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PREFACE 


The  statutes  collected  in  this  Supplement  connect,  without  break  or  dupli- 
cation, with  those  contained  in  thel914  Supplement  to  Federal  Statutes, 
Annotated.  They  are  the  general,  permanent,  and  public  acts  passed  by 
Congress  between  Jan.  1,  1914,  and  Jan.  1,  1916.  As  in  the  1909,  1912, 
and  1914  Supplements  these  acts  are  classified  according  to  the  scheme  of 
titles  in  the  main  work,  and  in  using  this  Supplement  the  reader  should 
examine  the  corresponding  title  to  locate  the  late,  amendatory,  or  repealing 
legislation  upon  the  topic  under  consideration.  The  new  legislation  has, 
however,  required  the  addition  of  the  following  new  ^titles :  Coast  Guard 
and  Mother's  Day.  The  cross-references  are  unusually  abundant,  and  pains 
have  been  taken  to  prepare  an  index  which  is  both  exhaustive  and  usable. 
The  notes  of  cases  decided  under  these  recejjfc  acts  are  necessarily  few.  The 
usual  tables  of  titles.  Revised  Statutes  sections,  and  statutes  chronologically 
arranged  are  included. 

The  greater  part  of  the  volume  is  devoted  to  the  supplemental  notes. 
These  connect  with  the  notes  in  the  1914  Supplement  and  annotate  the  acts 
found  in  the  original  work  and  in  the  appendix,  the  1909,  1912,  and  1914 
Supplements.  The  aim  has  been  to  present  all  the  decisions  construing 
any  federal  statute  which  have  appeared  since  the  editorial  work  on  the 
earlier  volumes  was  completed.  The  arrangement  is  by  title,  volume,  page, 
and  section  as  the  statutes  are  found  in  preceding  volumes,  and  the  inves- 
tigator Kas  merely  to  turn  to  the  corresponding  title,  volume,  page,  and  sec- 
tion as  shown  by  the  captions  in  this  Supplement  to  find  the  late  cases.  The  ' 
omission  of  a  title  or  of  page  and  section  captions  implies  that  no  new  cases 
have  been  found. 
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Mar.  3,  c.  79,  §  1-2 182  Mar.  4,  c.  170,  §  1-3 142 

Mar.  3,  c.  81,  §  4-8 144  Mar.  4,  c.  171,  §  1-2 254 

Mar.  3,  c.  82 29  Mar.  4,  c.  172,  §  1-3 253 

Mar.  3,  c.  83,  §  1 171  Mar.  4,  c.  173 285 

Mar.  3,  c.  84 198  Mar.  4,  c.  176,  §  1-2 124 

Mar.  3,  c.  90 137  Mar.  4,  c.  181,  §  1-2 15 

Mar.  3,  c.  91 198  Mar.  4,  c.  182 200 

Mar.  3,  c.  93 164  Mar.  4,  c.  184,  §  1-6 260 

Mar.  3,  c.  94,  §  1-2 185  Mar.  '  4,  c.  187 37 

Mar.  3,  c.  95,  §  1-2 158  Mar.  4,  Res.  No.  10 109 

Mar.  3,  c.  96,  §  1-2 139  Mar.  4,  Res.  No.  14 180 

Mar.  3,  c.  98 139  Mar.  4,  Res.  No.  15 191 

Mar.  3,  c.  99,  §  1-2 139  Dec.  17,  Res.  §  1-2 110 
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FEDERAL  STATUTES,  ANNOTATED 


1916  SUPPLEMENT 


AGRICULTURE. 

Act  of  June  30,  1914,  Ch.  131,  2. 

Sec.  1.  Scientific  Investigators,  etc.  —  Salaries,  2. 
Leave  of  Absence  to  Employees,  2. 
Exchange  of  Apparatus  and  Equipment,  2. 
Report  to  Congress,  2. 

Act  of  March  4,  1915,  Ch.  158,  2. 

Seel.  Fruits,  Vegetables,  and  Other  Dry  Commodities  —  Standard  Barrel 
Adopted,    2. 

2.  Penalties  for  Violation  of  Act  —  Barrels  when  Not  Below  Stand- 

ard—  Barrels  Shipped  to  Foreign  Country,  3. 

3.  Reasonable  Variations  in  Barrels  Permitted  —  Prosecutions  for 

Offenses  how  Begun  —  Act  Not  Applicable  to  Certain  Barrels, 
.3. 

4.  Act  when  in  Force,  3. 

Act  of  March  4,  1915,  Ch.  144,  3. 

Sec.  1.  Samples  of  Sugars,  etc.,  Furnished  State  and  Municipal  Officers 

—  Price  Charged  —  Disposition  of  Receipts,  3. 

American  Food  Products  Shipped  to  Foreign  Countries  —  Inspec- 
tion —  Issuance  of  Certificate  of  Results  —  Cost  of  Inspection  — 
Disposition  of  Receipts,  4. 

Books  and  Periodicals  of  Library  —  Exchange  Authorised,  4. 

Card  Index  of  Agricultural  Literature  —  Copies  Furnished  Insti- 
tutions or  Individuals,  4. 

Agricultural  Experiment  Stations  —  Preparation  of  Annual  Report 

—  Copies,  4. 

Plants  and  Plant  Products  —  Terminal  Inspection  by  State  — Pack- 
ages of  Such  Products  Mailed  to  Persons  in  State  Subject  to  In- 
spection, 5. 

Marking  of  Packages  Required  —  Penalty  for  Violation,  5. 

Rules  and  Regulations  —  Postmaster  General  to  Make,  5. 

Sale,  etc.,  of  Live  Stock  —  Disposition  of  Moneys  Received,  5. 
F.  S.  A.  Supp. — 1. 


Act  of  June  30,  1914.  AGRICULTURE.  Act  of  March  4,  1915. 


CBOSS-REF 


Co-Operative  agriculture  extension  work,  see  EDUCATION. 

Cotton  Futures  Act,  see  INTERNAL  REVENUE,  ' 

Seeds,  bulbs  and  plants,  rates  of  postage,  see  POSTAL  SERVICE. 


An  Act  Makini^  appropriations  for  the  Department  of  Agncnlture  for  the  fiscal  year  end- 
ing June  thirtieth,  nineteen  hundred  and  fifteen. 

lAct  of  June  30,  1914,  Ch.  131,} 

[Sec.  1.]  IScientific  investigaiors,  etc. — salaries."]  *  *  *  That 
hereafter  the  maximum  salary  of  any  scientific  investigator,  or  other  employee 
engaged  in  scientific  work  and  paid  from  the  general  appropriations  of  the 
Department  of  Agriculture,  shall  not  exceed  at  the  rate  of  $4,500  per  annum. 
[38  Stat.  L.  UI^l 

[Leave  of  absence  to  employees.']  *  *  *  Hereafter  employees  of  the 
Department  of  Agriculture  assigned  to  permanent  duty  in  Alaska,  Hawaii, 
Porto  Kico,  and  Guam  may,  in  the  discretion  of  the  Secretary  of  Agriculture, 
without  additional  expense  to  the  Government,  be  granted  leave  of  absence 
not  to  exceed  thirty  days  in  any  one  year,  which  leave  may,  in  exceptional  and 
meritorious  cases  where  an  employee  is  ill,  be  extended,  in  the  discretion  of 
the  Secretary  of  Agriculture,  not  to  exceed  thirty  days  additional  in  any  one 
year.     [88  Stat.  L.  UI-] 

[Exchange  of  apparatus  and  eqvipment.]  *  *  ♦  The  Secretary  of 
Agriculture  may  hereafter  exchange  general  scientific  apparatus  and  labora- 
tory equipment  purchased  from  any  appropriation  of  the  Department  of 
Agriculture.     [88  Stat.  L.  -fr-fri.] 

[Report  to  Coru/ress.]  *  *  *  That  the  Secretary  of  Agriculture 
shall,  on  the  first  day  of  each  regular  session  of  Congress,  make  a  report  to 
Congress  showing  the  amount  expended  under  the  provisions  of  this  para- 
graph for  the  purchase  of  such  vehicles  and  boats  during  the  preceding 
fiscal  year.     [38  StaJt.  L.  JfJ^.] 


tti 


'Such  vehicle^  and  boats"  in  the  last  paragraph  refer  to  motor  vehicles  and  motor 
boats  used  in  the  field  work  of  the  department. 


An  Act  To  fix  the  standard  barrel  for  fruits,  vegetables,  and  other  dry  commodities. 

[Act  of  March  4,  1916,  CH.  168.'\ 

[Sec.  1.]  [Fruits,  vegetables  and  other  dry  commodities — standard  barrel 
adopted.]  That  the  standard  barrel  for  fruits,  vegetables,  and  other  dry 
commodities  other  than  cranberries  shall  be  of  the  following  dimensions 
when  measured  without  distention  of  its  parts:  Length  of  stave,  twenty- 
eight  and  one-half  inches ;  diameter  of  heads,  seventeen  and  one-eighth  inches ; 
distance  between  heads,  twenty-six  inches ;  circumference  of  bulge,  sixty-four 
inches,  outside  measurement;  and  the  thickness  of  staves  not  greater  than 

four-tenths  of  an  inch :  Provided,  That  anv  barrel  of  a  different  form  having 

2 


Act  of  March  4,  1915.  AGRICULTURE.  -^ct  of  March  4,  1915. 

a  capacity  of  seven  thousand  and  fifty-six  cubic  inches  shall  be  a  standard 
barrel.  The  standard  barrel  for  cranberries  shall  be  of  the  following 
dimensions  when  measured  without  distention  of  its  parts:  Length  of  staves, 
twenty-eight  and  one-half  inches;  diameter  of  head,  sixteen  and  one-fourth 
inches;  distance  between  heads,  twenty-five  and  one-fourth  inches;  circum- 
ference of  bulge,  fifty-eight  and  one-half  inches,  outside  measurement ;  and 
the  thickness  of  staves  not  greater  than  four-tenths  of  an  inch.  \_S8  Stat. 
L.  1186.'\ 

Standard  barrel  for  apples^  see  1914  Supp.  Fed.  Stat.  Annot.  3. 

Sec.  2.  [^Penalties  for  violation  of  act — barrels  when  not  below  standard 
— barrels  shipped  to  foreign  country.']  That  it  shall  be  unlawful  to  sell, 
offer,  or  expose  for  sale  in  any  State,  Territory,  or  the  District  of  Columbia, 
or  to  ship  from  any  State,  Territory,  or  the  District  of  Columbia  to  any 
other  State,  Territory,  or  the  District  of  Columbia  or  to  a  foreign  country, 
a  barrel  containing  fruits  or  vegetables  or  any  other  dry  commodity  of  less 
capacity  than  the  standard  barrels  defined  in  the  first  section  of  this  Act, 
or  subdivisions  thereof  known  as  the  third,  half,  and  three-quarters  barrel, 
and  any  person  guilty  of  a  willful  violation  of  any  of  the  provisions  of  this 
Act  shall  be  deemed  guilty  of  a  misdemeanor  and  be  liable  to  a  fine  not  to 
exceed  $500,  or  imprisonment  not  to  exceed  six  months,  in  the  court  of 
the  United  States  having  jurisdiction:  Provided,  however.  That  no  barrel 
shall  be  deemed  below  standard  within  the  meaning  of  this  Act  when 
shipped  to  any  foreign  country  and  constructed  according  to  the  specifications 
or  directions  of  the  foreign  purchaser  if  not  constructed  in  conflict  with  the 
laws  of  the  foreign  country  to  which  the  same  is  intended  to  be  shipped. 
[38  Stat.  L.  1186.'] 

Sec.  3.  [Reasonable  variations  in  barrels  permitted — prosecutions  for 
offenses  how  begun — act  not  applicable  to  certain  barrels.]  That  reasonable 
variations  shall  be  permitted  and  tolerance  shall  be  established  by  rules  and 
r^ulations  made  by  the  Director  of  the  Bureau  of  Standards  and  approved 
by  the  Secretary  of  Commerce.  Prosecutions  for  offenses  under  this  Act 
may  be  begun  upon  complaint  of  local  sealers  of  weights  and  measures  or 
other  officers  of  the  several  States  and  Territories  appointed  to  enforce  the 
laws  of  the  said  States  or  Territories,  respectively,  relating  to  weights  and 
measures:  Provided,  however,  That  nothing  in  this  Act  shall  apply  to 
barrels  used  in  packing  or  shipping  commodities  sold  exclusively  by  weighty 
or  numerical  count.    [38  Stat.  L.  1187.] 

Sec.  4.  [Act  when  in  force.]  That  this  Act  shall  be  in  force  and  effect 
from  and  after  the  first  day  of  July,  nineteen  hundred  and  sixteen.  [38  Stat. 
L.  1187.] 


An  Act  Maldni^  appropriations  for  the  Department  of  Agriculture  for  the  fiscal  year  ending 

June  thirtieth,  nineteen  hundred  and  sixteen. 

lAct  of  March  4,  1916,  Ch.  144.} 

[Sec.  1.]    [Samples  of  sugars,  etc.,  furnished  state  and  municipal  officers 

— price  charged — disposition  of  receipts.]     *     *     *     Hereafter  the  Secre- 
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Act  of  March  4,  1915.  AGRICULTURE.  Act  of  March  4,  1915* 

tary  of  Agriculture  may  furnish,  upon  application,  samples  of  pure  sugars, 
naval  stores,  microscopical  specimens,  and  other  products  to  State  and 
municipal  officers,  educational  institutions,  and  other  parties  and  charge  for 
the  same  a  price  to  cover  the  cost  thereof,  such  price  to  be  determined  and 
established  by  the  Secretary,  and  the  money  received  from  sales  to  be 
deposited  in  the  Treasury  of  the  United  States  as  miscellaneous  receipts. 
\_S8  Stat.  L.  1101.'] 

[^American  food  products  shipped  to  foreign  countries — inspection — issu- 
aince  of  certificate  of  results — cost  of  inspection — disposition  of  receipts.] 
*  *  *  That  hereafter  no  certificate  of  results  of  any  such  inspection  shall 
issue  unless  the  owner  or  his  agent  shall  first  pay  to  the  Secretary  of  Agri- 
culture, at  a  price  to  be  determined  and  established  by  the  Secretary,  the 
actual  cost  of  the  inspection,  the  money  received  to  be  deposited  in  the 
Treasury  of  the  United  States  as  miscellaneous  receipts.     [38  Stat.  L.  1102.] 

**Such  inspection"  in  the  above  paragraph  relates  to  the  right  of  owners  or  shippers 
of  American  food  products  shipped  to  foreign  countries  to  have  the  same  inspected  bj 
the  Agricultural  Department. 

[Boohs  and  periodicals  of  library — exchange  authorized.]  *  *  * 
That  hereafter  the  Secretary  of  Agriculture  may  exchange  books  and  period- 
icals of  the  library  not  needed  for  permanent  use  for  other  books  and 
periodicals.    [SB  Stat.  L.  1107.] 

[Card  index  of  agricultural  literature — copies  furnished  institutions  or 
individuals.]  *  *  *  And  the  Secretary  of  Agriculture  hereafter  may 
furnish  to  such  institutions  or  individuals  as  may  care  to  buy  them  copies 
of  the  card  index  of  agricultural  literature  prepared  by  the  Department  of 
Agriculture  in  connection  with  its  administration  of  the  Act  of  March  second, 
eighteen  hundred  and  eighty-seven  (Twenty-fourth  Statutes  at  Large,  page 
four  hundred  and  forty),  and  the  Act  of  March  sixteenth,  nineteen  hundred 
and  six  (Thirty-fourth  Statutes  at  Large,  page  sixty-three),  and  the  Acts 
amendatory  of  and  supplementary  thereto,  and  charge  for  the  same  a  price 
covering  the  additional  expenses  involved  in  the  preparation  of  these  copies, 
the  money  received  from  such  sales  to  be  deposited  in  the  Treasury  of  the 
United  States  as  miscellaneous  receipts.    [38  Stat.  L.  1109.] 

For  Act  of  March  2,  1887,  see  1  Fed.  Stat.  Annot.  9.  For  Act  of  March  16,  1906,  see 
1909  Supp.  Fed.  Stat.  Annot.  3. 

{^Agricultural  experiment  stations — preparation  of  annual  report — copies.] 
That  hereafter  there  be  prepared  by  the  Department  of  Agriculture  an 
annual  report  on  the  work  and  expenditures  of  the  agricultural  experiment 
stations  established  under  the  Act  of  Congress  of  March  second,  eighteen 
hundred  and  eighty-seven  (Twenty-fourth  Statutes  at  Large,  page  four 
hundred  and  forty),  on  the  work  and  expenditures  of  the  Department  of 
Agriculture  in  connection  therewith,  and  on  the  cooperative  agricultural 
extension  work  and  expenditures  of  the  Department  of  Agriculture  and  of 
agricultural  colleges  under  the  Act  of  May  eighth,  nineteen  hundred  and 
fourteen,  entitled  "An  Act  to  provide  for  cooperative  agricultural  extension 
work  between  the  agricultural  colleges  in  the  several  States  receiving  the 
benefits  of  an  Act  of  Congress  approved  July  second,  eighteen  hundred  and 
sixty-two,  and  of  Acts  supplementary  thereto,  and  the  United  States  Depart- 
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Act  of  March  4,  1915.  AGRICULTURE.  ^ct  of  March  4,  1915. 

ment  of  Agriculture;"  and  that  there  be  printed  annually  eight  thousand 
copies  of  said  report,  of  which  one  thousand  copies  shall  be  for  the  use 
of  the  Senate,  two  thousand  copies  for  the  use  of  the  House  of  Eepresenta- , 
tives,  and  five  thousand  copies  for  the  use  of  the  Department  of  Agriculture. 
[38  Stat.  L.  1110.^ 

For  the  Act  of  March  2,  1887,  see  1  Fed.  Stat.  Annot.  9.     For  the  Act  of  May  8,  1914, 
sec  post,  p.  43. 

[Plants  and  plant  products — terminal  inspection  by  state — pa^ka^es  of 
such  products  mailed  to  persons  in  state  svhject  to  inspeclion.l  That  here- 
after when  any  State  shall  provide  for  terminal  inspection  of  plants  and  plant 
products,  and  shall  establish  and  maintain,  at  the  sole  expense  of  the  State, 
such  inspection  at  one  or  more  places  therein,  the  proper  officials  of  said  State 
may  submit  to  the  Secretary  of  Agriculture  a  list  of  plants  and  plant 
products  and  the  plant  pests  transmitted*  thereby,  that  in  the  opinion  of 
said  officials  should  be  subject  to  terminal  inspection  in  order  to  prevent  the 
introduction  or  dissemination  in  said  State  of  pests  injurious  to  agriculture. 
Upon  his  approval  of  said  list,  in  whole  or  in  part,  the  Secretary  of  Agri- 
culture shall  transmit  the  same  to  the  Postmaster  General,  and  thereafter 
all  packages  containing  any  plants  or  plant  products  named  in  said  ap^ 
proved  lists  shall,  upon  payment  of  postage  therefor,  be  forwarded  by  thcf 
postmaster  at  the  destination  of  said  package  to  the  proper  State  official  at 
the  nearest  place  where  inspection  is  maintained.  If  the  plant  or  plan^ 
products  are  found  upon  inspection  to  be  free  from  injurious  pests,  or  if 
infected  shall  be  disinfected  by  said  official,  they  shall  upon  payment  of 
postage  therefor  be  returned  to  the  postmaster  at  the  place  of  inspection  to 
be  forwarded  to  the  person  to  whom  they  are  addressed;  but  if  found  to  be 
infected  with  injurious  pests  and  incapable  of  satisfactory  disinfection  the 
State  inspector  shall  so  notify  the  postmaster  at  the  place  of  inspection,  who 
shall  promptly  notify  the  sender  of  said  plants  or  plant  products  that  they 
will  be  returned  to  him  upon  his  request  and  at  his  expense,  or  in  default 
of  such  request  that  they  will  be  turned  over  to  the  State  authorities  for 
destruction.    [38  Stat.  L.  1113.'] 

[Marking  of  packages  required — penalty  for  violation,']  On  and  after 
the  passage  and  approval  of  this  Act  it  shall  be  unlawful  for  any  person,  firm, 
or  corporation  to  deposit  in  the  United  States  mails  any  package  containing 
any  plant  or  plant  product  addressed  to  any  place  within  a  State  maintain- 
ing inspection  thereof,  as  herein  defined,  without  plainly  marking  the  pack- 
age so  that  its  contents  may  be  readily  ascertained  by  an  inspection  of  the 
outside  thereof.  Whoever  shall  fail  to  so  mark  said  packages  shall  be  pun- 
ished by  a  fine  of  not  more  than  $100.    [38  Stat.  L.  1113.] 

[Rules  and  regulations — Postmaster  General  to  inalce.]  The  Postmaster 
General  is  hereby  authorized  and  directed  to  make  all  needful  rules  and 
r^ulations  for  carrying  out  the  purposes  hereof.   [38  Stat.  L.  1113.] 

[Sale,  etc.,  of  live  stock—disposition  of  moneys  received.]  *  *  ♦ 
Hereafter  the  Secretary  of  Agriculture  is  authorized  to  sell  in  the  open 
market  or  to  exchange  for  other  livestock  such  animals  or  animal  products 
as  cease  to  be  needed  in  the  work  of  the  department,  and  all  moneys  received 
from  the  sale  of  such  animals  or  animal  products  or  as  a  bonus  in  the 
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ALASKA. 

exchange  of  the  same  shall  be  deposited  in  the  Treasury  of  the  United 
States  as  miscellaneous  receipts.    [88  Stat.  L.  llliJ] 


ALASKA. 

Act  of  March  12,  1914,  Ch,  37,  7. 

Sec.  L  Railroads  —  Construction  and  Operation  by  Government  —  Leases 

—  Telegraphs  and   Telephones  —  Disposal  of  Public  Domain, 
7. 

2.  Amount  of  Expenditures,  8. 

3.  Disposition  of  Moneys  Derived  from  Sales,  etc.,  of  Public  Property 

—  Earnings  of  Railroads,  Telegraphs  and  Telephones,  9. 

4.  Reports  to  President  —  Transmission  to  Congress,  9. 

Act  of  July  18,  1914,  Ch.  187,  9. 

Sec.L  Railroads  —  Tax  on  Gross  Annual  Income  —  Repeal  of  License 
Tax,  9. 

Act  of  August  29,  1914,  Ch.  292,  10. 

Sec.  1.  Power  of  Courts  to  Enforce  Statutes  —  Legislative  Power —  Costs 
of  Prosecutions,   10. 

Act  of  October  20,  1914,  Ch.  330,  10. 

Sec.l.  Coal  Lands  —  Surveys,  10. 

2.  Partial  Reservation  of  Lands  by  Government,  10. 

3.  Unreserved  Lands  Leased,  11. 

4.  Lessees  When  Entitled  to  Additional  Lands,  11. 

5.  Consolidation  of  Leases,  12. 

6.  Quantity  of  Land  Covered  by  Lease  —  Forfeiture  of  Interests,  12. 

7.  Violations  of  Act  —  Punishment,  12. 

8.  Directors,  etc.,  of  Corporation  —  Punishment  for  Violations  of 

Act,  12. 
8a.  Restraint  of  Trade  —  Forfeiture  of  Leases,  13. 
P.  Royalties — Terms  of  Leases  —  Net  Profits,  13. 

10.  Limited  Licenses,  13. 

11.  Reservations  in  Leases  —  Easements,  13. 

12.  Assignments,  etc.,  of  Leases,  14. 

13.  Adverse  Claims,   14. 

14.  Breach  of  Terms  of  Lease  —  Forfeiture,  14. 

15.  Scope  of  Act  —  Pending  Proceedings  —  No  Lease  of  Lands  Ad- 

versely Claimed,  14. 

16.  Statements,  etc.,  under  Oath  —  False  Oaths,  15. 

17.  Authority  of  Secretary  of  Interior,  15. 

18.  Repeal  of  Conflicting  Acts,  15. 

Act  of  March  4,  1915,  Ch.  181,  15. 

Sec.l.  Public  Lands  —  Reservation  for  Educational    Uses  —  Leases  — 
Mineral  Lands,  15. 
2.  Lands  in  Fairbanks  Section  Reserved  for  Same  Uses — Vested 
Rights  of  Persons  Not  Disturbed,  16. 


CROSS-BEFEBENCE. 

National  banks  in  Alaska,  see  NATIONAL  BANKS. 
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Act  of  March  18»  1914.  ALASKA.  Act  of  March  13,  1914. 

An  Act  To  authorize  the  President  of  the  United  States  to  locate,  construct,  and  operate 
railroads  in  the  Territory  of  Alaska,  and  for  other  purposes. 

I  Act  of  March  12,  1914,  Ch.  37.] 

[Sec.  1.]  ^Railroads  —  construction  and  operation  by  government  — 
leases  —  telegraphs  and  telephones  —  disposal  of  public  domain.']  That  the 
President  of  the  United  States  is  hereby  empowered,  authorized,  and  directed 
to  adopt  and  use  a  name  by  which  to  designate  the  railroad  or  railroads  and 
properties  to  be  located,  owned,  acquired,  or  operated  under  the  authority  of 
this  Act ;  to  employ  such  officers,  agents,  or  agencies,  in  his  discretion,  as  may 
be  necessary  to  enable  him  to  carry  out  the  purposes  of  this  Act ;  to  authorize 
and  require  such  officers,  agents,  or  agencies  to  perform  any  or  all  of  the 
duties  imposed  upon  him  by  the  terms  of  this  Act ;  to  detail  and  require  any 
officer  or  officers  in  the  Engineer  Corps  in  the  Army  or  Navy  to  perform 
service  under  this  Act ;  to  fix  the  compensation  of  all  officers,  agents,  or  em- 
ployees appointed  or  designated  by  him;  to  designate  and  cause  to  be 
located  a  route  or  routes  for  a  line  or  lines  of  railroad  in  the  Territory  of 
Alaska  not  to  exceed  in  the  aggregate  one  thousand  miles,  to  be  so  located  as 
to  connect  one  or  more  of  the  open  Pacific  Ocean  harbors  on  the  southern 
coast  of  Alaska  with  the  navigable  waters  in  the  interior  of  Alaska,  and  with 
a  coal  field  or  fields  so  as  best  to  aid  in  the  development  of  the  agricultural  and 
mineral  or  other  resources  of  Alaska,  and  the  settlement  of  the  public  lands 
therein,  and  so  as  to  provide  transportation  of  coal  for  the  Army  and  Navy, 
transportation  of  troops,  arms,  munitions  of  war,  the  mails,  and  for  other 
governmental  and  public  uses,  and  for  the  transportation  of  passengers  and 
property ;  to  construct  and  build  a  railroad  or  railroads  along  such  route  or 
routes  as  he  may  so  designate  and  locate,  with  the  necessary  branch  lines, 
feeders,  sidings,  switches,  and  spurs ;  to  purchase  or  otherwise  acquire  all  real 
and  personal  property  necessary  to  carry  out  the  purposes  of  this  Act;  to 
exercise  the  power  of  eminent  domain  in  acquiring  property  for  such  use, 
which  use  is  hereby  declared  to  be  a  public  use,  by  condemnation  in  the  courts 
of  Alaska  in  accordance  with  the  laws  now  or  hereafter  in  force  there;  to 
acquire  rights  of  way,  terminal  grounds,  and  all  other  rights ;  to  purchase  or 
otherwise  acquire  all  necessary  equipment  for  the  construction  and  operation 
of  such  railroad  or  railroads ;  to  build  or  otherwise  acquire  docks,  wharves, 
terminal  facilities,  and  all  structures  needed  for  the  equipment  and  operation 
of  such  railroad  or  railroads;  to  fix,  change,  or  modify  rates  for  the  trans- 
portation of  passengers  and  property,  which  rates  shall  be  equal  and  uniform, 
but  no  free  transportation  or  passes  shall  be  permitted  except  that  the  provi- 
sions of  the  interstate  commerce  laws  relating  to  the  transportation  of  em- 
ployees and  their  families  shall  be  in  force  as  to  the  lines  constructed  under 
this  Act;  to  receive  compensation  for  the  transportation  of  passengers  and 
property,  and  to  perform  generally  all  the  usual  duties  of  a  common  carrier  by 
railroad ;  to  make  and  establish  rules  and  regulations  for  the  control  and  op- 
eration of  said  railroad  or  railroads ;  in  his  discretion,  to  lease  the  said  rail- 
road or  railroads,  or  any  portion  thereof,  including  telegraph  and  telephone 
lines,  after  completion  under  such  terms  as  he  may  deem  proper,  but  no  lease 
shall  be  for  a  longer  period  than  twenty  years,  or  in  the  event  of  failure  to 
lease,  to  operate  the  same  until  the  further  action  of  Congress:  Provided, 
That  if  said  raiboad  or  railroads,  including  telegraph  and  telephone  lines,  are 
leased  under  the  authority  herein  given,  then  and  in  that  event  they  shall  be 
operated  under  the  jurisdiction  and  control  of  the  provisions  of  the  interstate 
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commerce  laws ;  to  purchase,  condemn,  or  otherwise  acquire  upon  such  terms 
as  he  may  deem  proper  any  other  line  or  lines  of  railroad  in  Alaska  which 
may  be  necessary  to  complete  the  construction  of  the  line  or  lines  of  railroad 
designated  or  located  by  him :  Provided,  That  the  price  to  be  paid  in  case  of 
purchase  shall  in  no  case  exceed  the  actual  physical  value  of  the  railroad ;  to 
make  contracts  or  agreements  with  any  railroad  or  steamship  company  or 
vessel  owner  for  joint  transportation  of  passengers  or  property  over  the  road 
or  roads  herein  provided  for,  and  such  railroad  or  steamship  line  or  by  such 
vessel,  and  to  make  such  other  contracts  as  may  be  necessary  to  carry  out 
any  of  the  purposes  of  this  Act ;  to  utilize  in  carrying  on  the  work  herein  pro- 
vided for  any  and  all  machinery,  equipment,  instruments,  material,  and 
other  property  of  any  sort  whatsoever  used  or  acquired  in  connection  with 
the  construction  of  the  Panama  Canal,  so  far  and  as  rapidly  as  the  same  is  no 
longer  needed  at  Panama,  and  the  Isthmian  Canal  Commission  is  hereby 
authorized  to  deliver  said  property  to  such  officers  or  persons  as  the  President 
may  designate,  and  to  take  credit  therefor  at  such  percentage  of  its  original 
cost  as  the  President  may  approve,  but  this  amount  shall  not  be  charged 
against  the  fund  provided  for  in  this  Act. 

The  authority  herein  granted  shall  include  the  power  to  construct,  main- 
tain, and  operate  telegraph  and  telephone  lines  so  far  as  they  may  be  neces- 
sary or  convenient  in  the  construction  and  operation  of  the  railroad  or  rail- 
roads as  herein  authorized  and  they  shall  perform  generally  all  the  usual 
duties  of  telegraph  and  telephone  lines  for  hire. 

That  it  is  the  intent  and  purpose  of  Congress  through  this  Act  to  authorize 
and  empower  the  President  of  the  United  States,  and  he  is  hereby  fully 
authorized  and  empowered,  through  such  officers,  agents,  or  agencies  as  he 
may  appoint  or  employ,  to  do  all  necessary  acts  and  things  in  addition  to 
those  specially  authorized  in  this  Act  to  enable  him  to  accomplish  the  pur- 
poses and  objects  of  this  Act. 

The  President  is  hereby  authorized  to  withdraw,  locate,  and  dispose  of, 
under  such  rules  and  regulations  as  he  may  prescribe,  such  area  or  areas  of 
the  public  domain  along  the  line  or  lines  of  such  proposed  railroad  or  rail- 
roads for  town-site  purposes  as  he  may  from  time  to  time  designate. 

Terminal  and  station  grounds  and  rights  of  way  through  the  lands  of  the 
United  States  in  the  Territory  of  Alaska  are  hereby  granted  for  the  construc- 
tion of  railroads,  telegraph  and  telephone  lines  authorized  by  this  Act,  and 
in  all  patents  for  lands  hereafter  taken  up,  entered  or  located  in  the  Territory 
of  Alaska  there  shall  be  expressed  that  there  is  reserved  to  the  United  States 
a  right  of  way  for  the  construction  of  railroads,  telegraph  and  telephone  lines 
to  the  extent  of  one  hundred  feet  on  either  side  of  the  center  line  of  any  such 
road  and  twenty-five  feet  on  either  side  of  the  center  line  of  any  such  telegraph 
or  telephone  lines,  and  the  President  may,  in  such  manner  as  he  deems  advis- 
able, make  reservation  of  such  lands  as  are  or  may  be  useful  for  furnishing 
materials  for  construction  and  for  stations,  terminals,  docks,  and  for  such 
other  purposes  in  connection  with  the  construction  and  operation  of  such 
railroad  lines  as  he  may  deem  necessary  and  desirable.     [38  StaJt.  L.  305.'] 

Sec.  2.  lAmotmt  of  expenditures.']  That  the  cost  of  the  work  authorized 
by  this  Act  shall  not  exceed  $35,000,000,  and  in  executing  the  authority 
granted  by  this  Act  the  President  shall  not  expend  nor  obligate  the  United 
States  to  expend  more  than  the  said  sum ;  and  there  is  hereby  appropriated, 
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out  of  any  money  in  the  Treasury  not  otherwise  appropriated,  the  sum  of 
$1,000,000  to  be  used  for  carrying  out  the  provisions  of  this  Act^  to  continue 
available  until  expended.     138  Stat  L.  S07.'\ 

Sec.  3.  [Disposition  of  moneys  derived  from  sales,  etc.,  of  public  prop- 
erty—  earnings  of  railroads,  telegraphs  and  telephones,^  That  all  moneys 
derived  from  the  lease,  sale,  or  disposal  of  any  of  the  public  lands,  including 
townsites,  in  Alaska,  or  the  coal  or  mineral  therein  contained,  or  the  timber 
thereon,  and  the  earnings  of  said  railroad  or  railroads,  together  with  the 
earnings  of  the  telegraph  and  telephone  lines  constructed  under  this  Act,  above 
maintenance  charges  and  operating  expenses,  shall  be  paid  into  the  Treasury 
of  the  United  States  as  other  miscellaneous  receipts  are  paid,  and  a  separate 
account  thereof  shall  be  kept  and  annually  reported  to  Congress.  [5^  Stat. 
L.  807.^ 

Sec.  4.  [Reports  to  President  —  transmission  to  Congress."]  That  the 
officers,  agents,  or  agencies  placed  in  charge  of  the  work  by  the  President  shall 
make  to  the  President  annually,  and  at  such  other  periods  as  may  be  required 
by  the  President  or  by  either  House  of  Congress,  full  and  complete  reports  of 
all  their  acts  and  doings  and  of  all  moneys  received  and  expended  in  the  con- 
struction of  said  work  and  in  the  operation  of  said  work  or  works  and  in  the 
performance  of  their  duties  in  connection  therewith.  The  annual  reports 
herein  provided  for  shall  be  by  the  President  transmitted  to  Congress.  [88 
Stat  L.  307.] 


An  Act  To  levy  and  collect  an  income  tax  on  railroads  in  Alaska,  and  for  other  parposes. 

\iAct  of  July  18,  1914,  Ch.  1S7.1 

[Sec.  1.]  [Railroads — tax  on  gross  annual  income  —  repeal  of  license 
tax.]  That  in  addition  to  the  normal  income  tax  of  one  per  centum  on  net  in- 
come there  shall  be  levied  and  collected  one  per  centum  on  the  gross  annual 
income  of  all  railroad  corporations  doing  business  in  Alaska,  on  business  done 
in  Alaska,  which  shall  be  computed  and  collected  in  the  manner  provided  in 
the  Act  of  Congress,  approved  October  third,  nineteen  hundred  and  thirteen, 
entitled  "An  Act  to  reduce  tariff  duties  and  to  provide  revenue  for  the  Gov- 
ernment, and  for  other  purposes,"  the  proceeds  of  which  tax  when  collected 
shall  be  paid  to  the  treasurer  of  Alaska  and  be  applicable  to  general  Terri- 
torial purposes.  So  much  of  the  provisions  of  the  Act  of  Congress  approved 
March  third,  eighteen  hundred  and  ninety-nine,  "An  Act  to  define  and  punish 
crimes  in  the  District  of  Alaska  and  to  provide  a  code  of  criminal  procedure 
for  said  district,"  or  Acts  amendatory  thereof  as  impose  a  license  tax  of  $100 
per  mile  per  annum  on  railroads  operated  in  Alaska  is  hereby  repealed,  and 
all  penalties  for  nonpayment  thereof  are  hereby  remitted.    [88  Stat  L.  617.] 

For  the  Act  of  March  8,  1899,  here  referred  to,  see  1  Fed.  Stat.  Annot.  303. 
For  the  Act  of  Ck:t.  3,  1913,  see  1914  Supp.  Fed.  Stat.  Annot.  69. 
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An  Act  To  amend  an  Act  entitled  "An  Act  creating  a  legislative  assembly  in  the  Territory 
of  Alaska  and  conferring  legislatiye  power  thereon,  and  for  other  purposes/'  approved 
August  twenty-fourth,  nineteen  hundred  and  twelve. 

I  Act  of  Aug.  29,  1914,  Ch.  292.2 

[Sec.  1.]  [Power  of  courts  to  enforce  statutes  —  legislative  power — costs 
of  prosecutions.']  That  nothing  in  that  Act  of  Congress  entitled  "An  Act  cre- 
ating a  legislative  assembly  in  the  Territory  of  Alaska  and  conferring  legisla- 
tive power  thereon,  and  for  other  purposes,"  approved  August  twenty-fourth, 
nineteen  hundred  and  twelve,  shaJl  be  so  construed  as  to  prevent  the  courts 
now  existing  or  that  may  be  hereafter  created  in  said  Territory  from  enforc- 
ing within  their  respective  jurisdictions  all  laws  passed  by  the  legislature 
within  the  power  cordferred  upon  it,  the  same  as  if  such  laws  were  passed  by 
Congress,  nor  to  prevent  the  legislature  passing  laws  imposing  additional 
duties,  not  inconsistent  with  the  present  duties  of  their  respective  offices, 
upon  the  governor,  marshals,  deputy  marshals,  clerks  of  the  district  courts, 
and  United  States  commissioners  acting  as  justices  of  the  peace,  judges  of 
probate  courts,  recorders,  and  coroners,  and  providing  the  necessary  expenses 
of  performing  such  duties,  and  in  the  prosecuting  of  all  crimes  denounced 
by  Territorial  laws  the  costs  shall  be  paid  the  same  as  is  now  or  may  here- 
after be  provided  by  Act  of  Congress  providing  for  the  prosecution  of  crim- 
inal offenses  in  said  Territory,  except  that  in  prosecutions  growing  out  of  any 
revenue  law  passed  by  the  legislature  the  costs  shall  be  paid  as  in  civil  actions 
and  such  prosecutions  shall  be  in  the  name  of  the  Territory.  [38  Stat.  L. 
710.] 

The  Act  of  Aug.  24,  1912,  is  given  in  1914  Supp.  Fed.  Stat.  Annot.  18. 


An  Act  To  provide  for  the  leasing  of  coal  lands  in  the  Territory  of  Alaska,  and  for  other 

purposes. 

lAct  of  Oct.  20,  1914,  Ch.  330.2 

[Sec.  1.]  [Coal  lands  —  surveys.]  That  the  Secretary  of  the  Interior 
be,  and  hereby  is,  authorized  and  directed  to  survey  the  lands  of  the  United 
States  in  the  Territory  of  Alaska  known  to  be  valuable  for  their  deposits  of 
coal,  preference  to  be  given  first  in  favor  of  surveying  lands  within  those 
areas  commonly  known  as  the  Bering  River,  Matanuska,  and  Nenana  coal 
fields,  and  thereafter  to  such  areas  or  coal  fields  as  lie  tributary  to  established 
settlements  or  existing  or  proposed  rail  or  water  transportation  lines :  Pro* 
vided.  That  such  surveys  shall  be  executed  in  accordance  with  existing  laws 
and  rules  and  regulations  governing  the  survey  of  public  lands.  There  is 
hereby  appropriated,  out  of  any  money  in  the  Treasury  not  otherwise  appro- 
priated, the  sum  of  $100,000  for  the  purpose  of  making  the  surveys  herein 
provided  for,  to  continue  available  until  expended:  Provided,  That  any 
surveys  heretofore  made  under  the  authority  or  by  the  approval  of  the  Depart- 
ment of  the  Interior  may  be  adopted  and  used  for  the  purposes  of  this  Act. 
[S8  Stai.  L.  7^i.] 

Seo.  2.  [Partial  reservation  of  lands  hy  government.']  That  the  Presi- 
dent of  the  United  States  shall  designate  and  reserve  from  use,  location,  sale, 

lease,  or  disposition  not  exceeding  five  thousand  one  hundred  and  twenty 
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acres  of  coal-bearing  land  in  the  Bering  Eiver  field  and  not  exceeding  seven 
thousand  six  hundred  and  eighty  acres  of  coal-bearing  land  in  the  Matanuska 
field,  and  not  to  exceed  one-half  of  the  other  coal  lands  in  Alaska :  Provided, 
That  the  coal  deposits  in  such  reserved  areas  may  be  mined  under  the  direc- 
tion  of  the  President  when,  in  his  opinion,  the  mining  of  such  coal  in  such 
reserved  areas,  under  the  direction  of  the  President,  becomes  necessary,  by 
reason  of  an  insufficient  supply  of  coal  at  a  reasonable  price  for  the  require- 
ments of  Government  works,  construction  and  operation  of  Government  rail- 
roads, for  the  N'avy,  for  national  protection,  or  for  relief  from  monopoly  or 
oppressive  conditions.    [5^  StaL  L.  74^.'] 

Sec.  3.  [Unreserved  lands  leased.']  That  the  unreserved  coal  lands  and 
coal  deposits  shall  be  divided  by  the  Secretary  of  the  Interior  into  leasing 
blocks  or  tracts  of  forty  acres  each,  or  multiples  thereof,  and  in  such  fonn 
as  in  the  opinion  of  the  Secretary  will  permit  the  most  economical  mining  of 
the  coal  in  such  blocks,  but  in  no  case  exceeding  two  thousand  five  hundred 
and  sixty  acres  in  any  one  leasing  block  or  tract ;  and  thereafter,  the  Secre- 
tary shall  offer  such  blocks  or  tracts  and  the  coal,  lignite,  and  associated  min- 
erals therein  for  leasing,  and  may  award  leases  thereof  through  advertise- 
ment, competitive  bidding,  or  such  other  methods  as  he  may  by  general  regu- 
lations adopt,  to  any  person  above  the  age  of  twenty-one  years  who  is  a  citizen 
of  the  United  States,  or  to  any  association  of  such  persons,  or  to  any  corpo- 
ration or  municipality  organized  under  the  laws  of  the  United  States  or  of 
any  State  or  Territory  thereof:  Provided,  That  a  majority  of  the  stock  of 
such  corporation  shall  at  all  times  be  owned  and  held  by  citizens  of  the 
United  States:  And  provided  further.  That  no  railroad  or  common  carrier 
shall  be  permitted  to  take  or  acquire  through  lease  or  permit  under  this  Act 
any  coal  or  coal  lands  in  excess  of  such  area  or  quantity  as  may  be  required 
and  used  solely  for  its  own  use,  and  such  limitation  of  use  shall  be  expressed 
in  all  leases  or  permits  issued  to  railroads  or  common  carriers  hereunder: 
And  provided  further,  Th^i  any  person,  association,  or  corporation  qualified 
to  become  a  lessee  under  this  Act  and  owning  any  pending  claim  under  the 
public-land  laws  to  any  coal  lands  in  Alaska  may,  within  one  year  from  the 
passage  of  this  Act,  enter  into  an  arrangement  with  the  Secretary  of  the  In- 
terior by  which  such  claim  shall  be  fully  relinquished  to  the  United  States ; 
and  if  in  the  judgment  of  the  Secretaiy  of  the  Interior,  the  circumstances 
connected  with  such  claim  justify  so  doing,  the  moneys  paid  by  the  claimant 
or  claimants  to  the  United  States  on  account  of  such  claim  shall,  by  direction 
of  the  Secretary  of  the  Interior,  be  returned  and  paid  over  to  such  person, 
association,  or  corporation  as  a  consideration  for  such  relinquishment. 

All  claims  of  existing  rights  to  any  of  such  lands  in  which  final  proof  has 
been  submitted  and  which  are  now  pending  before  the  Commissioner  of  the 
General  Land  Office  or  the  Secretary  of  the  Interior  for  decision  shall  be 
adjudicated  within  one  year  from  the  passage  of  this  Act.    [S8  Stat.  L.  TJt2.'] 

Sec.  4.  [Lessees  when  entitled  to  additional  lands.]  That  a  person,  asso- 
ciation, or  corporation  holding  a  lease  of  coal  lands  under  this  act  may,  with 
the  approval  of  the  Secretary  of  the  Interior  and  through  the  same  procedure 
and  upon  the  same  terms  and  conditions  as  in  the  case  of  an  original  lease 
under  this  Act,  secure  a  further  or  new  lease  covering  additional  lands  con- 
tiguous to  those  embraced  in  the  original  lease,  but  in  no  event  shall  the  total 

11 


Act  of  Oct.  $0,  1914.  ALASKA.  Act  of  Oct.  $0,  191i. 

area  embraced  in  such  original  and  new  leases  exceed  in  the  aggregate  two 
thousand  five  hundred  and  sixty  acres. 

That  upon  satisfactory  showing  by  any  lessee  to  the  Secretary  of  the 
Interior  that  all  of  the  workable  deposits  of  coal  within  a  tract  covered  by  his 
or  its  lease  will  be  exhausted^  worked  out,  or  removed  within  three  years 
thereafter,  the  Secretary  of  the  Interior  may,  within  his  discretion,  lease  to 
such  lessee  an  additional  tract  of  land  or  coal  deposits,  which,  including  the 
coal  area  remaining  in  the  original  lease,  shall  not  exceed  two  thousand  five 
hundred  and  sixty  acres,  through  the  same  procedure  and  under  the  same 
competitive  conditions  as  in  case  of  an  original  lease.     [38  Stat.  L,  742,'] 

Sec.  5.  {Consolidation  of  lecLses.']  That,  subject  to  the  approval  of  the 
Secretary  of  the  Interior,  lessees  holding  under  leases  small  blocks  or  areas 
may  consolidate  their  said  leases  or  holdings  so  as  to  include  in  a  single  hold- 
ing not  to  exceed  two  thousand  five  hundred  and  sixty  acres  of  contiguous 
lands.     [38  Stat.  L.  7-^5.] 

Sec.  6.  [Quantity  of  land  covered  hy  lease  —  forfeiture  of  irderestsJ] 
That  each  lease  shall  be  for  such  leasing  block  or  tract  of  land  as  may  be 
offered  or  applied  for,  not  exceeding  in  area  two  thousand  five  hundred  and 
sixty  acres  of  land,  to  be  described  by  the  subdivisions  of  the  survey,  and  no 
person,  association,  or  corporation,  except  as  hereinafter  provided,  shall  be 
permitted  to  take  or  hold  any  interest  as  a  stockholder  or  otherwise  in  more 
than  one  such  lease  under  this  Act,  and  any  interest  held  in  violation  of  this 
proviso  shall  be  forfeited  to  the  United  States  by  appropriate  proceedings 
instituted  by  the  Attorney  General  for  that  purpose  in  any  court  of  competent 
jurisdiction,  except  that  any  such  ownership  and  interest  hereby  forbidden 
which  may  be  acquired  by  descent,  will,  judgment,  or  decree  may  be  held  for 
two  years,  and  not  longer,  after  its  acquisition.     [38  Stat,  L.  7-45.] 

Sec.  7.  [Violations  of  Acts  —  punishment.']  That  any  person  who  shall 
purchase,  acquire,  or  hold  any  interest  in  two  or  more  such  leases,  except  as 
herein  provided,  or  who  shall  knowingly  purchase,  acquire,  or  hold  any  stock 
in  a  corporation  ha:ving  an  interest  in  two  or  more  such  leases,  or  who  shall 
knowingly  sell  or  transfer  to  one  disqualified  to  purchase,  or  except  as  in  this 
Act  specifically  provided,  disqualified  to  acquire,  any  such  interest,  shall  be 
deemed  guilty  of  a  felony,  and  upon  conviction  shall  be  punished  by  impris- 
onment for  not  more  than  three  years  and  by  a  fine  not  exceeding  $1,000: 
Provided,  That  any  such  ownership  and  interest  hereby  forbidden  which  may 
be  acquired  by  descent,  will,  judgment,  or  decree  may  be  held  two  ^pars 
after  its  acquisition  and  not  longer,  and  in  case  of  minority  or  other  disability 
such  time  as  the  court  may  decree.     [38  Stat.  L.  7J^3.] 

Sec.  8.  [Directors,  etc.,  of  corporation  —  punishment  for  violaiions  of 

Act.]    That  any  director,  trustee,  ofiicer,  or  agent  of  any  corporation  holding 

any  interest  in  such  a  lease  who  shall,  on  behalf  of  such  corporation,  act  in 

the  purchase  of  any  interest  in  another  lease,  or  who  shall  knowingly  act  on 

behalf  of  such  corporation  in  the  sale  or  transfer  of  any  such  interest  in  any 

lease  held  by  such  corporation  to  any  corporation  or  individual  holding  any 

interest  in  any  such  a  lease,  except  as  herein  provided,  shall  be  guilty  of  a 

felony  and  shall  be  subject  to  imprisonment  for  a  term  of  not  exceeding  three 

vears  and  a  fine  of  not  exceeding  $1,000.     [38  Stat.  L.  743.] 
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Sec.  8a.  {^Sestraint  of  trade  —  forfeiture  of  leases.']  If  any  of  the  lands 
or  deposits  leased  under  the  provisions  of  this  Act  shall  be  subleased,  trus- 
teed, possessed,  or  controlled  by  any  device  permanently,  temporarily,  direct- 
ly, indirectly,  tacitly,  or  in  any  manner  whatsoever,  so  that  they  form  part 
of  or  are  in  anywise  controlled  by  any  combination  in  the  form  of  an  unlaw- 
ful trust,  with  consent  of  lessee,  or  form  the  subject  of  any  contract  or  con- 
spiracy in  restraint  of  trade  in  the  mining  or  selling  of  coal,  entered  into  by 
the  lessee,  or  of  any  holding  of  such  lands  by  any  individual,  partnership, 
association,  corporation,  or  control,  in  excess  of  two  thousand  five  hundred 
and  sixty  acres  in  the  Territory  of  Alaska,  the  lease  thereof  shall  be  forfeited 
by  appropriate  court  proceedings.     [38  Stat.  L.  748,'] 

Sec.  9.  [Royalties  —  terms  of  leases  —  net  profits.]  That  for  the  privi- 
lege of  mining  and  extracting  and  disposing  of  the  coal  in  the  lands  covered 
by  his  lease  the  lessee  shall  pay  to  the  United  States  such  royalties  as  may  be 
specified  in  the  lease,  which  shall  not  be  less  than  two  cents  per  ton,  due  and 
payable  at  the  end  of  each  month  succeeding  that  of  the  shipment  of  the  coal 
from  the  mine,  and  an  annual  rental,  payable  at  the  beginning  of  each  year, 
on  the  lands  covered  by  such  lease,  at  the  rate  of  twenty-five  cents  per  acre 
for  the  first  year  thereafter,  fifty  cents  per  acre  for  the  second,  third,  fourth, 
and  fifth  years,  and  $1  per  acre  for  each  and  every  year  thereafter  during 
the  continuance  of  the  lease,  except  that  such  rental  for  any  year  shall  be 
credited  against  the  royalties  as  they  accrue  for  that  year.  Leases  may  be 
for  periods  of  not  more  than  fifty  years  each,  subject  to  renewal,  on  such 
terms  aiid  conditions  as  may  be  authorized  by  law  at  the  time  of  such  re- 
newal. All  net  profits  from  operation  of  Government  mines,  and  all  royalties 
and  rentals  under  leases  as  herein  provided,  shall  be  deposited  in  the  Treas- 
ury of  the  United  States  in  a  separate  and  distinct  fund  to  be  applied  to  the 
reimbursement  of  the  Government  of  the  United  States  on  account  of  any 
expenditures  made  in  the  construction  of  railroads  in  Alaska,  and  the  excess 
shall  be  deposited  in  the  fund  known  as  The  Alaska  Fund,  established  by  the 
Act  of  Congress  of  January  twenty-seventh,  nineteen  hundred  and  five,  to  be 
expended  as  provided  in  said  last-mentioned  Act.     [38  Stat,  L,  7-4-4- J 

For  the  Act  of  Jan.  27,  1005,  see  10  Fed.  Stat.  Annot.  20. 

Sec.  10.  [Limited  licenses.]  That  in  order  to  provide  for  the  supply  of 
strictly  local  and  domestic  needs  for  fuel  the  Secretary  of  the  Interior  may, 
under  such  rules  and  regulations  as  he  may  prescribe  in  advance,  issue  to 
any  applicant  qualified  under  section  three  of  this  Act  a  limited  license  or 
permit  granting  the  right  to  prospect  for,  mine,  and  dispose  of  coal  belong- 
ing to  the  United  States  on  specified  tracts  not  to  exceed  ten  acres  to  any  one 
person  or  association  of  persons  in  any  one  coal  field  for  a  period  of  not  ex- 
ceeding ten  years,  on  such  conditions  not  inconsistent  with  this  Act  as  in  his 
opinion  will  safeguard  the  public  interest,  without  payment  of  royalty  for  the 
coal  mined  or  for  the  land  occupied :  Provided,  That  the  acquisition  of  [or] 
holding  of  a  lease  under  the  preceding  sections  of  this  Act  shall  be  no  bar  to 
the  acquisition,  holding,  or  operating  under  the  limited  license  in  this  section 
permitted.  And  the  holding  of  such  a  license  shall  be  no  bar  to  the  acquisi- 
tion or  holding  of  such  a  lease  or  interest  therein.     [38  Stat.  L.  7^.] 

Sec.  11.  [Reservations  in  leases  —  easements.]  That  any  lease,  entry, 
location,  occupation,  or  use  permitted  under  this  Act  shall  reserve  to  the 
Goyernment  of  the  United  States  the  right  to  grant  or  use  such  easements  in, 
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over,  through,  or  upon  the  land  leased,  entered,  located,  occupied,  or  used  as 
may  be  necessary  or  appropriate  to  the  working  of  the  same  or  other  coal 
lands  by  or  under  authority  of  the  Government  and  for  other  purposes: 
Provided,  That  said  Secretary,  in  his  discretion,  in  making  any  lease  under 
this  Act,  may  reserve  to  the  United  States  the  right  to  lease,  sell,  or  other- 
wise dispose  of  the  surface  of  the  lands  embraced  within  such  lease  under 
existing  law  or  laws  hereafter  enacted  in  so  far  as  said  surface  is  not  neces- 
sary for  use  by  the  lessee  in  extracting  and  removing  the  deposits  of  coal 
therein.  If  such  reservation  is  made,  it  shall  be  so  determined  before  tlie 
offering  of  such  lease. 

That  the  said  Secretary  during  the  life  of  the  lease  is  authorized  to  issue 
such  permits  for  easements  herein  provided  to  be  reserved,  and  to  permit  the 
use  of  such  other  public  lands  in  the  Territory  of  Alaska  as  may  be  necessary 
for  the  construction  and  maintenance  of  coal  washeries  or  other  works  inci- 
dent to  the  mining  or  treatment  of  coal,  which  lands  may  be  occupied  and 
used  jointly  or  severally  by  lessees  or  permittees,  as  may  be  determined  by 
said  Secretary.     [38  Stat.  L.  7-4-4-] 

Sec.  12.  [Assignments,  etc.,  of  ledses."]  That  no  lease  issued  under 
authority  of  this  Act  shall  be  assigned  or  sublet  except  with  the  consent  of  the 
Secretary  of  the  Interior.  Each  lease  shall  contain  provisions  for  the  purpose 
of  insuring  the  exercise  of  reasonable  diligence,  skill,  and  care  in  the  opera- 
tion of  said  property,  and  for  the  safety  and  welfare  of  the  miners  and  for  the 
prevention  of  undue  waste,  including  a  restriction  of  the  workday  to  not 
exceeding  eight  hours  in  any  one  day  for  underground  workers  except  in 
cases  of  emergency ;  provisions  securing  the  workers  complete  freedom  of  pur- 
chase, requiring  the  payment  of  wages  at  least  twice  a  month  in  lawful  money 
of  the  United  States,  and  providing  proper  rules  and  regulations  to  secure 
fair  and  just  weighing  or  measurement  of  the  coal  mined  by  each  miner,  and 
such  other  provisions  as  are  needed  for  the  protection  of  the  interests  of  the 
United  States,  for  the  prevention  of  monopoly,  and  for  the  safeguarding  of 
the  public  welfare.     [38  Stat.  L.  7-4-4.] 

Sec.  13.  [Adverse  claims.']  That  the  possession  of  any  lessee  of  the  land 
or  coal  deposits  leased  under  this  act  for  all  purposes  involving  adverse  claims 
to  the  leased  property  shall  be  deemed  the  possession  of  the  United  States, 
and  for  such  purposes  the  lessee  shall  occupy  the  same  relation  to  the  property 
leased  as  if  operated  directly  by  the  United  States.     [38  Stat.  L.  7-45.] 

Sec.  14.  [Breach  of  terms  of  lease  —  forfeiture.]  That  any  such  lease 
may  be  forfeited  and  canceled  by  appropriate  proceeding  in  a  court  of  compe- 
tent jurisdiction  whenever  the  lessee  fails  to  comply  with  any  provision  of 
the  lease  or  of  general  regulations  promulgated  under  this  Act ;  and  the  lease 
may  provide  for  the  enforcement  of  other  appropriate  remedies  for  breach  of 
specified  conditions  thereof.     [38  Stat.  L,  7^5.] 

Sec.  15.  [Scope  of  Act  —  pending  proceedings  —  no  lease  of  lands  ad- 
versely claimed.]  That  on  and  after  the  approval  of  this  Act  no  lands  in 
Alaska  containing  deposits  of  coal  withdrawn  from  entry  or  sale  shall  be 
disposed  of  or  acquired  in  any  manner  except  as  provided  in  this  Act: 

Provided,  That  the  passage  of  this  Act  shall  not  affect  any  proceeding  now 
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pending  in  the  Department  of  the  Interior,  and  any  such  proceeding  may  be 
carried  to  a  final  determination  in  said  department  notwithstanding  the 
passage  hereof:  Provided  further.  That  no  lease  shall  be  made,  under  the 
provisions  hereof,  of  any  land,  a  claim  for  which  is  pending  in  the  Depart- 
ment of  the  Interior  at  the  date  of  the  passage  of  this  Act,  until  and  unless 
such  claim  is  finally  disposed  of  by  the  department  adversely  to  the  claimant. 
[38  Stat.  L.  746.'] 

Sec.  16.  {^Statements,  etc.,  under  oath  —  false  oaihs.]  That  all  state- 
ments, representations,  or  reports  required,  unless  othenvise  specified,  by 
the  Secretary  of  the  Interior  under  this  Act  shall  be  upon  oath  and  in  such 
form  and  upon  such  blanks  as  the  Secretary  of  the  Interior  may  require,  and 
any  person  making  false  oath,  representation,  or  report  shall  be  subject  to 
punishment  as  for  perjury.     \_88  Stat.  L,  7^5.] 

Sec.  17.  \_Auihority  of  Secretary  of  Interior.']  That  the  Secretary  of  the 
Interior  is  authorized  to  prescribe  the  necessary  and  proper  rules  and  regula- 
tions and  to  do  any  and  all  things  necessary  to  carry  out  and  accomplish 
the  purposes  of  this  Act.    [55  Stat.  L.  7-^5.] 

Sec.  18.  [Repeal  of  conflicting  Acts.]  That  all  Acts  and  parts  of  Acts 
in  conflict  herewith  are  hereby  repealed.     [38  Stat.  L.  7-^5.] 


An  Act  To  resenre  lands  to  the  Territory  of  Alaska  for  educational  uses,  and  for  other 

purposes. 

[Act  of  March  4,  1915,  Ch.  1S1.2 

m 

[Sec.  1.]  [Puhlic  lands  —  reservation  for  educational  uses — leases  — 
mineral  lands.]  That  when  the  public  lands  of  the  Territory  of  Alaska  are 
surveyed,  under  direction  of  the  Government  of  the  United  States,  sections 
numbered  sixteen  and  thirty-six  in  each  township  in  said  Territory  shall  be, 
and  the  same  are  hereby,  reserved  from  sale  or  settlement  for  the  support  of 
common  schools  in  the  Territory  of  Alaska ;  and  section  thirty-three  in  each 
township  in  the  Tanana  Valley  between  parallels  sixty-four  and  sixty-five 
north  latitude  and  between  the  one  hundred  and  forty-fifth  and  the  one  hun- 
dred and  fifty-second  degrees  of  west  longitude  (meridian  of  Greenwich) 
shall  be,  and  the  same  is  hereby,  reserved  from  sale  or  settlement  for  the  sup- 
port of  a  Territorial  agricultural  college  and  school  of  mines  when  established 
by  the  Legislature  of  Alaska  upon  the  tract  granted  in  section  two  of  this 
Act:  Provided,  That  where  settlement  with  a  view  to  homestead  entry  has 
been  made  upon  any  part  of  the  sections  reserved  hereby  before  the  survey 
thereof  in  the  field,  or  where  the  same  may  have  been  sold  or  otherwise  appro- 
priated by  or  under  the  authority  of  any  Act  of  Congress,  or  are  wanting  or 
fractional  in  quantity,  other  lands  may  be  designated  and  reserved  in  lieu 
thereof  in  the  manner  provided  by  the  Act  of  Congress  of  February  twenty- 
eighth,  eighteen  hundred  and  ninety-one  (Twenty-sixth  Statutes,  page  seven 
hundred  and  ninety-one  [six])  :  Provided  further.  That  the  Territory  may, 
by  general  law,  provide  for  leasing  said  land  in  area  not  to  exceed  one  section 
to  any  one  person,  association,  or  corporation  for  not  longer  than  ten  years  at 
any  one  time:  And  provided  further.  That  if  any  of  said  sections,  or  any  part 
thereof,  shall  be  of  known  mineral  character  at  the  date  of  acceptance  of 
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survey  thereof,  the  reservation  herein  made  shall  not  be  effective  or  appli- 
cable, but  the  entire  proceeds  or  income  derived  by  the  United  States  from 
such  sections  sixteen  and  thirty-six  and  such  section  thirty-three  in  each 
township  in  the  Xanana  Valley  area  hereinbefore  described,  and  the  minerals 
therein,  together  with  the  entire  proceeds  or  income  derived  from  said 
reserved  lands,  are  hereby  appropriated  and  set  apart  as  separate  and  per- 
manent fimds  in  the  Territorial  treasury,  to  be  invested  and  the  income  from 
which  shall  be  expended  only  for  the  exclusive  use  and  benefit  of  the  public 
schools  of  Alaska  or  of  the  agricultural  college  and  school  of  mines, 
respectively,  in  such  manner  as  the  Legislature  of  Alaska  may  by  law 
direct.     [38  Stat  L.  12H.'] 

For  the  Act  of  Feb.  28,  1891,  see  notes  in  vol.  6,  Fed.  Stat.  Annot.  pp.  462-464. 

Sec.  2.  \^Lands  in  Fairhoiiks  section  reserved  for  same  uses — vested 
rights  of  persons  not  disturbed.^  That  section  numbered  six,  in  township 
numbered  one  north  of  the  Fairbanks  base  line  and  range  numbered  one 
west  of  the  Fairbanks  meridian;  section  numbered  thirty-one,  in  township 
numbered  one  north  of  the  Fairbanks  base  line  and  range  numbered  one 
west  of  the  Fairbanks  meridian;  section  numbered  one,  in  township 
numbered  one  south  of  the  Fairbanks  base  line  and  range  numbered  two 
west  of  the  Fairbanks  meridian ;  and  section  numbered  thirty-six,  in  town- 
ship numbered  one  north  of  the  Fairbanks  base  line  and  range  numbered 
two  west  of  the  Fairbanks  meridian,  be,  and  the  same  are  hereby,  granted 
to  the  Territory  of  Alaska,  but  with  the  express  condition  that  they  shall 
be  forever  reserved  and  dedicated  to  use  as  a  site  for  an  agricultural  college 
and  school  of  mines :  Provided,  That  nothing  in  this  Act  shall  be  held  to 
interfere  with  or  destroy  any  legal  claim  of  any  person  or  corporation 
to  any  part  of  said  lands  under  the  homestead  or  other  law  for  the  disposal 
of  the  public  lands  acquired  prior  to  the  approval  of  this  Act:  Provided 
further.  That  so  much  of  the  said  land  as  is  now  used  by  the  Government 
of  the  United  States  as  an  agricultural  experiment  station  may  continue  to 
be  used  for  such  purpose  until  abandoned  for  that  use  by  an  order  of  the 
President  of  the  United  States  or  by  Act  of  Congress.     [35  Stat.  L.  leiS.'] 


ALIENS. 

In  navy,  see  NAVY. 


AMBASSADORS. 

Stf  DIPLOMATIC  AND  CONSULAR  OFFICERS. 

16 


AMERICAN  RED  CROSS. 

See  CHARITIES. 


ANIMALS. 

Act  of  February  23,  1914,  Ch.  26,  17. 

Sec.l.  Hog  Cholera  and  Dourine  —  Investigation  and  Eradication 
Viruses,  Serums,  Toxins,  etc.  —  Trade  in  —  Inspections,  17. 
Act  of  June  30, 1914,  Ch.  131,  18. 

Sec.  1.  Cattle  Quarantine  —  Transportation  by  Carriers,  18, 
Meat  Inspection  —  Reindeer,  .18. 


An  Act  AppropriAtiag  funds  for  the  purpose  of  the  inTestigation,  treatment,  and  eradica- 
tion of  hog  cholera  and  dourine. 

lAet  of  Feb.  23,  1914,  Ch.  26.'\ 

[Sec.  1.]  l_Hog  cholera  and  dowrvn^^irvoestigaium  and  eradication — 
viruses,  serums,  toxins,  etc. — trade  in — inspections.']  That  there  is  hereby 
appropriated,  out  of  any  moneys  in  the  Treasury  not  otherwise  appropriated, 
the  sum  of  $600,000,  or  so  much  thereof  as  in  the  opinion  of  the  Secretary 
of  Agriculture  may  be  necessary,  to  be  expended,  by  and  under  his  direction, 
for  the  purpose  of  the  investigation,  treatment,  and  eradication  of  hog 
cholera  and  dourine,  including  the  employment  of  assistants,  clerks,  and 
other  persons,  and  the  payment  of  all  other  necessary  expenses,  in  the  city 
of  Washington  and  elsewhere :  Provided,  That  not  less  than  $50,000  of  said 
sum  shall  be  available  for  expenditure  in  carrying  on  examinations  and 
inspections  authorized  by  the  Act  approved  Mardi  fourth,  nineteen  hundred 
and  thirteen  (Thirty-seventh  Statutes  at  Large,  pages  eight  hundred  and 
thirty-two  and  eight  hundred  and  thirty-three),  regulating  the  preparation, 
sale,  barter,  exchange,  shipment,'  and  importation  of  viruses,  serums,  toxins, 
and  analogous  products  for  use  in  the  treatment  of  domestic  animals,  and 
for  the  enforcement  of  the  provisions,  including  detection  of  violations,  of 
said  Act  and  the  regulations  made  thereunder :  And  provided  further.  That 
not  more  than  $100,000  of  the  sum  hereinbefore  provided  shall  be  used  for 
the  investigation,  treatment,  and  eradication  of  the  disease  known  as 
dourine.     [5*  Stat.  L.  290.'] 

For  the  Act  of  March  4,  1013,  see  1914  Supp.  Fed.  Stat.  Annot.  151. 
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Act  of  June  30,  1914.  ANIMALS.  Act  of  June  80,  1914. 

[Sec.  1.]  [Cattle  quarantine — transportation  by  carriers.']  *  *  ♦ 
That  hereafter  all  the  provisions  of  the  said  Act  approved  March  third, 
nineteen  hundred  and  five,  shall  apply  to  any  railroad  company  or  other 
connnon  carrier,  whose  road  or  line  forms  any  part  of  a  route  over  which 
cattle  or  other  live  stock  are  transported  in  the  course  of  shipment  from 
any  quarantined  State  or  Territory  or  the  District  of  Columbia,  or  from 
the  quarantined  portion  of  any  State  or  Territory  or  the  District  of  Columbia, 
into  any  other  State  or  Territory  or  the  District  of  Columbia.  [_S8  Stat. 
L.  il9.'] 

This  and  the  paragraph  following  are  from  the  Agricultural  Appropriation  Act  of 
June  30,  1914,  ch.  131. 

For  the  Act  of  March  3,  1905,  above  referred  to  see  10  Fed.  Stat.  Annot.  35. 

[Meat  inspection — reindeer.']  ♦  *  *  That  the  provisions  of  the  meat- 
inspection  law  may  be  extended  to  the  inspection  of  reindeer.     [S8  Stai.  L. 


ANTI-TRUST  ACT. 

Sec  TRADE  UNIONS  AND  COMBINATIONS  AND  TRUSTS. 


APPROPRIATIONS. 

Sec  ESTIMATES,  APPROPRIATIONS  AND  REPORTS. 


ARMY. 

See  WAR  DEPARTMENT  AND  MILITARY  ESTABLISHMENT. 


ASYLUMS. 


See  HOSPITALS  AND  ASYLUMS. 
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AUTOMOBILES. 

S«e  ESTIMATES,  APPROPRIATIONS  AND  REPORTS. 


BANKS. 

See  NATIONAL  BANKS. 


BARRELS. 

See  AGRICULTURE. 


BOILER  ACT. 


See  RAILROADS. 


BUILDINGS. 

See  PUBLIC  PROPERTY,  BUILDINGS  AND  GROUNDS, 


BUREAU  OF  CORPORATIONS. 

See  INTERSTATE  COMMERCE. 
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BUREAU  OF  MINES. 

See  MINERAL  LANDS,  MINES  AND  MINING. 


BUREAU  OF  STANDARDS. 

See  COMMERCE  AND  LABOR. 


BUREAU  OF  WAR  RISK  INSURANCE. 

Sec  TREASURY  DEPARTMENT. 


CANALS. 

See  RIVERS,  HARBORS  AND  CANALS» 


CARRIERS. 


Cattle  quarantine,  see  ANIMALS. 

LiabUity  of,  see  INTERSTATE  COMMERCE. 

Passenger  steamers,  see  STEAM  VESSELS. 

Removal  of  causes  in  suits  against  common  carriers,  see  JUDICIARY. 

See  also  RAILROADS;  SHIPPING  AND  NAVIGATION. 


CATTLE  QUARANTINE. 


See  ANIMALS. 
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CEMETERIES. 

Resolution  of  March  14,  1914,  No.  7,  21. 

Marking  Confederate  Graves  —  Compensation  of  Commissioner, 
21. 

Act  of  Atigust  1,  1914,  Ch.  223,  21. 

Sec.  1.  National   Cemetery  —  Railroads  —  Roadways,  21. 


Joint  Resolution  To  continue  in  effect  the  provisions  of  the  Act  of  March  ninth,  nineteen 
hundred  and  six  (Statutes  at  Large,  volume  thirty-four,  page  fifty-six). 

IBesolutlan  of  March  14,  1914,  No.  7.] 

[^Marlcing  Confederate  graves — compensation  of  commissioner.']  That  the 
Act  entitled  "An  Act  to  provide  for  the  appropriate  marking  of  the  graves  of 
soldiers  and  sailors  of  the  Confederate  army  and  navy  who  died  in  northern 
prisons  and  were  buried  near  the  prisons  where  they  died,  and  for  other  pur- 
poses," approved  March  ninth,  nineteen  hundred  and  six,  and  continued  in 
full  force  and  effect  for  two  years  by  joint  resolution  approved  February 
twenty-sixth,  nineteen  hundred  and  eight,  and  for  the  additional  period 
of  one  year  by  a  joint  resolution  approved  February  twenty-fifth,  nineteen 
hundred  and  ten,  and  for  the  further  additional  period  of  two  years  by  a 
joint  resolution  approved  December  twenty-third,  nineteen  hundred  and  ten, 
is  continued  in  full  force  and  effect  for  two  years  from  this  date;  and  the 
unexpended  balance  of  the  appropriation  made  by  said  Act  of  March  ninth, 
nineteen  hundred  and  six,  is  continued  and  made  applicable  for  expenditure 
during  the  additional  period  of  two  years  herein  provided  for:  Prbvided, 
That  hereafter  the  provisions  of  said  Act  shall  include  and  apply  to  the 
graves  of  Confederate  soldiers  and  sailors  lying  in  all  national  cemeteries 
and  cemeteries  at  Federal  military  stations^  or  localities  throughout  the 
country:  Provided  further.  That  the  compensation  of  the  commissioner  shall 
be  fixed  by  the  Secretary  of  War.    [S8  Stat.  L.  768.'] 

The  Act  of  March  9,  1906,  is  given  in  1909  Supp.  Fed.  Stat.  Annot.  61. 


[Sec.  1.]  [National  Cemetery — railroads — roadways.]  ♦  *  ♦  That 
no  railroad  shall  be  permitted  upon  the  right  of  way  which  may  have  been 
acquired  by  the  United  States  to  a  national  cemetery,  or  to  encroach  upon 
any  roads  or  walks  constructed  thereon  and  maintained  by  the  United  States : 
Provided  further.  That  no  part  of  this  sum  shall  be  used  for  repairing  any 
roadway  not  owned  by  the  United  States  within  the  corporate  limits  of  any 
city,  town,  or  village.  No  part  of  any  appropriation  for  national  cemeteries 
or  the  repair  of  roadways  thereto  shall  be  expended  in  the  maintenance  of 
more  than  a  single  approach  to  any  national  cemetery.     [88  Stat.  L.  630.] 

This  18  from  the  Sundry  Civil  Appropriation  Act  of  Aug.  1,  1914,  ch.  223. 
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CHARITIES. 

Resolution  of  May  8, 1914,  No.  IS,  22. 

Seel.  American  National  Red  Cross  —  Loaning  Equipment  to,  22. 
2.  Return  of  Equipment  —  Bond,  22. 


Joint  Resolution  Authorising  the  Secretary  of  War  and  the  Secretary  of  the  Navy  to  loan 
equipment,  for  the  purpose  of  instruction  and  training,  to  sanitary  organisations  of 
the  American  National  Red  Cross. 

IBesoltUion  of  May  8,  1914,  No.  1S.2 

[Sec.  1.]  [^American  NaiioruU  Red  Cross — loaning  equipment  to."]  That 
the  Secretary  of  War  and  the  Secretary  of  the  Navy  be,  and  are  hereby, 
authorized  to  issue,  each  at  his  discretion  and  under  proper  regulations  to 
be  prescribed  by  him,  out  of  equipment  for  medical  and  other  establishments 
on  hand,  belonging  to  the  Government  and  which  can  be  temporarily  spared, 
such  articles  as  may  appear  to  be  required  for  instruction  and  practice  by 
organizations  formed  by  the  American  National  Red  Cross,  for  tiie  purpose 
of  rendering  aid  to  the  Army  and  Navy  in  war.     138  Stat.  L.  77i.] 

Sec.  2.  ^Return  of  equipment — bond.l  That  the  regulations  prescribed 
by  the  Secretary  of  War  or  by  the  Secretary  of  the  Navy,  in  pursuance  of  the 
authority  granted  by  section  one,  shall  provide  for  the  immediate  return  of 
the  articles  of  equipment  loaned  the  American  National  Red  Cross  when 
called  for  by  the  authority  which  issued  them ;  and  the  said  Secretaries  shall 
require  a  bond  in  each  case,  in  double  the  value  of  the  property,  for  the  care 
and  safe-keeping  thereof  and  for  the  return  of  the  same  when  required.  [S5 
Stat.  L.  772.] 


CHINA. 

Authority  of  vice  consul  at  Shanghai,  see  DIPLOMATIC  AND  CONSULAR 

OFFICERS, 
Practice  of  pharmacy  in,  see  FOOD  AND  DRUGS. 


CIRCUIT  COURT  OF  APPEALS. 


See  JUDICIARY. 
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CIVIL  SERVICE. 

Act  of  July  16,  1914,  Ch.  141,  23. 

Sec.l,  Investigations  by  Commission  —  Administrative  Needs  of  Sen/ice 
—  Report,  23. 

Act  of  March  4, 1915,  Ch.  141,  23. 

Sec.  1.  System  of  Efficiency  Ratings  —  Establishment  and  Maintenance  — 
Chief  of  Diznsion  of  Efficiency  —  Appointment  and  Reports  — 
Compensation  of  Employees,  23. 


CROSS-REFERENCE. 

Under  Trade  Commission  Act,  see  INTERSTATE  COMMERCE. 


[Sec.  1.]  llnvestigaiions  by  Commission — administraiive  needs  of  serv- 
ice— report.^  ♦  *  *  xhe  Civil  Service  Commission  shall  investigate  and 
report  to  the  President,  with  its  recommendations,  as  to  the  administrative 
needs  of  the  service  relating  to  personnel  in  the  several  executive  departments 
and  independent  establishments  in  the  District  of  Columbia,  and  report  to 
Congress  details  of  expenditure  and  of  progress  of  v^ork  hereunder  at  the 
beginning  of  each  regular  session:  Provided,  That  no  person  shall  be  em- 
ploved  hereunder  at  a  compensation  in  excess  of  $4,000  per  annum.  \^38 
Stat.  L.  i65.'] 

This  is  from  the  Legislative,  Executive  and  Judicial  Appropriation  Act  of  July  16, 
1914,  ch.  141. 


[Sec.  1.]  [^System  of  efficiency  ratings — establishment  and  maintenance 
— chief  of  division  of  efficiency — appointment  and  reports — compensation  of 
employees.']  *  *  *  Division  of  efficiency:  For  establishment  and 
maintenance  of  system  of  efficiency  ratings,  pursuant  to  section  four  of  the 
legislative,  executive,  and  judicial  appropriation  Act  for  the  fiscal  year  nine- 
teen hundred  and  thirteen,  for  investigation  of  the  needs  of  the  several  execu- 
tive departments  and  independent  establishments  v^ith  respect  to  personnel ; 
and  for  investigation  of  duplication  of  statistical  and  other  work  and  methods 
of  business  in  the  various  branches  of  the  Government  service;  including 
not  more  than  $2,500  for  equipment,  supplies,  stationery,  books,  and  print- 
ing ;  and  not  more  than  $50  for  street  care  fare,  $30,000 ;  the  chief  of  the 
Division  of  Efficiency  herein  provided  for  shall  be  appointed  by  the  President 
and  shall  report  to  Congress  at  the  beginning  of  each  regular  session,  through 
the  President,  the  nature  and  progress  of  work  undertaken  by  the  division 
together  with  a  detailed  statement  of  expenditures  showing  the  persons  em- 
ployed, their  duties,  and  the  compensation  paid  to  each:     Provided,  That 
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Act  of  Jnly  6,  1914.  CLAIMS.  Act  of  Jan.  11,  1915. 

no  person  shall  be  employed  hereunder  at  a  compensation  in  excess  of  $4,000 
per  annum.     [38  Stat.  L.  1007.'] 

This  is  from  the  Legislative,  Executive  and  Judicial  Appropriation  Act  for  the  Al- 
and Judicial  Appropriation  Act  of  March  cal  year  1913,  see  1914  Supp.  Fed.  Stat. 
4,  1915,  sec.  1,  ch.  141.  Annot.  44. 

For  sec  4  of  the  L^slative,  Ezecutiye 


CLAIMS. 

Act  of  July  6, 1914,  Ch.  136,  24. 

Claims  of  Disloyalists — Services  in  United  States  Army,  24. 
Act  of  January  11,  1915,  Ch.  7,  24. 

Indian  Depredation  Claims — Alienage  of  Claimant  as  Defense, 
24. 
Act  of  March  4, 1915,  Ch.  140,  25. 

Sec.  5.  Court  of  Claims — Jurisdiction — Limitation,  25. 


An  Act  To  repeal  section  thirty-fonr  hundred  and  eighty  of  the  Revised  Statutes  of  the 

United  States. 

I  Act  of  July  e,  1914,  Ch.  186.1 

[Claims  of  disloyalists — services  in  United  States  army."}  That  section 
thirty-four  hundred  and  eighty  of  the  Revised  Statutes  of  the  United  States 
be,  and  the  same  is  hereby,  repealed  so  far  as  it  affects  payments  for  services 
in  the  Army  of  the  United  States  prior  to  April  thirteenth,  eighteen  hundred 
and  sixty-one.     IS8  Stat.  L.  idi.] 

For  R.  S.  sec.  3480  see  2  Fed.  Stat.  Annot.  14. 


An  Act  To  amend  an  Act  entitled  ^An  Act  to  provide  for  the  adjudication  and  pajrment 
of  claims  arising  from  Indian  depredations/'  approved  March  third,  eighteen  hundred 
and  ninety-one. 

lAct  of  Jan.  11,  1915,  Ch.  7.] 

[Indian  depredation  claims — alienage  of  claimant  as  defense."]  That  the 
first  section  of  paragraph  one  of  an  Act  entitled  "An  Act  to  provide  for  the 
adjudication  and  payment  of  claims  arising  from  Indian  depredations,"  ap- 
proved March  third,  eighteen  hundred  and  ninety-one,  be,  and  the  same  is 
herebv,  amended  so  as  to  read  as  follows : 

"First.  That  in  all  claims  for  property  of  citizens  or  inhabitants  of  the 
United  States,  except  the  claims  of  Indians  heretofore  or  now  in  tribal  rela- 
tions, taken  or  destroyed  by  Indians  belonging  to  any  tribe  in  amity  with  and 
subject  to  the  jurisdiction  of  the  United  States  without  just  cause  or  provo- 
cation on  the  part  of  the  owner  or  agent  in  charge,  and  not  returned  or  paid 
for,  and  in  all  adjudications  under  said  Act  as  now  amended,  the  alienage 
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Act  of  Jaa.  11,  1915.  CLAIMS.  Act  of  March  4,  1915. 

of  the  claimant  shall  not  be  a  defense  to  said  claim:  Provided,  That  the 
privileges  of  this  Act  shall  not  extend  to  any  person  whose  property  at  the 
time  of  its  taking  was  unlawfully  within  the  Indian  country:  Provided 
further.  That  all  cases  heretofore  filed  under  said  Act  of  March  third, 
eighteen  hundred  and  ninety-one,  and  which  have  been  dismissed  by  the 
court  for  want  of  proof  of  the  citizenship  of  the  claimant  or  alienage  shall 
be  reinstated  and  readjudicated  in  accordance  with  the  provisions  of  this 
Act:  Provided  further.  That  nothing  in  this  Act  shall  be  construed  to 
authorize  the  presentation  of  any  other  claims  than  those  upon  which  suit  has 
heretofore  been* brought  in  the  Court  of  Claims:  Provided  fwrther.  That  all 
Acts  and  parts  of  Acts  in  so  far  as  they  conflict  with  the  provisions  of  this 
Act  are  hereby  repealed."     {S8  Stat.  L.  791.'} 

For  Bee  1  of  the  Act  of  March  3,  ISOl,  here  amended,  gee  2  Fed.  Stat.  Annot.  92. 


Sec.  5.  [CovH  of  Claims  —  jurisdiction  —  limitation.']  That  from  and 
after  the  passage  and  approval  of  this  Act  the  jurisdiction  of  the  Court  of 
Claims  shall  not  extend  to  or  include  any  claim  against  the  United  States 
based  upon  or  growing  out  of  the  destruction  of  any  property  or  damage  done 
to  any  property  by  the  military  or  naval  forces  of  the  United  States  during 
the  war  for  the  suppression  of  the  rebellion ;  nor  to  any  claim  for  stores  and 
supplies  taken  by  or  furnished  to  or  for  the  use  of  the  military  or  naval  forces 
of  the  United  States,  nor  to  any  claim  for  the  value  of  any  use  and  occupation 
of  any  real  estate  by  the  military  or  naval  forces  of  the  United  States  during 
said  war;  nor  shall  said  Court  of  Claims  have  jurisdiction  of  any  claim  which 
is  now  barred  by  the  provisions  of  any  law  of  the  United  States.  [55  Stat. 
L.  996:] 

The  above  sec.  5  is  from  the  Act  of  March  and  eighty-Beven,  and  commonly  known  as 

4,  1915,  ch.  140,  "Making  appropriation  for  the  Bowman  and  the  Tucker  Acts,  and  under 

payment  of  certain  claims  in  accordance  witlt  the  provisions  of  section  numbered  one  hun- 

findings  of  the  C!ourt  of  Claims,  reported  dred    and    fifty-one    of   the    Act   approved 

under  the  provisions  of  the  Acts  approved  March  third,  nineteen  hundred  and  eleven, 

March  third,  eighteen  hundred  and  eighty-  commonly  known  as  the  Judicial  Code." 
thre^  and  March  third,  eighteen  hundred 


CLAYTON  ACT. 

See  TRADE  UNIONS  AND  COMBINATIONS  AND  TRUSTS. 


CLERKS. 

See  JUDICIAL  OFFICERS. 
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COAL  LANDS. 

See  ALASKA;  PUBLIC  LANDS. 


COAST  GUARD. 


Act  of  August  1,  1914,  Ch.  223,  26. 

Sec.  L  Purchase  of  Ration  Supplies  in  Rez^enue  Cutter  Service,  26. 
Act  of  January  28,  1915,  Ch.  20  (Coast  Guard  Act),  27. 

Sec.  1,  Creation   of  Coast    Guard — Consolidation    of   Life   Saving   and 
Revenue  Cutter  Organizations — Control  in  Whom,  27. 

2.  Officers — Lazvs  Applicable — Duties  Performed  by  Coast  Guard, 

27. 

3.  Rank,  Pay  and  Allozvances — Retirement  of  Officers,  28. 

4.  Vacancies — Promotions — Abolishment  of  Offices,  29. 

5.  Annual  Reports,  29. 

6.  Use  of  Vessels  for  Private  Purposes  Prohibited,  29. 

7.  Repeal  of  Inconsistent  Acts,  29. 

Act  of  March  3,  1915,  Ch.  82,  29. 

Life-saving  Station — Establishment  in  Vicinity  of  Duxbury  Reef, 
California,  29. 

Act  of  March  4,  1915,  Ch.  160,  29. 

Life-saving  Station  Established — Siuslaw  River,  Oregon,  29. 


CROSS-REFERENCE. 

Technical  service  in  office  of  coast  guard,  see  TREASURY  DEPARTMENT. 


[Sec.  1.]  \_Purchase  of  raiion  supplies  in  revenue  cviter  service."]  *  ♦  ♦ 
That  hereafter  ration  supplies  may  be  purchased  by  the  cabin,  wardroom, 
and  warrant  officers'  messes  and  payment  therefor  made  in  cash  to  the  com- 
missary officer ;  the  prices  to  be  charged  for  such  supplies  shall  not  be  less  than 
the  invoice  prices,  and  the  cash  received  from  such  sales  shall  be  accounted 
for  on  the  ration  return  and  may  be  expended  for  the  general  mess.  \_S8  Stat 
L.  6S0.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  Aug.  1,  1914,  ch.  223.    It  foHowh 
appropriations  for  the  revenue  cutter  service. 
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Act  of  Jan.  M,  1915.  COAST  GUARD.  Act  of  Jan.  88,  1915. 

An  Act  To  create  the  Coast  Guard  by  comMning  thereiii  the  existing  Life-Saying  Sendee 

and  Revenue-Cutter  Service. 

iAct  of  Jan,  28,  1915,  Ch.  20.2 

[Sec.  1.]  [CrexUion  of  coast  guard — consolidation  of  life  saving  and 
rerenue'Cviter  organizaiions —  control  in  whom.']  That  there  shall  be  estab- 
lished in  lieu  of  the  existing  Revenue-Cutter  Service  and  the  Life-Saving 
Service,  to  be  composed  of  those  two  existing  organizations,  with  the  existing 
offices  and  positions  and  the  incumbent  officers  and  men  of  those  two  services, 
the  Coast  Guard,  which  shall  constitute  a  part  of  the  military  forces  of  the 
United  States  and  which  shall  operate  under  the  Treasury  Department  in 
time  of  peace  and  operate  as  a  part  of  the  Navy,  subject  to  the  orders  of  the 
Secretary  of  the  Navy,  in  time  of  war  or  when  the  President  shall  so  direct. 
When  subject  to  the  Secretary  of  the  Navy  in  time  of  war  the  expense  of  the 
Coast  Guard  shall  be  paid  by  the  Navy  Department:  Provided,  That  no 
provision  of  this  Act  shall  be  construed  as  giving  any  officer  of  either  the 
Coast  Guard  or  the  Navy,  military  or  other  control  at  any  time  over  any 
vessel,  officer,  or  man  of  the  other  service  except  by  direction  of  the  President. 
[38  Stat.  L.  800.] 

This  Act  is  popularly  known  as  "The  Coast  Guard  Act." 

Sec.  2.  [Officers — laws  applicable — duties  performed  hy  Coast  Guard.] 
That  in  the  Coast  Guard  there  shall  be  a  captain  commandant,  senior  cap- 
tains, captains,  first  lieutenants,  second  lieutenants,  third  lieutenants,  engineer 
in  chief,  captains  of  engineers,  first  lieutenants  of  engineers,  second  lieu- 
tenants of  engineers,  third  lieutenants  of  engineers  and  constructors,  cadet 
and  cadet  engineers,  warrant  officers,  petty  officers,  and  other  enlisted  men, 
all  of  said  offices,  respectively,  corresponding  to  the  present  offices  of  the 
Revenue-Cutter  Service,  which  are  transferred  to  the  Coast  Guard,  and  all 
the  present  incumbents,  officers  and  enlisted  men,  are  also  transferred  to 
corresponding  positions  in  the  Coast  Guard ;  a  general  superintendent,  assist- 
ant general  superintendent,  district  superintendents,  keepers,  and  surfmen, 
which  offices  and  positions  shall  be  transferred  from,  the  corresponding  posi- 
tions in  the  existing  Life-Saving  Service  and  be  made  like  positions  in  the 
Coast  Guard,  and  all  the  incumbent  officers  and  surfmen  shall  be  transferred 
to  such  corresponding  positions  in  the  Coast  Guard,  in  which  the  super- 
intendents shall  be  commissioned  as  such,  keepers  shall  be  warrant  officers, 
and  surfmen  shall  be  enlisted  men,  of  which  enlisted  men  the  number  one 
surfmen  shall  be  petty  officers.  There  shall  be  in  the  administrative  service 
of  the  Coast  Guard  two  chiefs  of  division,  to  be  appointed  by  the  Secretary  of 
the  Treasury,  with  annual  salary  of  $3,000  each,  together  with  such  clerical 
and  technical  positions  and  the  incumbents  therein  as  it  may  be  necessary  to 
transfer  from  the  two  existing  organizations  to  the  Coast  Guard.  There  may 
be  such  other  clerical  and  technical  assistance  as  may  from  time  to  time  be 
authorized  by  Congress.  Except  as  herein  modified  all  existing  laws  relating 
either  to  the  present  Life-Saving  Sen'^ice  or  the  present  Revenue-Cutter  Serv- 
ice shall  remain  of  force  as  far  as  applicable  to  the  Coast  Guard  and  the 
offices,  positions,  operations,  and  duties  shall  in  all  respects  be  held  and  con- 
stnied  to  impose  the  same  duties  upon  the  positions  and  their  incumbents  in 
the  Coast  Guard  as  are  now  imposed  upon  the  corresponding  positions  and 
incumbents  in  the  said  two  existing  organizations.     The  provisions  of  the 

Act  entitled  "An  Act  to  regulate  enlistments  and  punishments  in  the  United 
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Act  of  Jan.  M»  1915.  COAST  GUARD.  Act  of  Jan.  88,  1915. 

States  Revenue-Cutter  Service,"  approved  May  twenty-sixth,  nineteen  hun- 
dred and  six,  shall  apply  to  and  govern  the  Coast  Guard.  All  duties  now 
performed  by  the  Revenue-Cutter  Service  and  Life-Saving  Service  shall  con- 
tinue to  be  performed  by  the  Coast  Guard,  and  all  such  duties,  together  with 
all  duties  that  may  hereafter  be  imposed  upon  the  Coast  Guard,  shall  be  ad- 
ministered by  the  captain  commandant,  under  the  direction  of  the  Secretary 
of  the  Treasury,  and  all  funds  and  appropriations  now  provided  by  law  for 
the  Revenue-Cutter  Service  and  all  funds  and  appropriations  now  provided 
by  law  for  the  Life-Saving  Service  shall  be  available  for  like  purposes  under 
the  Coast  Guard  hereby  created.     [88  Stat.  L.  801.'} 

For  the  Act  of  May  26,  1906,  see  1909  Supp.  Fed.  Stat.  Annot.  692. 

Seo.  3.  \_R(mk,  pay  and  allowances — retirement  of  officers."]  That  all 
existing  laws  affecting  rank,  pay,  and  allowances  in  the  present  Live-Saving 
Service  and  the  present  Revenue-Cutter  Service  shall  apply  to  the  corre- 
sponding positions  in  the  Coast  Guard  and  the  officers  and  men  transferred 
thereto  and  their  successors.  This  shall  include  all  laws  and  regulations 
which  now  give  to  the  enlisted  men  af  the  existing  Revenue-Cutter  Service 
increased  pay  of  $1  per  month  for  each  three  years'  service,  allowances  for 
uniforms,  and  all  other  allowances  or  gratuities  due  to  enlisted  men,  which 
are  hereby  made  applicable  to  the  enlisted  men  of  the  Coast  Guard  who  were 
formerly  surfmen  in  the  Life-Saving  Service.  The  provisions  of  sections 
three,  four,  five,  six,  seven,  eight,  and  nine  of  the  Act  of  April  twelfth,  nine- 
teen hundred  and  two,  in  so  far  as  they  provide  for  the  retirement  of  officers 
of  the  Revenue-Cutter  Service,  are  hereby  extended  to  include  commissioned 
officers,  warrant  officers,  and  enlisted  men  of  the  Coast  Guard.  A  commis- 
sioned officer,  warrant  officer,  or  enlisted  man  who  has  served  thirty  years, 
upon  suitable  application  and  as  to  commissioned  officers  upon  approval  by 
the  Secretary  of  the  Treasury,  may  be  retired  from  active  service  and  receive 
seventy-five  per  centum  of  the  duty  pay,  salary  and  increase  of  his  grad(*  or 
rating:  Provided,  That  such  commissioned  officer,  warrant  officer,  or  en- 
listed man  may  be  assigned  to  such  duties  as  he  may  be  able  to  perform.  The 
commissioned  officers,  warrant  officers,  and  petty  officers  of  the  Coast  Guard 
shall  receive  ten  per  centum  increase  of  pay  for  every  five  years  of  service, 
such  increase  not  to  exceed  forty  per  centum  of  the  pay  of  their  grade  or 
rating  subject  to  the  limitations  of  existing  laws  governing  longevity  pay: 
Provided  further,  That  in  computing  length  of  service  for  any  purpose  all 
creditable  service  in  the  Army,  Navy,  Marine  Corps,  Revenue-Cutter  Service, 
and  Life-Saving  Service  shall  be  included,  counting  part  of  a  year  as  a 
whole  year  where  stations  were  operated  only  part  of  a  year:  And  provided 
further.  That  no  person  shall  receive  for  the  same  time  retired  pay  and  the 
extra  pay  allowed  under  section  seven  of  the  Act  of  May  fourth,  eighteen 
hundred  and  eighty-two.  The  provisions  of  section  three  of  the  Act  of  March 
twenty-sixth,  nineteen  hundred  and  eight,  increasing  the  efficiency  of  the 
personnel  of  the  Life-Saving  Service  shall  apply  to  the  death  of  any  officer, 
warrant  officer,  or  enlisted  man  on  the  active  list  in  the  Coast  Guard :  Pro- 
vided, That  no  pension  shall  be  allowed  or  paid  to  any  commissioned  officer, 
warrant  officer,  or  enlisted  man  in  the  Coast  Guard  either  on  the  active  or 
retired  list.     [38  Stat.  L.  801.11 

For  the  Act  of  April  12,  1902,  see  6  Fed.  Stat.  Annot.  778. 
For  sec.  7  of  the  Act  of  May  4,  1882,  see  4  Fed.  Stat.  Annot.  819. 
For  sec  3  of  the  Act  of  March  26,  1008,  see  1909  Supp.  Fed.  Stat.  Annot.  334. 
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Act  of  Jan.  88,  1915.  COAST  GUARD.  Act  of  March  4,  1915. 

I 

Sec.  4.  ^Vacancies — promotions — aiolishment  of  offices,"]  That  here- 
after, whenever  a  vacancy  occurs  in  the  grade  of  keeper  of  a  life-saving 
station  or  house  of  refuge,  it  shall  be  filled  by  promotion  and  appointment 
from  the  grade  of  surfman,  and  whenever  a  vacancy  shall  occur  in  the 
grade  of  district  superintendent  the  vacancy  shall  be  filled  by  promotion 
and  appointment  from  the  grade  of  keeper:  Provided^  That  the  district 
superintendents  shall  be  the  chief  officers  and  first  in  authority  in  their  re- 
spective districts,  subject  to  the  authority  of  the  captain  commandant.  When 
the  organization  of  the  Coast  Guard  shall  have  been  perfected  the  President 
is  authorized  to  retire  the  general  superintendent  on  seventy-five  per  centum 
of  his  present  salary,  and  no  further  appointment  shall  be  made  to  such 
office.  At  the  same  time  the  office  of  assistant  general  superintendent  shall 
be  abolished.    138  Stat.  L.  802.] 

Sec.  5.  [Annual  reports.]  That  the  captain  commandant  of  the  Coast 
Guard  shall  submit  to  the  Secretary  of  the  Treasury,  for  transmission 
to  Congress,  an  annual  report  of  the  expenditures  of  the  moneys  appropriated 
for  the  maintenance  of  the  Coast  Gxiard  and  of  the  operations  of  the  Coast 
Guard  during  the  year.     [55  Stat.  L.  802.] 

■ 

Sec.  6.  [Use  of  vessels  for  private  purposes  prohibited.]  That  any  per- 
son using  any  vessel  in  the  Coast-Guard  Service  for  private  purposes,  in 
violation  of  law,  shall  upon  conviction  thereof  be  fined  $1,000.  \_S8  Stat.  L. 
802.] 

Sec.  7.  [Repeal  of  inconsistent  Acts.]  That  all  Acts  or  parts  of  Acts 
inconsistent  herewith  are  hereby  repealed.     [55  Stat.  L.  802.] 


An  Act  To  provide  for  the  establishment  of  a  life-saving  station  in  the  vicinity  of  Duz- 

bury  Reef,  California. 

lAct  of  March  8,  1015,  Ch.  82.'\ 

[Life-saving  station — establishment  in  vicinity  of  Duxhury  Reef,  Cali- 
fornia.] That  the  Secretary  of  the  Treasury  be,  and  he  is  hereby,  authorized 
and  directed  to  establish  a  life-saving  station  in  the  vicinity  of  Duxbury  Reef, 
or  Bolinas  Bay,  California^  at  a  cost  not  to  exceed  $12,000.  \S8  Stat.  L. 
928.] 


An  Act  To  anthorise  the  establishment  of  a  life-saving  station  at  the  month  of  the  Siuslaw 

River,  Oregon. 

iAct  of  March  4,  1015,  Ch.  160,1 

[Life-saving  station  established — Siuslaw  River,  Oregon.]  That  the 
Secretary  of  the  Treasury  be,  and  he  is  hereby,  autiborized  and  directed  to 
establish  a  life-saving  station  at  the  mouth  of  the  Siuslaw  River,  Oregon,  in 
such  locality  as  the  General  Superintendent  of  the  Life-Saving  Service  may 
recommend'  at  a  cost  not  to  exceed  $12,000.     [S8  Stat.  L.  1188.] 
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COLLECTORS. 

See  INTERNAL  REVENUE. 


COLLEGES. 

See  EDUCATION. 


COLLISIONS. 


Act  of  Hay  25,  1914,  Ch.  98,  30. 

Rules  to  be  Established  by  Supervising  Inspectors,  etc.,  30. 


An  Act  To  provide  for  warning  signals  on  yessels  working  on  wrecks  or  engaged  in  dredg- 
ing or  otttT  submarine  work,  and  to  amend  section  two  of  the  Act  approved  Jnne 
seventh,  eighteen  hundred  and  ninety-seven,  entitled  ''An  Act  to  adopt  regulations 
for  preventing  collisions  upon  certain  harbors,  rivers,  and  inland  waters  of  the  United 
SUtes." 

lAet  of  May  2S,  1014,  Ch.  OS.J 

\_Rvles  to  he  established  by  supervising  inspectors,  etc."}  That  section  two 
of  the  Act  approved  June  seventh,  eighteen  hundred  and  ninety-seven,  en- 
titled "An  Act  to  adopt  regulations  for  preventing  collisions  upon  certain 
harbors,  rivers,  and  inland  waters  of  the  United  States,"  be  amended  to  read 
as  follows : 

"Sec.  2.  That  the  supervising  inspectors  of  steam  vessels  and  the  Super- 
vising Inspector  General  shall  establish  such  rules  to  be  observed  by  steam 
vessels  in  passing  each  other  and  as  to  the  lights  to  be  carried  by  ferryboats 
and  by  barges  and  canal  boats  when  in  tow  of  steam  vessels,  and  as  to  the 
lights  and  day  signals  to  be  carried  by  vessels,  dredges  of  all  types,  and 
vessels  working  on  wrecks  by  other  obstruction  to  navigation  or  moored  for 
submarine  operations,  or  made  fast  to  a  sunken  object  which  may  drift  with 
the  tide  or  be  towed,  not  inconsistent  with  the  provisions  of  this  Act,  as  they 
from  time  to  time  may  deem  necessary  for  safety,  which  rules  when  approved 
by  the  Secretary  of  Commerce  are  hereby  declared  special  rules  duly  made  by 
local  authority,  as  provided  for  in  article  thirty  of  chapter  eight  hundred 
and  two  of  the  laws  of  eighteen  hundred  and  ninety.     Two  printed  copies 

of  such  rules  shall  be  furnished  to  such  ferryboats,  barges,  dredges,  canal 
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Act  of  Jidy  16,  1914.  COMMERCE  AND  LABOR.      Act  of  July  16,  1914. 

boats^  vessels  working  on  wrecks,  and  steam  vessels,  which  rules  shall  be  kept 
posted  np  in  conspicnons  places  in  such  vessels,  barges,  dredges,  and  boats.'' 
[38  Stat.  L.  S81.'] 

For  see.  2  of  the  Aet  of  June  7, 1897,  as  originally  enacted  see  2  Fed.  Stat.  Annot.  181. 


COMBINATIONS. 

See  TRADE  UNIONS  AND  COMBINATIONS  AND  TRUSTS. 


COMMERCE  AND  LABOR. 

Act  of  July  16,  1914,  Ch.  141,  31. 

Sec.  1.  Apprentices  in  Bureau  of  Standards,  31. 


OKOaS-KEFBBEHOES. 

Taking  or  catching  sponges,  see  SPONGES. 
See  also  LIGHTS  AND  BUOYS. 


[Sec.  1.]  [^Apprentices  in  Bureau  of  Staiidards.']  ♦  *  ♦  Apprentices 
in  the  Bureau  of  Standards  may  be  promoted  after  satisfactory  apprentice- 
ship, with  the  approval  of  the  Civil  Service  Commission,  to  positions  corre- 
sponding to  the  journeyman  grades  for  which  their  duties  logically  prepare 
them  without  regard  to  apportionment:  Provided,  That  they  tiius  acquire  no 
rights  to  transfer  to  other  lines  of  work.     [38  Stat.  L.  502. '\ 

This  is  from  the  Legislative,  Executive  and  Judicial  Appropriation  Act  of  July  16, 
1914,  ch.  141. 


CONFEDERATE  GRAVES. 


See  CEMETERIES. 
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CONGRESS. 


Act  of  July  16,  1914,  Ch.  141,  32. 

Sec.  1,  Salaries  of  Members — Commencement,   32. 

Clerk  of  House — Supplies  for  Barber  Shop,  32. 

[Sec.  1.]  ISalaries  of  raemhers — commencemerd.']  *  ♦  *  The  salaries 
of  Representatives  in  Congress,  Del^ates  from  Territories,  and  Besident 
Commissioners,  elected  for  unexpired  terms,  shall  commence  on  the  date  of 
their  election  and  not  before.    \_S8  Stat.  L.  J^8.^ 

This  and  the  following  paragraph  are  from  the  Legislative,  Executive  and  Judicial 
Appropriation  Act  of  July  16, 1914,  ch.  141. 

\ Clerk  of  Hovse — supplies  for  barber  shop.'\  *  ♦  ♦  That  hereafter  it 
shall  be  unlawful  for  the  Clerk  of  the  House  to  pay  out  of  any  moneys  of  the 
House  of  Representatives  any  bills  for  laundry,  furniture,  supplies,  or 
utensils  used  in  the  barber  shops  of  the  House  Office  Building  or  the  House 
side  of  the  Capitol.     [38  Stat.  L.  ^62.] 


CONSULS. 


See  DIPLOMATIC  AND  CONSULAR  OFFICERS. 


CO-OPERATIVE  AGRICULTURE  EXTENSION 

WORK. 


See  EDUCATION. 
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COPYRIGHT. 

Act  of  March  28, 1914,  Ch.  47,  33. 

Sec.  1.  Deposit  of  Copies,  33. 

2.  Repeal  of  Conflicting  Provisions,  33. 


An  Act  To  amend  section  twelve  of  the  Act  entitled  ''An  Act  to  amend  and  consolidate  the 
Acts  respecting  copyright/'  approved  March  fourth,  nineteen  hundred  and  nine. 

Idct  of  March  28,  1914,  Ch.  47.] 

[Sec.  1.]  [Deposit  of  copies.']  That  section  twelve  of  the  Act  entitled 
"An  Act  to  amend  and  consolidate  the  Acts  respecting  copyright/'  approved 
March  fourth,  nineteen  hundred  and  nine,  be,  and  the  same  is  hereby, 
amended  so  as  to  read  as  follows : 

"Sec.  12.  That  after  copyright  has  been  secured  by  publication  of  the 
work  with  the  notice  of  copyright  as  provided  in  section  nine  of  this  Act, 
there  shall  be  promptly  deposited  in  the  copyright  oflSce  or  in  the  mail 
addressed  to  the  register  of  copyrights,  Washington,  District  of  Columbia, 
two  complete  copies  of  the  best  edition  thereof  then  published,  or  if  the  work 
is  by  an  author  who  is  a  citizen  or  subject  of  a  foreign  state  or  nation  and  has 
been  published  in  a  foreign  country,  one  complete  copy  of  the  best  edition  then 
published  in  such  foreign  country,  which  copies  or  copy,  if  the  work  be  a 
book  or  periodical,  shall  have  been  produced  in  accordance  with  the  manu- 
facturing provisions  specified  in  section  fifteen  of  this  Act;  or  if  such  work 
be  a  contribution  to  a  periodical,  for  which  contribution  special  registration 
is  requested,  one  copy  of  the  issue  or  issues  containing  such  contribution ;  or 
if  the  work  is  not  reproduced  in  copies  for  sale  there  shall  be  deposited  the 
copy,  print,  photograph,  or  other'identifying  reproduction  provided  by  section 
eleven  of  this  Act,  such  copies  or  copy,  print,  photograph,  or  other  reproduc- 
tion to  be  accompanied  in  each  case  by  a  claim  of  copyright  No  action  or 
proceeding  shall  be  maintained  for  infringement  of  copyright  in  any  work 
until  the  provisions  of  this  Act  with  respect  to  the  deposit  of  copies  and  regis- 
tration of  such  work  shall  have  been  complied  with.''    [38  Stat  L.  Sll."] 

¥oT  sec.  12  of  the  Copyright  Act  of  March  4,  1909,  as  originaUy  enacted,  see  1909 
Siipp.  Fed.  Stat.  Annot.  84. 

Sec.  2.  [Repeal  of  conflicting  provisions.']  That  all  Acts  or  parts  of  Acts 
in  conflict  with  the  provisions  of  this  Act  are  hereby  repealed  [55  Stat.  L. 
811.] 

F.  S.  A.  Supp.— ^.  83 


CORPORATIONS. 

Bureau  of,  abolished,  see  INTERSTATE  COMMERCE. 
Income  tax  on,  sec  INTERNAL  REVENUE. 

Unlazvful  monopolies,  combinations  and  trusts,  see  TRADE  UNIONS  AND 
COMBINATIONS  AND  TRUSTS. 


COTTON  FUTURES  ACT. 

See  INTERNAL  REVENUE, 


COURT  OF  CLAIMS. 

See  CLAIMS. 


COURTS-MARTIAL. 

See  NAVY. 


CUMMINS  ACT. 

See  INTERSTATE  COMMERCE. 


CURRENCY  ASSOCIATION. 

See  NATIONAL  BANKS. 
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CUSTOMS  DUTIES. 

Act  of  July  1,  1914,  Ch.  134,  35. 

Port  of  Providence  —  Immediate  Transportation  Privileges  Ex- 
tended to,  35. 

Act  of  August  1,  1914,  Ch.  223,   35. 

Seel,  Collection  Districts  —  Ports  of  Entry  —  Rearrangement,  35. 

Act  of  September  24,  1914,  Ch.  309,    36. 

Florida  Customs  District  —  Headquarters,  36. 
Act  of  December  28,  1914,  Ch.  3,  36. 

Omaha  Customs  District  —  Compensation  of  Collector,  36. 
Act  of  February  23,  1915,  Cb.  44,  36. 

Port   of  Pembina,   North   Dakota  —  Immediate    Transportation 
Privileges  Extended  to,  36. 

Act  of  February  24,  1915,  Ch.  55,  37. 

Port  of  Nyando,  New  York  —  Immediate  Transportation  Priv- 
ileges Extended  to,  37. 

Act  of  March  4,  1915,  Ch.  157,  37. 

Port  of  Bay  City,  Michigan  —  Immediate  Transportation  Priv- 
ileges Extended  to,  37. 

Act  of  March  4,  1915,  Ch.  187,  37. 

Port  of  Van  Bur  en,  Maine  —  Immediate  Transportation  Priv- 
ileges Extended  to,  37. 


Court  of  customs  appeal,  see  JUDICIARY. 


An  Act  Extending  to  the  port  of  Providence,  Rhode  Island,  the  pilTilegea  of  section  one 
of  the  Act  approved  Jnne  tenth,  eighteen  hundred  and  eighty,  governing  the  imme- 
diate transpoitation  of  dutiable  merchandise  without  appraisement. 

[^cf  of  July  1,  1914,  Ch,  134. J 

[Port  of  Providence  —  immediate  transportation  privileges  extended  to.] 
That  the  privileges  of  section  one  of  the  Act  approved  June  tenth,  eighteen 
hundred  and  eighty,  governing  the  immediate  transportation  of  dutiable  mer- 
chandise without  appraisement,  be,  and  the  same  are  hereby,  extended  to  the 
port  of  Providence,  in  the  State  of  Khode  Island.    IS8  Stat.  L.  J^SS.'] 

For  sec.  1  of  the  Act  of  June  10,  1880,  see  2  Fed.  Stat.  Annot.  712. 


[Sec.  1.]   [Collection     districts  —  ports     of     entry  —  rearrangemenf] 
*    *     The  President  is  authorized  from  time  to  time,  as  the  exigencies 
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Act  of  Aug.  1,  1914.  CUSTOMS  DUTIES.  Act  of  Feb.  «8,  1915. 

of  the  service  may  require,  to  rearrange,  by  consolidation  or  otherwise,  the 
several  customs-collection  districts  and  to  discontinue  ports  of  entry  by  abol- 
ishing the  same  or  establishing  others  in  their  stead:  Provided,  That  the 
whole  number  of  customs-collection  districts,  ports  of  entry,  or  either  of  them, 
shall  at  no  time  be  made  to  exceed  those  now  established  and  authorized 
except  as  the  same  may  hereafter  be  provided  by  law :  Provided  further.  That, 
hereafter,  the  collector  of  customs  of  each  customs-collection  district  shall  be 
officially  designated  by  the  number  of  the  district  for  which  he  is  appointed 
and  not  by  the  name  of  the  port  where  the  headquarters  are  situated  and  the 
President  is  authorized  from  time  to  time  to  change  the  location  of  the  head- 
quarters in  any  customs-collection  district  as  the  needs  of  the  service  may 
require :  And  provided  further.  That  the  President  shall,  at  the  beginning  of 
each  regular  session,  submit  to  Congress  a  statement  of  all  acts,  if  any,  done 
hereunder  and  the  reasons  therefor.     [38  Stat.  L.  6^3.'] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  Aug.  1,  1914,  eh.  223. 


An  Act  To  relocate  the  headquarters  of  the  customs  district  of  Florida. 

I  Act  of  Sept.  24,  1914,  Ch.  aOQ,"! 

^Florida  customs  district  —  headquarters.']  That  hereafter  the  head- 
quarters of  the  customs  district  of  Florida  shall  be  at  Tampa,  in  said  State. 
[38  Stat.  L.  716.] 


An  Act  To  increase  and  fix  the  compensation  of  the  collector  of  customs  for  the  customs 

collection  district  of  Qmaha. 

I  Act  of  Dee.  28,  1014,  Ch.  3.  J 

{Omaha  customs  district  —  compensation  of  collector.]  That  the  compen- 
sation of  the  collector  of  customs  for  the  customs  collection  district  of  Omaha 
shall  be  increased  from  $2,500  per  annum,  as  provided  in  the  plan  of  reorgan- 
ization of  the  customs  service  promulgated  by  the  President  on  March  third, 
nineteen  hundred  and  thirteen,  to  $3,500  per  annum,  and  that  compensation 
at  the  said  rate  of  $3,500  per  annum  shall  be  paid  to  the  said  collector  of 
customs  from  and  after  June  thirtieth,  nineteen  hundred  and  thirteen.  [38 
Stat.  L.  790.] 


An  Act  To  make  Pembina,  North  Dakota,  a  port  through  which  merchandise  may  be 

imported  for  transportation  without  appraisement. 

I  Act  of  Feb.  23,  1016,  Ch.  44.] 

[Port  of  Pembina,  North  Dakota  —  immediate  transportation  privi- 
leges extended  to.]  That  the  privileges  of  the  first  section  of  the  Act 
approved  June  tenth,  eighteen  hundred  and  eighty,  governing  the  immediate 
transportation  of  dutiable  merchandise  without  appraisement  be,  and  the 
same  are  hereby,  extended  to  the  port  of  Pembina,  North  Dakota.  [38  Stat. 
L.  811.] 

For  sec.  1  of  the  Act  of  June  10,  1880,  see  2  Fed.  Stat.  Annot.  715. 
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Act  of  Feb.  M,  1915.  CUSTOMS  DUTIES.  ^^  ©^  March  4,  191*. 

An  Act  To  nuke  Nyando,  New  York,  a  port  through  which  merchandise  may  be  imported 

lor  traiAoportation  without  appraisement. 

lAct  of  Feb.  24,  191S,  Ch.  55.] 

[Port  of  Nyando,  New  York  —  immediate  transportation  privileges  ex- 
tended to,'\  That  the  privileges  of  the  first  section  of  the  Act  approved  June 
tenth,  eighteen  hundred  and  eighty,  governing  the  immediate  transportation  of 
dutiable  merchandise  without  appraisement,  be,  and  the  same  are  hereby, 
extended  to  the  port  of  Nyando,  New  York.    [_S8  Stat.  L.  812.} 

For  sec.  1  of  the  Act  of  June  10,  1880,  see  2  Fed.  Stat.  Annot.  712. 


An  Act  To  extend  the  privileges  of  the  seventh  section  of  immediate-transportation  Act 

to  Bay  City^  Michigan. 

lAct  of  March  4,  191S,  Ch.  157.] 

[Port  of  Bay  City,  Michigan  —  immediate  transportation  privileges  ex- 
tended to.]  That  the  privileges  of  the  seventh  section  of  the  Act  approved 
June  tenth,  eighteen  hundred  and  eighty,  governing  the  immediate  transport- 
ing of  dutiable  merchandise  without  appraisement,  be,  and  they  are  hereby, 
extended  to  Bay  City,  Michigan.     [38  Stat.  L.  1186.'] 

For  sec.  7  of  the  Act  of  June  10,  1880,  see  2  Fed.  Stat.  Annot.  715. 


An  Act  To  make  Van  Buren,  Maine,  a  port  through  which  merchandise  may  be  imported 

for  transportation  without  appraisement. 

lAct  of  March  4,  1916,  Ch.  187.'} 

[Port  of  Van  Buren,  Maine  —  immediate  transportation  privileges 
extended  to.]  That  the  privileges  of  the  first  and  seventh  sections  of  the  Act 
approved  June  tenth,  eighteen  hundred  and  eighty,  governing  the  immediate 
transportation  of  dutiable  merchandise  without  appraisement,  be,  and  the 
same  are  hereby,  extended  to  the  port  of  Van  Buren,  in  the  district  of  Port- 
land, State  of  Maine.    [38  Stat.  L.  1219.] 

For  the  Act  of  June  10, 1880,  see  2  Fed.  Stat.  Annot.  712. 


DESERT  LANDS. 

See  PUBLIC  LANDS. 
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DIPLOMATIC  AND  CONSULAR  OFFICERS. 

Act  of  May  16,  1914,  Ch.  91,  38. 

Argentina  —  Ambassador  to,  38. 
Act  of  May  16,  1914,  Ch.  92,  38. 

Chile  —  Ambassador  to,  38. 
Act  of  February  5,  1915,  Ch.  23,  39. 

Sec.  1.  Regulation  of  Appointments  —  Secretaries  and  Consuls  —  Assign^ 
ment  for  Duty  in  Department  of  State  —  Promotions,  39. 

2.  Salaries,  39. 

3.  Compensation  of  Secretary  of  Legation  and  Vice-Consul  —  Tern-- 

porary  Occupation  of  Higher  Office,  40. 

4.  Expenses  —  Secretary  or  Consul  Detailed  for  Special  Duty,  40. 

5.  Recommendations  for  Promotions,  40. 

6.  Definitions  of  Official  Designations  Employed  Throughout  Title 

—  Offices  Abolished,  40. 

7.  Diplomatic  Officers  Prohibited  from  Transacting  Private  Business, 

41. 

8.  Taking  Effect  of  Act  —  Repeal  of  Inconsistent  Acts,  41. 
Act  of  March  4, 1915,  Ch.  145,  41. 

Sec.  1.  Judicial  Authority  of  Vice-Consul  at  Shanghai,  China,  41. 


CROSS-REFERENCES. 


Disabled  seamen,  sec  SEAMEN, 

Insubordination  of  seamen,  see  SEAMEN, 

Practice  of  pharmacy  in  China,  see  FOOD  AND  DRUGS. 


An  Act  To  authorize  the  appointment  of  an  ambassador  to  Argentina. 

lAct  of  May  16,  1914,  Ch.  01.'\ 

[^ Argentina  —  ambassador  to.']  That  the  President  is  hereby  authorized  to 
appoint,  as  the  representative  of  the  United  States,  an  ambassador  to  Argen- 
tina, who  shall  receive  as  his  compensation  the  sum  of  $17,500  per  annum. 
IS8  Stat.  L.  S75.] 


An  Act  Authorising  the  appointment  of  an  ambassador  to  the  Republic  of  Chile. 

lAct  of  May  16,  1914,  Ch.  92.2 

» 

[Chile  —  ambassador  to."]  That  the  President  is  hereby  authorized  to 
appoint,  as  the  representative  of  the  United  States,  an  ambassador  to  the 
Bepublic  of  Chile,  who  shall  receive  as  his  compensation  the  sum  of  $17,500 
per  annum.     [S8  Stat.  L.  SIS.] 
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Act  of  Pell.  5,  lew.     DIPLOMATIC,  ETC.  OFFICERS.      Act  of  Feb.  5,  1915. 

An  Act  For  the  improyement  of  the  foreign  service. 
I  Act  of  Feb.  6,  1915,  Ch.  23.'\ 

[Sec  1.]  [Regulation  of  appointments  —  secretaries  and  consuls  — 
assignment  for  dviy  in  Department  of  State  —  promotions."]  That  hereafter 
all  appointments  of  secretaries  in  the  Diplomatic  Service  and  of  consuls 
general  and  consuls  shall  be  by  commission  to  the  oflSces  of  secretary  of 
embassy  or  legation^  consul  general,  or  consul,  and  not  by  commission  to  any 
particular  post,  and  that  such  officers  shall  be  assigned  to  posts  and  trans- 
ferred from  one  post  to  another  by  order  of  the  President  as  the  interests  of 
the  service  may  require:  Provided,  That  any  such  officer  may  be  assigned 
for  duty  in  the  Department  of  State  without  loss  of  grade,  class,  or  salary, 
such  assignment  to  be  for  a  period  of  not  more  than  three  years,  unless  the 
public  interests  demand  further  service,  when  such  assignment  may  be 
extended  for  a  period  not  to  exceed  one  year,  and  no  longer :  Provided  further. 
That  no  secretary,  consul  general,  or  consul  shall  be  promoted  to  a  higher 
class  except  upon  the  nomination  of  the  President,  with  the  advice  and 
consent  of  the  Senate.     [S8  Stat.  L.  805.'] 

Sec.  2.  [SalaHes.']  That  secretaries  in  the  Diplomatic  Service  and  con- 
suls general  and  consuls  shall  hereafter  be  graded  and  classified  as  follows, 
with  the  salaries  of  each  class  herein  affixed  tiiereto. 

SECBETASISeU 

Secretary  of  class  one,  $3,000. 
Secretary  of  class  two,  $2,625. 
Secretary  of  class  three,  $2,000. 
Secretary  of  class  four,  $1,500. 
Secretary  of  class  five,  $1,200. 

CONSULS  OEinSBAU 

Consul  general  of  class  one,  $12,000. 

Consul  general  of  class  two,  $8,000. 

Consul  general  of  class  three,  $6,000. 

Consul  general  of  class  four,  $5,500. 

Consul  general  of  class  five,  $4,500. 

CONSULS. 

Consul  of  class  one,  $8,000. 

Consul  of  class  two,  $6,000. 

Consul  of  class  three,  $5,000. 

Consul  of  class  four,  $4,500. 

Consul  of  class  five,  $4,000. 

Consul  of  class  six,  $3,500. 

Consul  of  class  seven,  $3,000. 

Consul  of  dass  eight,  $2,500. 

Consul  of  dass  nine,  $2,000.    [55  Stat.  L.  80SJ] 
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Act  of  Feb.  «,  1915.      DIPLOMATIC,  ETC.  OFFICERS.      Act  of  Feb.  5,  1915. 

Sec.  3.  \_Compensation  of  secretary  of  legation  and  vice-consid  —  tempo- 
rary occupation  of  higher  office.']  That  section  sixteen  hundred  and  eighty- 
five  of  the  Revised  Statutes  is  hereby  amended  to  read  as  follows : 

"Sec.  1 685.  That  for  such  time  as  any  secretary  of  embassy  or  legation 
shall  be  lawfully  authorized  to  act  as  charge  d'affaires  ad  interim  at  the  post 
to  which  he  shall  have  been  appointed  or  assigned^  he  shall  be  entitled  to 
receive,  in  addition  to  his  salary  as  secretary  of  embassy  or  legation,  compen- 
sation equal  to  the  difference  between  such  salary  and  fifty  per  centum  of  the 
salary  provided  by  law  for  the  ambassador  or  minister  at  such  post ;  and  for 
such  time  as  any  vice  consul  shall  be  lawfully  authorized  to  assume  charge 
of  a  consulate  general  or  consulate  during  the  absence  of  the  principal  officer 
at  the  post  to  which  he  shall  have  been  appointed  or  assigned,  he  shall  be  en- 
titled to  receive,  in  addition  to  his  regular  salary  or  compensation  as  a  subor- 
dinate consular  officer  or  employee,  compensation  equal  to  the  difference  be- 
tween such  salary  or  compensation  and  fifty  per  centum  of  the  salary  provided 
by  law  for  the  principal  consular  officer  at  such  post."    [38  Stat.  L.  806.] 

For  R.  S.  sec.  1685,  as  it  read  prior  to  this  amendment,  see  2  Fed.  Stat.  Annot.  784. 

Sec.  4.  [Expenses  —  secretary  or  consul  detailed  for  special  du^y.] 
That  a  secretary,  consul  general,  or  consul  of  whatever  class  detailed  for 
special  duty  outside  of  the  city  of  Washington  shall  be  paid  his  actual  and 
necessary  expenses  for  subsistence  during  such  special  detail  not  exceeding 
$5  per  day :  Provided j  That  such  special  duty  shall  not  continue  for  more  than 
sixty  days  unless  in  the  case  of  international  gatherings,  congresses,  or  con- 
ferences, when  such  subsistence  expenses  shall  run  only  during  the  life  of 
the  international  gathering,  congress,  or  conference,  as  the  case  may  be.  [38 
Stat.  L.  806.] 

Sec.  5.  [Recommendaiions  for  promotions.]  That  the  Secretary  of  State 
is  directed  to  report  from  time  to  time  to  the  President,  along  with  his 
recommendations  for  promotion  or  for  transfer  between  the  department  and 
the  foreign  service,  the  names  of  those  secretaries  in  the  Diplomatic  Service 
and  the  names  of  those  consular  officers  or  departmental  officers  or  employees 
who  by  reason  of  efficient  service,  an  accurate  record  of  which  shall  be  kept  in 
the  Department  of  State,  have  demonstrated  special  efficiency,  and  also  the 
names  of  persons  found  upon  examination  to  have  fitness  for  appointment  to 
the  lower  grades  of  the  service.     [38  Stat.  L.  806.] 

Sec.  6.  [Definitions  of  official  designations  employed  throughout  title  — 
offices  abolished.]  That  section  sixteen  hundred  and  seventy-four  of  the 
Revised  Statutes  is  hereby  amended  to  read  as  follows : 

"Sec.  1674.  That  the  official  designations  employed  throughout  this 
title  shall  be  deemed  to  have  the  following  meanings,  respectively : 

"First.  'Consul  general'  and  'consul'  shall  be  deemed  to  denote  full,  prin- 
cipal, and  permanent  consular  officers  as  distinguished  from  subordinates  and 
substitutes. 

"Second.  'Consular  agent'  shall  be  deemed  to  denote  consular  officers  sub- 
ordinate to  such  principals  exercising  the  powers  vested  in  them  and  perform- 
ing the  duties  prescribed  for  them  by  regulation  of  the  President  at  posts  or 
places  different  from  those  at  which  such  principals  are  located,  respectively. 

"Third.    'Vice  consuls'  shall  be  deemed  to  denote  consular  officers  subordi- 
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Act  of  Fell.  0,  1915.      DIPLOMATIC,  ETC.  OFFICERS.  Act  of  March  4,  1915. 

nate  to  such  principals  exercising  and  performing  the  duties  within  the  limits 
of  their  consulates  at  the  same  or  at  different  points  and  places  from  those  at 
which  the  principals  are  located,  except  that  when  vice  consuls  take  charge  of 
consulates  general  or  consulates  when  the  principal  officers  shall  he  tem- 
porarily absent  or  relieved  from  duty  they  shall  be  deemed  to  denote  consular 
officers  who  shaU  be  substituted,  temporarily,  to  fill  the  places  of  said  consuls 
general  or  consuls. 

"Fourth.  'Consular  officer'  shall  be  deemed  to  include  consuls  general, 
consuls,  vice  consuls,  interpreters  in  consular  offices,  student  interpreters,  and 
consular  agents,  and  none  others. 

"Fifth.  'Diplomatic  officer'  shall  be  deemed  to  include  ambassadors, 
envoys  extraordinary,  ministers  plenipotentiary,  ministers  resident,  commis- 
sioners, charges  d'affaires,  agents,  secretaries  of  embassy  and  legation,  and 
secretaries  in  the  Diplomatic  Service,  and  none  others." 

The  offices  of  vice  consul  general,  deputy  consul  general,  and  deputy  consul 
are  abolished.    [38  Stat.  L,  806.'] 

For  R.  S.  sec.  1674,  as  it  read  prior  to  this  amendment,  see  2  Fed.  Stat.  Annot.  780. 

Sec.  7.  [Diplomatic  officers  prohibited  from  transacting  private  hitsi- 
ness.]  That  no  ambassador,  minister,  minister  resident,  diplomatic  agent,  or 
secretary  in  the  Diplomatic  Service"  of  any  grade  or  class  shall,  while  he  holds 
his  office,  be  interested  in  or  transact  any  business  as  a  merchant,  factor, 
broker,  or  other  trader,  or  as  an  agent  for  any  such  person  to,  from,  or  within 
the  country  or  couAtries  to  which  he  or  the  chief  of  his  mission,  as  the  case 
may  be,  is  accredited,  either  in  his  own  name  or  in  the  name  or  through  the 
agency  of  any  other  person,  nor  shall  he,  in  such  country  or  countries,  prac- 
tice as  a  lawyer  for  compensation  or  be  interested  in  the  fees  or  compensation 
of  any  lawyer  so  practicing.     [38  Stat.  L.  807.'] 

Sec.  8.  [Taking  effect  of  Act  —  repeal  of  inconsistent  Acts.]  That  this 
Act  shall  take  effect  on  the  day  of  its  approval  by  the  President,  when  all 
Acts  or  parts  of  Acts  inconsistent  with  this  Act  are  repealed.  [38  Stat.  L. 
807.] 


[Sec.  1.]  [Judicial  authority  of  vice-consul  at  Shanghai,  China.] 
•  *  *  The  judicial  authority  and  jurisdiction  in  civil  and  criminal  cases 
vested  in  and  reserved  to  the  consul  general  of  the  United  States  at  Shanghai, 
China,  by  the  Act  of  June  thirtieth,  nineteen  hundred  and  six,  entitled  "An 
Act  creating  a  United  States  Court  for  China,  and  prescribing  the  jurisdic- 
tion thereof,"  and  vested  by  the  diplomatic  and  consular  appropriation  Act 
approved  March  second,  nineteen  hundred  and  nine,  in  the  vice  consul  general 
of  the  United  States  to  be  designated  from  time  to  time  by  the  Secretary  of 
State,  shall  subsequent  to  the  approval  of  this  Act  be  vested  in  and  exercised 
by  a  vice  consul  of  the  United  States  at  Shanghai^  China.  [38  Stat.  L. 
1122.] 

This  is  from  the  Diplomatic  and  Consular  Appropriation  Act  of  March  4,  1915,  ch. 
145,  sec.  1. 

For  the  Act  of  June  30,  1906,  see  1009  Supp.  Fed.  Stat.  Annot.  294. 
For  the  Act  of  March  2,  1909,  see  1909  Supp.  Fed.  Stat.  Annot.  120. 
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DISTILLED  SPIRITS. 

See  INTERNAL  REVENUE. 


DISTRICT  COURT 

See  JUDICIARY. 


DRAINAGE  DISTRICTS. 

In  Oklahoma,  see  INDIANS. 


DRUGS. 

See  FOOD  AND  DRUGS. 


DUTIES. 

See  CUSTOMS  DUTIES. 
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EDUCATION. 

Act  of  Hay  8,  1914,  Ch.  79,  43. 

Sec.  1.  Co-operative  Agricultural  Extension  Work  Inaugurated,  43. 
2.  Course  of  Instruction,  44. 
J.  Appropriations  for  Payment  of  Expenses,  44. 

4.  Payment  of  Sums  Appropriated  —  Report  of  Receipts  and  Dis- 

bursements,  45. 

5.  Moneys  Received  for  Extension  Work  Lost  or  Misapplied  —  Re- 

port of  Work  Done,  etc.  45. 

6.  States  Entitled  to  Share  in  Appropriations,  45, 

7.  Reports  by  Secretary  of  Agriculture,  45. 

8.  Altering,  etc..  Provisions,  46. 

Act  of  July  17,  1914,  Ch,  149,  46. 

MUitary  Schools  and  Colleges  —  Purchasing  Supplies  from  War 
Department,  46.  ^ 


Alaska  lands  reserved  for  educational  uses,  see  ALASKA. 


An  Act  To  provide  for  cooperatiye  agricultiiral  eztension  work  between  the  agricnltvral 
colleges  in  the  eeyerid  States  receiving  the  benefits  of  an  Act  of  Congress  approved 
July  second,  eighteen  hvndred  and  sixty-two,  and  of  Acts  supplementary  thereto, 
and  the  United  States  Department  of  Agriculture. 

[Act  of  May  S,  1914:,  Ch.  7P.] 

[Sec.  1.]  ICo-operaiive  agricvltwral  extension,  work  inaugwrated.'] 
That  in  order  to  aid  in  diflFusing  among  the  people  of  the  United  States  useful 
and  practical  information  on  subjects  relating  to  agriculture  and  home  eco- 
nomicSy  and  to  encourage  the  application  of  the  same^  there  may  be  in- 
augurated in  connection  with  the  college  or  colleges  in  each  State  now  receiv- 
ing, or  which  may  hereafter  receive,  the  benefits  of  the  Act  of  Congress  ap- 
proved July  second,  eighteen  hundred  and  sixty-two,  entitled  "An  Act  donat- 
ing public  lands  to  the  several  States  and  Territories  which  may  provide 
colleges  for  the  benefit  of  agriculture  and  the  mechanic  arts"  (Twelfth  Stat- 
utes at  Large,  page  five  hundred  and  three),  and  of  the  Act  of  Congress  ap- 
proved August  thirtieth,  eighteen  hundred  and  ninety  (Twenty-sixth  Statutes 
at  Large,  page  four  hundred  and  seventeen  and  chapter  eight  hundred  and 
forty-one),  agricultural  extension  work  which  shall  be  carried  on  in  coopera- 
tion with  the  United  States  Department  of  Agriculture:  Provided,  That  in 
any  State  in  which  two  or  more  such  colleges  have  been  or  hereafter  may  be 
established  the  appropriations  hereinafter  made  to  such  State  shall  be  ad^ 
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ministered  by  such  college  or  colleges  as  the  l^slature  of  such  State  may 
direct :  Provided  further.  That,  pending  the  inauguration  and  development  of 
the  cooperative  extension  work  herein  authorized,  nothing  in  this  Act  shall 
be  construed  to  discontinue  either  the  farm  management  work  or  the  farmers' 
cooperative  demonstration  work  as  now  conducted  by  the  Bureau  of  Plant 
Industry  of  the  Department  of  Agriculture.     [55  StaL  L,  S72.'\ 

The  Act  of  July  2,  1862,  is  given  in  2  Fed.  Stat.  Annot.  850. 
The  Act  of  Aug.  30,  1890,  is  given  in  2  Fed.  Stat.  Annot.  854. 

Sec.  2.  [Course  of  iyistruction.']  That  cooperative  agricultural  extension 
work  shall  consist  of  the  giving  of  instruction  and  practical  demonstrations  in 
agriculture  and  home  economics  to  persons  not  attending  or  resident  in  said 
colleges  in  the  several  communities,  and  imparting  to  such  persons  informa- 
tion on  said  subjects  through  field  demonstrations,  publications,  and  other- 
wise ;  and  this  work  shall  be  carried  on  in  such  manner  as  may  be  mutually 
agreed  upon  by  the  Secretary  of  Agriculture  and  the  State  agricultural  col- 
lege or  colleges  receiving  the  benefits  of  this  Act.     [S8  Stat.  L.  575.] 

Sec.  3.  [Appropriations  for  payment  of  expenses,']  That  for  the  purpose 
of  paying  the  expenses  of  said  cooperative  agricultural  extension  work  and 
the  necessary  printing  and  distributing  of  information  in  connection  with 
the  same,  there  is  permanently  appropriated,  out  of  any  money  in  the  Treas- 
ury not  otherwise  appropriated,  the  sum  of  $480,000  for  each  year,  $16,000 
of  which  shall  be  paid  annually,  in  the  manner  hereinafter  provided,  to  each 
State  which  shall  by  action  of  its  legislature  assent  to  the  provisions  of  this 
Act:  Provided,  That  payment  of  such  installments  of  the  appropriation  here- 
inbefore made  as  shall  become  due  to  any  State  before  the  adjournment  of 
the  regular  session  of  the  legislature  meeting  next  after  the  passage  of  this 
Act  may,  in  the  absence  of  prior  legislative  assent,  be  made  upon  the  assent 
of  the  governor  thereof,  duly  certified  to  the  Secretary  of  the  Treasury :  Pro- 
vided further.  That  there  is  also  appropriated  an  additional  sum  of  $600,000 
for  the  fiscal  year  following  that  in  which  the  foregoing  appropriation  first 
becomes  available,  and  for  each  year  thereafter  for  seven  years  a  sum  exceed- 
ing by  $500,000  the  sum  appropriated  for  each  preceding  year,  and  for  each 
year  thereafter  there  is  permanently  appropriated  for  each  year  the  sum  of 
$4,100,000  in  addition  to  the  sum  of  $480,000  hereinbefore  provided:  Pro- 
vided further.  That  before  the  funds  herein  appropriated  shall  become  avail- 
able to  any  collie  for  any  fiscal  year  plans  for  the  work  to  be  carried  on  under 
this  Act  shall  be  submitted  by  the  proper  officials  of  each  college  and  approved 
by  the  Secretary  of  Agriculture.  Such  additional  sums  shall  be  used  only  for 
the  purposes  hereinbefore  stated,  and  shall  be  allotted  annually  to  each 
State  by  the  Secretary  of  Agriculture  and  paid  in  the  manner  hereinbefore 
provided,  in  the  proportion  which  the  rural  population  of  each  State  bears 
to  the  total  rural  population  of  all  the  States  as  determined  by  the  next  pre- 
ceding Federal  census :  Provided  further.  That  no  payment  out  of  the  addi- 
tional appropriations  herein  provided  shall  be  made  in  any  year  to  any  State 
until  an  equal  sum  has  been  appropriated  for  that  year  by  the  legislature  of 
such  State,  or  provided  by  State,  county,  college,  local  authority,  or  indi- 
vidual contributions  from  within  the  State,  for  the  maintenance  of  the  cooper- 
ative agricultural  extension  work  provided  for  in  this  Act  [38  Stat.  L. 
575.] 
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Sec.  4.  [Payment  of  sums  appropriated  —  report  of  receipts  and  dis- 
bursements.^ That  the  sums  hereby  appropriated  for  extension  work  shall 
be  paid  in  equal  semiannual  payments  on  the  first  day  of  January  and  July 
of  each  year  by  the  Secretary  of  the  Treasury  upon  the  warrant  of  the  Sec- 
retary of  Agriculture,  out  of  the  Treasury  of  the  United  States,  to  the  treas- 
urer or  other  ofiicer  of  the  State  duly  authorized  by  the  laws  of  the  State  to 
receive  the  same ;  and  such  officer  shall  be  required  to  report  to  the  Secretary 
of  Agriculture,  on  or  before  the  first  day  of  September  of  each  year,  a  detailed 
statement  of  the  amount  so  received  during  the  previous  fiscal  year,  and  of  its 
disbursement,  on  forms  prescribed  by  the  Secretary  of  Agriculture.  138 
Stat.  L.  57i.]  • 

Sec.  5.  \_Moneys  received  for  extension  work  lost  or  misapplied  —  report 
of  work  done,  etc,']  That  if  any  portion  of  the  moneys  received  by  the  desig- 
nated officer  of  any  State  for  the  support  and  maintenance  of  cooperative 
agricultural  extension  work,  as  provided  in  this  Act,  shall  by  any  action  or 
contingency  be  diminished  or  lost,  or  be  misapplied,  it  shall  be  replaced  by 
said  State  to  which  it  belongs,  and  until  so  replaced  no  subsequent  appropria- 
tion shall  be  apportioned  or  paid  to  said  State,  and  no  portion  of  said  moneys 
shall  be  applied,  directly  or  indirectly,  to  the  purchase,  erection,  preserva- 
tion, or  repair  of  any  building  or  buildings,  or  the  purchase  or  rental  of  land, 
or  in  college-course  teaching,  lectures  in  colleges,  promoting  agricultural 
trains,  or  any  other  purpose  not  specified  in  this  Act,  and  not  more  than  five 
per  centum  of  each  annual  appropriation  shall  be  applied  to  the  printing 
and  distribution  of  publications.  It  shall  be  the  duty  of  each  of  said  colleges 
annually,  on  or  before  the  first  day  of  January,  to  make  to  the  governor  of 
the  State  in  which  it  is  located  a  full  and  detailed  report  of  its  operations 
in  the  direction  of  extension  work  as  defined  in  this  Act,  including  a  detailed 
statement  of  receipts  and  expenditures  from  all  sources  for  this  purpose,  a 
copy  of  which  report  shall  be  sent  to  the  Secretary  of  Agriculture  and  to  the 
Secretary  of  the  Treasury  of  the  United  States.     [38  Stat.  L.  374.] 

Sec.  6.  [States  entitled  to  share  in  appropriations.]  That  on  or  before 
the  first  day  of  July  in  each  year  after  the  passage  of  this  Act  the  Secretary 
of  Agriculture  shall  ascertain  and  certify  to  the  Secretary  of  the  Treasury  as 
to  each  State  whether  it  is  entitled  to  receive  its  share  of  the  annual  appropri- 
ation for  cooperative  agricultural  extension  work  under  this  Act,  and  the 
amount  which  it  is  entitled  to  receive.  If  the  Secretary  of  Agriculture  shall 
withhold  a  certificate  from  any  State  of  its  appropriation,  the  facts  and 
reasons  therefor  shall  be  reported  to  the  President,  and  the  amount  involved 
shall  be  kept  separate  in  the  Treasury  until  the  expiration  of  the  Congress 
next  succeeding  a  session  of  the  legislature  of  any  State  from  which  a  cer- 
tificate has  been  withheld,  in  order  that  the  State  may,  if  it  should  so  desire, 
appeal  to  Congress  from  the  determination  of  the  Secretary  of  Agriculture. 
If  the  next  Congress  shall  not  direct  such  sum  to  be  paid,  it  shall  be  covered 
into  the  Treasury.     [38  Stat.  L.  374.] 

Sec.  7.  [Reports  by  Secretary  of  Agriculture.]  That  the  Secretary  of 
Agriculture  shall  make  an  annual  report  to  Congress  of  the  receipts,  expendi- 
tures, and  results  of  the  cooperative  agricultural  extension  work  in  all  of  the 
States  receiving  the  benefits  of  this  Act,  and  also  whether  the  appropriation 
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of  any  State  has  been  withheld ;  and  if  so^  the  reasons  therefore.     [38  Stat. 
L.  874.']  ' 

Seo.  8.  [Altering,  etc.,  provisions.]  That  Congress  may  at  any  time 
alter,  amend,  or  repeal  any  or  all  of  the  provisions  of  this  Act  [38  Stat.  L. 
374.] 


An  Act  To  pennit  sales  hy  the  supply  departments  of  tlie  Azmy  to  certain  military  schools 

and  coUeses. 

lAct  of  July  17,  19X4,  Ch.  jC4P.] 

[Military  schools  and  colleges  —  purchasing  supplies  from  War  Depart- 
ment] That,  under  such  regulations  as  the  Secretary  of  War  may  prescribe, 
educational  institutions  to  which  an  officer  of  the  Army  is  detailed  as  profes- 
sor of  military  science  and  tactics  may  purchase  from  the  War  Department 
for  cash,  for  the  use  of  their  military  students,  such  stores,  supplies,  materiel 
of  war,  and  military  publications  as  are  furnished  to  the  Army,  such  sales  to 
be  at  the  price  listed  to  the  Army  with  the  cost  of  transportation  added: 
Provided,  That  all  moneys  received  from  the  sale  of  stores,  supplies,  materiel 
of  war,  and  military  publications  to  educational  institutions  to  which  an  offi- 
cer of  the  Army  is  detailed  as  professor  of  military  science  and  tactics  shall 
respectively  revert  to  that  appropriation  out  of  which  they  were  originally 
expended  and  shall  be  applied  to  the  purposes  for  which  tiiey  are  appropri* 
ated  by  law.     [38  Stat.  L.  612.] 


ELECTIONS. 

Act  of  June  4,  1914,  CIl  103,  46. 

Seel.  United  States  Senator — Election  by  People,  46. 

2.  Procedure,  47. 

3.  Section  Two  Limited  in  Duration,  47. 


An  Act  Providing  a  temporary  method  of  conducting  the  nomination  and  election  of  United 

States  Senators. 

[Act  of  June  4,  1914,  Ch.  103.1 

[Sec  1.]    [United  States  Senator — election  by  people.]     That  at  the- 

regular  election  held  in  any  State  next  preceding  the  expiration  of  the  term 

for  which  any  Senator  was  elected  to  represent  such  State  in  Congress,  at 

which  election  a  Representative  to  Congress  is  regularly  by  law  to  be  chosen, 

a  United  States  Senator  from  said  State  shall  be  elected  by  the  people  thereof 

for  the  term  commencing  on  the  fourth  day  of  March  next  thereafter.     [38^ 

Stat.  L.  38 i.] 
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Sec.  2.  [Procedwre.']  That  in  iiny  State  wherein  a  United  States  Sen- 
ator is  hereafter  to  be  elected  either  at  a  general  election  or  at  any  special 
election  called  by  the  executive  authority  thereof  to  fill  a  vacancy,  until  or 
unless  otherwise  specially  provided  by  the  legislature  thereof,  the  nomination 
of  candidates  for  such  office  not  heretofore  made  shall  be  made,  the  election 
to  fill  the  same  conducted,  and  the  result  thereof  determined,  as  near  as  may 
be  in  accordance  with  the  laws  of  such  State  regulating  the  nomination  of 
candidates  for  and  election  of  Members  at  Large  of  the  National  House  of 
Representatives :  Provided,  That  in  case  no  provision  is  made  in  any  State 
for  the  nomination  or  election  of  Eepresentatives  at  Large,  the  procedure 
shall  be  in  accordance  with  the  laws  of  such  State  respecting  the  ordinary 
executive  and  administrative  officers  thereof  who  are  elected  by  the  vote  of 
the  people  of  the  entire  State :  And  provided  further.  That  in  any  case  the 
candidate  for  Senator  receiving  the  highest  number  of  votes  shall  be  deemed 
elected.    \_S8  Stat  L.  55^.] 

Sec.  3.  [_8ection  two  limited  in  duration.']  That  section  two  of  this  Act 
shall  expire  by  limitation  at  the  end  of  three  years  from  the  date  of  its 
approval     [55  Stat  L.  S8i.] 


EMPLOYEES. 

Sec  PUBLIC  OFFICERS  AND  EMPLOYEES. 


EPIDEMIC 

See  HEALTH  AND  QUARANTINE. 


EQUITABLE  DEFENSES. 


See  JUDICIARY. 
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ESTIMATES,  APPROPRIATIONS  AND 

REPORTS. 

Act  of  July  16,  1914,  Ch.  141,  48. 

Seel.  Expenses  in  Territories  —  Estimates,  48. 

5.  Automobiles  and  Carriages  for  Executive  Department,  etc.,  48. 

Act  of  August  1,  1914,  Ch.  223,  49. 

Sec.  10.  Annual  Book  of  Estimates,   49. 

12.  Lump  Sum  Appropriations  —  Compensation  of  Officers  and  Em^ 

ployees,  49. 

13.  Per  Diem  Allozvance  to  Persons  Traveling  on  Official  Business, 

49. 


CROSS-REFERENCE. 

See  also  AGRICULTURE. 


[Sec.  1.]  lExpenses  in  territories  —  estimate8.'\  .  ♦  ♦  ♦  Hereafter 
the  estimates  for  expenses  of  government  in  the  Territories  shall  be  submit- 
ted through  and  be  subject  to  revision  by  the  Department  of  the  Interior. 
138  Stat.  L.  Jf.'TQ.] 

This  and  the   section   following  are   from  the  Legislative,  Executive   and  Judicial 
Appropriation  Act  of  July  16,  1914,  ch.  141. 

Sec.  5.  lAvioinobiles  and  carriages  for  executive  department,  etc.']  No 
appropriation  made  in  this  or  any  other  Act  shall  be  available  for  the  pur- 
chase of  any  motor-propelled  or  horse-drawn  passenger-carrying  vehicle  for 
the  service  of  any  of  the  executive  departments  or  other  Government  estab- 
lishments, or  any  branch  of  the  Government  service,  unless  specific  author- 
ity is  given  therefor,  and  after  the  close  of  the  fiscal  year  nineteen  hundred 
and  fifteen  there  shall  not  be  expended  out  of  any  appropriation  made  by 
Congress  any  sum  for  purchase,  maintenance,  repair,  or  operation  of  motor- 
propelled  or  horse-drawn  passenger-carrying  vehicles  for  any  branch  of  the 
public  service  of  the  United  States  unless  the  same  is  specifically  authorized 
by  law,  and  in  the  estimates  for  the  fiscal  year  nineteen  hundred  and  sixteen 
and  subsequent  fiscal  years  there  shall  be  submitted  in  detail  estimates  for 
such  necessary  appropriations  as  are  intended  to  be  used  for  purchase,  main- 
tenance, repair,  or  operation  of  all  motor-propelled  or  horse-drawn  passenger- 
carrying  vehicles,  specifying  the  sums  required,  the  public  purposes  for 
which  said  vehicles  are  intended,  and  the  officials  or  employees  by  whom  the 
same  are  to  be  used.    138  Stat.  L,  508.'] 
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Act  of  Aug.  1,  1914.  ESTIMATES,  ETC.  Act  of  Ang.  1,  1914. 

Sec.  10.  lAnrmai  booh  of  estimates.']  That  section  six  of  the  sundry 
civil  appropriation  Act  approved  August  twenty-fourth,  nineteen  hundred 
and  twelve,  is  amended  to  read  as  follows: 

''Sec.  6.  That  there  shall  be  submitted  hereafter,  in  the  annual  Book  of 
Estimates  following  every  estimate  for  a  general  or  lump-sum  appropriation, 
except  public  buildings  or  other  public  works  constructed  under  contract,  a 
statement  showing  in  parallel  columns: 

"Firsts  the  number  of  persons,  if  any,  intended  to  be  employed  and  the 
rates  of  compensation  to  each,  and  the  amounts  contemplated  to  be  expended 
for  each  of  any  other  objects  or  classes  of  expenditures  specified  or  contem- 
plated in  the  estimate^  including  a  statement  of  estimated  unit  cost  of  any 
construction  work  proposed  to  be  done ;  and 

"Second,  the  number  of  persons,  if  any,  employed  and  the  rate  of  com- 
pensation paid  each,  and  the  amounts  expended  for  each  other  object  or  class 
of  expenditure,  and  the  actual  unit  cost  of  any  construction  work  done,  out 
of  the  appropriation  corresponding  to  the  estimate  so  submitted,  during  the 
completed  fiscal  year  next  preceding  the  period  for  which  the  estimate  is 
submitted. 

"Other  notes  shall  not  be  submitted  following  any  estimate  embraced  in 
the  annual  Book  of  Estimates  other  than  such  as  shall  suggest  changes  in 
form  or  order  of  arrangement  of  estimates  and  appropriations  and  reasons 
for  such  changes."     \_S8  Stat.  L.  680.'] 

The  above  sec.  10  and  sees.  12  and  13  Sec.  6  of  the  Act  of  Aug.  24,  1912,  as 

following  are  from  the  Sundry  Civil  Appro-      originally   enacted    is    given    in    the    1914 
priation  Act  of  Aug.  1,  1914,  eh.  223.  Supp.  Fed.  Stat.  Annot.  139. 

Sec.  12.  [Lump  sum  appropriations  —  compensation  of  officers  (md  emr 
ployees.]  That  it  shall  not  be  lawful  hereafter  to  pay  to  any  person,  em- 
ployed in  the  service  of  the  United  States  under  any  general  or  lump  sum 
appropriation,  any  sum  additional  to  the  regular  compensation  received  for 
or  attached  to  any  employment  held  prior  to  an  appointment  or  designation 
as  acting  for  or  instead  of  an  occupant  of  any  other  office  or  employment. 
This  provision  shall  not  be  construed  as  prohibiting  regular  and  permanent 
appointments  by  promotion  from  lower  to  higher  grades  of  employments. 
[S8  Stat.  L.  680.] 

See  note  under  sec.  10,  tupra. 

Sec.  13.  [Per  diem  allowance  to  persons  traveling  on  official  husiness.] 
That  the  beads  of  executive  departments  and  other  Government  establish- 
ments are  authorized  to  prescribe  per  diem  rates  of  allowance  not  exceeding 
$4  in  lieu  of  subsistence  to  persons  engaged  in  field  work  or  traveling  on 
official  business  outside  of  the  District  of  Columbia  and  away  from  their 
designated  posts  of  duty  when  not  otherwise  fixed  by  law.  For  the  fiscal 
year  nineteen  hundred  and  sixteen  and  annually  thereafter  estimates  of 
appropriations  from  which  per  diem  allowances  are  to  be  paid  shall  specifi- 
cally state  the  rates  of  such  allowances.     [88  Stat.  L.  680.] 

See  note  under  see.  10,  Mupra. 
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EXECUTIVE  DEPARTMENTS. 

Act  of  July  16,  1914,  Ch,  141,  SO. 

Seel.  Employees  —  Detail  to  Office  of  President,  50. 

Act  of  March  4, 1915,  Ch.  141, 50. 

Sec.  5.  Subscriptions  to  Periodicals  —  Payment  in  Advance,  50. 

Act  of  March  4, 1915,  Ch.  147,  50. 

See,  5.  Exchange  of  Labor-saving  Devices  —  Report  to  Congress,  50. 


CB088-BEFEBEMCE8. 

Automobiles  and  carriages,  see  ESTIMATES,  APPROPRIATIONS  AND 
REPORTS. 

Per  diem  allowances  to  persons  traveling,  see  ESTIMATES,  APPROPRIA- 
TIONS AND  REPORTS. 

See  also  CIVIL  SERVICE;  PUBLIC  PRINTING. 


[Sec.  1.]  [Employees  —  detail  to  office  of  President.']  ♦  ♦  *  That 
employees  of  the  executive  departments  and  other  establishments  of  the 
executive  branch  of  the  Government  may  be  detailed  from  time  to  time  to 
the  office  of  the  President  of  the  United  States  for  such  temporary  assistance 
as  may  be  necessary.    138  Stat.  L.  466.'] 

This  is  from  the  Legislative,  Executive  and  Judicial  Appropriation  Act  of  July  16^ 
1914,  ch.  141. 


Sec.  5.  [Svhscriptions  to  periodicals  —  payment  in  advance.]  That 
hereafter  subscriptions  to  periodicals,  which  have  been  certified  in  writing 
by  the  respective  heads  of  the  executive  departments  or  other  Government 
establishments  to  be  required  for  official  use,  may  be  paid  in  advance  from 
appropriations  available  therefor.     [88  Stat  L.  10 ^9.] 

This  is  from  the  Legislative,  Executive  and  Judicial  Appropriation  Act  of  March  4^ 
1915,  ch.  141. 


Sec.  6.  [Exchange  of  labor-saving  devices  —  report  to  Congress.]  That 
the  executive  departments  and  other  Government  establishments  and  all 
branches  of  the  public  service  may  hereafter  exchange  typewriters,  adding 
machines,  and  other  similar  labor  saving  devices  in  part  payment  for  new 
machines  used  for  the  same  purpose  as  those  proposed  to  be  exchanged. 
There  shall  be  submitted  to  Congress,  on  the  first  day  of  the  session  following 
the  close  of  each  fiscal  year,  a  report  showing,  as  to  each  exchange  hereunder, 
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Act  of  March  4,  1915.     EXECUTIVE  DEPARTMENTS.     Act  of  March  4,  1915. 

the  make  of  the  article,  the  period  of  its  use,  the  allowance  therefor,  and 
the  article,  make  thereof,  and  price,  including  exchange  value,  paid  or  to 
be  paid  for  each  article  procured  through  such  exchange.  *  *  *  [55 
Stat.  L.  1161.'] 

This  is  from  the  Deficiencies  Appropriation  Act  of  March  4,  1915,  ch.  147. 


EXPERIMENT  STATION. 

See  AGRICULTURE. 


EXPORTS. 

See  IMPORTS  AND  EXPORTS. 


EXTENSION  WORK. 

See  EDUCATION. 


FEDERAL  RESERVE  BANKS. 

See  NATIONAL  BANKS. 


FEDERAL  TRADE  COMMISSION. 

See  INTERSTATE  COMMERCE. 


FLAG. 

See  MOTHERS'  DAY. 
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FLAT  HEAD  IRRIGATION  PROJECT. 

Sec  WATERS. 


FOOD  AND  DRUGS. 

Act  of  March  3,  1915,  Ch.  74,  52. 

Sec.  L  Practice  of  Pharmacy  in  China  —  Regulation  —  Unlicensed  Ameri- 
can Pharmacists  Prohibited  from  Doing  Business,  52. 

2,  Licenses  to  Practice  —  Application  —  Qualification  of  Applicants, 

53. 

3,  Issuance  of  License,  54. 

4,  Revocation  of  License  —  Grounds,  54. 

5,  License  Displayed  in  Place  of  Business,  54. 

d.  Sale,  etc,  of  Certain  Poisons  —  Necessity  of  Written  Order  or 
Prescription  —  Preservation  of  Order,  54. 

7.  Sale,  etc,  of  Certain  Other  Poisons  —  Regulations  Governing  — 

Packages  Labeled  —  Record  Kept  of  Sales,  etc,  55. 

8.  Fraudulent  Representations,  56. 

9.  Preservation    of    Prescriptions  —  Copies    Supplied  —  Inspection 

Permitted  —  Container  of  Drugs  Labeled,  56. 

10.  Unlicensed  Pharmacists —  Use  of  Title  Prohibited,  57. 

11.  Penalties  for  Violation  of  Act  —  by  Whom  Enforced,57. 

12.  "Consul"  Defined,  57. 

13.  Effect  of  Act  as  Modifying  or  Revoking  Former  Act,  57. 


CB088-BEFEBEHCE8. 


Food  products  shipped  to  foreign  countries,  see  AGRICULTURE, 
Opium,  tax  on  and  traffic  in,  see  INTERNAL  REVENUE. 


An  Act  To  reguUte  the  practice  of  plunnacy  and  the  sale  of  poison  in  the  consular  dii« 

tricts  of  the  United  States  in  China. 

lAct  of  March  3,  1915,  Ch.  74.] 

[Sec.  1.]  [Practice  of  pharmacy  in  China  —  regulation  —  unlicensed 
American  pharmacists  prohibited  from  doing  husiness.^  That  on  and  after 
the  first  day  of  January,  nineteen  hundred  and  sixteen,  it  shall  be  unlawful 
in  the  consular  districts  of  the  United  States  in  China  for  any  person  whose 
permanent  allegiance  is  due  to  the  United  States  not  licensed  as  a  pharma- 
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Act  of  March  8,  1915.  FOOD  AND  DRUGS.  Act  of  March  S,  191«. 

cist  within  the  meaning  of  this  Act  to  conduct  or  manage  any  pharmacy, 
drug  or  chemical  store,  apothecary  shop,  or  other  place  of  business  for  the 
retailing,  compounding,  or  dispensing  of  any  drugs,  chemicals,  or  poisons, 
or  for  the  compounding  of  physicians^  prescriptions,  or  to  keep  exposed  for 
sale  at  retail,  any  drugs,  chemicals,  or  poisons,  except  as  hereinafter  pro- 
vided, or,  except  as  hereinafter  provided,  for  any  person  whose  permanent 
allegiance  is  due  to  the  United  States  not  licensed  as  a  pharmacist  within  the 
meaning  of  this  Act  to  compound,  dispense,  or  sell,  at  retail,  any  drug, 
chemical,  poison,  or  pharmaceutical  preparation  upon  the  prescription  of  a 
physician,  or  otherwise,  or  to  compound  physicians'  prescriptions,  except  as 
an  aid  to  and  under  the  proper  supervision  of  a  pharmacist  licensed  under 
this  Act  And  it  shall  be  unlawful  for  any  person,  firm,  or  corporation 
owing  permanent  allegiance  to  the  United  States  owning  partly  or  wholly 
or  managing  a  pharmacy,  drug  store,  or  other  place  of  business  to  cause  or 
permit  any  person  other  than  a  licensed  pharmacist  to  compound,  dispense, 
or  sell  at  retail  any  drug,  medicine,  or  poison,  except  as  an  aid  to  and  under 
the  proper  supervision  of  a  licensed  pharmacist :  Provided,  That  where  it  is 
necessary  for  a  person,  firm,  or  corporation  whose  permanent  allegiance  is 
due  to  the  United  States  and  owning  partly  or  wholly  or  managing  a  phar- 
macy, drug  store,  or  other  place  of  business  to  employ  Chinese  subjects  to  com- 
pound, dispense,  or  sell  at  retail  any  drug,  medicine,  or  poison,  siich  person, 
firm,  corporation,  owner,  part  owner,  or  manager  of  a  pharmacy,  drug  store, 
or  other  place  of  business  may  employ  such  Chinese  subjects  when  their 
character,  ability,  and  age  of  twenty-one  years  or  over  have  been  certified  to 
by  at  least  two  recognized  and  reputable  practitioners  of  medicine,  or  two 
pharmacists  licensed  under  this  Act  whose  permanent  allegiance  is  due  to  the 
United  States :  Provided  further.  That  nothing  in  this  section  shall  be  con- 
strued to  interfere  with  any  recognized  and  reputable  practitioner  of  medi- 
cine, dentistry,  or  veterinary  surgery  in  the  compounding  of  his  own 
prescriptions,  or  to  prevent  him  from  supplying  to  his  patients  such  medicines 
as  he  may  deem  proper,  except  as  hereinafter  provided ;  nor  with  the  exclu- 
sively wholesale  business  of  any  person,  firm,  or  corporation  whose  permanent 
allegiance  is  due  to  the  United  States  dealing  and  licensed  as  pharmacists, 
or  having  in  their  employ  at  least  one  person  who  is  so  licensed,  except  as 
hereinafter  provided;  nor  with  the  sale  by  persons,  firms,  or  corporations 
whose  permanent  allegiance  is  due  to  the  United  States  other  than  phar- 
macists of  poisonous  substances  sold  exclusively  for  use  in  the  arts,  or  aa 
insecticides,  when  such  substances  are  sold  in  unbroken  packages  bearing 
labels  having  plainly  printed  upon  them  the  name  of  the  contents,  the  word 
"poison,"  when  practicable  the  name  of  at  least  one  suitable  antidote,  and  the 
name  and  address  of  the  vender.    l38  Stat.  L.  817.'] 

Sec.  2.  [Licenses  to  practice  —  applicaiion  —  qualification  of  applir 
cants."]  That  every  person  whose  permanent  allegiance  is  due  to  the  United 
States  now  practicing  as  a  pharmacist  or  desiring  to  practice  as  a  pharmacist 
in  the  consular  districts  in  China  shall  file  with  the  consul  an  application, 
duly  verified  under  oath,  setting  forth  the  name  and  age  of  the  applicant, 
the  place  or  places  at  which  he  pursued  and  the  time  spent  in  the  study  of 
pharmacy,  the  experience  which  the  applicant  has  had  in  compounding  phy- 
sicians' prescriptions  under  the  direction  of  a  licensed  pharmacist,  and  the 
name  and  location  of  the  school  or  college  of  pharmacy,  if  any,  of  which  ho 
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ia  a  graduate^  and  shall  submit  evidence  sufficient  to  show  to  the  satisfaction 
of  said  consul  that  he  is  of  good  moral  character  and  not  addicted  to  the  use 
of  alcoholic  liquors  or  narcotic  drugs  so  as  to  render  him  unfit  to  practice 
pharmacy :  Provided,  That  applicants  shall  be  not  less  than  twenty-one  years 
of  age  and  shall  have  had  at  least  four  years'  experience  in  the  practice  of 
pharmacy  or  shall  have  served  three  years  under  the  instruction  of  a  regularly 
licensed  pharmacist,  and  any  applicant  who  has  been  graduated  from  a  school 
or  college  of  pharmacy  recognized  by  the  proper  board  of  his  State,  Terri- 
tory, District  of  Columbia,  or  other  possession  of  the  United  States  as  in 
good  standing  shall  be  entitled  to  practice  upon  presentation  of  his  diploma. 
lS8  Stat.  L.  818.^ 

Sec.  3.  [Issuance  of  license,']  That  if  the  applicant  for  license  as  a 
pharmacist  has  complied  with  the  requirements  of  the  preceding  section,  the 
consul  shall  issue  to  him  a  license  which  shall  entitle  him  to  practice  phar- 
macy in  the  consular  districts  of  the  United  States  in  China,  subject  to  the 
provisions  of  this  Act.     [38  Stat.  L.  819.] 

Sec.  4.  [^Revocation  of  license  —  grounds.]  That  the  license  of  any  per- 
son whose  permanent  allegiance  is  due  to  the  United  States  to  practice  phar« 
macy  in  the  consular  districts  of  the  United  States  in  China  may  be  revoked 
by  the  consul  if  such  person  be  found  to  have  obtained  such  license  by  fraud, 
or  be  addicted  to  the  use  of  any  narcotic  or  stimulant,  or  to  be  suffering  from 
physical  or  mental  disease,  in  such  manner  and  to  such  extent  as  to  render  it 
expedient  that  in  the  interests  of  the  public  his  license  be  canceled ;  or  to  be 
of  an  immoral  character ;  or  if  such  person  be  convicted  in  any  court  of  com- 
petent jurisdiction  of  any  offense  involving  moral  turpitude.  It  shall  be 
the  duty  of  the  consul  to  investigate  any  case  in  which  it  is  discovered  by 
him  or  made  to  appear  to  his  satisfaction  that  any  license  issued  under  the 
provisions  of  this  Act  is  revocable  and  shall,  after  full  hearing,  if  in  his  judg- 
ment the  facts  warrant  it,  revoke  such  license.     [38  Stat.  L.  819.] 

Sec.  5.  [License  displayed  in  place  of  business.]  That  every  license  to 
practice  pharmacy  shall  be  conspicuously  displayed  by  the  person  to  whom 
the  same  has  been  issued  in  the  pharmacy,  drug  store,  or  place  of  business,  if 
any,  of  which  the  said  person  is  the  owner  or  part  owner  or  manager.  [38 
Stat.  L.  819.] 

Sec.  6.  [Sale,  etc.,  of  certain  poisons  —  necessity  of  written  order  or 
prescription  —  preservation  of  order.]  That  it  shall  be  unlawful  for  any 
person,  firm,  or  corporation  whose  permanent  allegiance  is  due  to  the  United 
States,  either  personally  or  by  servant  or  agent  or  as  the  servant  or  agent  of 
any  other  person  or  of  any  firm  or  corporation,  to  sell,  furnish,  or  give  away 
any  cocaine,  salts  of  cocaine,  or  preparation  containing  cocaine  or  salts  of 
cocaine,  or  morphine  or  preparation  containing  morphine  or  salts  of  mor- 
phine, or  any  opium  or  preparation  containing  opium,  or  any  chloral  hydrate 
or  preparation  containing  chloral  hydrate,  except  upon  the  original  written 
order  or  prescription  of  a  recognized  and  reputable  practitioner  of  medicine, 
dentistry,  or  veterinary  medicine,  which  order  or  prescription  shall  be  dated 
and  shall  contain  the  name  of  the  person  for  whom  prescribed,  or,  if  ordered 
by  a  practitioner  of  veterinary  medicine,  shall  state  the  kind  of  animal  for 
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which  ordered  and  shall  be  signed  by  the  person  giving  the  order  or  prescrip- 
tion. Such  order  or  prescription  shall  be,  for  a  period  of  three  years,  retained 
on  file  by  tiie  person,  firm,  or  corporation  who  compounds  or  dispenses  the 
article  ordered  or  prescribed,  and  it  shall  not  be  compounded  or  dispensed 
after  the  first  time  except  upon  the  written  order  of  the  original  prescriber : 
Provided,  That  the  above  provisions  shall  not  apply  to  preparations  contain- 
ing not  more  than  two  grains  of  opium,  or  not  more  than  one-quarter  grain 
of  morphine,  or  not  more  than  one-quarter  grain  of  cocaine,  or  not  more  than 
two  grains  of  chloral  hydrate  in  the  fluid  ounce,  or,  if  a  solid  preparation,  in 
one  avoirdupois  ounce.  The  above  provisions  shall  not  apply  to  preparations 
sold  in  good  faith  for  diarrhea  and  cholera,  each  bottle  or  package  of  which 
is  accompanied  by  specific  directions  for  use  and  caution  against  habitual 
use,  nor  to  liniments  or  ointments  sold  in  good  faith  as  such  when  plainly 
labeled  "for  external  use  only,"  nor  to  powder  of  ipecac  and  opium,  common- 
ly known  as  Dover's  powder,  when  sold  in  quantities  not  exceeding  twenty 
grains:  Provided  further.  That  the  provisions  of  this  section  shall  not  be 
construed  to  permit  the  selling,  furnishing,  giving  away,  or  prescribing  for 
the  use  of  any  habitual  users  of  the  same  any  cocaine,  salts  of  cocaine,  or 
preparation  containing  cocaine  or  salts  of  cocaine,  or  morphine  or  salts  of 
morphine,  or  preparations  containing  morphine  or  salts  of  morphine,  or  any 
opium  or  preparation  containing  opium,  or  anj^ chloral  hydrate  or  preparation 
containing  chloral  hydrate.  But  this  proviso  shall  not  be  construed  to  prevent 
any  recognized  or  reputable  practitioner  of  medicine  whose  permanent  al- 
legiance is  due  to  the  United  States  from  furnishing  in  good  faith  for  the 
use  of  any  habitual  user  of  narcotic  drugs  who  is  under  his  professional  care 
such  substances  as  he  may  deem  necessary  for  their  treatment,  when  such 
prescriptions  are  not  given  or  substances  furnished  for  the  purpose  of  evad- 
ing the  provisions  of  this  section.  But  the  provisions  of  tiiis  section  shall 
not  apply  to  sales  at  wholesale  between  jobbers,  manufacturers,  and  retail 
druggists,  hospitals,  and  scientific  or  public  institutions.     IS8  Stat.  L.  519.] 

Sec.  7.  [^Sale,  etc.,  of  certain  other  poisons  —  regulations  governing  — 
packages  labeled  —  record  Tcept  of  sales,  etc."]  That  it  shall  be  unlawful  for 
any  person,  firm,  or  corporation  whose  permanent  allegiance  is  due  to  the 
United  States  to  sell  or  deliver  to  any  other  person  any  of  the  following- 
described  substances,  or  any  poisonous  compound,  combination,  or  prepara- 
tion thereof,  to  wit:  The  compounds  of  and  salts  of  antimony,  arsenic, 
barium,  chromium,  copper,  gold,  lead,  mercury,  silver,  and  zinc,  the  caustic 
hydrates  of  sodium  and  potassium,  solution  or  water  of  ammonia,  methyl 
alcohol,  paregoric,  the  concentrated  mineral  acids,  oxalic  and  hydrocyanic 
acids  and  their  salts,  yellow  phosphorus,  Paris  green,  carbolic  acid,  the  essen- 
tial oils  of  almonds,  pennyroyal,  tansy,  rue,  and  savin ;  croton  oil,  creosote, 
chloroform,  cantharides,  or  aconite,  belladonna,  bitter  almonds,  colchicum, 
cotton  root,  cocculus  indicus,  conium,  cannabis  indica,  digitalis,  ergot,  hy- 
oscyamus,  ignatia,  lobelia,  nux  vomica,  physostigma,  phytolacca,  strophan- 
thus,  stramonium,  veratrum  viride,  or  any  of  the  poisonous  alkaloids  or 
alkaloidal  salts  derived  from  the  forgoing,  or  any  other  poisonous  alkaloids 
or  their  salts,  or  any  other  virulent  poison,  except  in  the  manner  following, 
and,  moreover,  if  the  applicant  be  less  than  eighteen  years  of  age,  except 
upon  the  written  order  of  a  person  known  or  believed  to  be  an  adult. 

It  shall  first  be  learned,  bv  due  inquiry,  that  the  person  to  whom  delivery 
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is  about  to  be  made  is  aware  of  the  poisonous  character  of  die  substance  and 
that  it  is  desired  for  a  lawful  purpose,  and  the  box,  bottle,  or  other  package 
shall  be  plainly  labeled  with  the  name  of  the  substance,  the  word  ^'Poison,'' 
the  name  of  at  least  one  suitable  antidote,  when  practicable,  and  the  name 
and  address  of  the  person,  firm,  or  corporation  dispensing  the  substance.  And 
before  delivery  be  made  of  any  of  the  foregoing  substances,  excepting  solu- 
tion or  water  of  ammonia  and  sulphate  of  copper,  there  shall  be  recorded  in 
a  book  kept  for  that  purpose  the  name  of  the  article,  the  quantity  delivered, 
the  purpose  for  which  it  is  to  be  used,  the  date  of  delivery,  the  name  and 
address  of  the  person  for  whom  it  is  procured,  and  the  name  of  the  individual 
personally  dispensing  the  same;  and  said  book  shall  be  preserved  by  the  owner 
thereof  for  at  least  three  years  after  the  date  of  the  last  entry  therein.  The 
foregoing  provisions  shall  not  apply  to  articles  dispensed  upon  the  order  of 
persons  believed  by  the  dispenser  to  be  recognized  and  reputable  practitioners 
of  medicine,  dentistry,  or  veterinary  surgery:  Provided,  That  when  a  phy- 
sician writes  upon  his  prescription  a  request  that  it  be  marked  or  labeled 
^^Poison"  die  pharmacist  shall,  in  the  case  of  liquids,  place  the  same  in  a 
colored  glass,  roughened  bottle,  of  the  kind  commonly  known  in  trade  as  a 
'^poison  bottle,''  and,  in  the  case  of  dry  substances,  he  shall  place  a  poison 
label  upon  the  container.  The  record  of  sale  and  delivery  above  mentioned 
shall  not  be  required  of  manufacturers  and  wholesalers  who  shall  sell  any 
of  the  foregoing  substances  at  wholesale  to  licensed  pharmacists,  but  the  box, 
bottle,  or  other  package  containing  such  substance,  when  sold  at  wholesale, 
shall  be  properly  labeled  with  the  name  of  the  substance,  the  word  "Poison," 
and  the  name  and  address  of  the  manufacturer  or  wholesaler:  Provided  fur- 
ther. That  it  shall  not  be  necessary,  in  sales  either  at  wholesale  or  at  retail, 
to  place  a  poison  label  upon,  nor  to  record  the  delivery  of,  the  sulphide  of 
antimony,  or  the  oxide  or  carbonate  of  zinc,  or  of  colors  ground  in  oil  and  in- 
tended for  use  as  paints,  or  calomel ;  nor  in  the  case  of  preparations  containing 
any  of  the  substances  named  in  this  section,  when  a  single  box,  bottle,  or  other 
package,  or  when  the  bulk  of  one-half  fluid  ounce  or  the  weight  of  one-half 
avoirdupois  ounce  does  not  contain  more  than  an  adult  medicinal  dose  of 
such  substance ;  nor,  in  the  case  of  liniments  or  ointments  sold  in  good  faith 
as  such,  when  plainly  labeled  "For  external  use  only;"  nor,  in  the  case  of 
preparations  put  up  and  sold  in  the  form  of  pills,  tablets,  or  lozenges,  con- 
taining any  of  the  substances  enumerated  in  this'  section  and  intended  for 
internal  use,  when  the  dose  recommended  does  not  contain  more  than  one- 
fourth  of  an  adult  medicinal  dose  of  such  substance. 

For  the  purpose  of  this  and  of  every  other  section  of  this  Act  no  box,  bottle, 
or  other  package  shall  be  regarded  as  having  been  labeled  "Poison"  unless 
the  word  "Poison"  appears  conspicuously  thereon,  printed  in  plain,  uncon- 
densed  gothic  letters  in  red  ink.     [55  Stat.  L.  820.] 

Sec.  8.  [^Fraudulent  representations.']  That  no  person,  firm,  or  corpo- 
ration whose  permanent  allegiance  is  due  to  the  United  States  seeking  to 
procure  in  the  consular  districts  of  the  United  States  in  China  any  substance 
the  sale  of  which  is  regulated  by  the  provisions  of  this  Act  shall  make  any 
fraudulent  representations  so  as  to  evade  or  defeat  the  restrictions  herein 
imposed.     [38  Stat.  L.  821.] 

Sec.  9.  [Preservation  of  prescriptions  —  copies  supplied  —  inspection 
permitted  —  container  of  drugs  labeled.]    That  every  person,  firm,  or  corpo- 
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ration  whose  permanent  allegiance  is  due  to  the  United  States  owning,  partly 
owning,  or  managing  a  drug  store  or  pharmacy  shall  keep  in  his  place  of  busi- 
ness a  suitable  book  or  file,  in  which  shall  be  preserved  for  a  period  of  not 
less  than  three  years  the  original  of  every  prescription  compounded  or  dis- 
pensed at  such  store  or  pharmacy,  or  a  copy  of  such  prescription,  except  when 
the  preservation  of  the  original  is  required  by  section  six  of  this  Act.  Upon 
request  the  owner,  part  owner,  or  manager  of  such  store  shall  furnish  to  the 
prescribing  physician,  or  to  the  person  for  whom  such  prescription  was  com- 
pounded or  dispensed,  a  true  and  correct  copy  thereof.  Any  prescription 
required  by  section  six  of  this  Act,  and  any  prescription  for,  or  register  of 
sales  of,  subsi^nces  mentioned  in  section  six  of  this  Act  shall  at  all  times  be 
open  to  inspection  by  duly  authorized  consular  officers  in  the  consular  dis- 
tricts of  the  United  States  in  China.  No  person,  firm,  or  corporation  whose 
permanent  allegiance  is  due  to  the  United  States  shall,  in  a  consular  district, 
compound  or  dispense  any  drug  or  drugs  or  deliver  the  same  to  any  other 
person  without  marking  on  the  container  thereof  the  name  of  the  drug  or 
dru£;s  contained  therein  and  directions  for  using  the  same.  [5^  Sta/t,  L. 
82U'] 

Sec.  10.  [Unlicensed  pharmacists  —  use  of  title  prohibited.']  That  it 
shall  be  unlawful  for  any  person  whose  permanent  allegiance  is  due  to  the 
United  States,  not  legally  licensed  as  a  pharmacist,  to  take,  use,  or  exhibit 
the  title  of  pharmacist,  or  licensed  or  registered  pharmacist,  or  the  title  of 
druggist  or  apothecary,  or  any  other  title  or  description  of  like  import  \_S8 
Stat.  L.  821.) 

Sec.  11.  [Penalties  for  violation  of  Act  —  by  whom  enforced."]  That 
any  person,  firm,  or  corporation,  whose  permanent  allegiance  is  due  to  the 
United  States,  violating  any  of  the  provisions  of  this  Act  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall  be  punished  by 
a  fine  of  not  less  than  $50  and  not  more  than  $100  or  by  imprisonment  for 
not  less  than  one  month  and  not  more  than  sixty  days^  or  by  both  such  fine 
and  imprisonment,  in  the  discretion  of  the  court,  and  if  the  offense  be  con- 
tinuing in  its  character  each  week  or  part  of  a  week  during  which  it  continues 
shall  constitute  a  separate  and  distinct  offense.  And  it  shall  be  the  duty  of 
the  consular  and  judicial  officers  of  the  United  States  in  China  to  enforce  the 
provisions  of  this  act.     [88  Stat.  L.  821.] 

Sec.  12.  [^^ConsuL"  defined.]  That  the  word  "Consul"  as  used  in  this 
Act  shall  mean  the  consular  officer  in  charge  of  the  district  concerned.  [88 
Stat.  L.  822.] 

Sec.  13.  [Effect  of  Act  as  modifying  or  revoking  former  Act.]  That 
nothing  in  this  Act  shall  be  construed  as  modifying  or  revoking  any  of  the 
provisions  of  the  Act  of  Congress  of  February  twenty-third,  eighteen  hun- 
dred and  eighty-seven,  entitled  "An  Act  to  provide  for  the  execution  of  the 
provisions  of  article  second  of  the  treaty  concluded  between  the  United  States 
of  America  and  the  Emperor  of  China  on  the  seventeenth  day  of  November, 
eighteen  hundred  and  eighty,  and  proclaimed  by  the  President  of  the  United 
States  the  fifth  day  of  October,  eighteen  hundred  and  eighty-one.'^  [S8  Stat 
L.  822.] 

For  the  Act  of  Feb.  23,  1887,  see  3  Fed.  8tat.  Annot.  144. 
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FOREIGN  BUILT  VESSELS. 

See  SHIPPING  AND  NAVIGATION. 


FOREIGN  RELATIONS. 

See  DIPLOMATIC  AND  CONSULAR  OFFICERS. 


FOREST  RESERVES. 

See  TIMBER  LANDS  AND  FOREST  RESERVES. 


GLACIER  NATIONAL  PARK. 

See  PUBLIC  PARKS. 


HARBORS. 


See  RIVERS,  HARBORS  AND  CANALS. 


HARRISON  ACT  (OPIUM  TRAFFIC) 


See  INTERNAL  REVENUE. 
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HAWAIIAN  ISLANDS. 

Act  of  July  16,  1914,  Ch.  141,  59. 

Sec  A.  Members  of  Legislature  —  Compensation  and  Mileage,  59. 

[Sec.  1.]  [Members  of  legislature  —  compensation  and  mileage.']  *  *  * 
That  the  members  of  the  Legislature  of  the  Territory  of  Hawaii  shall  not 
draw  their  compensation  of  $200  or  any  mileage  for  an  extra  session,  held  in 
compliance  with  section  fifty-four  of  an  Act  to  provide  a  government  for  the 
Territory  of  Hawaii,  approved  April  thirtieth,  nineteen  hundred.  [38  Stat. 
L.  ^79.] 

This  is  from  the  Legislative,  Executive  and  Judicial  Appropriation  Act  of  July  16, 
1914,  ch.  141. 

For  the  Act  of  April  30,  1900,  see  3  Fed.  Stat.  Annot.  186. 


HEALTH  AND  QUARANTINE. 

Act  of  March  3,  1915,  Ch.  75,  59. 

Sec.  1.  Public  Health  Senice  —  Admission  of  Cases  for  Study,  59. 

Prevention  of  Epidemics  —  Appropriation  —  Report  of  Expend' 
itures,  59. 


CBOSS-REFEBENCE. 

Cattle  quarantine,  see  ANIMALS, 


[Sec.  1.]  [Public  Health  Service  —  admission  of  cases  for  study."]  *  *  * 
That  there  may  be  admitted  into  said  hospitals  for  study  persons  with  in- 
fections or  other  diseases  affecting  the  public  health,  and  not  to  exceed  ten 
cases  in  any  one  hospital  at  one  time.     [38  Stat.  L.  837.] 

This  and  the  following  paragraph  are  from  the  Sundry  Civil  Appropriation  Act  of 
March  3,  1915,  ch.  76,  sec  1.  *'Said  hospitals"  in  the  above  paragraph  refer  to  marine 
hospitals. 

[Prevention  of  epidemics  —  appropriation  —  report  of  expenditures.] 
*  *  *  Prevention  of  epidemics:  To  enable  the  President,  in  case  only 
of  threatened  or  actual  epidemic  of  cholera,  typhus  fever,  yellow  fever,  small- 
pox, bubonic  plague,  Chinese  plague  or  black  death,  or  trachoma,  to  aid  State 
and  local  boards,  or  otherwise,  in  his  discretion,  in  preventing  and  suppress- 
ing the  spread  of  the  same,  and  in  such  emergency  in  the  execution  of  any 
quarantine  laws  which  may  be  then  in  force,  $500,000:  Provided,  That  a 
detailed  report  of  the  expenditures  hereunder  shall  annually  hereafter  be 
submitted  to  Congress.     [38  Stat.  L.  837.] 
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HOG  CHOLERA. 

See  ANIMALS. 


HOMESTEADS. 

See  PUBLIC  LANDS. 


HOSPITALS  AND  ASYLUMS. 

Act  of  August  1,  1914,  Clu  223,  60. 

Seel.  Government  Hospital  for  Insane  —  Condemned  Machinery,  etc., 
60. 

Act  of  March  3,  1915,  Ch.  75,  61. 

Sec.  1.  National  Home  for  Disabled  Volunteer  Soldiers — Persons.  Eth 
titled  to  Benefits,  61. 
Collections  from  Inmates  of  Soldiers^  Homes,  6L 


CR088-REFEBENCE8. 

Indian  hospitals,  see  INDIANS. 
Naval  home,  see  NAVY. 


[Sec.  1.]  \Oovemment  Hospital  for  Insane — condemned  machinery, 
etc.']  ♦  *  ♦  Authority  is  granted  to  sell  or  exchange  condemned  typewrit- 
ing machines,  laundry  machinery,  and  other  equipment,  applying  the  pro- 
ceeds therefrom  to  replacing  new  equipment  for  die  Government  Hospital  for 
the  Insane.    [55  Stai.  L.  dJ^Q.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  Aug.  1,  1014,  ch.  223. 
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Act  of  March  8,  1915.  IMMIGRATION.  ^^  «^  Aug.  1,  1914. 

[Sec.  1.]  \_Nalionai  Home  for  Disabled  Volunteer  Soldiers  —  persons 
entitled  to  benefits.'}  *  *  *  The  following  persons  only  shall  hereafter  be 
entitled  to  the  benefits  of  the  National  Home  for  Disabled  Volunteer  Soldiers, 
and  may  be  admitted  thereto  upon  the  order  of  a  member  of  the  board  of 
managers,  namely:  All  honorably  discharged  officers,  soldiers,  and  sailors 
who  served  in  the  regular  or  volunteer  forces  of  the  United  States  in  any  war 
in  which  the  country  has  been  engaged,  including  the  Spanish- American  War, 
the  provisional  army  (authorized  by  Act  of  Congress  approved  March  sec- 
ond, eighteen  hundred  and  ninety-nine),  in  any  of  the  campaigns  against 
hostile  Indians,  or  who  have  served  in  the  Philippines,  in  China,  or  in  Alaska, 
who  are  disabled  by  disease,  wounds,  or  otherwise,  and  who  have  no  adequate 
means  of  support,  and  who  are  not  otherwise  provided  for  by  law,  and  by 
reason  of  such  disability  are  incapable  of  earning  their  living.  [38  Stat.  L. 
858.] 

This  and  the  following  paragraph  are  from  the  Sundry  Civil  Appropriation  Act  of 
March  3,  1015,  ch.  75. 

\_Collections  from  inmates  of  soldiers*  homesJ]  ♦  ♦  ♦  That  for  any 
sum  or  sums  collected  in  any  manner  from  inmates  of  such  State  or  Terri- 
torial homes  to  be  used  for  the  support  of  said  homes  a  like  amount  shall  be 
deducted  from  the  aid  herein  provided  for,  but  this  proviso  shall  not  apply 
to  any  State  or  Territorial  home  into  which  the  wives  or  widows  of  soldiers 
are  admitted  and  maintained*    lS8  Stat.  L.  SSS."] 


IMMIGRATION. 

Act  of  August  1,  1914y  Ch.  223, 61. 

Sec.  1.  Commissioner  of  Immigration  at  New  Orleans,  61. 

• 
[Sec.  1.]  [Commissioner  of  Immigration  at  New  Orleans.'}  ♦  ♦  ♦ 
That  the  Commissioner  of  Immigration  to  discharge  at  New  Orleans,  Louisi- 
ana, the  duties  now  required  of  other  commissioners  of  immigration  at  the 
respective  ports  of  the  United  States  shall  be  appointed  in  the  same  manner 
and  for  the  same  term  as  the  said  other  commissioners,  and  shall  have  the 
same  official  status  as  they ;  and  that  section  thirty-four  of  the  immigration 
Act  approved  February  twentieth,  nineteen  hundred  and  seven,  is  hereby  re- 
pealed in  so  far  as  it  conflicts  with  the  foregoing  provision :  Provided  far- 
ther, however,' ThsX  the  salary  of  the  said  conunissioner  of  immigration  at 
New  Orleans,  Louisiana,  shall  be  reduced  to  the  sum  of  $2,900  per  annum. 
iS8  Stat.  L.  666.] 

This  is  from  the  Sundrj  CSvil  Appropriation  Act  of  Aug.  1,  1914,  ch.  223. 
For  sec.  34  of  the  Immigration  Act,  see  1909  Supp.  Fed.  Stat.  Annot.  174. 
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IMPORTS  AND  EXPORTS. 

Act  of  January  17,  1914,  Ch.  9,  62. 

Seel,  Opium  —  Importation  Prohibited,  62. 

2.  Penalty  for  Violation  —  Possession  Proof  of  Guilt,  62. 

3.  Presumption  —  Burden  of  Proof,  63. 

4.  Persons  Liable  to  Penalty  —  Evidence  —  Forfeiture,  63. 

5.  Admission  for   Transportation  to  Another  Country  Prohibited, 

64. 

6.  Exportation  Prohibited  —  Regulations,  64. 

7.  Penalty  for  Exportation  —  Informers,  64. 

8.  Liability  of  Vessel,  64. 


CBOSS-REFEBEHCES. 


Exportation  of  timber,  see  TIMBER  LANDS  AND  FOREST  RESERVES. 
Food  products  shipped  to  foreign  countries,  see  AGRICULTURE. 


Am  Act  To  amend  an  Act  entitled  ''An  Act  to  prohibit  the  importation  and  use  of  opinm 
for  other  than  medicinal  purposes,"  approved  February  ninth,  nineteen  hundred  and 
nine. 

lAct  of  Jan,   17,   1914,  Ch.  9.1 

That  an  Act  entitled  "An  Act  to  prohibit  the  importation  and  use  of  opium 
for  other  than  medicinal  purposes,"  approved  February  ninth,  nineteen  hun- 
dred and  nine,  is  hereby  amended  so  as  to  read  as  follows : 

For  the  Act  of  Feb.  9,  1909,  as  originally  passed,  see  1009  Supp.  Fed.  Stat!  Annot.  180. 

"[Sec.  1.]  [Opium  —  importation  prohibited.']  That  after  the  first  day 
of  April,  nineteen  hundred  and  nine,  it  shall  be  unlawful  to  import  into  the 
United  States  opium  in  any  form  or  any  preparation  or  derivative  thereof: 
Provided,  That  opium  and  preparations  and  derivatives  thereof,  other  than 
smoking  opium  or  opium  prepared  for  smoking,  may  be  imported  for 
medicinal  purposes  only,  under  regulations  which  the  Secretary  of  the 
Treasury  is  hereby  authorized  to  prescribe,  and  when  so  imported  shall  be 
subject  to  the  duties  which  are  now  or  may  hereafter  be  imposed  by  law. 
[38  Stat.  L.  275.] 

"Sec.  2.  [Penalty  for  violation  —  possession  proof  of  guUt.]  That  if 
any  person  shall  fraudulently  or  knowingly  import  or  bring  into  the  United 
States,  or  assist  in  so  doing,  any  opium  or  any  preparation  or  derivative 
thereof  contrary  to  law,  or  shall  receive,  conceal,  buy,  sell,  or  in  any  manner 
facilitate  the  transportation,  concealment,  or  sale  of  such  opium  or  prepara- 
tion or  derivative  thereof  after  importation,  knowing  the  same  to  have  been 
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imported  contrary  to  law,  such  opium  or  preparation  or  derivative  thereof 
shall  be  forfeited  and  shall  be  destroyed,  and  the  offender  shall  be  fined  in 
any  sum  not  exceeding  $5,000  nor  less  than  $50  or  by  imprisonment  for  any 
time  not  exceeding  two  years,  or  both.  Whenever,  on  trial  for  a  violation 
of  this  section,  the  defendant  is  shown  to  have,  or  to  have  had,  possession  of 
such  opium  or  preparation  or  derivative  thereof,  such  possession  shall  be 
deemed  sufficient  evidence  to  authorize  conviction  unless  the  defendant  shall 
explain  the  possession  to  the  satisfaction  of  the  jury.     138  Stai.  L.  Z76.'\ 


PeimusioB  of  govemmeiit  officials  to  re- 
moTftl  of  opium  as  defense.  —  In  Jung  Quey 
V.  United  States,  (C.  C.  A.  9th  Cir.  1915) 
222  Fed.  766,  it  appeared  in  evidence  that 
the  quartermaster  of  a  steamship  took 
opium  prepared  for  smoking  purposes  from 
his  steamship  while  it  was  in  a  United 
States  port,  and  that  he  did  so  with  the 
permission  of  the  government,  through  its 


duly  authorized  officers,  for  the  purpose  of 
securing  evidence  against  the  defendants 
who  received  it.  The  court  held  that  this 
evidence  did  not  constitute  a  defense  to  a 
prosecution  of  the  defendants  for  a  con- 
spiracy to  receive  opium  imported  contrary 
to  law,  but  could  properly  be  considered 
in  establishing  their  guilt. 


"Sec.  3.  \_Pre8umption  —  burden  of  proof. 1  That  on  and  after  July 
first,  nineteen  hundred  and  thirteen,  all  smoking  opium  or  opium  prepared 
for  smoking  found  within  the  United  States  shall  be  presumed  to  have  been 
imported  a&er  the  first  day  of  April,  nineteen  hundred  and  nine,  and  the 
burden  of  proof  shall  be  on  the  claimant  or  the  accused  to  rebut  such  pre- 
sumption.    138  Stat.  L.  276.'] 


ConatitiitioiiAlity. — The  presumption  here 
involved,  though  beyond  any  in  revenue  laws 
or  elsewhere,  appears  to  come  within  the 
limits  of  legislative  power.  Doubtless  it 
goes  far  to  prevent  possession,  use,  and  in- 
trastate traffic  in  opium  which  are  subject 
only  to  state  police  power;  but  this  is 
only  incidental  to  regulation  of  foreign  com- 
merce over  which  Congress  has  exclusive 
authority.  This  section  provides  for  pre- 
STunptions  or  prima  facie  proof  of  the  of- 
fense, which,  while  sufficient  to  sustain  a 
verdict  of  guilty,  may  or  may  not  be  suffi- 
cient to  satisfy  the  jury  of  the  guilt  of 
the  accused  beyond  a  reasonable  doubt.  It 
is  but  what  is  commonly  styled  a  rule  of 
evidence  and  not  a  substantive  law  creat- 


ing a  new  offense  and  does  not  deprive  the 
jury  of  its  function  of  weighing  evidence 
and  determining  facts.  Like  presumptions 
are  familiar  to  common  and  statutory  law 
in  England  and  this- country.  So  too,  to 
civil  law  they  dictate  the  burden  of  evidence 
as  public  policy  may  require.  Ck>nforming 
to  ancient  procedure,  when  not  prohibited 
by  constitutions,  legislative  bodies  have 
pMOwer  to  create  them,  and  in  their  applica- 
tion is  ''due  process  of  law,"  providea  there 
is  rational  connection  between  the  facts 
therefrom  inferred,  that  the  inferences  are 
not  so  unreasonable  as  to  be  mere  arbi- 
trary mandates  and  that  the  party  affected 
is  free  to  oppose  them.  United  States  v. 
Yee  Fing  (D.  C.  Mont.  1915),  222  Fed.  154. 


"Sec.  4.  \_Per8ons  liable  to  penalty  —  evidence  —  forfeiture.']  That 
any  person  subject  to  the  jurisdiction  of  the  United  States  who  shall,  either 
as  principal  or  as  accessory,  receive  or  have  in  his  possession,  or  conceal  on 
board  of  or  transport  on  any  foreign  or  domestic  vessel  or  other  water  craft  or 
railroad  car  or  other  vehicle  destined  to  or  bound  from  the  United  States  or 
any  possession  thereof,  any  smoking  opium  or  opium  prepared  for  smoking, 
or  who,  having  knowledge  of  the  presence  in  or  on  any  such  vessel,  water  craft, 
or  vehicle  of  such  article,  shall  not  report  the  same  to  the  principal  oflScer 
thereof,  shall  be  subject  to  the  penalty  provided  in  section  two  of  this  Act. 
Whenever  on  trial  for  violation  of  this  section  the  defendant  is  shown  to  have 
or  to  have  had  possession  of  such  opium,  such  possession  shall  be  deemed  suffi- 
cient evidence  to  authorize  conviction,  unless  the  defendant  shall  explain  the 
possession  to  the  satisfaction  of  the  jury :  Provided,  however,  That  any  mas- 
ter of  a  vessel  or  other  water  craft,  or  person  in  charge  of  a  railroad  car  or 
other  vehicle,  shall  not  be  liable  under  this  section  if  he  shall  satisfy  the  jury 
that  he  had  no  knowledge  and  used  due  diligence  to  prevent  the  presence  of 

63 


Act  of  JM.  17,  1914.         IMPORTS  AND  EXPORTS.  Act  of  Jan.  17,  1914. 

such  article  in  or  on  such  vessel,  water  craft,  car,  or  other  vessel,  and  any 
such  article  shall  be  forfeited  and  shall  be  destroyed.     [38  Stat.  L.  276."] 

"Sec.  5.  \^Admission  for  transportation  to  another  country  prohibited.^ 
That  no  smoking  opium  or  opium  prepared  for  smoking  shall  be  admitted 
into  the  United  States,  or  into  any  territory  under  the  control  or  jurisdiction 
thereof,  for  transportation  to  another  country,  nor  shall  such  opium  be  trans- 
ferred or  transshipped  from  one  vessel  to  another  vessel  within  any  waters  of 
the  United  States  for  immediate  exportation  or  any  other  purpose.  [5<J  Stat. 
L.  276,'] 

"Sec.  6.  [Exportation  prohibited  —  regutaMonsJ]  That  hereafter  it  shall 
be  unlawful  for  any  person  subject  to  the  jurisdiction  of  the  United  States  to 
export  or  cause  to  be  exported  from  the  United  States,  or  from  territory 
under  its  control  or  jurisdiction,  or  from  countries  in  which  the  United  States 
exercises  extraterritorial  jurisdiction,  any  opium  or  cocaine,  or  any  salt, 
derivative,  or  preparation  of  opium  or  cocaine,  to  any  other  country: 
Provided,  That  opium  or  cocaine,  and  salts,  derivatives,  or  preparations  there- 
of, except  smoking  opium  or  opium  prepared  for  smoking,  the  exportation 
of  which  is  hereby  absolutely  prohibited,  may  be  exported  to  countries  regulat- 
ing their  entry  under  such  regulations  as  are  prescribed  by  such  country  for 
the  importation  thereof  into  such  country,  such  r^ulations  to  be  promulgated 
from  time  to  time  by  the  Secretary  of  State  of  the  United  States. 

"The  Secretary  of  State  shall  request  all  foreign  Governments  to  commimi- 
cate  through  the  diplomatic  channels  copies  of  laws  and  regulations  promul- 
gated in  their  respective  countries  which  prohibit  or  regulate  the  importa- 
tion of  the  aforesaid  drugs,  and  when  received  advise  the  Secretary  of  the 
Treasury  and  the  Secretary  of  Commerce  thereof;  whereupon  the  Secretary 
of  State,  the  Secretary  of  the  Treasury,  and  the  Secretary  of  Commerce  shall 
make  and  publish  all  proper  regulations  for  carrying  the  provisions  of  this 
section  into  effect    [38  Stat.  L.  276.] 

"Sec.  7.  [Penalty  for  exportation  —  informers.]  That  any  person  who 
exports  or  causes  to  be  exported  any  of  the  aforesaid  drugs  in  viola^tion  of  the 
preceding  section  shall  be  fined  in  any  sum  not  exceeding  $5,000  nor  less  than 
$50  or  by  imprisonment  for  any  time  not  exceeding  two  years,  or  both.  And 
one-half  of  any  fine  recovered  from  any  person  or  persons  convicted  of  an 
ofiFense  under  any  section  of  this  Act  may  be  paid  to  the  person  or  persons 
giving  information  leading  to  such  recovery,  and  one-half  of  any  bail  foi^ 
feited  and  collected  in  any  proceedings  brought  under  this  Act  may  be  paid 
to  the  person  or  persons  giving  the  information  which  led  to  the  institution 
of  such  proceedings,  if  so  directed  by  the  court  exercising  jurisdiction  in  the 
case :  Provided,  That  no  payment  for  giving  information  shall  be  made  to 
any  oflBcer  or  employee  of  the  United  States.     [38  Stat.  L.  277.] 

"Sec.  8.  [Liability  of  vessel.]  That  whenever  opium  or  cocaine  or  any 
preparations  or  derivatives  thereof  shall  be  found  upon  any  vessel  arriving 
at  any  port  of  the  United  States  which  is  not  shown  upon  the  vessel's  manifest, 
as  is  provided  by  sections  twenty-eight  hundred  and  six  and  twenty-eight 
hundred  and  seven  of  the  Bevised  Statutes,  such  vessel  shall  be  liable  for  the 
penalty  and  forfeiture  prescribed  in  section  twenty-eight  hundred  and  nine  of 
the  Revised  Statutes."    [38  Stat.  L.  277.] 

For  R.  S.  sees.  2806,  2807  and  2809  see  Fed.  Stat.  Annot.  646,  647. 
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INCOME  TAX. 

See  INTERNAL  REVENUE. 
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INDIAN  DEPREDATIONS. 

See  CLAIMS. 


INDIANS. 

Act  of  March  27,  1914,  Ch.  46,  65. 

Five  Civilized  Tribes  —  Drainage  District  —  Payment  of  Assess- 
ments, 65. 

Act  of  August  1,  1914,  Ch.  222,  66. 

Sec.  1,  Hospitals  —  Isolation  and  Quarantine  of  Diseased  Indians,  66. 
Incarceration  of  Indians  —  Report,  66. 

Administration  of   Oaths  —  Heirs  of  Deceased  Indians  —  Wit- 
nesses at  Hearings,  66. 
Appropriations  for  Encouraging  Industry  —  Report,  67. 
Five  Civilised  Tribes  —  Superintendent  to  be  Appointed,  67. 
Five  Civilised  Tribes  —  Contracts  for  Services  in  Relation  to  En- 
rollment, —  Interest  on  Funds  Deposited  —  Per  Capita  Payments, 
67. 


An  Act  To  provide  for  drdnage  of  Indian  aUotments  of  tbe  Five  Civilixed  Tribes. 

lAct  of  March  27,  1014,  Ch.  46.'\ 

[Five  Civilized  Tribes  —  drainage  district  —  payment  of  assessments.] 
That  whenever  a  drainage  district  is  organized  in  any  county  in  the  Five 
Civilized  Tribes  of  the  State  of  Oklahoma,  under  the  laws  of  that  State,  for 
the  purpose  of  draining  the  lands  within  such  district,  the  Secretary  of  the 
Interior  is  authorized,  in  his  discretion,  to  pay  from  the  funds  or  moneys 
arising  from  any  source  under  his  control  or  imder  the  control  of  the  United 
States,  and  which  would  be  pro  rated  to  such  allottee,  the  assessment  for 
drainage  purposes  against  any  Indian  allottee  or  upon  the  lands  of  any  allottee 
who  is  not  subject  to  taxation  or  whose  lands  are  exempt  from  taxation  or 
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from  assessment  for  taxation  under  the  treaties  or  agreements  with  the  tribe 
to  which  such  allottee  may  belong,  or  under  any  Act  of  Congress ;  and  such 
amount  so  paid  out  shall  be  charged  against  such  allottee's  pro  rata  share  of 
any  funds  to  his  credit  under  the  control  of  the  Secretary  of  the  Interior  or 
the  United  States:  Provided,  That  the  Secretary  of  the  Interior,  before 
paying  out  such  funds,  shall  designate  some  person  with  a  knowledge  of 
the  subject  of  drainage,  to  review  the  schedules  of  assessment  against  each 
tract  of  land  and  to  review  the  land  assessed  to  ascertain  whether  such  Indian 
allottee,  or  his  lands  not  subject  to  taxation,  have  been  assessed  more  than 
their  pro  rata  share  as  compared  with  other  lands  located  in  said  district 
similarly  situated  and  deriving  like  benefits.  And  if  such  Indian  lands  have 
been  assessed  justly  when  compared  with  other  assessments,  then,  in  that 
event,  said  funds  shall  be  paid  to  the  proper  county  in  which  such  drainage 
district  may  be  organized,  or,  in  the  option  of  the  Secretary  of  the  Interior, 
to  the  construction  company  or  bondholder  shown  to  be  entitled  to  the  funds 
arising  from  such  assessment:  Provided  further.  That  in  any  event  such 
assessment  on  any  Indian  allotment  shall  not  exceed  $15  per  acre,  and  no 
such  assessment  shall  be  made  unless  the  Indian  allottee  affected,  or  his 
legal  guardian,  shall  consent  thereto :  And  provided  further.  That  nothing  in 
this  Act  shall  be  so  construed  as  to  deprive  any  allottee  of  any  right  which 
he  might  otherwise  have  individually  to  apply  to  the  courts  for  the  pur- 
pose of  having  his  rights  adjudicated.     \_S8  Stat.  L.  SIO.'] 


An  Act  Making  appropriations  for  thje  current  and  contingent  expenses  of  the  Bureau  of 
Indian  Affairs,  for  fulfilling  treaty  stipulations  with  various  Indian  tribes,  and  for 
other  purposes,  for  the  fiscal  year  ending  June  thirtieth,  nineteen  hundred  and  fifteen. 

lAct  of  Aug.  1,  1914,  Ch.  222.2 

[Sec.  1.]  IHospitcUs  —  isolation  and  quarantine  of  diseased  Indians.'] 
♦  *  *  That  hereafter  the  Secretary  of  the  Interior  shall  submit  to  Con- 
gress annually  a  detailed  report  as  to  all  moneys  expended  in  the  erection  of 
hospitals  as  provided  for  herein :  Provided  further.  That  whenever  the  Secre- 
tary of  the  Interior  shall  find  any  Indian  afflicted  with  tuberculosis,  trachoma, 
or  other  contagious  or  infectious  diseases,  he  may,  if  in  his  judgment  the 
health  of  the  afflicted  Indian  or  that  of  other  persons  require  it,  isolate,  or 
quarantine  such  afflicted  Indian  in  a  hospital  or  other  place  for  treatment. 
The  Secretary  of  the  Interior  may  employ  such  means  as  may  be  necessary 
in  the  isolation,  or  quarantine  of  such  Indian,  and  it  shall  be  the  duty  of 
such  Indian  so  afflicted  to  obey  any  order  or  regulation  made  by  the  Secre- 
tary of  the  Interior  in  carrying  out  this  provision.     [38  Stat.  L.  584.] 

\_Tncarceration  of  Indians  —  report.]  *  *  *  That  hereafter  whenever 
an  Indian  shall  be  incarcerated  in  an  agency  jail,  or  any  other  place  of 
confinement,  on  an  Indian  reservation  or  at  an  Indian  school,  a  report  or 
record  of  the  offense  or  case  shall  be  immediately  submitted  to  the  superin- 
tendent of  the  reservation  or  such  official  or  officials  as  he  may  designate, 
and  such  report  shall  be  made  a  part  of  the  records  of  the  agency  office.  ]^38 
Stat.  L.  586.] 

[Administration  of  oaths  —  heirs  of  deceased  Indians  —  witnesses  at  hear- 
ings.]    *     *     *     That  hereafter  any  officer  or  employee  appointed   or 
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designated  by  the  Secretary  of  the  Interior  or  the  Commissioner  of  Indian 
Affairs  as  special  examiner  in  heirship  cases  shall  be  authorized  to  administer 
oaths  in  investigations  committed  to  him:  Provided  further.  That  the  pro- 
visions of  this  paragraph  shall  not  apply  to  the  Osage  Indians,  nor  to  the  Five 
Civilized  Tribes  of  Indians  in  Oklahoma :  And  provided  further.  That  here- 
after upon  the  determination  of  the  heirs  of  a  deceased  Indian  by  the  Sec* 
retAry  of  the  Interior,  there  shall  be  paid  by  such  heirs,  or  from  the  estate 
of  such  deceased  Indian,  or  deducted  from  the  proceeds  from  the  sale  of  tlie 
land  of  the  deceased  allottee,  or  from  any  trust  funds  belonging  to  the  estate 
of  the  decedent,  the  sum  of  $15,  to  cover  the  cost  of  determining  the  heirs  to 
the  estate  of  the  said  deceased  allottees ;  which  amount  shall  be  accounted  for 
and  paid  into  the  Treasury  of  the  United  States  and  a  report  made  annually 
to  Congress  by  the  Secretary  of  the  Interior,  on  or  before  the  first  Monday  in 
December,  of  all  moneys  collected  and  deposited,  as  herein  provided:  And 
provided  further.  That  the  authority  delegated  to  judges  of  the  United  States, 
courts  by  section  forty-nine  hundred  and  eight  of  the  Revised  Statutes  is 
hereby  conferred  upon  the  Secretary  of  the  Interior  to  require  the  attendance 
of  witnesses  at  hearings,  upon  proper  showing  by  any  of  the  parties  to  deter- 
mine the  heirs  of  decedents,  held  in  accordance  with  section  one  of  the  Act 
of  June  twenty-fifth,  nineteen  hundred  and  ten  (Thirty-sixth  Statutes,  page 
eight  hundred  and  fifty-five),  and  the  amendment  of  February  fourteenth, 
nineteen  hundred  and  thirteen  (Thirty-seventh  Statutes,  page  six  hundred 
and  seventy-eight),  under  such  rules  and  regulations  as  he  may  prescribe. 
[38  Stat.  L.  586.] 

R.  S.  sec.  4908  is  given  in  5  Fed.  Stat.  Annot.  601.  For  sec.  1  of  the  Act  of  June  25, 
1910,  see  1912  Supp.  Fed.  Stat.  Annot.  96,  and  for  the  amendment  of  Feb.  14,  1913,  see 
1914  Supp.  Fed.  Stat.  Annot.  170. 

[Appropraiions  for  encouraging  industry  —  report."]  *  *  *  That  here- 
after the  Secretary  of  the  Interior  shall  submit  to  Congress  annually  on 
the  first  Monday  in  December  a  detailed  report  of  all  moneys  appropriated 
for  the  purpose  of  encouraging  industry  among  Indians.     [38  Stat.  L.  587.] 

[Five  Civilized  Tribes  —  superintendent  to  be  appointed.]  *  *  * 
That,  effective  September  first,  nineteen  hundred  and  fourteen,  the  oflSces 
of  the  Commissioner  of  the  Five  Civilized  Tribes  and  superintendent  of 
Union  Agency,  in  Oklahoma,  be,  and  the  same  are  hereby,  abolished  and  in 
lieu  thereof  there  shall  be  appointed  by  the  President,  by  and  with  the  advice 
and  consent  of  the  Senate,  a  superintendent  for  the  Five  Civilized  Tribes, 
with  his  oflSce  located  in  the  State  of  Oklahoma,  at  a  salary  of  $5,000  per 
annum,  and  said  superintendent  shall  exercise  the  authority  and  perform 
the  duties  now  exercised  by  the  Commissioner  to  the  Five  Civilized  Tribes 
and  the  superintendent  of  the  Union  Agency,  with  authority  to  reorganize  the 
department  and  to  eliminate  all  unnecessary  clerks,  subject  to  the  approval 
of  the  Secretary  of  the  Interior.     [38  Stat.  L.  598.] 

[Five  Civilized  Tribes  —  contracts  for  services  in  relation  to  enrollment  — 

interest  on  funds  deposited  —  per  capita  payments.]     *     *     *     Unless  the 

consent  of  the  United  States  shall  have  previously  been  given,  all  contracts 

made  with  any  person,  or  persons,  now  or  hereafter  applicants  for  enrollment 

as  citizens  in  the  Five  Civilized  Tribes  for  compensation  for  services  in 

relation  thereto,  are  hereby  declared  to  be  void  and  of  no  effect,  and  the  colleo- 
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tion  or  receipt  of  any  moneys  from  any  such  applicants  for  citizenship 
shall  constitute  an  offense  against  the  laws  of  the  United  States^  puni^able 
by  a  fine  of  not  exceeding  $500  or  imprisonment  for  not  exceeding  six 
months,  or  both,  and  lands  allotted  to  such  applicants  whether  Indians  or 
f reedmen  shall  not  be  affected  or  encumbered  by  any  deed,  debt,  or  obligation 
of  any  character  contracted  prior  to  the  time  at  which  said  land  may  be  alien- 
ated under  the  laws  of  the  United  States:  Provided  further ,  That  the  interest 
accruing  from  tribal  funds  and  deposited  in  banks  in  the  State  in  Oklahoma 
may  be  used  as  authorized  by  the  Act  of  March  third,  nineteen  hundred  and 
eleven,  under  the  direction  of  the  Secretary  of  the  Interior,  to  defray  the 
expense  of  per  capita  payments  authorized  by  Congress.     [S8  Stat  L,  601,'] 

For  the  Act  of  March  3,  1911,  above  re-  full-blood  Mississippi  Choctaw  Indian,  oth- 

ferred  to,  see  1912  Supp.  Fed.  Stat.  Annot.  erwise  qualified,  may  make  a  lawful  con- 

105.  tract  to  pay  attorney's  fees  for  proper  pro- 

The  restrictions  against  the  right  of  full-  fessional  services.     Postoak  t.  Lee,   (Okla. 

blood  Indians  to  contract  are  limited  to  con-  1915)   149  Pac  165. 
tracts  affecting  their  allotments.    An  adult, 


INSANE. 

See  HOSPITALS  AND  ASYLUMS. 


INSPECTION. 

Agricultural  products,  see  AGRICULTURE. 
Hog  cholera  and  dourine,  see  ANIMALS. 
Inspection  of  reindeer,  see  ANIMALS. 
Locomotive  equipment,  see  RAILROADS. 
Of  steam  vessels,  see  STEAM  VESSELS. 


INSURANCE  ACT. 

See  TREASURY  DEPARTMENT. 


INTERIOR  DEPARTMENT. 

Regulations  as  to  coal  lands  in  Alaska,  see  ALASKA. 
Solicitor  for,  see  JUDICIAL  OFFICERS. 
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Act  of  January  17, 1914,  Ch.  10,  71. 

Sccl,  Opium  —  Tax  on  Manufacture,  71. 

2.  Regulations  for  Conduct  of  Business  —  Bond,  71. 

3.  Stamps  Required,  72. 

4.  Provisions  Applicable  to  Stamps,  72. 

5.  Penalty  for  Violation  —  Forfeiture,  72. 

6.  Repeal  of  Certain  Laws,  72. 

Act  of  July  16,  1914,  Ch.  141,  73, 

Sec.  1.  Number  of  Districts  and  Collectors,  73. 

Income  Tax  —  Clerks,  etc.  —  Salaries,  71, 
Act  of  August  18,  1914,  Ch,  255,  7Z. 

Sec,  1,  United  States  Cotton  Futures  Act,  73. 

2.  Definitions  and  Construction,  74. 

3.  Tax  Levied  on  Contracts  for  Future  Delivery,  74. 

4.  Contracts  of  Sale  —  Form  and  Contents,  74. 

5.  Contracts  when  Exempt  from  Tax,  74. 
d.  Determining  Cotton  Values,  76. 

7.  Bona  Fide  Spot  Markets  —  Designation,  76. 

8.  Insufficient  Number  of  Spot  Markets  —  Effect  of,  76. 
P.  Standards  of  Cotton  Officially  Established,    77, 

10,  Contracts  when  Exempt  from  Tax,  77, 

11,  Tax  Levied  on  Cotton  Orders,  78. 

12,  Payment  of  Tax  —  Stamps,  78. 

13,  Unenforceable  Contracts,  78. 

14,  Enforcement  6f  Act  —  Rules  and  Regulations  —  Agents,  78. 

15,  Penalties  for  Violation  of  Act,  79, 

16,  Informers  Rewarded  —  United  States  Attorneys  when  to  Prose- 

cute under  Act,  79, 

17,  Testimony  of  Interested  Persons  —  Immunity  from  Prosecution, 

79. 

18,  Exemption  from  Penalty  of  Person  Paying  Tax  —  Right  of  State, 

etc.,  to  Tax,  79, 

19,  Appropriation  for  Enforcing  Act,  79, 

20,  Appropriation  for  Making  Investigations,  etc,  —  Reports  —  Dispo- 

sition of  Receipts,  79. 

21,  Time  of  Taking  Effect,  80. 

Act  of  October  22,  1914,  Ch.  331  (War  Tax  Act),  80. 

Sec,  1,  Additional  Tax  on  Beer,  etc.  —  Collection  —  Stamps,  80. 

2.  Taxes    on     Wines  —  Amount  —  Collection  —  Stamps  —  Existing 

Statutes  Amended,  80. 

3.  Special  Taxes,  85. 

4.  Tobacco  Dealers  and  Manufacturers,   87. 

5.  Adhesive  Stamps,  89. 

6.  Failure  to  Stamp  —  Penalty,  89. 

7.  Forging,  etc,  —  Stamps,  etc.  89. 

8.  Cancellation  of  Stamps,  90. 

9.  Promissory  Notes  —  Failure  to  Stamp  —  Penalty,  91. 

69 


INTERNAL  REVENUE. 

Sec,  10,  Supplying  Stamps  —  Bonds  from  Postmasters  —  Regulations,  91. 

11,  Issuina  Instruments  Mentioned  in  Schedule  A  without  Stamping 

—Penalty,  91. 

12.  Recording  Unstamped  Instruments  Prohibited  —  Tax  on  Foreign 

Bonds,  etc,  92. 

13,  Effect  of  Recording  Instrument,  93, 

14.  Wrong  Kind  of  Stamp  on  Instrument,  93. 

15.  Bonds,  etc.,  of  Government  Exempt  from  Tax,  93. 

16,  Application  of  Act  to  Articles  in  Schedule  B,  93. 

17,  Sale,  etc,  of  Articles  in  Schedule  B  without  Stamping  —  Penalty, 

93. 

18.  Removal,  etc,  of  Stamps  from  Articles,  etc — Penalty,  93. 

19.  Hiding  Articles,  etc,  to  Evade  Tax  —  Penalty  —  Articles  Exported 

Exempt  from  Tax,  94. 

20,  Declaration   of   Manufacturer,    etc,  —  Failure   to   Make  —  False 

Declarations,  94. 

21,  Stamp  Taxes  zvhen  Attaching  to  Articles  —  "Manufacturer^'  De- 

fifiei  —  Articles  of  Foreign  Manufacture  Taxed,  94. 

22.  Preparation  and  Distribution  of  Stamps,  95. 

23.  Provisions  of  Other  Acts  Extended  to  this  Act  —  Records  and 

Returns  —  Accounting  —  Evading  Taxes  —  Penalty,   100. 

24,  Time  of  Taking  Effect  —  Redemption  of  Unused  Stamps,  101. 

Act  of  December  17,  1914,  Ch,  1  (Harrison  Act),  101. 

Seel,  Opium  and  Coca  Leaves  —  Regulation  of  Traffic  —  Registration 

—  Payment  of  Special  Tax,  101. 

2.  Sales,  etc,  on  Written  Orders  —  Exceptions  —  Order  Forms  — 

Territory  Affected  by  Act  —  Duties  of  Revenue  Officers,  102. 

3.  Returns  by  Registered  Dealers  —  Contents,  105. 

4.  Unregistered  Persons  —  Traffic  in  Aforesaid  Drugs  Prohibited  — 

Exceptions,  105. 

5.  Inspection  of  Orders  and  Returns  —  Certified  Copies  Furnished 

—  Disclosure   of  Information  Prohibited  —  Certified   Copy   of 
Names  of  Special  Taxpayers,  105. 

6.  Preparations  Containing  Limited  Quantities  of  Opium  —  Not  Af- 

fected by  Act,  106. 

7.  Collection,  etc,  of  Special  Taxes  —  Laws  Regulating,  106. 

8.  Violations  of  Act  — Evidence  —  Pleading  Exemptions  —  Burden 

of  Proof,  106. 

9.  Penalties,  108. 

10,  Enforcement  of  Provisions  —  Appointment  of  Officers,  108. 

11,  Appropriation  for  Enforcement  of  Provisions,    108. 

12,  Effect  as  Amending  or  Repealing  Previous  Acts,  108. 

Act  of  March  3,  1915,  Ch.  78,  109. 

Special  Taxes  —  Persons  Exempt  from  Payment,  109. 

Act  of  March  4,  1915,  Ch.  164,  109.  „         r^. 

Allowance  of  Drawback  of  Tax  —  Goods  Shipped  to  Porto  Rico 
or  Philippine  Islands,  109. 

Resolution  of  March  4,  1915,  No.  10,  109. 

Income  Tax  —  Returns  —  Refund  of  Penalties  Imposed  for  t all- 
ure to  Make,  109. 

Act  of  March  4,  1915,  Ch.  141, 110.  ^   n      /^     *      ^^(^ 

Seel.  Distilled  Spirits— by  Whom  Gauged,  Branded,  etc,  UU. 

Resolution  of  December  17,  1915,  110.  .  ^  nn 

Sec  1,  War  Revenue  Act  of  Oct,  22,  1914,  Extended,  110. 

2.  Appropriation  for  Salaries  and  Expenses  —  Availability ,  IIU. 
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OBOSS-BEFEBEHOES. 

Railroad  corporations  in  Alaska,  see  ALASKA. 

Tax  on  circulation  of  national  banks,  see  NATIONAL  BANKS. 


An  Act  Regulating  the  manufacture  of  smoking  opinm  within  the  United  States,  and  for 

other  purposes. 

lAct  of  Jan.  17,  1924,  Ch.  iO.] 

[Sec.  1.]  [Opium  —  tax  on  manufacture.']  That  an  internal-revenue 
tax  of  $300  per  pound  shall  be  levied  and  collected  upon  all  opium  manu- 
factured in  the  tFnited  States  for  smoking  purposes;  and  no  person  shall 
engage  in  such  manufacture  who  is  not  a  citizen  of  the  United  States  and  who 
has  not  given  the  bond  required  by  the  Commissioner  of  Internal  Reveniie. 
Every  person  who  prepares  opium  suitable  for  smoking  purposes  from  crude 
gum  opium,  or  from  any  preparation  thereof,  or  from  the  residue  of  smoked 
or  partially  smoked  opium,  commonly  known  as  yen  shee,  or  from  any  mix- 
ture of  the  above,  or  any  of  them,  shall  be  regarded  as  a  manufacturer  of 
smoking  opium  within  the  meaning  of  this  Act     \_38  Stat.  L.  ^77.] 

Sec.  2.  [Regtdations  for  conduct  of  business  —  bond,]  That  every  manu- 
facturer of  such  opium  shall  file  with  the  collector  of  internal  revenue  of  the 
district  in  which  his  manufactory  is  located  such  notices,  inventories,  and 
bonds,  shall  keep  such  books  and  render  such  returns  of  material  and  prod- 
ucts, shall  put  up  such  signs  and  aiBx  such  number  to  his  factory,  and  con- 
duct his  business  under  such  surveillance  of  officers  and  agents  as  the  Com- 
missioner of  Internal  Kevenue,  with  the  approval  of  the  Secretary  of  the 
Treasury,  may  by  regulation  require.  But  the  bond  required  of  such  manu- 
facturer shall  be  with  sureties  satisfactory  to  the  collector  of  internal  revenue, 
and  in  a  penal  sum  of  not  less  than  $100,000;  and  the  sum  of  said  bond  may 
be  increased  from  time  to  time  and  additional  sureties  required,  at  the  dis- 
cretion of  the  collector  or  under  instructions  of  the  Commissioner  of  Internal 
Revenue.    iS8  Stat.  1.277.] 

Failure  to  comply  with  resnlations.  —  A  tary  of  the  Treasury,  by  regulations  made 

conviction  of  a  person  charged  with  manu-  by  said  Commissioner  of  Internal  Revenue 

facturing  opium  for  smoking  purposes  with-  under   authority   of   law.     That   any   such 

out  complying  with  regulations  laid  down  regulations    had    been    made    was    neither 

by  the   Commissioner  of  Internal   Revenue  charged   nor  proven.     Appellant   was   con- 

for  the  conduct  of  the  business  will  be  re-  victed  of  failure  to  comply  with  regulations 

versed,  where  the  government  has  failed  to  which,  so  far  as  is  disclosed  in  the  record, 

show  what  the  r^:ulations  were,  and  the  never  existed.     The  burden  was  upon   the 

infraction  thereof  by  the  defendant.     Chin  government  to  show  what  these  regulations 

Sing  V.  U.  S.  (C.  C.  A.,  7th  Cir.  1915)  227  were  and  the  infraction  thereof  by  appel- 

Fed.   397,   wherein  the  court   said:      ''The  lant.'' 

offense  charged  in  coimt  3  is  the  failure  of  Failure  to  give  bond.  —  A  conviction  of 

appellant  to  file  with  the  collector  of  in-  a  person  charged  with  manufacturing  opium 

temal  revenue  of  his  district  the  notices,  for   smoking   purposes  without  giving  the 

inventories,  and  bonds,  and  his  failure  to  bond  required  by   law  will  be  reversed   if 

keep  such  books  and  to  render  such  returns  the  Government  fails  to  show  that  the  Com- 

of  material   and   product,   and   to   put   up  missioner  of  Internal  Revenue  had  by  reg- 

such   signs   and   affix   such   number   to   his  ulation  required  a  bond  and  what  it  call^ 

factory,    and    conduct   his    business    under  for.     Chin   Sing   v.   U.   S.    (C.   C.   A.   7th 

such  surveillance  of  officers  and  agents  as  Cir.  1915)  227  Fed.  397,  wherein  the  court 

required  by  the  Commissioner  of  Internal  said:      "The    crime    charged    in    the    first 

Revenue,  with  the  approval  of  the  Secre-  count   is   the   manufacture    of    opium    for 
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smoking  purposes  by  appellant  without  giv- 
ing the  bond  required  by  law  for  such  man- 
ufacture. The  statute  calls  for  'the  bond 
required  by  the  Commissioner  of  Internal 
Revenue/  It  does  not  appear  from  the  in- 
dictment or  in  the  evidence  that  the  Com- 
missioner had  required  any  such  bond.  At 
the  date  of  the  offense  charged,  less  than 
sixty  days  had  elapsed  since  the  passage 
of  the  act  under  which  the  indictment  was 
found.  The  authority  of  the  United  States 
to  prohibit  or  regulate  the  manufacture  of 
smoking  opium  within  a  state,  when  that 
act  is  not  otherwise  unlawful,  must  rest 
upon  the  right  to  exercise  its  taxing  pow- 
er as  to  matters  within  the  states,  lliose 
coming  within  the  operation  of  such  pow- 
ers of  the  government  are  entitled  to  have 
the  duties  and  obligations  thereby  imposed 
made  so  clear  and  certain  that  they  can  be 
readily  complied  with,  and  the  penalties 
avoided.  It  does  not  appear  that  this  has 
been  done  in  the  present  instance.  If  no 
such  bond  had  been  required  by  the  Com- 


missioner of  Internal  Bcvenue,  appellant 
was  not  in  default  in  not  giving  the  bond 
set  out  in  the  indictment,  llie  government 
was  bound  to  show  that  the  Commissioner 
had  by  regulation  required  a  bond  and 
what  it  called  for.  This  it  has  not  done. 
We  are  unable  to  see  how  appellant  could 
be  held  for  failure  to  comply  with  regu- 
lations which  had  never  been  promulgated. 
The  offense  of  count  2  is  the  failure  of  ap- 
pellant to  give  *the  bond  required  by  law 
to  be  given  by  a  manufacturer  of  opium, 
to  wit,  a  bond  with  sureties  satisfactory  to 
the  collector  of  internal  revenue  and  in  a 
penal  sum  of  not  less  than  one  hundred 
thousand  dollars.'  By  the  statute  this 
bond  must  be  such  as  the  Commissioner  of 
Internal  Revenue,  with  the  approval  of  the 
Secretary  of  the  Treasury,  may  by  regula- 
tion require.  No  such  regulation  is  either 
alleged  or  shown,  and  therefore,  so  far  as 
the  record  discloses,  there  was  no  means 
whereby  appellant  could  have  complied  with 
the  statute." 


Sec.  3.  [Stamps  required.']  That  all  opium  prepared  for  smoking  manu- 
factured in  the  United  States  shall  be  duly  stamped  in  such  a  permanent 
manner  as  to  denote  the  payment  of  the  internal-revenue  tax  thereon.  [S8 
Stat.  L.  £78.'] 

Sec.  4.  \_Provisions  applicable  to  stamps.]  That  the  provisions  of  exist- 
ing laws  covering  the  engraving,  issue,  sale,  accountability,  effacement,  can- 
cellation, and  the  destruction  of  stamps  relating  to  tobacco  and  snuff,  as  far  as 
applicable,  are  hereby  made  to  apply  to  stamps  provided  fot  by  the  pi^eceding 
section.     [38  Stat.  L.  278.] 


Failure  to  stamp.  —  Where  a  manufac- 
turer of  opium  for  smoking  purposes  is 
convicted  of  failing  to  stamp  the  opium 
in  such  a  permanent  manner  as  to  denote 
the  payment  of  the  internal  revenue  tax 
thereon,  and  the  indictment  does  not  allege, 
nor  the  record  disclose,  that  there  existed 


any  stamp,  or  that  the  Commissioner  of 
Internal  Revenue,  with  the  approval  of 
the  Secretary  of  the  Treasury,  had  by  reg- 
ulation required  any  stamp  for  such  pur- 
pose, the  conviction  will  be  reversed.  Chin 
Sing  V.  U.  S.  (C.  C.  A.  7th  Cir.  1916) 
227  Fed.  397. 


Sec.  5.  [^Penalty  for  violation  —  forfeiture.]  That  a  penalty  of  not  less 
than  $10,000  or  imprisonment  for  not  less  than  five  years,  or  both,  in  the 
discretion  of  the  court,  shall  be  imposed  for  each  and  every  violation  of  the 
preceding  sections  of  this  Act  relating  to  opium  by  any  person  or  persons ; 
and  all  opium  prepared  for  smoking  wherever  found  within  the  United  States 
without  the  stamps  required  by  this  Act  shall  be  forfeited  and  destroyed. 
138  Stat.  L.  278.] 

Sec.  6.  [Repeal  of  certain  laws,]  The  provisions  of  the  Act  of  October 
first,  eighteen  hundred  and  ninety  (Twenty-sixth  Statutes,  page  fifteen  hun- 
dred and  sixty-seven),  in  so  far  as  they  relate  to  the  manufacture  of  smoking 
opium,  are  hereby  repealed.     [38  Stat.  L.  278.] 

For  the  Act  of  Oct.  1,  1890,  relating  to  tax  on  manufactured  opium  see  3  Fed.  Stat 
Annot.  765, 
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[Sec-  1.]  [Nvmber  of  districts  and  collectors.']  *  *  *  On  and 
after  October  first,  nineteen  hundred  and  fourteen,  the  whole  number  of  col- 
lection districts  for  the  collection  of  internal  revenue  and  the  whole  number 
of  collectors  of  internal  revenue  shall  not  exceed  sixty-four,     [55  Stat.  L. 

This  and  the  following  paragraph  are  from  the  Legislative,  Executive  and  Judicial 
Appropriation  Act  of  Julj  16,  1914,  ch.  141. 

[Income  tax  —  clerks,  etc.  —  salaries.']  *  *  *  Collecting  the  income 
tax :  For  expenses  of  assessing  and  collecting  the  income  tax  as  provided  in 
paragraph  N,  section  two,  of  an  Act  entitled  *^An  Act  to  reduce  tariff  duties, 
and  to  provide  revenue  for  the  Government,  and  for  other  purposes,"  ap- 
proved October  third,  nineteen  hundred  and  thirteen,  which  Act  is  hereby 
amended  to  authorize  two  chiefs  of  division  at  $3,500  and  $2,500  per  annum, 
respectively,  in  lieu  of  two  chiefs  of  division  at  $2,500  each,  including  the 
employment  in  the  District  of  Columbia  of  necessary  clerical  and  other  per- 
sonal services,  and  the  purchase  of  such  supplies,  equipment,  mechanical 
devices,  and  other  articles  as  may  be  necessary  for  use  in  the  District  of 
Columbia  and  the  several  collection  districts.     ♦     *     *     [S8  Stat.  L.  475.] 

For  the  Tariff  Act  of  1913,  see  1914  Supp.  Fed.  Stat.  Annot.  59. 


An  Act  To  tax  the  privilege  of  dealing  on  exchanges,  hoards  of  trade,  and  similar  places  in 
contracts  of  sale  of  cotton  for  future  delivery,  and  for  other  purposes. 

lAct  of  Aug.  18,  1914,  Ch.  255.'\ 

[Sec.  1.]  [United  States  cotton  futures  Act.]  That  this  Act  shall  be 
known  by  the  short  title  of  the  "United  States  cotton  futures  Act.''  [38 
Stat.  L.  693.] 

Cotton  Futures  Act  not  a  law  of  United  1018,  24  South.  674;  Perry  Co.  ▼.  Sclma, 
States.  —  This  act  having  originated  in  tho  etc.,  R.  R.,  58  Ala.  646 ;  Thierman  *  Co.  v. 
United  States  Senate  contrary  to  the  con-  Commonwealth,  123  Ky.  740,  07  S.  W.  306. 
stitutional  requirement  that  bills  for  rais-  It  has  not  heretofore  been  found  necessary 
ing  revenue  must  originate  in  the  House  to  condemn  an  act  of  Congress  for  this 
of  Representatives,  is  not  and  never  was  a  kind  of  careless  journey  work,  though  it 
law  of  the  United  States.  Hubbard  v.  has  sometimes  required  a  good  deal  of  men- 
Lowe  (S.  D.  N.  Y.  1915),  226  Fed.  135,  tal  strain  to  demonstrate  that  some  piece 
wherein  it  was  held  as  a  matter  of  law  that  of  legislation  originating  in  a  Senate  was 
the  court  must  accept  the  statement  of  a  'bill  for  raising  revenue.'  Twin  City 
the  records  in  the  office  of  the  Secretary  Bank  v.  Nebeker,  167  U.  S.  106,  17  Sup.  Ct. 
of  State  that  the  Cotton  Futures  Act  origi-  766,  42  L.  ed.  134;  United  States  v.  James, 
Bated  in  the  Senat<>.  Reverting  to  this  13  Blatchf.  207,  Fed.  Cas.  No.  15464;  Dun- 
definite  finding  of  law  the  court  said:  dee,  etc.  v.  Parrish  (C.  C.)  24  Fed.  197; 
"When  the  Congress,  through  its  proper  of-  Geer  v.  Board  of  Commissioners,  97  Fed. 
ficials,  certifies  that  it  has  gone  through  435,  38  C.  C.  A.  250.  If  these  courts  had 
the  forma  of  lawmaking  in  violation  of  an  not  assumed  that  a  revenue  bill  of  Senate 
express  constitutional  mandate,  is  the  re-  origin  was  a  nullity,  why  spend  so  much 
suit  a  law  at  all?  Of  course  it  is  not;  time  in  proving  that  the  act  under  con- 
the  question  answers  itself,  unless  there  sideration  was  not  such  a  bill?  Defendant 
be  some  different  treatment  due  to  an  act  has  urged  upon  the  court  that  in  Rainf.y 
created  in  a  fundamentally  illegal  man-  v.  United  Statcv,  232  U.  S.  at  page  317,  34 
ner  and  that  accorded  to  one  created  for  Sup.  Ct.  at  page  431,  58  L.  ed.  617,  the 
an  unconstitutional  purpose.  There  can  be  Supreme  Court  declined  to  state  that  there 
no  such  difference  logically.  Any  and  all  was  'judicial  power  after  an  act  of  Con- 
violations  of  constitutional  requirements  gress  has  been  duly  promulgated  to  inquire 
vitiate  a  statute,  and  it  has  beon  so  held  in  which  house  it  originated  for  the  pur- 
in  three  states.  Succession  of  Givanovich,  pose  of  determining  its  validity.'  There 
50  La.  Ann.,  Pt.  I,  625,  24  South.  670;  was  nothing  in  the  Rainey  case  requiring 
Succession  of  Sala,  60  La.  Ann.,   Pt.   II,  decision  on  the  point  here  raised  which  is 
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not  (under  the  reasoning  in  Field  v.  Clark, 
supra)  an  inquiry  as  to  the  house  of  origin 
of  the  Cotton  Futures  Act.  No  inquiry  is 
necessary.  The  certificate  of  Congress,  the 
enrolled  Act  and  Statutes  at  Large  all 
proclaim  the  house  in  which  Congress 
thought  this  bill  originated,  wherefore  the 
sole  question  here  is  as  to  the  effect  of  such 
a  proclamation  of  unconstitutional  action. 


To  this  situation  the  remark  in  the  Rainey 
case  has  no  application.  It  is  not  seen 
how  the  court  can  disregard  the  informa- 
tion furnished  by  the  Congress  itself.  The 
Cotton  Futures  Act  is  not,  and  never  was, 
a  law  of  the  United  States.  It  is  one  of 
those  legislative  projects  which,  to  be  a 
law,  must  originate  in  the  lower  house." 


Sec.  2.  [Definitions  and  construction."]  That,  for  the  purposes  of  this 
Act,  the  term  ^^contract  of  sale"  shall  he  held  to  include  sales,  agreements  of 
sale,  and  agreements  to  sell.  That  the  word  "person,"  wherever  used  in  this 
Act,  shall  be  construed  to  import  the  plural  or  singular,  as  the  case  demands, 
and  shall  include  individuals,  associations,  partnerships,  and  corporations. 
When  construing  and  enforcing  the  provisions  of  this  Act,  the  act,  omis- 
sion, or  failure  of  any  official,  agent,  or  other  person  acting  for  or  employed 
by  any  association,  partnership,  or  corporation  within  the  scope  of  his  employ- 
ment or  office,  shall,  in  every  case,  also  be  deemed  the  act,  omission,  or  failure 
of  such  association,  partnership,  or  corporation  as  well  as  that  of  the  person. 
138  Stat.  L.  693.] 

Sec  3.  [Tax  levied  on  contracts  for  future  delivery.']  That  upon  each 
contract  of  sale  of  any  cotton  for  future  delivery  made  at^  on,  or  in  any 
exchange,  board  of  trade,  or  similar  institution  or  place  of  business,  there  is 
hereby  levied  a  tax  in  the  nature  of  an  excise  of  2  cents  for  each  pound  of 
the  cotton  involved  in  any  such  contract    \_38  Stat.  L.  693.] 

Sec.  4.  {^Contracts  of  sale  —  form  and  contents.]  That  each  contract  of 
sale  of  cotton  for  future  delivery  mentioned  in  section  three  of  this  Act  shall 
be  in  writing  plainly  stating,  or  evidenced  by  written  memorandum  showing, 
the  terms  of  such  contract,  including  the  quantity  of  the  cotton  involved  and 
the  names  and  addresses  of  the  seller  and  buyer  in  such  contract,  and  shall 
be  signed  by  the  party  to  be  charged,  or  by  his  agent  in  his  behalf.  If  the  con- 
tract or  memorandum  specify  in  bales  the  quantity  of  the  cotton  involved, 
without  giving  the  weight,  each  bale  shall,  for  the  purposes  of  this  Act,  be 
deemed  to  weigh  five  hundred  pounds.     [38  Stat.  L.  693.] 

Sec.  5.  [Contracts  when  exempt  from  tax.]  That  no  tax  shall  be  levied 
under  this  Act  on  any  contract  of  sale  mentioned  in  section  three  hereof,  if 
the  contract  comply  with  each  of  the  following  conditions: 

First.  Conform  to  the  requirements  of  section  four  of,  and  the  rules  and 
regulations  made  pursuant  to,  this  Act. 

Second.  Specify  the  basis  grade  for  the  cotton  involved  in  the  contract, 

which  shall  be  one  of  the  grades  for  which  standards  are  established  by  the 

Secretary  of  Agriculture  except  grades  prohibited  from  being  delivered  on 

a  contract  made  under  this  section  by  the  fifth  subdivision  of  this  section, 

the  price  per  pound  at  which  the  cotton  of  such  basis  grade  is  contracted  to 

be  bought  or  sold,  the  date  when  the  purchase  or  sale  was  made,  and  the  month 

or  months  in  which  the  contract  is  to  be  fulfilled  or  settled :  Provided,  That 

middling  shall  be  deemed  the  basis  grade  incorporated  into  the  contract  if  no 

other  basis  grade  be  specified  either  in  the  contract  or  in  the  memorandum 

evidencing  the  same. 

Third.  Provide  that  the  cotton  dealt  with  therein  or  delivered  thereunder 
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shall  be  of  or  within  the  grades  for  which  standards  are  established  by  the 
Secretary  of  Agriculture  except  grades  prohibited  from  being  delivered  on  a 
contract  made  under  this  section  by  the  fifth  subdivision  of  this  section  and 
no  other  grade  or  grades. 

Fourth.  Provide  that  in  case  cotton  of  grade  other  than  the  basis  grade  be 
tendered  or  delivered  in  settlement  of  such  contract,  the  differences  above  or 
below  the  contract  price  which  the  receiver  shall  pay  for  such  grades  other 
than  the  basis  grade  shall  be  the  actual  commercial  differences,  determined  as 
hereinafter  provided. 

Fifth.  Provide  that  cotton  that,  because  of  the  presence  of  extraneous 
matter  of  any  character  or  irregularities  or  defects,  is  reduced  in  value  below 
that  of  Good  Ordinary,  or  cotton  that  is  below  the  grade  of  Good  Ordinary, 
or,  if  tinged,  cotton  that  is  below  the  grade  of  Low  Middling,  or,  if  stained, 
cotton  that  is  below  the  grade  of  Middling,  the  grades  mentioned  being  of 
the  oflScial  cotton  standards  of  the  United  States,  or  cotton  that  is  less  than 
seven-eighths  of  an  inch  in  length  of  staple,  or  cotton  of  perished  staple  or  of 
immature  staple,  or  cotton  that  is  "gin  cut''  or  reginned,  or  cotton  that  is 
"repacked"  or  "false  packed"  or  "mixed  packed"  or  "water  packed,"  shall 
not  be  delivered  on,  under,  or  in  settlement  of  such  contract. 

Sixth.  Provide  that  all  tenders  of  cotton  under  such  contract  shall  be  the 
full  number  of  bales  involved  therein,  except  that  such  variations  of  the  num- 
ber of  bales  may  be  permitted  as  is  necessary  to  bring  the  total  weight  of 
the  cotton  tendered  within  the  provisions  of  the  contract  as  to  weight ;  that, 
on  the  fifth  business  day  prior  to  delivery,  the  person  making  the  tender  shall 
give  to  the  person  receiving  the  same  written  notice  of  the  date  of  delivery, 
and  that,  on  or  prior  to  the  date  so  fixed  for  delivery,  and  in  advance  of  final 
settlement  of  the  contract,  the  person  making  the  tender  shall  furnish  to 
the  person  receiving  the  same  a  written  notice  or  certificate  stating  the  grade 
of  each  individual  bale  to  be  delivered  and,  by  means  of  marks  or  numbers, 
identifying  each  bale  with  its  grade. 

Seventh.  Provide  that,  in  case  a  dispute  arises  between  the  person  making 
the  tender  and  the  person  receiving  the  same,  as  to  the  quality,  or  the  grade, 
or  the  length  of  staple,  of  any  cotton  tendered  under  the  contract,  either  party 
may  refer  the  question  to  the  Secretary  of  Agriculture  for  determination, 
and  that  such  dispute  shall  be  referred  and  determined,  and  the  costs  thereof, 
fixed,  assessed,  collected  and  paid,  in  such  manner  and  in  accordance  with 
such  rules  and  regulations  as  may  be  prescribed  by  the  Secretary  of  Agricul- 
ture. 

The  provisions  of  the  third,  fourth,  fifth,  sixth,  and  seventh  subdivisions 
of  this  section  shall  be  deemed  fully  incorporated  into  any  such  contract  if 
there  be  written  or  printed  thereon,  or  on  the  memorandum  evidencing  the 
same,  at  or  prior  to  the  time  the  same  is  signed,  the  phrase,  "Subject  to 
United  States  cotton  futures  Act,  section  five." 

The  Secretary  of  Agriculture  is  authorized  to  prescribe  rules  and  regula- 
tions for  carrying  out  the  purposes  of  the  seventh  subdivision  of  this  section, 
and  his  findings,  upon  any  dispute  referred  to  him  under  said  seventh  sub- 
division, made  after  the  parties  in  interest  have  had  an  opportunity  to  be 
heard  by  him  or  such  officer,  officers,  agent,  or  agents  of  the  Department  of 
Agriculture  as  he  may  designate,  shall  be  accepted  in  the  courts  of  the  United 
States  in  all  suits  between  such  parties,  or  their  privies,  as  prima  facie 
evidence  of  the  true  quality,  or  grade,  or  length  of  staple,  of  the  cotton  in- 
volved.    [S8  Stat  L.  69S.'] 
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Sec.  6.  [Determining  cotton  v(dues.'\  That  for  the  purposes  of  section 
five  of  this  Act  the  differences  above  or  below  the  contract  price  which  the  re- 
ceiver shall  pay  for  cotton  of  grades  above  or  below  the  basis  grade  in  the 
settlement  of  a  contract  of  sale  for  the  future  delivery  of  cotton  shall  be 
determined  by  the  actual  commercial  differences  in  value  thereof  upon  the 
sixth  business  day  prior  to  the  day  fixed,  in  accordance  with  the  sixth  sub- 
division of  section  five,  for  the  delivery  of  cotton  on  the  contract,  established 
by  the  sale  of  spot  cotton  in  the  market  where  the  future  transaction  involved 
occurs  and  is  consummated  if  such  market  be  a  bona  fide  spot  market ;  and  in 
the  event  there  be  no  bona  fide  spot  market  at  or  in  the  place  in  which  such 
future  transaction  occurs,  then,  and  in  that  case,  the  said  differences  above  or 
below  the  contract  price  which  the  receiver  shall  pay  for  cotton  above  or  below 
the  basis  grade  shall  be  determined  by  the  average  actual  commercial  differ- 
ences in  value  thereof,  upon  the  sixth  business  day  prior  to  the  day  fixed,  in 
accordance  with  the  sixth  subdivision  of  section  five,  for  the  delivery  of  cotton 
on  the  contract,  in  the  spot  markets  of  not  less  than  five  places  designated  for 
the  purpose  from  time  to  time  by  the  Secretary  of  Agriculture,  as  such 
values  were  established  by  the  sales  of  spot  cotton,  in  such  designated  five  or 
more  markets:  Provided,  That  for  the  purposes  of  this  section  such  values 
in  the  said  spot  markets  be  based  upon  the  standards  for  grades  of  cotton 
established  by  the  Secretary  of  Agriculture:  And  provided  further.  That 
whenever  the  value  of  one  grade  is  to  be  determined  from  the  sale  or  sales 
of  spot  cotton  of  another  grade  or  grades,  such  value  shall  be  fixed  in  accord- 
ance with  rules  and  regulations  which  shall  be  prescribed  for  the  purpose  by 
the  Secretary  of  Agriculture.     [88  Stat.  L.  695.] 

Sec.  7.  [Bona  fide  spot  markets  —  designation."]  That  for  the  purposes 
of  this  Act  the  only  markets  which  shall  be  considered  bona  fide  spot 
markets  shall  be  those  which  the  Secretary  of  Agriculture  shall,  from  time 
to  time,  after  investigation,  determine  and  designate  to  be  such,  and  of  which 
he  shall  give  public  notice.     [88  Stat.  L.  695. ] 

Sec.  8.  [Insufficient  number  of  spot  nvarhets  —  effect  ofi"]  That  in  deter- 
mining, pursuant  to  the  provisions  of  this  Act,  what  markets  are  bona  fide 
spot  markets,  the  Secretary  of  Agriculture  is  directed  to  consider  only  mark- 
ets in  which  spot  cotton  is  sold  in  such  volume  and  under  such  conditions  as 
customarily  to  reflect  accurately  the  value  of  middling  cotton  and  the  differ- 
ences between  the  prices  or  values  of  middling  cotton  and  of  other  grades  of 
cotton  for  which  standards  shall  have  been  established  by  the  Secretary  of 
Agriculture :  Provided,  That  if  there  be  not  sufiicient  places,  in  the  markets 
of  which  are  made  bona  fide  sales  of  spot  cotton  of  grades  for  which  stand- 
ards are  established  by  the  Secretary  of  Agriculture,  to  enable  him  to  desig- 
nate at  least  five  spot  markets  in  accordance  with  section  six  of  this  Act,  he 
shall,  from  data  as  to  spot  sales  collected  by  him,  make  rules  and  regulations 
for  determining  the  actual  commercial  differences  in  the  value  of  spot  cotton 
of  the  grades  established  by  him  as  reflected  by  bona  fide  sales  of  spot  cotton, 
of  the  same  or  different  grades,  in  the  markets  selected  and  designated  by  him, 
from  time  to  time,  for  that  purpose,  and  in  that  event,  differences  in  value  of 
cotton  of  various  grades  involved  in  contracts  made  pursuant  to  section  five 
of  this  Act  shall  be  determined  in  compliance  with  such  rules  and  regula- 
tions.    [88  Stat.  L.  695.'] 
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Sec.  9.  [Standards  of  cotton  officially  established,']  That  the  Secretary  of 
Agriculture  is  authorized,  from  time  to  time,  to  establish  and  promulgate 
standards  of  cotton  by  which  its  quality  or  value  may  be  judged  or  deter- 
mined, including  its  grade,  length  of  staple,  strength  of  staple,  color,  and  such 
other  qualities,  properties,  and  conditions  as  may  be  standardized  in  practical 
form,  which,  for  the  purposes  of  this  Act,  shall  be  known  as  the  "OflScial 
cotton  standards  of  the  United  States,'^  and  to  adopt,  change,  or  replace  the 
standard  for  any  grade  of  cotton  established  under  the  Act  making  appro- 
priations for  the  Department  of  Agriculture  for  the  fiscal  year  ending  Jime 
thirtieth,  nineteen  hundred  and  nine  (Thirty-fifth  Statutes  at  Large,  page 
two  hundred  and  fifty-one),  and  Acts  supplementary  thereto:  Provided,  That 
any  standard  of  any  cotton  established  and  promulgated  under  this  Act  by 
the  Secretary  of  Agriculture  shall  not  be  changed  or  replaced  within  a  period 
less  than  one  year  from  and  after  the  date  of  the  promulgation  thereof  by  the 
Secretary  of  Agriculture :  Provided  further,  That,  subsequent  to  six  months 
after  the  date  section  three  of  this  Act  becomes  effective,  no  change  or  replace- 
ment of  any  standard  of  any  cotton  established  and  promulgated  under  this 
Act  by  the  Secretary  of  Agriculture  shall  become  effective  until  after  one 
year's  public  notice  thereof,  which  notice  shall  specify  the  date  when  the  same 
is  to  become  effective.  The  Secretary  of  Agriculture  is  authorized  and  di- 
rected to  prepare  practical  forms  of  the  oflScial  cotton  standards  which  shall 
be  established  by  him,  and  to  furnish  such  practical  forms  from  time  to  time, 
upon  request,  to  any  person,  the  cost  thereof,  as  determined  by  the  Secretary 
of  Agriculture,  to  be  paid  by  the  person  requesting  the  same,  and  to  certify 
such  practical  forms  under  the  seal  of  the  Department  of  Agriculture  and 
under  the  signature  of  the  said  Secretary,  thereto  affixed  by  himself  or  by 
some  official  or  employee  of  the  Department  of  Agriculture  thereunto  duly 
authorized  by  the  said  Secretary.     \_38  Stat.  L,  696 J] 

For  the  Act  relating  to  grades  of  cotton  above  referred  to  see  1009  Supp.  Fed.  Stat. 
Annot.  6. 

Sec.  10.  [CorUra^ts  when  exempt  from  tax,"]  That  no  tax  shall  be  levied 
under  this  Act  on  any  contract  of  sale  mentioned  in  section  three  hereof,  if 
the  contract  comply  with  each  of  the  following  conditions : 

First  Conform  to  the  rules  and  regulations  made  pursuant  to  this  Act. 

Second.  Specify  the  grade,  type,  sample,  or  description  of  the  cotton  in- 
volved in  the  contract,  the  price  per  pound  at  which  such  cotton  is  contracted 
to  be  bought  or  sold,  the  date  of  the  purchase  or  sale,  and  the  time  when  ship- 
ment or  delivery  of  such  cotton  is  to  be  made. 

Third.  Provide  that  cotton  of  or  within  the  grade  or  of  the  type,  or  accord- 
ing to  the  sample  or  description,  specified  in  the  contract  shall  be  delivered 
thereunder,  and  that  no  cotton  which  does  not  conform  to  the  type,  sample, 
or  description,  or  which  is  not  of  or  within  the  grade,  specified  in  the  contract 
shall  be  tendered  or  delivered  thereunder. 

Fourth,  Provide  that  the  delivery  of  cotton  under  the  contract  shall  not 
be  effected  by  means  of  "set-off"  or  "ring"  settlement,  but  only  by  the  actual 
transfer  of  the  specified  cotton  mentioned  in  the  contract. 

The  provisions  of  the  first,  third,  and  fourth  subdivisions  of  this  section 

shall  be  deemed  fully  incorporated  into  any  such  contract  if  there  be  written 

or  printed  thereon,  or  on  the  document  or  memorandum  evidencing  the  same, 

at  or  prior  to  the  time  the  same  is  entered  into,  the  words  "Subject  to  United 

States  cotton  futures  Act,  section  ten." 
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This  Act  shall  not  be  construed  to  impose  a  tax  on  any  sale  of  spot  cotton. 
This  section  shall  not  be  construed  to  apply  to  any  contract  of  sale  made  in 
compliance  with  section  five  of  this  Act.     \^S8  Stat.  L.  696.^ 

Sec.  11.  [Tax  levied  on  cotton  orders.']  That  upon  each  order  transmit- 
ted, or  directed  or  authorized  to  be  transmitted,  by  any  person  within  the 
United  States  for  the  making  of  any  contract  of  sale  of  cotton  grown  in  the 
United  States  for  future  delivery  in  cases  in  which  the  contract  of  sale  is  or 
is  to  be  made  at,  on,  or  in  any  exchange,  board  of  trade,  or  similar  institution 
or  place  of  business  in  any  foreign  country,  there  is  hereby  levied  an  excise 
tax  at  the  rate  of  2  cents  for  each  pound  of  the  cotton  so  ordered  to  be  bought 
or  sold  under  such  contract :  Provided,  That  no  tax  shall  be  levied  under  this 
Act  on  any  such  order  if  the  contract  made  in  pursuance  thereof  comply 
either  with  the  conditions  specified  in  the  first,  second,  third,  fourth,  fifth, 
and  sixth  subdivisions  of  section  five,  or  with  all  the  conditions  specified  in 
section  ten  of  this  Act,  except  that  the  quantity  of  the  cotton  involved  in  the 
contract  may  be  expressed  therein  in  terms  of  kilograms  instead  of  pounds. 
IS8  Stat.  L.  697.'] 

Sec.  12.  {^Payment  of  tax  —  stamps,']  That  the  tax  imposed  by  section 
three  of  this  Act  shall  be  paid  by  the  seller  of  the  cotton  involved  in  the  con- 
tract of  sale,  by  means  of  stamps  which  shall  be  afiixed  to  such  contracts,  or 
to  the  memoranda  evidencing  the  same,  and  canceled  in  compliance  with  rules 
and  regulations  which  shall  be  prescribed  by  the  Secretary  of  the  Treasury. 
The  tax  imposed  by  section  eleven  of  this  Act  shall  be  paid  by  the  sender  of 
the  order  and  collected  in  accordance  with  rules  and  regulations  which  shall 
be  prescribed  by  the  Secretary  of  the  Treasury.     [_38  Stat.  L.  697.] 

Sec.  13.  [Unenforceahle  contracts.]  That  no  contract  of  sale  of  cotton 
for  future  delivery  mentioned  in  section  three  of  this  Act  which  does  not 
conform  to  the  requirements  of  section  four  hereof  and  has  not  the  necessary 
stamps  affixed  thereto  as  required  by  section  twelve  hereof  shall  be  enforce- 
able in  any  court  of  the  United  States  by,  or  on  behalf  of,  any  party  to  such 
contract  or  his  privies.  That  no  contract  of  sale  of  cotton  jfor  future  delivery^ 
made  in  pursuance  of  any  order  mentioned  in  section  eleven  of  this  Act, 
shall  be  enforceable  in  any  court  of  the  United  States  by  or  on  behalf  of  any 
party  to  such  contract  or  his  privies  unless  it  conforms  to  the  requirements 
of  section  four  hereof  and  the  tax  imposed  by  section  eleven  upon  the  order 
for  such  contract  shall  have  been  paid  in  compliance  with  section  twelve  of 
this  Act    [38  Stat.  L.  697.] 

Sec.  14.  [Enforcement  of  Act  —  rvJes  and  regulations  —  agents.]  That 
the  Secretary  of  the  Treasury  is  authorized  to  make  and  promulgate  such 
rules  and  regulations  as  he  may  deem  necessary  to  collect  the  tax  imposed  by 
this  Act  and  otherwise  to  enforce  its  provisions.  Further  to  effect  this  pur- 
pose, he  shall  require  all  persons  coming  within  its  provisions  to  keep  such 
records  and  statements  of  account  as  will  fully  and  correctly  disclose  all 
transactions  mentioned  in  sections  three  and  eleven  of  this  Act ;  and  he  may 
appoint  agents  to  conduct  the  inspection  necessary  to  collect  said  tax  and 
otherwise  to  enforce  this  Act  and  all  rules  and  regulations  made  by  him  in 
pursuance  hereof,  and  may  fix  the  compensation  of  such  agents.     [88  Stat.  L^ 

697.] 
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Sec.  15.  [^Penalties  for  violation  of  AcW]  That  any  person  liable  to  the 
payment  of  any  tax  imposed  by  this  Act  who  fails  to  pay,  or  evades  or 
attempts  to  evade  the  payment  of  such  tax,  and  any  person  who  otherwise 
violates  any  provision  of  this  Act,  or  any  rule  or  regulation  made  in  pursu- 
ance hereof,  shall  be  deemed  guilty  of  a  misdemeanor,  and,  upon  conviction 
thereof,  shall  be  fined  not  less  than  $100  nor  more  than  $20,000,  in  the  dis- 
cretion of  the  court;  and,  in  case  of  natural  persons,  may,  in  addition,  be 
punished  by  imprisonment  for  not  less  than  sixty  days  nor  more  than  three 
years,  in  the  discretion  of  the  court.     [^88  Stat,  L.  697.'\ 

Sec.  16.  ^Informers  rewarded —  United  States  attorneys  when  to  prose- 
cute under  Act,']  That  in  addition  to  the  foregoing  punishment  there  is  hereby 
imposed,  on  account  of  each  violation  of  this  Act,  a  penalty  of  $2,000,  to  be 
recovered  in  an  action  founded  on  this  Act  in  the  name  of  the  United  States 
as  plaintiff,  and  when  so  recovered  one-half  of  said  amount  shall  be  paid  over 
to  the  person  giving  the  information  upon  which  such  recovery  was  based. 
It  shall  be  the  duty  of  United  States  attorneys,  to  whom  satisfactory  evidence 
of  violations  of  this  Act  is  furnished,  to  institute  and  prosecute  actions  for 
the  recovery  of  the  penalties  prescribed  by  this  section.     [38  Stat.  L.  697.'] 

Sec.  17.  [Testimony  of  interested  persons  —  immunity  from  prosecu- 
tion.] That  no  person  whose  evidence  is  deemed  material  by  the  officer 
prosecuting  on  behalf  of  the  United  States  in  any  case  brought  under  any 
provision  of  this  Act  shall  withhold  his  testimony  because  of  complicity  by 
him  in  any  violation  of  this  Act  or  of  any  regulation  made  pursuant  to  this 
Act,  but  any  such  person  called  by  such  officer  who  testifies  in  such  case  shall 
be  exempt  from  prosecution  for  any  offense  to  which  his  testimony  relates. 
[88  Stat.  L.  698.] 

Sec.  18.  [Exemption  from  penalty  of  person  paying  tax  —  rigTit  of  state, 
etc.,  to  tax.] -That  the  payment  of  any  tax  levied  by  this  Act  shall  not  exempt 
any  person  from  any  penalty  or  punishment  now  or  hereafter  provided  by  the 
laws  of  any  State  for  entering  into  contracts  of  sale  of  cotton  for  future 
delivery,  nor  shall  the  payment  of  any  tax  imposed  by  this  Act  be  held  to 
prohibit  any  State  or  municipality  from  imposing  a  tax  on  the  same  trans- 
action.    [38  Stat.  L.  698.] 

Sec.  19.   [Appropriation  for  enforcing  Act.]   That  there  is  hereby  appro- 
priated, out  of  any  moneys  in  the  Treasury  not  otherwise  appropriated,  for' 
the  fiscal  year  ending  June  thirtieth,  nineteen  hundred  and  fifteen,  the  sum 
of  $50,000  or  so  much  thereof  as  may  be  necessary  to  enable  the  Secretary  of 
the  Treasury  to  carry  out  the  provisions  of  this  Act     [38  Stat.  L.  698.] 

Sec.  20.  [Appropriation  for  making  investigations,  etc.  —  reports  — 
disposition  of  receipts.]  That  there  is  hereby  appropriated,  out  of  any  mon- 
eys in  the  Treasury  not  otherwise  appropriated,  available  until  expended,  the 
sum  of  $150,000  or  so  much  thereof  as  may  be  necessary  to  enable  the  Secre- 
tary of  Agriculture  to  make  such  investigations,  to  collect  such  data,  and 
to  use  such  methods  and  means  as  he  may  deem  necessary  to  determine  and 
designate  what  are  bona  fide  spot  markets  within  the  meaning  of  this  Act,  to 
prescribe  rules  and  r^ulations  pursuant  to  sections  five,  six,  and  eight  hereof, 

to  establish  and  promulgate  standards  for  cotton  and  to  furnish  practical 
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forms  thereof  as  authorized  by  section  nine  hereof,  to  publish  the  results  of 
his  investigations,  to  pay  rent  and  to  employ  such  persons  as  he  may  deem 
necessary,  in  the  city  of  Washington  and  elsewhere.  The  Secretary  of  Agri- 
culture is  hereby  directed  to  publish  from  time  to  time  the  results  of  investi- 
gations made  in  pursuance  of  this  Act.  All  sums  collected  by  the  Secretary 
of  Agriculture  as  costs  under  section  five,  or  for  furnishing  practical  forms 
under  section  nine  of  this  Act,  shall  be  deposited  and  covered  into  the  Treas- 
ury as  miscellaneous  receipts.     \_88  Stat.  L.  698.'] 

Sec.  21.  \_Time  of  taking  effect.]  That  sections  nine,  nineteen,  and  twenty 
of  this  Act  and  all  provisions  of  this  Act  authorizing  rules  and  regulations  to 
be  prescribed  shall  be  effective  immediately-  All  other  sections  of  this  Act 
shall  become  and  be  effective  on  and  after  six  months  from  the  date  of  the 
passage  of  this  Act :  Provided,  That  nothing  in  this  Act  shall  be  construed  to 
apply  to  any  contract  of  sale  of  any  cotton  for  future  delivery  mentioned  in 
section  three  of  this  Act  which  shall  have  been  made  prior  to  the  date  when 
section  three  becomes  effective.     \_38  Stat.  L.  698.] 


An  Act  To  Increase  the  internal  revenue,  and  for  other  purposes. 
lAct  of  Oct.  22,  1914,  Ch.  331.'\ 

[Sec.  1.]  [^Additional  tax  on  beer,  etc.  —  collection  —  stamps.]  That 
there  shall  be  levied,  collected,  and  paid  in  lieu  of  the  tax  of  $1  now  imposed 
by  law,  a  tax  of  $1.50  on  all  beer,  lager  beer,  ale,  porter,  and  other  similar  fer- 
mented liquor,  brewed  or  manufactured  and  sold,  or  stored  in  warehouse,  or 
removed  for  consumption  or  sale,  within  the  United  States,  by  whatever  name 
such  liquors  may  be  called,  for  every  barrel  containing  not  more  than  thirty- 
one  gallons;  and  at  a  like  rate  for  any  other  quantity  or  for  the  fractional 
parts  of  a  barrel  authorized  and  defined  by  law.  And  section  thirty-three 
hundred  and  thirty-nine  of  the  Revised  Statutes  is  hereby  amended  accord- 
ingly: Provided,  That  the  additional  tax  imposed  in  this  section  on  all  fer- 
mented liquors  stored  in  warehouse  to  which  a  stamp  has  been  affixed  shall 
be  assessed  and  collected  in  the  manner  now  provided  by  law  for  the  collection 
of  taxes  not  paid  by  stamp :  Provided  further.  That  until  appropriate  stamps 
are  prepared  and  furnished,  the  stamps  heretofore  used  to  denote  the  payment 
of  the  internal-revenue  tax  on  fermented  liquor  may  be  stamped  or  imprinted 
with  a  suitable  device  to  denote  the  new  rate  of  tax  herein  imposed,  and  shall 
be  affixed  to  all  packages  containing  such  liquors  on  which  the  tax  imposed  by 
this  Act  is  paid.  Any  person  having  possession  of  unaffixed  stamps  here- 
tofore issued  for  the  payment  of  the  tax  on  fermented  liquors  shall  present 
the  same  to  the  collector  of  the  district,  who  shall  receive  them  at  the  price 
paid  for  such  stamps  by  the  purchaser  and  issue  in  lieu  thereof  new  or  im- 
printed stamps  at  the  rate  provided  in  this  Act    [38  Stat.  L.  7J^.] 

For  R.  S.  sec.  3339,  see  3  Fed.  Stat.  Annot.  713. 

Sec.  2.  [Taxes  on  wines  —  amount  —  collection  —  stamps  —  existing 
stattdes  amended.]  That  upon  all  still  wines,  domestic  and  imported,  when 
sold  or  offered  for  sale  or  consumption,  there  shall  be  levied  and  collected 
taxes  as  follows:  On  each  bottle  containing  one-fourth  pint  or  less,  one- 
fourth  cent;  on  each  bottle  containing  more  than  one-fourth  pint  and  not 
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more  than  one-half  pint>  one-half  cent;  on  each  bottle  containing  more  than 
one-haU  pint  and  not  more  than  one  pint,  1  cent ;  and  on  each  bottle  contain- 
ing more  than  one  pint  and  not  more  than  one  quart,  2  cents ;  and  on  still 
wines  in  all  other  containers,  not  herein  specially  provided  for,  the  tax  shall 
be  at  the  rate  of  8  cents  per  gallon. 

That  upon  all  domestic  and  imported  champagne  and  other  sparkling 
wines,  and  upon  all  artificially  carbonated  wines  when  sold  or  offered  for  sale 
or  consumption,  there  shall  be  levied  and  collected  taxes  as  follows :  Upon 
each  bottle  containing  one-half  pint  or  less,  5  cents ;  on  each  bottle  containing 
more  than  one-half  pint  and  not  more  than  one  pint,  10  cents;  on  each  bottle 
containing  more  than  one  pint  and  not  more  than  one  quart,  20  cents;  and 
on  all  other  containers  at  the  rate  of  20  cents  per  quart ;  and  on  all  liqueurs, 
cordials,  or  similar  compounds,  domestic  and  imported,  by  whatever  name 
sold  or  offered  for  sale,  there  shall  be  levied  and  collected  a  tax  on  each  bottle 
containing  not  more  than  one-half  pint,  1^  cents;  more  than  one-half  pint 
and  not  more  than  one  pint,  3  cents ;  more  than  one  pint  and  not  more  than 
one  quart,  6  cents ;  and  on  larger  containers  a  tax  at  the  rate  of  24  cents  per 
gallon. 

All  of  the  taxes  imposed  in  the  preceding  paragraphs  of  this  section  shall 
be  paid  by  stamps  to  be  affixed  to  each  bottle  or  container  in  which  such  still 
wines,  champagne  wines,  carbonated  wines,  liqueurs,  or  cordials,  or  iSimilar 
compounds  are  sold  or  offered  for  sale:  Provided,  That  when  such  still  wines, 
champagne  wines,  carbonated  wines,  liqueurs,  cordials,  or  similar  compounds, 
taxable  under  the  provisions  of  this  section,  are  sold  or  delivered  by  the 
producer,  importer,  or  dealer  in  wholesale  quantities  to  other  dealers,  in- 
cluding rectifiers,  manufacturing  chemists,  and  druggists,  the  dealer  receiv- 
ing and  selling,  or  offering  the  same  for  sale  or  consumption  to  any  person 
other  than  a  dealer,  shall  affix  thereto  the  stamps  hereinbefore  prescribed: 
And  provided  further.  That  the  stamp  tax  herein  imposed  shall  not  be  col- 
lected on  any  still  wine  used  by  any  rectifier,  manufacturing  chemist,  or 
druggist  in  tike  manufacture  of  any  liqueur,  cordial,  or  compound  subject  to 
any  internal-revenue  tax  imposed  by  this  Act. 

The  Commissioner  of  Internal  Revenue  shall  cause  to  be  prepared  suitable 
and  special  stamps  denoting  the  tax  herein  imposed,  to  be  affixed  and  canceled 
in  such  manner  as  he,  with  the  approval  of  the  Secretary  of  the  Treasury, 
may  prescribe ;  and  the  absence  of  such  stamps  from  any  bottle  or  container 
containing  wine,  liqueur,  cordial,  or  compound  taxable  under  the  provisions 
of  this  section,  sold  or  offered  for  sale  or  consumption,  shall  be  prima  facie 
evidence  that  the  tax  thereon  has  not  been  paid,  and  all  such  wines,  liqueurs, 
cordials,  or  compounds  shall  be  forfeited  to  the  United  States. 

There  shall  be  levied  and  assessed  against  the  maker  or  producer  of  all 
wines  fortified  under  the  provisions  and  conforming  to  the  requirements  of 
the  sections  of  the  tariff  Act  of  October  first,  eighteen  hundred  and  ninety, 
relating  to  the  fortification  of  pure  sweet  wines,  as  amended,  and  as  further 
amended  by  this  Act,  a  tax  of  55  cents  on  each  taxable  gallon  of  grape  brandy 
or  wine  spirits  used  by  him  in  the  fortification  of  such  wines:  Provided, 
however.  That  the  maker  or  producer  of  such  fortified  wines  shall,  tinder 
regulations  and  suitable  bonds,  to  be  prescribed  by  the  Commissioner  of 
Internal  Kevenue,  with  the  approval  of  the  Secretary  of  the  Treasury,  have 
assessed  against  him  monthly  the  said  tax  of  55  cents  on  each  taxable  gallon 
of  grape  brandy  or  wine  spirits  used  by  him  during  the  preceding  month, 
which  assessment  shall  be  paid  within  ninety  days  from  the  date  of  notice 

F.  8.  A.  Supp.— 6.  SI 


Act  of  Oct.  ««,  1914.  INTERNAL  REVENUE.  Act  of  Oct.  22,  1914. 

thereof :  Provided  further.  That  nothing  herein  contained  shall  be  construed 
as  exempting  any  still  wines,  cordials,  liqueurs,  or  similar  compounds  from 
the  payment  of  any  stamp  tax  provided  for  in  this  section. 

The  Commissioner  of  Internal  Revenue,  with  the  approval  of  the  Secretary 
of  the  Treasury,  is  hereby  authorized  to  make  all  necessary  regulations  to 
make  effective  the  provisions  of  this  section. 

That  sections  forty-two,  forty-three,  forty-five,  forty-six,  and  forty-nine  of 
the  Act  of  October  first,  eighteen  hundred  and  ninety,  as  amended  by  sec- 
tion sixty-eight  of  an  Act  approved  August  twenty-eighth  [twenty-seventh], 
eighteen  hundred  and  ninety-four,  and  by  an  Act  approved  June  seventh, 
nineteen  hundred  and  six,  are  further  amended  to  read  as  follows : 

"Sec.  42.  That  any  producer  of  pure  sweet  wines  may  use  in  the  prepara- 
tion of  such  sweet  wines,  under  such  regulations,  and  after  the  filing  of  such 
notices  and  bonds,  together  with  the  keeping  of  such  records  and  the  rendi- 
tion of  such  reports  as  to  materials  and  products  as  the  Commissioner  of 
Internal  Revenue,  with  the  approval  of  the  Secretary  of  the  Treasury,  may 
prescribe,  wine  spirits  produced  by  any  duly  authorized  distiller,  and  the 
Commissioner  of  Internal  Revenue  in  determining  the  liability  of  toy  dis- 
tiller of  wine  spirits  to  assessment  tinder  section  thirty-three  hundred  and 
nine  of  the  Revised  Statutes,  is  authorized  to  allow  such  distiller  credit 
in  his  computations  for  the  wine  spirits  withdrawn  to  be  used  in  fortifying 
sweet  wines  under  this  Act :  Provided^  That  such  wine  containing  after  forti- 
fication more  than  twenty-four  per  centum  of  alcohol,  as  defined  by  section 
thirty-two  hundred  and  forty-nine  of  the  Revised  Statutes,  shall  be  forfeited 
to  the  United  States. 

"Sec.  43.  That  the  wine  spirits  mentioned  in  section  forty-two  of  this 
Act  is  the  product  resulting  from  the  distillation  of  fermented  grape  juice, 
to  which  water  may  have  been  added  prior  to,  during,  or  after  fermentation, 
for  the  sole  purpose  of  facilitating  the  fermentation  and  economical  distilla- 
tion thereof,  and  shall  be  held  to  include  the  product  from  grapes  or  their  resi- 
dues commonly  known  as  grape  brandy,  and  shall  include  commercial  grape 
brandy  which  may  have  been  colored  with  burnt  sugar  or  caramel;  and  the 
pure  sweet  wine  which  may  be  fortified  with  wine  spirits  under  the  pro- 
visions of  this  Act  is  fermented  or  partially  fermented  grape  juice  only,  with 
the  usual  cellar  treatment,  and  shall  contain  no  other  substance  whatever 
introduced  before,  at  the  time  of,  or  after  fermentation,  except  as  herein 
expressly  provided :  Provided,  That  the  addition  of  pure  boiled  or  condensed 
grape  must  or  pure  crystallized  cane  or  beet  sugar,  or  pure  dextrose  sugar 
or  water,  or  any  or  all  of  them,  to  the  .pure  grape  juice  before  fermentation, 
or  to  the  fermented  product  of  such  grape  juice,  or  to  both,  prior  to  the  forti- 
fication provided  in  this  Act,  either  for  the  purpose  of  perfecting  sweet 
wines  according  to  commercial  standards  or  for  mechanical  purposes,  shall 
not  be  excluded  by  the  definition  of  pure  sweet  wine  aforesaid:  Provided, 
however,  That  the  cane  or  beet  sugar,  or  pure  dextrose  sugar  so  used  shall  not 
be  in  excess  of  eleven  per  centum  of  the  weight  of  the  wine  to  be  fortified 
under  .this  Act:  And  provided  further.  That  the  addition  of  water  herein 
authorized  shall  be  under  such  regulations  and  limitations  as  the  Commis- 
sioner of  Internal  Revenue,  with  the  approval  of  the  Secretary  of  the  Treas- 
ury, may  from  time  to  time  prescribe :  Provided,  however.  That  records  kept 
in  accordance  with  such  regulations  as  to  the  percentage  of  saccharine,  acid, 
alcoholic,  and  added  water  content  of  the  wine  offered  for  fortification 
shall  be  open  to  inspection  by  any  official  of  the  Department  of  Agriculture 
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thereto  duly  authorized  by  the  Secretary  of  Agriculture ;  but  in  no  case  shall 
such  wines  to  which  water  has  been  added  be  eligible  for  fortification  under 
the  provisions  of  this  Act,  where  the  same,  after  fermentation  and  before  for- 
tification, have  an  alcoholic  strength  of  less  than  five  per  centum  of  their 
volume. 

"Sec.  45.  That  under  such  regulations  and  official  supervision,  and  upon 
the  execution  of  such  entries  and  the  giving  of  such  bonds,  bills  of  lading, 
and  other  security  as  the  Commissioner  of  Internal  Revenue,  with  the 
approval  of  the  Secretary  of  the  Treasury,  shall  prescribe,  any  producer  of 
pure  sweet  wines  as  defined  by  this  Act  may  withdraw  wine  spirits  from  any 
special  bonded  warehouse  in  original  packages  or  from  any  registered  dis- 
tillery in  any  quantity  not  less  than  eighty  wine  gallons,  and  may  use  so 
much  of  the  same  as  may  be  required  by  him  under  such  regulations,  and 
after  the  filing  of  such  notices  and  bonds  and  the  keeping  of  such  records  and 
the  rendition  of  such  reports  as  to  materials  and  products  and  the  disposition 
of  the  same  as  the  Commissioner  of  Internal  Revenue,  with  the  approval  of 
the  Secretary  of  the  Treasury,  shall  prescribe,  in  fortifying  the  pure  sweet 
wines  made  by  him,  and  for  no  other  purpose,  in  accordance  with  the  fore- 
going limitations  and  provisions ;  and  the  Commissioner  of  Internal  Revenue, 
with  the  approval  of  the  Secretary  of  the  Treasury,  is  authorized  whenever  ho 
shall  deem  it  to  be  necessary  for  the  prevention  of  violations  of  this  law  to 
prescribe  that  wine  spirits  withdrawn  under  this  section  shall  not  be  used 
to  fortify  wines  except  at  a  certain  distance  prescribed  by  him  from  any  dis- 
tillery, rectifying  house,  winery,  or  other  establishment  used  for  producing 
or  storing  distilled  spirits,  or  for  making  or  storing  wines  other  than  wines 
which  are  so  fortified,  and  that  in  the  building  in  which  such  fortification 
of  wines  is  practiced  no  wines  or  spirits  other  than  those  permitted  by  this 
regulation  shall  be  stored  in  any  room  or  part  of  the  building  in  which  forti- 
fication of  wines  is  practiced.  The  use  of  wine  spirits  for  the  fortification 
of  sweet  wines  under  this  Act  shall  be  under  the  immediate  supervision  of 
an  officer  of  internal  revenue,  who  shall  make  returns  describing  the  kinds 
and  quantities  of  wine  so  fortified,  and  shall  affix  such  stamps  and  seals  to 
the  packages  containing  such  wines  as  may  be  prescribed  by  the  Commis- 
sioner of  Internal  Revenue,  with  the  approval  of  the  Secretary  of  the  Treas- 
ury ;  and  the  Commissioner  of  Internal  Revenue  shall  provide  by  regulations 
the  time  within  which  wines,  so  fortified  with  the  wine  spirits  so  withdrawn 
may  be  subject  to  inspection,  and  for  final  accounting  for  the  use  of  such  wine 
spirits  and  for  rewarehousing  or  for  payment  of  the  tax  on  any  portion  of 
such  wine  spirits  which  remain  not  used  in  fortifying  pure  sweet  wines. 

"Sec  46.  That  wine  spirits  may  be  withdrawn  from  special  bonded  ware- 
houses at  the  instance  of  any  person  desiring  to  use  the  same  to  fortify  any 
wines,  in  accordance  with  commercial  demands  of  foreign  markets,  when  such 
wines  are  intended  for  exportation,  without  the  payment  of  tax  on  the  amount 
of  wine  spirits  used  in  such  fortification,  under  such  regulations,  and  after 
making  such  entries,  and  executing  and  filing  with  the  collector  of  the  dis- 
trict from  which  the  removal  is  to  be  made  such  bonds  and  bills  of  lading, 
and  giving  such  other  additional  security  to  prevent  the  use  of  such  wine 
spirits  free  of  tax  otherwise  than  in  the  fortification  of  wine  intended  for 
exportation  and  for  the  due  exportation  of  the  wine  so  fortified,  as  may  be 
prescribed  by  the  Commissioner  of  Internal  Revenue,  with  the  approval  of 
the  Secretary  of  the  Treasury ;  and  all  of  the  provisions  of  law  governing  the 

exportation  of  distilled  spirits  free  of  tax,  so  far  as  applicable,  shall  apply  to 
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the  withdrawal  and  use  of  wine  spirits  and  the  exportation  of  the  same  in 
accordance  with  this  section ;  and  the  Commissioner  of  Internal  Revalue  is 
authorized,  subject  to  the  approval  of  the  Secretary  of  the  Treasury,  to  pre- 
scribe that  wine  spirits  intended  for  the  fortification  of  wines  under  this 
section  shall  not  be  introduced  into  such  wines  except  under  the  immediate 
supervision  of  an  oflBcer  of  internal  revenue,  who  shall  make  returns  describ- 
ing the  kinds  and  quantities  of  wine  so  fortified,  and  shall  affix  such  stamps 
and  seals  to  the  packages  containing  such  wines  as  may  be  prescribed  by  the 
Commissioner  of  Internal  Revenue,  with  the  approval  of  the  Secretary  of  the 
Treasury.  Whenever  transportation  of  such  wine  is  to  be  effected  by  land 
carriage  the  Commissioner  of  Internal  Revenue,  with  the  approval  of  the 
Secretary  of  the  Treasury,  shall  prescribe  such  r^ulations  as  to  sealing 
packages  and  vehicles  containing  the  same^  and  as  to  the  supervision  of 
transportation  from  the  point  of  departure,  which  point  shall  be  determined 
as  the  place  where  such  wine  spirits  may  be  introduced  into  such  wines  to 
the  point  of  destination  as  may  be  necessary  to  insure  the  due  exportation 
of  such  fortified  wines :  Provided,  That  where,  in  accordance  with  regulations 
of  the  Commissioner  of  Internal  Revenue,  with  the  approval  of  the  Secretary 
of  the  Treasury,  wines  fortified  under  the  provisions  of  this  Act  with  brandy 
taxable  at  55  cents  per  proof  gallon  are  exported  directly  from  the  winery 
where  fortified,  there  shall  be  allowed  an  abatement  or  refund  of  tax  equiva- 
lent to  55  cents  per  gallon  on  each  proof  gallon  of  wine  spirits  contained  in 
such  wine  at  the  time  of  exportation,  which  amount  of  wine  spirits  shall  be 
ascertained  by  the  Commissioner  of  Internal  Revenue  under  regulations 
approved  by  the  Secretary  of  the  Treasury :  Provided,  That  such  wine  spirits 
on  which  abatement  or  refund  of  tax  is  allowed  shall  not  exceed  the  total 
amount  of  alcohol  in  such  wine  over  and  above  fourteen  per  centum  thereof. 

"Sec.  49.  That  wine  spirits  used  in  fortifying  wines  may  be  recovered 
from  such  wines  only  on  the  premises  of  a  duly  authorized  grape-brandy  dis- 
tiller, and  for  the  purpose  of  such  recovery  wine  so  fortified  may  be  received 
as  material  on  the  premises  of  such  a  distiller,  on  a  special  permit  of  the 
collector  of  internal  revenue  in  whose  district  the  distillery  is  located;  and 
the  distiller  will  be  held  to  pay  the  tax  on  the  product  from  such  wines  as  will 
include  botii  the  alcoholic  strength  therein  produced  by  the  fermentation  of 
the  grape  juice  and  that  obtained  from  the  added  distilled  wine  spirits: 
Provided,  That  when  application  for  such  special  permit  for  redistillation 
shall  be  made  by  the  producer  of  any  wines  fortified  with  brandy  subject  to 
the  tax  of  56  cents  per  proof  gallon,  before  such  wine  shall  have  been  moved 
from  the  premises  of  the  winery  where  fortified  and  the  redistillation  is  had 
imder  regulations  made  by  the  Commissioner  of  Internal  Revenue,  with  the 
approval  of  the  Secretary  of  the  Treasury,  an  abatement  or  refund  of  the  tax 
assessed  against  said  producer  shall  be  allowed  equivalent  to  55  cents  per 
proof  gallon  of  brandy  contained  in  said  spirits  at  the  time  /if  redistillation, 
^vllich  amount  of  brandy  shall  be  ascertained  by  the  Commissioner  of  Internal 
Revenue,  under  regulations  approved  by  the  Secretary  of  the  Treasury,  and 
wine  spirits  so  recovered  may  be  used  in  the  manner  provided  by  law  for  the 
fortification  of  other  wine :  Provided,  That  such  wine  spirits  on  which  abate- 
ment or  refund  of  tax  is  allowed  shall  not  exceed  the  total  amount  of  alcohol 
in  such  wine  over  and  above  fourteen  per  centum  thereof." 

That  section  three  and  section  six  of  the  Act  of  June  seventh,  nineteen 
hundred  and  six,  amending  the  laws  relating  to  the  fortification  of  pure  sweet 
wines,  are  hereby  amended  to  read  as  follows : 
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''Sec.  3.  That  the  Commissioner  of  Internal  Revenue  is  hereby  author- 
ized to  assign  at  each  winery  where  wines  are  to  be  fortified  such  number  of 
gangers  or  storekeeper  gangers,  in  the  capacity  of  gangers,  for  special  duties 
as  may  be  necessary  for  the  proper  supervision  of  the  making  and  fortifying 
of  such  wines,  and  the  compensation  of  such  officers  shall  not  exceed  $5 
per  diem  while  so  assigned,  together  with  their  actual  and  necessary  traveling 
expenses,  and  also  a  reasonable  allowance  for  their  board  bills,  to  be  fixed 
by  the  Commissioner  of  Internal  Revenue,  but  not  to  exceed  $2  per  diem 
for  said  board  bills.  That  bonds  hereafter  given  under  the  provisions  of  the 
aforesaid  Act  of  October  first,  eighteen  hundred  and  ninety,  as  amended,  shall 
be  conditioned  for  the  payment  of  the  tax  on  all  brandy  removed  thereunder 
and  not  used  and  accounted  for  within  the  time  and  in  the  manner  required 
by  law  and  regulations,  and  for  the  payment  of  all  taxes  imposed  on  the 
brandy  so  withdrawn  and  used  for  fortifications;  and  the  said  bonds  shall  con- 
tain such  other  conditions  as  the  Commissioner  of  Internal  Revenue,  with  the 
approval  of  the  Secretary  of  the  Treasury,  may  by  regulation  prescribe. 

"Sec.  6.  That  any  person  who  by  any  process  recovers  from  wines  forti- 
fied under  the  provisions  of  the  aforesaid  Act  approved  October  first,  eighteen 
hundred  and  ninety,  as  amendments  thereto,  any  brandy  or  wine  spirits  used 
in  the  manufacture  or  fortification  of  said  wine,  otherwise  than  is  provided 
for  in  said  Act  and  its  amendments,  or  who  shall  rectify,  mix,  or  compound 
with  distilled  spirits  or  other  materials,  except  as  provided  in  this  Acl^  such 
grape  brandy,  fortified  wines  or  wine  spirits  unlawfully  recovered  therefrom, 
shall,  on  conviction,  be  punished  for  each  such  offense  by  a  fine  of  not  less 
than  $200  nor  more  than  $1,000.  But  the  provisions  of  this  section  and  the 
provisions  of  section  thirty-two  hundred  and  forty-four  of  the  Revised  Stat- 
utes of  the  United  States,  as  amended,  relating  to  rectification,  or  other  in- 
ternal revenue  laws  of  the  United  States,  shall  not  be  held  to  apply  to  or 
prohibit  the  mixing  or  blending  of  pure  sweet  wines  fortified  under  the 
provisions  of  this  Act  with  each  other  or  with  other  wines :  Provided,  That 
the  pure  sweet  wines  fortified  under  the  provisions  of  this  Act  may  be  used 
in  the  manufacture  of  cordials,  liqueurs,  and  similar  compounds  on  which 
an  internal  revenue  tax  of  24  cents  a  gallon  is  imposed,  and  otherwise  the 
provision  of  section  thirty-two  hundred  and  forty-four  of  the  Revised  Stat- 
utes of  the  United  States  shall  remain  in  full  force  and  effect."  [_S8  Stat.  L. 
746-760.] 

The  provisions  of  the  Tariff  Act  of  1890  For  sees.  3  and  6  of  the  Act  of  June  7, 

"relating  to  the  fortification  of  pure  sweet  1906,  as  they  read  prior  to  this  amendment, 

wines"  are  given  in  3  Fed.   Stat.   Annot.  see  1909  Supp.  Fed.  Stat.  Annot.  247,  248. 

708.  For   R.   S.   sees.   3244,   3249,   3309  above 

For  sees.  42,  43,  45,  46,  49  of  the  Act  of  referred  to,  see  3  Fed.  Stat.  Annot  613, 

Oct.   1,   1890,   as  they  read  prior   to  this  631,  678. 
amendment,  see  3  Fed.  Stat.  Annot.   708, 
1909  Supp.  Fed.  Stat.  Annot.  246,  247. 

SPECIAL  ta:ses. 

Sec.  3.  ^Special  tcLxes."]  That  on  and  after  November  first,  nineteen  him- 
dred  and  fourteen,  special  taxes  shall  be,  and  hereby  are,  imposed  annually 
as  follows,  that  is  to  say : 

First  Bankers  shall  pay  $1  for  each  $1,000  of  capital  used  or  employed, 
and  in  estimating  capital  surplus  and  undivided  profits  shall  be  included. 
The  amount  of  such  annual  tax  shall  in  all  cases  be  computed  on  the  basis  of 
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the  capital,  surplus,  and  undivided  profits  for  the  preceding  fiscal  year. 
Every  person,  firm,  or  company,  and  every  incorporated  or  other  bank,  having 
a  place  of  business  where  credits  are  opened  by  the  deposit  or  collection  of 
money  or  currency,  subject  to  be  paid  or  remitted  upon  draft,  check,  or  order, 
or  where  money  is  advanced  or  loaned  on  stocks,  bonds,  bullion,  bills  of  ex- 
change, or  promissory  notes,  or  where  stocks,  bonds,  bullion,  bills  of  exchange, 
or  promissory  notes  are  received  for  discount  or  sale,  shall  be  a  banker  imder 
this  Act :  Provided,  That  any  postal  savings  bank,  or  savings  bank  having  no 
capital  stock,  and  whose  business  is  confined  to  receiving  deposits  and  loan- 
ing or  investing  the  same  for  the  benefit  of  its  depositors,  and  which  does 
no  other  business  of  banking,  shall  not  be  subject  to  this  tax. 

Second.  Brokers  shall  pay  ^30.  Every  person,  firm,  or  company,  whose 
business  it  is  to  negotiate  purchases  or  sales  of  stocks,  bonds,  exchange,  bul- 
lion, coined  money,  bank  notes,  promissory  notes,  or  other  securities,  for 
themselves  or  others,  shall  be  regarded  as  a  broker:  Provided,  That  any 
person  having  paid  the  special  tax  as  a  banker  shall  not  be  required  to  pay  the 
special  tax  as  a  broker. 

Third.  Pawnbrokers  shall  pay  $50.  Every  person,  firm,  or  company 
whose  business  or  occupation  it  is  to  take  or  receive,  by  way  of  pledge,  pawn, 
or  exchange,  any  goods,  wares,  or  merchandise,  or  any  kind  of  personal  prop- 
erty .whatever,  as  security  for  the  repayment  of  money  loaned  thereon, 
shall  be  deemed  a  pawnbroker. 

Fourth.  Commercial  brokers  shall  pay  $20.  Every  person,  firm,  or  com- 
pany whose  business  it  is  as  a  broker  to  negotiate  sales  or  purchases  of  goods, 
wares,  produce,  or  merchandise,  or  to  negotiate  freights  and  other  business 
for  the  owners  of  vessels,  or  for  the  shippers  or  consignors  or  consignees  of 
freight  carried  by  vessels,  shall  be  regarded  as  a  commercial  broker  under 
this  Act. 

Fifth.  Custom-house  brokers  shall  pay  $10.  Every  person,  firm,  or  com- 
pany whose  occupation  it  is,  as  the  agent  of  others,  to  arrange  entries  and 
other  custom-house  papers,  or  transact  business  at  any  port  of  entry  relating 
to  the  importation  or  exportation  of  goods,  wares,  or  merchandise,  shall  be 
regarded  as  a  custom-house  broker. 

Sixth.  Proprietors  of  theaters,  museums,  and  concert  halls,  where  a  charge 
for  admission  is  made,  having  a  seating  capacity  of  not  more  than  two  hun- 
dred and  fifty,  shall  pay  $26 ;  having  a  seating  capacity  of  more  than  two 
hundred  and  fifty  and  not  exceeding  five  hundred,  shall  pay  $50 ;  having  a 
seating  capacity  exceeding  five  hundred  and  not  exceeding  eight  hundred, 
shall  pay  $76 ;  having  a  seating  capacity  of  more  than  eight  hundred,  shall 
pay  $100.  Every  edifice,  used  for  the  purpose  of  dramatic  or  operatic  or 
other  representations,  plays,  or  performances,  for  admission  to  which  en- 
trance money  is  received,  not  including  halls  or  armories  rented  or  used 
occasionally  for  concerts  or  theatrical  representations,  shall  be  regarded  as  a 
theater:  Provided,  That  whenever  any  such  edifice  is  under  lease  at  the 
passage  of  this  Act,  the  tax  shall  be  paid  by  the  lessee,  unless  otherwise 
stipulated  between  the  parties  to  said  lease. 

Seventh.    The  proprietor  or  proprietors  of  circuses  shall  pay  $100.    Every 

building,  space,  tent,  or  area  where  feats  of  horsemanship  or  acrobatic 

sports  or  theatrical  performances  not  otherwise  provided  for  in  this  Act  are 

exhibited  shall  be  regarded  as  a  circus:  Provided,  That  no  special  tax  paid 

in  one  State,  Territory,  or  the  District  of  Columbia  shall  exempt  exhibitions 

from  the  tax  in  another  State,  Territory,  or  the  District  of  Columbia,  and 
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but  one  special  tax  shall  be  imposed  for  exhibitions  within  any  one  State, 
Territory,  or  District 

EightL  Proprietors  or  agents  of  all  other  public  exhibitions  or  shows  for 
money  not  enumerated  in  this  section  shall  pay  $10 :  Provided,  That  a  special 
tax  paid  in  one  State,  Territory,  or  the  District  of  Colunjbia  shall  not  ex- 
empt exhibitions  from  the  tax  in  another  State,  Territory,  or  the  District  of 
Columbia,  and  but  one  special  tax  shall  be  required  for  exhibitions  within 
any  one  State,  Territory,  or  the  District  of  Columbia:  Provided  fwrther. 
That  this  paragraph  shall  not  apply  to  Chautauquas,  lecture  lyceume,  agri- 
cultural or  industrial  fairs,  or  eriiibitions  held  under  the  auspices  of  religious 
or  charitable  associations. 

Ninth.  Proprietors  of  bowling  alleys  and  billiard  rooms  shall  pay  $5  for 
each  alley  or  table.  Every  building  or  place  where  bowls  are  thrown  or 
where  games  of  billiards  or  pool  are  played,  and  that  are  open  to  the  public 
with  or  without  price,  shall  be  regarded  as  a  bowling  alley  or  a  billiard  room, 
respectively. 

Tenth.  Commission  merchants  shall  pay  $20.  Every  person,  firm,  or 
company  whose  business  or  occupation  it  is  to  receive  into  his  or  its  possession 
any  goods,  wares,  or  merchandise  to  sell  the  same  on  commission  shall  be 
regarded  as  a  commission  merchant :  Provided,  That  any  person  having  paid 
the  special  tax  as  a  commercial  broker  shall  not  be  required  to  pay  the  special 
tax  as  a  commission  merchant:  Provided  further.  That  this  provision  shall 
not  apply  to  commission  houses  run  upon  a  cooperative  plan.  [88  Stat  L. 
750.] 

TOBACCO  DEALERS  AND  MATTUFACTUEEES. 

Sec.  4.  [Tobacco  dealers  and  manufacturers.']  That  on  and  after  IToveih- 
ber  first,  nineteen  hundred  and  fourteen,  special  taxes  on  tobacco  dealers  and 
manufacturers  shall  be  and  hereby  are  imposed  annually  as  follows,  the 
amount  of  such  annual  taxes  to  be  computed  in  all  cases  on  the  basis  of  the 
annual  sales  for  the  preceding  fiscal  year : 

Dealers  in  leaf  tobacco  whose  annual  sales  or  transfers  do  not  exceed  fifty 
thousand  pounds  shall  each  pay  $6.  Dealers  in  leaf  tobacco  whose  annual 
sales  or  transfers  exceed  fifty  thousand  and  do  not  exceed  one  hundred  thou- 
sand pounds  shall  pay  $12,  and  if  their  annual  sales  or  transfers  exceed  one' 
hundred  thousand  pounds  shall  pay  $24:  Provided,  That  dealers  in  leaf 
tobacco  whose  annual  sales  or  transfers  do  not  exceed  one  thousand  pounds 
fihall  be  exempt  from  the  tax  herein  imposed  on  dealers  in  leaf  tobacco. 

Dealers  in  tobacco,  not  specially  provided  for  in  this  section,  whose  annual 
receipts  from  the  sale  of  tobacco  exceed  $200,  shall  each  pay  $4.80  for  each 
store,  shop,  or  other  place  in  which  tobacco  in  any  form  is  sold. 

Every  person  whose  business  it  is  to  sell,  or  offer  for  sale,  manufactured 
tobacco,  snuff,  cigars,  or  cigarettes  shall  be  regarded  as  a  dealer  in  tobacco : 
Proxnded,  That  no  manufacturer  of  tobacco,  snuff,  cigars,  or  cigarettes  shall 
be  required  to  pay  a  special  tax  as  a  dealer  in  manufactured  tobacco,  snuff, 
cigars,  or  cigarettes  for  selling  his  own  products  at  the  place  of  manufacture. 

Manufacturers  of  tobacco  whose  annual  sales  do  not  exceed  one  hundred 
thousand  pounds  shall  each  pay  $6. 

Manufacturers  of  tobacco  whose  annual  sales  exceed  one  hundred  tiiousand 

and  do  not  exceed  two  hundred  thousand  pounds  shall  each  pay  $12. 
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Manufacturers  of  tobacco  whose  annual  sales  exceed  two  hundred  thou* 
sand  and  do  not  exceed  four  hundred  thousand  pounds  shall  each  pay  $24. 

Manufacturers  of  tobacco  whose  annual  sales  exceed  four  hundred  thou- 
sand and  do  not  exceed  one  million  pounds  shall  each  pay  $60. 

Manuf  acturera  of  tobacco  whose  annual  sales  exceed  one  million  and  do 
not  exceed  five  million  pounds  shall  each  pay  $300. 

Manufacturers  of  tobacco  whose  annual  sales  exceed  five  million  and  do 
not  exceed  ten  million  pounds  sEall  each  pay  $600. 

Manufacturers  of  tobacco  whose  annual  sales  exceed  ten  million  and  do  not 
exceed  twenty  million  pounds  shall  each  pay  $1,200. 

Manufacturers  of  tobacco  whose  annual  sales  exceed  twenty  million  pounds 
shall  each  pay  $2,496. 

Manufacturers  of  cigars  whose  annual  sales  do  not  exceed  one  hundred 
thousand  cigars  shall  each  pay  $3. 

Manufacturers  of  cigars  whose  annual  sales  exceed  one  hundred  thousand 
and  do  not  exceed  two  hundred  thousand  cigars  shall  each  pay  $6. 

Manufacturers  of  cigars  whose  annual  sales  exceed  two  hundred  thousand 
and  do  not  exceed  four  hundred  thousand  cigars  shall  each  pay  $12. 

Manufacturers  of  cigars  whose  annual  sales  exceed  four  hundred  thousand 
and  do  not  exceed  one  million  cigars  shall  each  pay  $30. 

Manufacturers  of  cigars  whose  annual  sales  exceed  one  million  and  do  not 
exceed  five  million  cigars  shall  each  pay  $150. 

Manufacturers  of  cigars  whose  annual  sales  exceed  five  million  and  do 
not  exceed  twenty  million  cigars  shall  each  pay  $600. 

Manufacturers  of  cigars  whose  annual  sales  exceed  twenty  million  and  do 
not  exceed  forty  million  cigars  shall  each  pay  $1,200. 

Manufacturers  of  cigars  whose  annual  sales  exceed  forty  million  cigars 
shall  each  pay  $2,496. 

Manufacturers  of  cigarettes  whose  annual  sales  do  not  exceed  one  million 
cigarettes  shall  each  pay  $12. 

Manufacturers  of  cigarettes  whose  annual  sales  exceed  one  million  and  do 
not  exceed  two  million  cigarettes  shall  each  pay  $24. 

Manufacturers  of  cigarettes  whose  annual  sales  exceed  two  million  and  do 
not  exceed  five  million  cigarettes  shall  each  pay  $60. 

Manufacturers  of  cigarettes  whose  annual  sales  exceed  five  million  and  do 
'not  exceed  ten  million  cigarettes  shall  each  pay  $120. 

Manufacturers  of  cigarettes  whose  annual  sales  exceed  ten  million  and  do 
not  exceed  fifty  million  cigarettes  shall  each  pay  $600. 

Manufacturers  of  cigarettes  whose  annual  sales  exceed  fifty  million  and  do 
not  exceed  one  hundred  million  cigarettes  shall  each  pay  $1,200. 

Manufacturers  of  cigarettes  whose  annual  sales  exceed  one  hundred  million 
cigarettes  shall  each  pay  $2,496. 

In  arriving  at  the  amount  of  license  tax  to  be  paid  hereimder,  and  in  the 
levy  and  collection  of  such  tax,  each  person,  firm,  or  corporation  engaged  in 
the  manufacture  of  cigars,  cigarettes  (including  little  cigars),  or  tobacco  shall 
be  considered  and  deemed  a  single  manufacturer. 

And  every  person  who  carries  on  any  business  or  occupation  for  which 
special  taxes  are  imposed  by  this  Act,  without  having  paid  the  special  tax 
herein  provided,  shall,  besides  being  liable  to  the  payment  of  such  special  tax, 
be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall  pay  a 
fine  of  not  more  than  $500,  or  be  imprisoned  not  more  than  six  months,  or 
both,  at  the  discretion  of  the  court:  Provided,  That  the  special  taxes  imposed 
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by  this  Act  and  payable  during  the  special  tax  year  ending  June  thirtieth, 
nineteen  hundred  and  sixteen,  shall  be  collected  and  paid  proportionately  for 
the  period  during  which  such  taxes  shall  remain  in  force  during  said  year. 
iS8  Stat.  L.  752.} 

ADHESIVE    STAMPS. 

Sec.  5.  [Adhesive  stamps.]  That  on  and  after  the  first  day  of  December, 
nineteen  hundred  and  fourteen,  there  shall  be  levied,  collected,  and  paid, 
for  and  in  respect  of  the  several  bonds,  debentures,  or  certificates  of  stock  and 
of  indebtedness,  and  other  documents,  instruments,  matters,  and  things  men- 
tioned and  described  in  Schedule  A  of  this  Act,  or  for  or  in  respect  of  the 
vellum,  parchment,  or  paper  upon  which  such  instruments,  matters,  or  things, 
or  any  of  them,  shall  be  written  or  printed  by  any  person  or  persons,  or  party 
who  shall  make,  sign,  or  issue  the  same,  or  for  whose  use  or  benefit  the  same 
shall  be  made,  signed,  or  issued,  the  several  taxes  or  sums  of  money  set  down 
in  figures  against  the  same,  respectively,  or  otherwise  specified  or  set  forth 
in  the  said  schedule. 

And  there  shall  also  be  levied,  collected,  and  paid,  for  and  in  respect  to 
the  preparations,  matters,  and  things  mentioned  and  described  in  Schedule 
B  of  this  Act,  manufactured,  sold,  or  removed  for  sale,  the  several  taxes  or 
sums  of  money  set  down  in  words  or  figures  agai^st  the  same,  respectively, 
or  otherwise  specified  or  set  forth  in  Schedule  B  of  this  Act.  [S8  Stat.  L. 
753.'] 

Sec.  6.  [Failure  to  stamp  —  penalty.']  That  if  any  person  or  persons 
shall  make,  sign,  or  issue,  or  cause  to  be  made,  signed,  or  issued,  any  instru- 
ment,  document,  or  paper  of  any  kind  or  description  whatsoever,  without  the 
same  being  duly  stamped  for  denoting  the  tax  hereby  imposed  thereon,  or 
without  having  thereupon  an  adhesive  stamp  to  denote  said  tax,  such  person 
or  persons  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction 
thereof  shall  pay  a  fine  of  not  more  than  $100,  at  the  discretion  of  the  court. 
[38  Stat.  L.  75-4.] 

Sec.  7.  [Forging,  etc.,  stamps,  etc.]  That  if  any  person  shall  forge  or 
counterfeit,  or  cause  or  procure  to  be  forged  or  counterfeited,  any  stamp, 
die,  plate,  or  other  instrument,  or  any  part  of  any  stamp,  die,  plate,  or  other 
instrument,  which  shall  have  been  provided,  or  may  hereafter  be  provided, 
made,  or  used  in  pursuance  of  this  Act,  or  shall  forge,  counterfeit,  or  resem- 
ble, or  cause  or  procure  to  be  forged,  counterfeited,  or  resembled,  the  impres- 
sion, or  any  part  of  the  impression,  of  any  such  stamp,  die,  plate,  or  other 
instrument,  as  aforesaid,  upon  any  vellum,  parchment,  or  paper,  or  shall 
stamp  or  mark,  or  cause  or  procure  to  be  stamped  or  marked,  any  vellum, 
parchment,  or  paper  with  any  such  forged  or  counterfeited  stamp,  die,  plate, 
or  other  instrument,  or  part  of  any  stamp,  die,  plate,  or  other  instrument,  as 
aforesaid,  with  intent  to  defraud  the  United  States  of  any  of  the  taxes  hereby 
imposed,  or  any  part  thereof ;  or  if  any  person  shall  utter,  or  sell,  or  expose 
for  sale,  any  vellum,  parchment,  paper,  article,  or  thing  having  thereupon  the 
impression  of  any  such  counterfeited  stamp,  die,  plate,  or  other  instrument, 
or  any  part  of  any  stamp,  die,  plate,  or  other  instrument,  or  any  such  forged^ 
counterfeited,  or  resembled  impression,  or  part  of  impression,  as  afore- 
said, knowing  the  same  to  be  forged,  counterfeited,  or  resembled;  or  if 
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any  person  shall  knowingly  use  or  permit  the  use  of  any  stamp,  die,  plate, 
or  other  instrument,  which  shall  have  been  so  provided,  made,  or  used  as 
aforesaid,  with  intent  to  defraud  the  United  States;  or  if  any  person  shall 
fraudulently  cut,  tear,  or  remove,  or  cause  or  procure  to  be  cut,  torn,  or 
removed,  the  impression  of  any  stamp,  die,  plate,  or  other  instrument  which 
shall  have  been  provided,  made,  or  used  in  pursuance  of  this  Act  from  any 
vellum,  parchment,  or  paper,  or  any  instrument  or  writing  charged  or  charge- 
able with  any  of  the  taxes  imposed  by  law;  or  if  any  person  shall  fraud- 
ulently use,  join,  fix,  or  place,  or  cause  to  be  used,  joined,  fixed,  or  placed, 
to,  with,  or  upon  any  vellum,  parchment,  paper,  or  any  instrument  or 
writing  charged  or  chargeable  with  any  of  the  taxes  hereby  imposed,  any 
adhesive  stamp,  or  the  impression  of  any  stamp,  die,  plate,  or  other 
instrument,  which  shall  have  been  provided,  made,  or  used  in  pursuance 
of  law,  and  which  shall  have  been  cut,  torn,  or  removed  from  any  other 
vellum,  parchment,  or  paper,  or  any  instrument  or  writing  charged  or 
chargeable  with  any  of  the  taxes  imposed  by  law;  or  if  any  person  shall 
willfully  remove  or  cause  to  be  removed,  alter  or  cause  to  be  altered,  the  can- 
celing or  defacing  marks  of  any  adhesive  stamp  with  intent  to  use  the  same, 
or  to  cause  the  use  of  the  same,  after  it  shall  have  been  once  used,  or  shall 
knowingly  or  willfully  sell  or  buy  such  washed  or  restored  stamp,  or  offer 
the  same  for  sale,  or  give  or  expose  the  same  to  any  person  for  use,  or  know- 
ingly use  the  same,  or  prepare  the  same  with  intent  for  the  further  use  there- 
of;  or  if  any  person  shall  knowingly  and  without  lawful  excuse  (the  proof 
whereof  shall  lie  on  the  person  accused)  have  in  his  possession  any  washed, 
restored,  or  altered  stamp  which  has  been  removed  from  any  vellum,  parch- 
ment, paper,  instrument,  or  writing,  then,  and  in  every  such  case,  every  per- 
son so  offending,  and  every  person  knowingly  and  willfully  aiding,  abetting, 
or  assisting  in  committing  any  such  offenses  as  aforesaid  shall  be  deemed 
guilty  of  a  misdemeanor,  and,  upon  conviction  thereof,  shall  forfeit  the 
said  counterfeit  stamps  and  the  articles  upon  which  they  are  placed,  and 
shall  be  punished  by  fine  not  exceeding  $1,000,  or  by  imprisonment  and  con- 
finement at  hard  labor  not  exceeding  five  years,  or  both,  at  the  discretion  of 
the  court    \_S8  Stat.  L.  75^.'] 

Sec.  8.  [Cancellation  of  stamps.']  That  in  any  and  all  cases  where  an  ad- 
hesive stamp  shall  be  used  for  denoting  any  tax  imposed  by  this  Act,  ex- 
cept as  hereinafter  provided,  the  person  using  or  affixing  the  same  shall  write 
or  stamp  thereupon  the  initials  of  his  name  and  the  date  upon  which  the 
same  shall  be  attached  or  used,  so  that  the  same  may  not  again  be  used. 
And  if  any  person  shall  fraudulently  make  use  of  an  adhesive  stamp  to  denote 
any  tax  imposed  by  this  Act  without  so  effectually  canceling  and  obliterating 
such  stamp,  except  as  before  mentioned,  he,  she,  or  they  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall  pay  a  fine  of  not 
exceeding  $500,  or  be  imprisoned  not  more  than  six  months,  or  both,  at  the 
discretion  of  the  court:  Provided,  That  instead  of  cancellation  by  initials 
and  date,  the  stamps  on  the  articles  enumerated  in  Schedule  B  shall  be  so 
affixed  on  the  box,  bottle,  or  package  that  in  opening  the  &ame,  or  using  the 
contents  thereof,  liie  said  stamp  shall  be  effectually  destroyed ;  and  in  default 
thereof  the  party  making  default  shall  be  liable  to  the  same  penalty  imposed 
for  neglect  to  aiBBx  said  stamp  as  hereinbefore  prescribed  in  this  Act  [S8 
Stat.  L.  755.] 
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Sec.  9.  [Promissory  notes  —  failure  io  stamp  —  penalty.']  That  if  any 
person  or  persons  shall  make,  sign,  or  issue,  or  cause  to  be  made,  signed,  or 
issued,  or  shall  accept  or  pay,  or  cause  to  be  accepted  or  paid,  with  design  to 
evade  the  payment  of  any  stamp  tax,  any  promissory  note  liable  to  any  of  the 
taxes  imposed  by  this  Act,  without  the  same  being  duly  stamped,  or  having 
thereupon  an  adhesive  stamp  for  denoting  the  tax  hereby  charged  thereon, 
he,  she,  or  they  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction 
thereof  shall  be  pimished  by  a  fine  not  exceeding  $200,  at  the  discretion  of 
the  court    [S5  Stat.  L.  766.'] 

Sec.  10.  [Supplying  stamps  —  honds  from  postmasters  —  regulations,] 
That  the  collectors  of  the  several  districts  are  hereby  authorized  and  required 
to  furnish  to  any  assistant  treasurer  of  the  United  States  or  designated  de- 
positary thereof,  or  any  postmaster  located  in  their  collection  districts,  respec- 
tively, a  suitable  quantity  of  adhesive  stamps,  without  prepayment  therefor, 
and  may  in  advance  require  of  any  designated  depositary,  assistant  treasurer 
of  the  United  States,  or  postmaster  a  bond,  with  sufficient  sureties,  to  an 
amount  equal  to  the  value  of  the  adhesive  stamps  which  may  be  placed  in 
his  hands  and  remain  unaccoimted  for,  conditioned  for  the  faithful  return, 
whenever  so  required,  of  all  quantities  or  amounts  undisposed  of,  and  for 
the  payment  monthly  of  all  quantities  or  amounts  sold  or  not  remaining  on 
hand.  And  it  shall  be  the  duty  of  such  collectors  to  supply  their  deputies 
with,  or  sell  to  other  parties  within  their  respective  districts  who  may  make 
application  therefor,  adhesive  stamps,  upon  the  same  terms  allowed  by  law 
or  under  the  regulations  of  the  Commissioner  of  Internal  Eevenue,  who  is 
hereby  authorized  to  make  such  other  regulations,  not  inconsistent  herewith, 
for  the  security  of  the  United  States  and  the  better  accommodation  of  the 
public,  in  relation  to  the  matters  hereinbefore  mentioned,  as  he  may  judge 
necessary  and  expedient.  And  the  Secretary  of  the  Treasury  may  from  time 
to  time  make  such  regulations  as  he  may  find  necessary  to  insure  the  safe- 
keeping or  prevent  the  illegal  use  of  all  such  adhesive  stamps.  [S8  Stat.  L. 
766.] 

Sec.  11.  [Issuing  instruments  mentioned  in  Schedule  A  withoui  stamp- 
ing—  penalty.]  That  any  person  or  persons  who  shall  register,  issue,  sell, 
or  transfer,  or  who  shall  cause  to  be  issued,  registered,  sold,  or  transferred, 
any  instrument,  document,  or  paper  of  any  kind  or  description  whatsoever 
mentioned  in  Schedule  A  of  this  Act,  without  the  same  being  duly  stamped, 
or  having  thereupon  an  adhesive  stamp  for  denoting  the  tax  chargeable  there- 
on, and  canceled  in  the  manner  required  by  law,  with  intent  to  evade  the  pro- 
visions of  this  Act,  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof  shall  be  punished  by  a  fine  not  exceeding  $50,  or  by  im- 
prisonment not  exceeding  six  months,  or  both,  in  the  discretion  of  the  court: 
Provided,  That  hereafter,  in  all  cases  where  the  party  has  not  affixed  to 
any  instrument  the  stamp  required  by  law  thereon  at  the  time  of  issuing,  sell- 
ing, or  transferring  the  said  bonds,  debentures,  or  certificates  of  stock  or  of 
indebtedness,  and  he  or  they,  or  any  party  having  an  interest  therein,  shall 
be  subsequently  desirous  of  aflSxing  such  stamp  to  said  instrument,  or,  if 
said  instrument  be  lost,  to  a  copy  thereof,  he  or  they  shall  appear  before  the 
collector  of  internal  revenue  of  the  proper  district,  who  shall,  upon  the  pay- 
ment  of  the  price  of  the  proper  stamp  required  by  law,  and  of  a  penalty  of 
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$10,  and,  where  the  whole  amount  of  the  tax  denoted  by  the  stamp  required 
shall  exceed  the  sum  of  $50,  on  payment  also  of  interest,  at  the  rate  of  six 
per  centum,  on  said  tax  from  the  day  on  which  such  stamp  ought  to  have 
been  affixed,  affix  the  proper  stamp  to  such  bond,  debenture,  certificate  of 
stock  or  of  indebtedness  or  copy,  and  note  upon  the  margin  thereof  the  date  of 
his  so  doing,  and  the  fact  that  such  penalty  has  been  paid;  and  the  same 
shall  thereupon  be  deemed  and  held  to  be  as  valid,  to  all  intents  and  pur- 
poses, as  if  stamped  when  made  or  issued :  And  provided  further.  That  where 
it  shall  appear  to  said  collector,  upon  oath  or  otherwise,  to  his  satisfaction, 
that  any  instrument  has  not  been  duly  stamped,  at  the  time  of  making  or 
issuing  the  same,  by  reason  of  accident,  mistake,  inadvertence,  or  urgent 
necessity,  and  without  any  willful  design  to  defraud  the  United  States  of 
the  stamp,  or  to  evade  or  delay  the  payment  thereof,  then  and  in  such 
case,  if  such  instrument,  or,  if  the  original  be  lost,  a  copy  thereof,  duly 
certified  by  the  officer  having  charge  of  any  records  in  which  such  original 
is  required  to  be  recorded,  or  otherwise  duly  proven  to  the  satisfaction  of 
the  collector,  shall,  within  twelve  calendar  months  after  the  making  or  issuing 
thereof,  be  brought  to  the  said  collector  of  internal  revenue  to  be  stamped^  end 
the  stamp  tax  chargeable  thereon  shall  be  paid,  it  shall  be  lawful  for  the  said 
collector  to  remit  the  penalty  aforesaid  and  to  cause  such  instrument  to  be  duly 
stamped.  And  when  the  original  instrument,  or  a  certified  or  duly  proven 
copy  thereof,  as  aforesaid,  duly  stamped  so  as  to  entitle  the  same  to  be 
recorded,  shall  be  presented  to  the  clerk,  register,  recorder,  or  other  officer 
having  charge  of  the  original  record,  it  shall  be  lawful  for  such  officer,  upon 
the  payment  of  the  fee  legally  chargeable  for  the  recording  thereof,  to  make  a 
new  record  thereof,  or  to  note  upon  the  original  record  the  fact  that  the  error 
or  omission  in  the  stamping  of  said  original  instrument  has  been  corrected 
pursuant  to  law ;  and  the  original  instrument  or  such  certified  copy,  or  the 
record  thereof,  may  be  used  in  all  courts  and  places  in  the  same  manner  and 
with  like  effect  as  if  the  instrument  had  been  originally  stamped:  And  pro- 
vided  further.  That  in  all  cases  where  the  party  has  not  affixed  the  stamp  re- 
quired by  law  upon  any  such  instrument  issued,  registered,  sold,  or  trans- 
ferred at  a  time  when  and  at  a  place  where  no  collection  district  was  estab- 
lished, it  shall  be  lawful  for  him  or  them,  or  any  party  having  an  interest 
therein,  to  affix  the  proper  stamp  thereto,  or,  if  the  original  be  lost,  to  a  copy 
thereof.  But  no  right  acquired  in  good  faith'  before  the  stamping  of  such 
instrument,  or  copy  thereof,  as  herein  provided,  if  such  record  be  required  by 
law,  shall  in  any  manner  be  affected  by  such  stamping  as  aforesaid.  \_S8  Stat^ 
L.  756.} 

Sec.  12.  [^Recording  unstamped  instruments  prohibited  —  tax  on  foreign 
bonds,  etc.']  That  hereafter  no  instrument,  paper,  or  document  required  by 
law  to  be  stamped,  which  has  been  signed  or  issued  without  being  duly 
stamped,  or  with  a  deficient  stamp,  nor  any  copy  thereof,  shall  be  recorded 
until  a  legal  stamp  or  stamps,  denoting  the  amount  of  tax,  shall  have  been 
affixed  thereto,  as  prescribed  by  law :  Provided,  That  any  bond,  debenture, 
certificate  of  stock,  or  certificate  of  indebtedness  issued  in  any  foreign  country 
shall  pay  the  same  tax  as  is  required  by  law  on  similar  instruments  when 
issued,  sold,  or  transferred  in  the  United  States ;  and  the  party  to  whom  the 
the  same  is  issued,  or  by  whom  it  is  sold  or  transferred,  shall,  before  selling 
or  transferring  the  same,  affix  thereon  the  stamp  or  stamps  indicating  the  tax 
required.    [88  Stat.  L.  757.'] 
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Sec.  13.  {Effect  of  recording  instrument.']  That  it  shall  not  be  lawful 
to  record  or  register  any  instrument,  paper,  or  document  required  by  law  to 
be  stamped  unless  a  stamp  or  stamps  of  the  proper  amount  shall  have  been 
aflSxed  and  canceled  in  the  manner  prescribed  by  law.     [88  Stat.  L.  757.] 

Sec.  14.  [Wrong  kind  of  stamp  on  instrument]  That  no  instrument, 
paper,  or  document  required  by  law  to  be  stamped  shall  be  deemed  or  held  in- 
valid and  of  no  effect  for  the  want  of  a  particular  kind  or  description  of  stamp 
designated  for  and  denoting  the  tax  charged  on  any  such  instrument^  paper, 
or  document,  provided  a  legal  documentary  stamp  or  stamps  denoting  a  tax  of 
equal  amount  shall  have  been  duly  affixed  and  used  thereon.  [38  Stat.  L. 
757.] 

Sec.  15.  [Bonds,  etc.,  of  Government  exempt  from  tax.]  That  all  bonds, 
debentures,  or  certificates  of  indebtedness  issued  by  the  officers  of  the  United 
States  Government,  or  by  the  officers  of  any  State,  county,  town,  municipal 
corporation,  or  other  corporation  exercising  the  taxing  power,  shall  be,  and 
hereby  are,  exempt  from  the  stamp  taxes  required  by  this  Act:  Provided, 
That  it  is  the  intent  hereby  to  exempt  from  the  stamp  taxes  imposed  by  this 
Act  such  State,  county,  town,  or  other  municipal  corporations  in  the  exercise 
only  of  functions  strictly  belonging  to  them  in  their  ordinary  governmental, 
taxing,  or  municipal  capacity :  Provided  further.  That  stock  and  bonds  issued 
by  cooperative  building  and  loan  associations,  mutual  ditch  or  irrigating  com- 
panies, and  building  and  loan  associations  or  companies  that  make  loans  only 
to  their  shareholders,  shall  be  exempt  from  the  tax  herein  provided.  [S8  Stat. 
L.  767.]    '  

Sec.  16.  [Application  of  Act  to  articles  in  Schedvle  B.]  That  all  the  pro- 
visions of  tills  Act  relating  to  dies,  stamps,  adhesive  stamps,  and  stamp  taxes 
shall  extend  to  and  include  (except  where  manifestly  inapplicable)  all  the 
articles  or  objects  enumerated  in  Schedule  B,  subject  to  stamp  taxes,  and 
apply  to  the  provisions  in  relation  thereto.    [38  Stat.  L.  757.] 

Sec.  17.  [Sale,  etc.,  of  articles  in  Schedule  B  withovi  stamping  — 
penalty.]  That  on  and  after  December  first,  nineteen  hundred  and  fourteen, 
any  person,  firm,  company,  or  corporation  that  shall  make,  prepare,  and  sell, 
or  remove  for  constunption  or  sale,  perfumery,  cosmetics,  preparations,  com- 
positions, articles,  or  things  upon  which  a  tax  is  imposed  by  this  Act,  as  pro- 
vided for  in  Schedule  B,  without  affixing  thereto  an  adhesive  stamp  or  label 
denoting  tiie  tax  before  mentioned  shall  be  deemed  guilty  of  a  misdemeanor, 
and  upon  conviction  thereof  shall  pay  a  fine  of  not  more  than  $500,  or  be  im- 
j[>ri8oned  not  more  than  six  months,  or  both,  at  the  discretion  of  the  court. 
[38  Stat.  L.  757.] 

Sec.  18.  [Removal,  etc.,  of  stamps  from  articles,  etc.  —  penalty..]  That 
any  manufacturer  or  maker  of  any  of  the  articles  for  sale  mentioned  in 
Schedule  B,  after  the  same  shall  have  been  so  made,  and  the  particulars  here- 
inbefore required  as  to  stamps  have  been  complied  with,  or  any  other  person 
who  shall  take  off,  remove,  or  detach,  or  cause,  or  permit,  or  suffer  to  be  taken 
off,  or  removed  or  detached,  any  stamp,  or  who  shall  use  any  stamp,  or  any 
wrapper  or  cover  to  which  any  stamp  is  affixed,  to  cover  any  other  article  or 

commodity  than  that  originally  contained  in  such  wrapper  or  cover,  with  such 
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stamp  when  first  used,  with  the  intent  to  evade  the  stamp  duties,  shall  for 
every  such  article,  respectively,  in  respect  of  which  any  such  offense  shall  he 
committed,  be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof 
shall  pay  a  fine  of  not  more  than  $500,  or  be  imprisoned  not  more  than  six 
months,  or  both,  at  the  discretion  of  the  court,  and  every  such  article  or  com- 
modity as  aforesaid  shall  also  be  forfeited.     [38  Stat.  L.  757.] 

Sec.  19.  [Hiding  articles,  etc.,  to  evade  tax  —  penalty  —  articles  ex- 
ported exempt  from  tax."]  That  any  maker  or  manufacturer  of  any  of  the 
articles  or  commodities  mentioned  in  Schedule  B,  as  aforesaid,  or  any  other 
person  who  shall  sell,  send  out,  remove,  or  deliver  any  article  or  commodity, 
manufactured  as  aforesaid,  before  the  tax  thereon  shall  have  been  fully  paid 
by  affixing  thereon  the  proper  stamp,  as  in  this  Act  provided,  or  who  shall  hide 
or  conceal,  or  cause  to  be  hidden  or  concealed,  or  who  shall  remove  or  convey 
away,  or  deposit,  or  cause  to  be  removed  or  conveyed  away  from  or  deposited 
in  any  place,  any  such  article  or  commodity,  to  evade  the  tax  chargeable  there- 
on, or  any  part  thereof,  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof  shall  pay  a  fine  of  not  more  than  $500,  or  be  imprisoned 
not  more  than  six  months,  or  both,  at  the  discretion  of  the  court,  together  with 
the  forfeiture  of  any  such  article  or  commodity :  Provided,  That  articles  upon 
which  stamp  taxes  are  required  by  this  Act  may,  when  intended  for  exporta- 
tion, be  manufactured  and  sold  or  removed  vdthout  having  stamps  affixed 
thereto,  and  without  being  charged  with  tax  as  aforesaid ;  and  every  manu- 
facturer or  maker  of  any  article  as  aforesaid,  intended  for  exportation,  shall 
give  such  bonds  and  be  subject  to  such  rules  and  regulations  to  protect  the 
revenue  against  fraud  as  may  be  from  time  to  time  prescribed  by  the  Com- 
missioner of  Internal  Revenue,  with  the  approval  of  the  Secretary  of  the 
Treasury.     [S8  Stat.  L.  758.'] 

Sec.  20.  [Declaration  of  manufacturer,  etc.  —  failure  to  make  —  false 
declarations.']  That  every  manufacturer  or  maker  of  any  of  the  articles  or 
commodities  provided  for  in  Schedule  B,  or  his  foreman,  agent,  or  super- 
intendent shall  at  the  end  of  each  and  every  month  make,  sign,  and  file  with 
the  collector  of  internal  revenue  for  the  district  in  which  he  resides  a  dec- 
laration in  writing  that  no  such  article  or  commodity  has,  during  such  pre- 
ceding month  or  time  when  the  last  declaration  was  made,  been  removed,  or 
carried,  or  sent,  or  caused  or  suffered  or  known  to  have  been  removed,  carried, 
or  sent  from  the  premises  of  such  manufacturer  or  maker  other  than  such  as 
have  been  duly  taken  account  of  and  charged  with  the  stamp  tax,  on  pain  of 
such  manufacturer  or  maker  forfeiting  for  every  refusal  or  n^lect  to  make 
such  declaration  $100 ;  and  if  any  such  manufacturer  or  maker,  or  his  fore- 
man, agent,  or  superintendent,  shall  make  any  false  or  untrue  declaration, 
such  manufacturer  or  maker,  or  foreman,  agent,  or  superintendent  making  the 
same  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction  shall 
pay  a  fine  of  not  more  than  $500,  or  be  imprisoned  not  more  than  six  months, 
or  both,  at  the  discretion  of  the  court.    [88  Stat.  L.  758.] 

Sec.  21.  [Stamp  ta^es  when  attaching  to  articles  —  "mxinufax:turer'*  de» 
fined  —  articles  of  foreign  manufacture  taxed.]  That  the  stamp  taxes  pre- 
scribed in  this  Act  on  the  articles  provided  for  in  Schedule  B  shall  attach  to 
all  such  articles  and  things  sold  or  removed  for  sale  thirty  days  after  the  ap- 
proval of  this  Act.    Every  person,  except  as  otherwise  provided  in  this  Act, 
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who  offers  or  exposes  for  sale  any  article  or  thing  provided  for  in  said  Sched- 
ule B,  whether  tiie  article  so  offered  or  exposed  is  of  foreign  manufacture  and 
imported  or  of  domestic  manufacture,  shall  be  deemed  the  manufacturer 
thereof^  and  shall  be  subject  to  all  the  taxes,  liabilities,  and  penalties  imposed 
by  law  for  the  sale  of  articles  without  the  use  of  the  proper  stamp  denoting 
the  tax  paid  thereon ;  and  all  such  articles  of  foreign  manufacture  shall,  in 
addition  to  the  import  duty  imposed  on  the  same,  be  subject  to  the  stamp  tax 
prescribed  in  this  Act:  Provided  further.  That  internal  revenue  stamps  re- 
quired by  existing  law  on  imported  merchandise  shall  be  aflBxed  thereto  and 
canceled  at  the  expense  of  the  owner  or  importer  before  the  withdrawal  of 
such  merchandise  for  consumption,  and  the  Secretary  of  the  Treasury  is 
authorized  to  make  such  rules  and  regulations  as  may  be  necessary  for  the 
affixiTig  and  canceling  of  such  stamps,  not  inconsistent  herewith.  [55  Stai. 
L.  755.] 

Sec.  22.  {Preparation  and  distribution  of  stamps,']  That  the  Commis- 
sioner of  Internal  Revenue  shall  cause  to  be  prepared  and  distributed  for  the 
payment  of  the  taxes  prescribed  in  this  Act  suitable  stamps  denoting  the  tax 
on  the  document,  article,  or  thing  to  which  the  sa>ne  may  be  affixed,  and  he 
is  authorized  to  prescribe  such  method  for  the  cancellation  of  said  stamps, 
as  substitute  for  or  in  addition  to  the  method  provided  in  this  Act,  as  he  may 
deem  expedient  The  Commissioner  of  Internal  Revenue,  with  the  approval 
of  the  Secretary  of  the  Treasury,  is  authorized  to  procure  any  of  the  stamps 
provided  for  in  this  Act  by  contract  whenever  such  stamps  can  not  be  speedily 
prepared  by  the  Bureau  of  Engraving  and  Printing ;  but  this  authority  shall 
expire  on  tihe  first  day  of  November,  nineteen  hundred  and  fifteen,  except  as 
to  imprinted  stamps  furnished  under  contract,  authorized  by  the  Commis- 
sioner of  Internal  Revenue.  That  the  adhesive  stamps  used  in  the  payment 
of  the  tax  levied  in  Schedules  A  and  B  of  this  Act  shall  be  furnished  for  sale 
by  the  several  collectors  of  internal  revenue,  who  shall  sell  and  deliver  them 
at  their  face  value  to  all  persons  applying  for  the  same,  except  ofiicers  or  em- 
ployees of  the  Internal-Revenue  Service:  Provided,  That  such  collectors  may 
sell  and  deliver  such  stamps  in  quantities  of  not  less  than  $100  of  face  value, 
with  a  discount  of  one  per  centum,  except  as  otherwise  provided  in  this  Act. 

SCHEDUI^E  A. 
STAMP    TAXES. 

Bonds,  debentures,  or  certificates  of  indebtedness  issued  on  and  after  the 
first  day  of  December,  nineteen  hundred  and  fourteen,  by  any  association, 
company,  or  corporation,  on  each  $100  of  face  value  or  fraction  thereof,  5 
cents,  and  on  each  original  issue,  whether  on  organization  or  reorganization, 
of  certificates  of  stock  by  any  such  association,  company,  or  corporation,  on 
each  $100  of  face  value  or  fraction  thereof,  5  cents,  and  on  all  sales,  or  agree- 
ments to  sell,  or  memoranda  of  sales  or  deliveries  or  transfers  of  shares  or 
certificates  of  stock  in  any  association,  company,  or  corporation,  whether 
made  upon  or  shown  by  the  books  of  the  association,  company,  or  corporation, 
or  by  any  assignment  in  blank,  or  by  any  delivery,  or  by  any  paper  or  agree- 
ment or  memorandum  or  other  evidence  of  transfer  or  sale,  whether  entitling 
the  holder  in  any  manner  to  the  benefit  of  such  stock,  or  to  secure  the  future 

payment  of  money  or  for  the  future  transfer  of  any  stock,  on  each  $100  of 
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face  value  or  fraction  thereof,  2  cents :  Provided,  That  it  is  not  intended  by 
this  Act  to  impose  a  tax  upon  an  agreement  evidencing  a  deposit  of  stock 
certificates  as  collateral  security  for  money  loaned  thereon^  which  stock  cer- 
tificates are  not  actually  sold,  nor  upon  such  stock  certificates  so  deposited: 
Provided  further.  That  in  case  of  sale  where  the  evidence  of  transfer  is  shown 
only  by  the  books  of  the  company  the  stamp  shall  be  placed  upon  such  books ; 
and  where  the  change  of  ownership  is  by  transfer  certificate  the  stamp  shall 
be  placed  upon  the  certificate ;  and  in  cases  of  an  agreement  to  sell  or  where 
the  transfer  is  by  delivery  of  the  certificate  assigned  in  blank  there  shall  be 
made  and  delivered  by  the  seller  to  the  buyer  a  bill  or  memorandum  of  such 
sale,  to  which  the  stamp  shall  be  aflixed ;  and  every  bill  or  memorandum  of 
sale  or  agreement  to  sell  before  mentioned  shall  show  the  date  thereof,  the 
name  of  the  seller,  the  amount  of  the  sale,  and  the  matter  or  thing  to  which  it 
refers.  And  any  person  or  persons  liable  to  pay  the  tax  as  herein  provided, 
or  anyone  who  acts  in  the  matter  as  agent  or  broker  for  such  person  or  per- 
sons, who  shall  make  any  such  sale,  or  who  shall  in  pursuance  of  any  such 
sale  deliver  any  such  stock,  or  evidence  of  the  sale  of  any  such  stock  or  bill 
br  memorandum  thereof,  as  herein  required,  without  having  the  proper 
stamps  afiixed  thereto,  with  intent  to  evade  the  foregoing  provisions  shall  be 
deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall  pay  a 
fine  of  not  exceeding  $1,000,  or  be  imprisoned  not  more  than  six  months,  or 
both,  at  the  discretion  of  the  court 

Upon  each  sale,  agreement  of  sale,  or  agreement  to  sell,  any  products  or 
merchandise  at  any  exchange,  or  board  of  trade,  or  other  similar  place,  either 
for  present  or  future  delivery,  for  each  $100  in  value  of  said  sale  or  agree- 
ment of  sale  or  agreement  to  sell,  1  cent,  and  for  each  additional  $100  or 
fractional  part  thereof  in  excess  of  $100,  1  cent:  Provided,  That  on  every 
sale  or  agreement  of  sale  or  agreement  to  sell  as  aforesaid  there  shall  be  made 
and  delivered  by  the  seller  to  the  buyer  a  bill,  memorandum,  agreement,  or 
other  evidence  of  such  sale,  agreement  of  sale,  or  agreement  to  sell,  to  which 
there  shall  be  affixed  a  lawful  stamp  or  stamps  in  value  equal  to  the  amount 
of  the  tax  on  such  sale.  And  every  such  bill,  memorandum,  or  other  evidence 
of  sale  or  agreement  to  sell  shall  show  the  date  thereof,  the  name  of  the 
seller,  the  amount  of  the  sale,  and  the  matter  or  thing  to  which  it  refers ;  and 
any  person  or  persons  liable  to  pay  the  tax  as  herein  provided,  or  anyone  who 
acts  in  the  matter  as  agent  or  broker  for  such  person  or  persons,  who  shall 
make  any  such  sale  or  agreement  of  sale,  or  agreement  to  sell,  or  who  shall, 
in  pursuance  of  any  such  sale,  agreement  of  sale,  or  agreement  to  sell,  deliver 
any  such  products  or  merchandise  without  a  bill,  memorandum^  or  other 
evidence  thereof  as  herein  required,  or  who  shall  deliver  such  bill,  memo- 
randum, or  other  evidence  of  sale,  or  agreement  to  sell,  without  having  the 
proper  stamps  affixed  thereto,  with  intent  to  evade  the  forgoing  provisions, 
shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall 
pay  a  fine  of  not  exceeding  $1,000,  or  be  imprisoned  not  more  than  six 
months,  or  both,  at  the  discretion  of  the  court 

That  no  bill,  memorandum,  agreement,  or  other  evidence  of  such  sale,  or 

agreement  of  sale,  or  agreement  to  sell,  in  case  of  products  or  merchandise 

actually  delivered  at  the  time  of  sale  or  while  in  vessel,  boat,  or  car,  and 

actually  in  course  of  transportation,  shall  be  subject  to  this  tax,  provided  such 

bill,  memorandum,  agreement,  or  other  evidence  of  such  sale,  or  agreement  of 

sale,  or  agreement  to  sell  shall  be  accompanied  by  bills  of  lading  or  vouchers 
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showing  that  the  said  products  are  actually  in  course  of  transportation  as 
aforesaid. 

Promissory  notes,  except  bank  notes  issued  for  circulation,  and  for  each 
renewal  of  the  same,  for  a  sum  not  exceeding  $100,  2  cents;  and  for  each 
additional  $100  or  fractional  part  thereof  in  excess  of  $100,  2  cents. 

Express  and  freight :  It  shall  be  the  duty  of  every  railroad  or  steamboat 
company,  carrier,  express  company,  or  corporation  or  person  whose  occupa- 
tion is  to  act  as  such,  to  issue  to  the  shipper  or  consignor,  or  his  agent,  or 
person  from  whom  any  goods  are  accepted  for  transportation  where  a  charge 
exceeding  5  <5ents  is  made  a  bill  of  lading,  manifest,  or  other  evidence  of 
receipt  and  forwarding  for  each  shipment  received  for  carriage  and  trans- 
portation, whether  in  bulk  or  in  boxes,  bales,  packages,  bundles,  or  not  so  in- 
closed or  included ;  and  such  shipper,  consignor,  agent,  or  person  shall  duly 
attach  and  cancel,  as  is  in  this  Act  provided,  to  each  of  said  bills  of  lading, 
manifests,  or  other  memorandum,  a  stamp  of  the  value  of  1  cent :  Provided, 
That  a  consignment  of  newspapers  to  any  one  point  or  to  different  points  by 
the  same  train  or  conveyance  when  inclosed  in  one  general  bundle  at  the  point 
of  shipment  shall  be  considered  as  one  shipment,  and,  in  lieu  of  a  bill  of  lad- 
ing therefor,  the  publisher  of  such  newspaper  shall  file  on  or  before  the  fif- 
teenth day  of  each  month  with  the  collector  of  internal  revenue  for  the  district 
in  which  such  newspaper  is  published  a  report  under  oath  showing  the  num- 
ber of  such  shipments  during  the  preceding  month  to  which  report  such  pub- 
lisher shall  affix  and  cancel  stamps  equal  in  value  to  1  cent  for  each  shipment 
so  reported :  Provided  further.  That  the  report  herein  required  shall  not  in- 
clude shipments  of  newspapers  delivered  to  points  within  the  county  in  which 
the  same  are  published.  Any  failure  to  issue  such  bill  of  lading,  manifest,  or 
other  memorandum,  as  herein  provided,  shall  subject  such  railroad  or  steam- 
boat company,  carrier,  express  company,  or  corporation  or  person  to  a  penalty 
of  $50  for  each  offense. 

Telegraph  and  telephone* messages:  It  shall  be  the  duty  of  every  person, 
firm,  or  corporation  owning  or  operating  any  telegraph  or  telephone  line  or 
lines  to  make  within  thirty  days  after  the  expiration  of  each  month  a  sworn 
statement  to  the  collector  of  internal  revenue  in  each  of  their  respective  dis- 
tricts, stating  the  number  of  dispatches,  messages,  or  conversations  originated 
at  each  of  their  respective  exchanges,  toll  stations,  or  ofiices,  and  transmitted 
thence  over  their  lines  during  the  preceding  month  for  which  a  charge  of  15 
cents  or  more  was  imposed,  and  for  each  of  such  messages  or  conversations 
the  said  person,  firm,  or  corporation  shall  collect  from  the  person  paying  for 
the  message  or  conversation  a  tax  of  1  cent  in  addition  to  the  r^ular  charges 
for  the  message  or  conversation,  which  tax  the  said  person,  firm,  or  corpora- 
tion shall  in  turn  pay  to  the  said  collector  of  internal  revenue  of  their  re- 
spective districts:  Provided,  That  only  one  payment  of  said  tax  shall  be  re- 
quired, notwithstanding  the  lines  of  one  or  more  persons,  firms,  or  corpo- 
rations shall  be  used  for  the  transmission  of  each  of  said  messages  or  con- 
versations :  Provided  further,  That  the  messages  or  dispatches  of  the  officers 
and  employees  of  any  telegraph  or  telephone  company  concerning  the  affairs 
and  service  of  the  company,  and  like  messages  or  dispatches  of  the  officials  and 
employees  of  railroad  companies  sent  over  the  wires  on  their  respective  rail- 
roads shall  be  exempt  from  this  requirement:  And  provided  further.  That 
messages  of  officers  and  employees  of  the  Government  on  official  business  shall 
be  exempt  from  the  taxes  herein  imposed  upon  telegraphic  and  telephonic 
messages. 
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Bond :  For  indemnifying  any  person  or  persons,  firm,  or  corporation  who 
shall  have  become  bound  or  engaged  as  surety  for  the  payment  of  any  sum  of 
money,  or  for  the  due  execution  or  performance  of  the  duties  of  any  o£Sce  or 
position,  and  to  account  for  money  received  by  virtue  thereof,  and  all  other 
bonds  of  any  description,  except  such  as  may  be  required  in  legal  proceedings, 
not  otherwise  provided  for  in  this  schedule,  50  cents. 

Certificate  of  profits,  or  any  certificate  or  memorandum  showing  an  in- 
terest in  the  property  or  accumulations  of  any  association,  company,  or  cor- 
poration, and  on  all  transfers  thereof,  on  each  $100  of  face  value  or  fraction 
thereof,  2  cents. 

Certificate:  Any  certificate  of  damage,  or  otherwise,  and  all  other  certifi- 
cates or  documents  issued  by  any  port  warden,  marine  surveyor,  or  other  per- 
son acting  as  such,  25  cents. 

Certificate  of  any  description  required  by  law  not  otherwise  specified  in 
this  Act,  10  cents. 


Certificates  used  by  the  United  States  in 
the  exercise  of  its  governmental  functions 
are  exempt  from  the  stamp  tax.  In  some 
cases  however  it  is  difficult  to  draw  the 
line  as  to  what  is  and  what  is  not  a  gov- 
ernmental function.  In  re  Hawley,  (S.  D. 
N.  Y.  1916)  220  Fed.  372,  wherein  the 
court  expressed  the  view,  that  where  a 
private  individual  applies  to  a  judge,  ref- 
eree in  bankruptcy  or  clerk  for  a  certificate 
that  a  certain  instrument  is  a  copy,  and  it 
does  not  appear  that  it  is  to  be  used  for 
any   governmental   purpose,   it   is  taxable 


under  the  provisions  of  the  act,  but  a  cer- 
tificate which  is  required  to  enable  some 
officer  of  the  court  to  exercise  his  func- 
tions or  to  do  some  act  connected  with  the 
administration  of  the  government  is  ex- 
empt. This  would  apply  to  certified  copies 
of  papers  necessarily  required  by  receivers. 
The  court  held  that  a  referee  in  bankruptcy 
properly  refused  to  certify  that  an  order 
approving  the  bond  of  the  trustee  was  a 
correct  copy  of  the  one  on  file,  unless  there 
was  attached  to  such  certificate  a  10-cent 
internal  revenue  stamp. 


Contract:  Broker's  note,  or  memorandum  of  sale  of  any  goods  or  merchan- 
dise, stocks,  bonds,  exchange,  notes  of  hand,  real  estate,  or  property  of  any 
kind  or  description  issued  by  brokers  or  persons  acting  as  such,  for  each  note 
or  memorandum  of  sale,  not  otherwise  provided  for  in  this  Act,  10  cents. 

Conveyance:  Deed,  instrument,  or  writing,  whereby  any  lands,  teuCTcients, 
or  other  realty  sold  shall  be  granted,  assigned,  transferred,  or  otherwise  con- 
veyed to,  or  vested  in,  the  purchaser  or  purchasers,  or  any  other  person  or 
persons,  by  his,  her,  or  their  direction,  when  the  consideration  or  value  of  the 
interest  or  property  conveyed,  exclusive  of  the  value  of  any  lien  or  encum- 
brance thereon,  exceeds  $100  and  does  not  exceed  $500,  50  cents ;  and  for  each 
additional  $500  or  fractional  part  thereof  in  excess  of  $500,  50  cents :  Pro- 
vided.  That  nothing  contained  in  this  paragraph  shall  be  so  construed  as  to 
impose  a  tax  upon  any  instrument  or  writing  given  to  secure  a  debt 

Entry  of  any  goods,  wares,  or  merchandise  at  any  customhouse,  either  for 
consumption  or  warehousing,  not  exceeding  $100  in  value,  25  cents ;  exceed- 
ing $100  and  not  exceeding  $500  in  value,  50  cents ;  exceeding  $500  in  value, 
$1. 

Entry  for  the  withdrawal  of  any  goods  or  merchandise  from  customs 
bonded  warehouse,  50  cents. 

Insurance:  Each  policy  of  insurance  or  other  instrument,  by  whatever 
name  the  same  shall  be  called,  by  which  insurance  shall  be  made  or  renewed 
upon  property  of  any  description  (including  rents  or  profits),  whether  against 
peril  by  sea  or  on  inland  waters,  or  by  fire  or  lightning,  or  other  peril,  made 
by  any  person,  association,  or  corporation,  upon  the  amount  of  premium 
charged,  one-half  of  1  cent  on  each  dollar  or  fractional  part  thereof:  Pro- 
vided, That  purely  cooperative  or  mutual  fire  insurance  companies  or  associa- 
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tions  carried  on  by  the  members  thereof  solely  for  the  protectioii  of  their  ovm 
property  and  not  for  profit  shall  be  exempted  from  the  tax  herein  provided : 
And  provided  further.  That  policies  of  reinsurance  shall  be  exempt  from  the 
tax  herein  imposed  by  this  paragraph. 

Each  policy  of  insurance,  or  bond  or  obligation  of  the  nature  of  indemnity 
for  loss,  damage,  or  liability  issued,  or  executed,  or  renewed  by  any  person, 
association,  company,  or  corporation,  transacting  the  business  of  fidelity,  em- 
ployer^s  liability,  plate  glass,  steam  boiler,  bui^lary,  elevator,  automatic 
sprinkler,  or  other  branch  of  insurance  (except  life,  personal  accident,  and 
health  insurance,  and  insurance  described  and  taxed  or  exempted  in  the  pre- 
ceding paragraph  and  excepting  also  workmen's  compensation  insurance  car- 
ried on  by  the  members  thereof  solely  for  their  own  protection  and  not  for 
profit),  and  each  bond  undertaking  or  recognizance,  conditioned  for  the  per- 
formance of  the  duties  of  any  office  or  position,  or  for  the  doing  or  not  doing 
of  anything  therein  specified,  or  other  obligation  of.  the  nature  of  indemnity, 
and  each  contract  or  obligation  guaranteeing  the  validity  or  legality  of  bonds 
or  other  obligations  issued  by  any  State,  county,  municipal,  or  otiier  public 
body  or  organization,  or  guaranteeing  titles  to  real  estate  or  mercantile  credits 
executed  or  guaranteed  by  any  liability,  fidelity,  guarantee,  or  surety  company 
upon  the  amount  of  premium  charged,  one-half  of  1  cent  on  each  dollar  or 
fractional  part  thereof :  Provided,  That  policies  of  reinsurance  shall  be  exempt 
from  the  tax  herein  imposed  by  this  paragraph. 

Passage  ticket,  for  each  passenger,  sold  in  the  United  States  for  passage  by 
any  vessel  to  a  foreign  port  or  place,  if  costing  not  exceeding  $30,  $1 ;  costing 
more  than  $30  and  not  exceeding  $60,  $3 ;  costing  more  than  $60,  $5 :  Pro- 
vided, That  such  passage  tickets,  costing  $10  or  less,  shall  be  exempt  from 
taxation. 

Power  of  attorney  or  proxy  for  voting  at  any  election  for  officers  of  any 
incorporated  company  or  association,  except  religious,  charitable,  or  literary 
societies,  or  public  cemeteries,  10  cents. 

Power  of  attorney  to  sell  and  convey  real  estate,  or  to  rent  or  lease  the  same, 
to  receive  or  collect  rent,  to  sell  or  transfer  any  stock,  bonds,  scrip,  or  for  the 
collection  of  any  dividends  or  interest  thereon,  or  to  perform  any  and  all  other 
acts  not  hereinbefore  specified,  26  cents :  Provided,  That  no  stamps  shall  be 
required  upon  any  papers  necessary  to  be  used  for  the  collection  of  claims 
from  the  United  States  for  pensions,  back  pay,  bounty,  or  for  property  lost  in 
the  military  or  naval  service. 


This  cUnse  is  broad  enough  to  cover  all 
yowera  of  attorney.  The  words  "or  to  per- 
form any  and  aU  other  acts  not  hereinbe- 
fore specified"  were  not  intended  to  relate 
only  to  the  speeific  powers  enumerated  in 
the  prior  clauses,  llius,  it  has  been  held 
that  a  general  letter  of  attorney  in  the 
usual  official  form,  authorizing  the  attor- 
ney in  fact  to  attend  meetings  of  the  cred- 
itors of  the  bankrupt  and  vote  thereat  for 


trustee,  or  for  any  other  proposal  of  reso- 
lution that  may  be  submitted  under  the 
act,  to  accept  any  composition  proposed  by 
the  bankrupt,  and  to  receive  payment  for 
any  dividends  or  money  due  under  any  com- 
position, etc.,  was  properly  refused  by  the 
referee  in  bankruptcy  unless  the  25-cent 
internal  revenue  stamp  was  affixed  to  said 
letter  of  attorney.  In  re  Hawley,  (S.  D. 
N.  Y.  1916)  220  Fed.  372. 


Protest :  Upon  the  protest  of  every  note,  bill  of  exchange,  acceptance,  check 
or  draft,  or  any  marine  protest,  whether  protested  by  a  notary  public  or  by 
any  other  officer  who  may  be  authorized  by  the  law  of  any  State  or  States  to 
make  such  protest,  25  cents. 

Every  seat  sold  in  a  palace  or  parlor  car  and  every  berth  sold  in  a  sleeping 
car,  1  cent,  to  be  paid  by  the  company  selling  the  same. 
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Schedule  B. 

Perfumery  and  cosmetics  and  other  similar  articles :  For  and  upon  every 
packet,  box,  bottle,  pot,  phial,  or  other  inclosure  containing  any  essence, 
extract,  toilet  water,  cosmetic,  vaseline,  petrolatum,  hair  oil,  pomade,  hair 
dressing,  hair  restorative,  hair  dye,  tooth  wash,  dentifrice,  tooth  paste,  aro- 
matic cachous,  or  any  similar  substance  or  article,  by  whatsoever  name  the 
same  heretofore  have  been,  now  are,  or  may  hereafter  be  called,  known,  or 
distinguished,  used,  or  applied  as  perfumes  or  as  cosmetics,  and  sold  or  re- 
moved for  consumption  and  sale  in  the  United  States,  where  such  packet, 
box,  bottle,  pot,  phial,  or  other  inclosure,  with  its  contents,  shall  not  exceed 
at  the  retail  price  or  value  the  sum  of  5  cents,  one-eighth  of  1  cent. 

Where  such  packet,  box,  bottle,  pot,  phial,  or  other  inclosure,  with  its 
contents,  shall  exceed  the  retail  price  or  value  of  5  cents,  and  shall  not  ex- 
ceed the  retail  price  or  value  of  10  cents,  two-eighths  of  1  cent. 

Where  such  packet,  box,  bottle,  pot,  phial,  or  other  inclosure,  with  its 
contents,  shall  exceed  the  retail'price  or  value  of  10  cents  and  shall  not  exceed 
the  retail  price  or  value  of  15  cents,  three-eighths  of  1  cent. 

Where  such  packet,  box,  bottle,  pot,  phial,  or  other  inclosure,  with  its 
contents,  shall  exceed  the  retail  price  or  value  of  15  cents  and  shall  not  exceed 
the  retail  price  or  value  of  25  cents,  five-eighths  of  1  cent.  And  for  each 
additional  25  cents  of  retail  price  or  value  or  fractional  part  thereof  in  ex- 
cess of  25  cents,  five-eighths  of  1  cent. 

Chewing  gum  or  substitutes  therefor:  For  and  upon  each  box,  carton,  jar, 
or  other  package  containing  chewing  gum  of  not  more  than  $1  of  actual  retail 
value,  4  cents ;  if  exceeding  $1  of  retail  value,  for  each  additional  dollar  or 
fractional  part  thereof,  4  cents ;  under  such  regulations  as  the  Commissioner 
of  Internal  Revenue,  with  the  approval  of  the  Secretary  of  the  Treasury,  may 
prescribe. 

That  all  articles  and  preparations  provided  for  in  this  schedule  which  are 
in  the  hands  of  manufacturers  or  of  wholesale  or  retail  dealers  on  and  after 
December  first,  nineteen  hundred  and  fourteen,  shall  be  subject  to  the  pay- 
ment of  the  stamp  taxes  herein  provided  for,  but  it  shall  be  deemed  a  compli- 
ance with  this  Act  as  to  such  articles  on  hand  in  the  hands  of  wholesale  or 
retail  dealers  as  aforesaid  who  are  not  the  manufacturers  thereof  to  afiix  the 
proper  adhesive  tax  stamp  at  the  time  the  packet,  box,  bottle,  pot,  or  phial,  or 
other  inclosure  with  its  contents  is  sold  at  retail. 

There  shall  be  an  allowance  of  drawback  on  articles  mentioned  in  Schedule 
B  of  this  Act  on  which  any  internal-revenue  tax  shall  have  been  paid,  equal 
in  amount  to  the  stamp  tax  paid  thereon,  and  no  more,  when  exported,  to  be 
paid  by  the  warrant  of  the  Secretary  of  the  Treasury  on  the  Treasurer  of 
the  United  States,  out  of  any  money  arising  from  internal  taxes  not  other- 
wise appropriated :  Provided,  That  no  allowance  of  drawback  shall  be  made 
for  any  such  articles  exported  prior  to  the  date  this  Act  becomes  effective. 
The  evidence  that  any  such  tax  has  been  paid  as  aforesaid  shall  be  furnished 
to  the  satisfaction  of  the  Conunissioner  of  Internal  Revenue  by  the  person 
claiming  the  allowance  of  drawback,  and  the  amount  shall  be  ascertained 
under  such  regulations  as  shall  be  prescribed  from  time  to  time  by  said  com- 
missioner, with  the  approval  of  the  Secretary  of  the  Treasury.  [55  Stat.  L. 
769-76^.] 

Sec  23.  ^Provisions  of  other  Acts  extended  to  this  Act  —  records  and  re- 
turns—  accounting  —  evading  taxes  —  penalty.']     That  all  administrative, 
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special,  or  stamp  provisions  of  law^  including  the  law  relating  to  the  assess- 
ment of  taxes,  so  far  as  applicable,  are  hereby  extended  to  and  made  a  part 
of  this  Act,  and  every  person,  firm,  company,  corporation,  or  association  liable 
to  any  tax  imposed  by  this  Act,  or  for  the  collection  thereof,  shall  keep  such 
records  and  render,  under  oath,  such  statements  and  returns,  and  shall  comply 
with  such  regulations  as  the  Commissioner  of  Internal  Revenue,  with  the 
approval  of  the  Secretary  of  the  Treasury,  may  from  time  to  time  prescribe, 
and  every  such  person,  firm,  company,  corporation,  or  association  who  evades 
or  attempts  to  evade  any  of  the  taxes  imposed  by  this  Act,  or  shall  fail  to 
truly  account  for  and  pay  all  taxes  collected  by  them  under  this  Act,  or  any 
regulations  issued  thereunder,  shall  be  subject  to  a  penalty  of  double  the 
amoimt  of  the  taxes  evaded  or  attempted  to  be  evaded  or  unlawfully  with- 
held, to  be  assessed  and  collected  as  other  penalties  incurred  under  internal- 
revenue  laws  are  assessed  and  collected ;  and  for  the  expense  connected  with 
the  assessment  and  collection  of  the  taxes  provided  by  this  Act  there  is  hereby 
appropriated  $200,000,  or  so  much  thereof  as  may  be  required,  out  of  any 
money  in  the  Treasury  not  otherwise  appropriated ;  $170,000  to  be  added  to 
and  made  a  part  of  the  appropriations  for  ^^salaries  and  expenses  of  collection 
of  internal  revenue,  nineteen  hundred  and  fifteen ;  and  $30,000  to  the  appro- 
priation for  paper  for  internal-revenue  stamps,  nineteen  hundred  and  fifteen." 
[55  Stat.  L.  76^.] 

Sj5C.  24.  [Time  of  taking  effect  —  redemption  of  unvsed  stamps.']  That 
the  provisions  of  this  Act  shall  take  effect  on  the  day  next  succeeding  the  date 
of  its  passage,  except  where  otherwise  expressly  provided :  Provided,  That  on 
the  day  after  the  thirty-first  day  of  December,  nineteen  hundred  and  fifteen, 
the  taxes  levied  under  this  Act  shall  no  longer  be  levied  and  collected,  but  all 
taxes  arising  or  accruing  before  said  date  shall  continue  to  be  collectible  under 
the  terms  of  this  Act :  Provided,  however.  That  on  and  after  the  first  day  of 
January,  nineteen  hundred  and  sixteen,  tie  provisions  of  section  thirty-three 
hundred  and  thirty-nine  of  the  Revised  Statutes,  as  amended  by  an  Act  ap- 
proved April  twelfth,  nineteen  hundred  and  two,  imposing  a  tax  on  ferment^ 
liquors  shall  not  be  affected  by  any  limitation  as  to  the  levying  or  collecting 
of  the  additional  tax  imposed  by  this  Act  on  such  fermented  liquors,  but 
shall  then  be  in  full  force  and  effect  on  and  after  the  said  first  day  of  Jan- 
uary, nineteen  hundred  and  sixteen.  All  stamps  provided  for  in  this  Act 
unused  after  the  aforesaid  date  shall  be  redeemed  from  the  holder  thereof, 
under  such  rules  as  the  Secretary  of  the  Treasury  may  prescribe.  [55  Stat. 
L.  76^.] 

The  provisions  of  thiB  Act  were  continued  in  force  until  Bee.  81,  1910,  by  the  Kesolu- 
tion  of  D«c.  17y  1915,  given  infra,  p.  110. 

For  R.  S.  sec.  3339,  as  amended  by  the  Act  of  April  12,  1902,  see  3  Fed.  Stat.  Annot. 
713,  714. 


An  Act  To  provide  for  the  registration  of,  with  collectors  of  internal  revenue,  and  to 
impose  a  ipedal  tax  upon  all  persons  who  produce,  import,  manufacture,  compound, 
deal  in,  dispense,  sell,  distribute,  or  give  away  opium  or  coca  leaves,  their  salts,  deriy- 
atives,  or  preparations,  and  for  ot)ier  purposes. 

lAet  of  Dee.  17,  1014,  Oh.  1.1 

[Sec.  1.]   lOpium  and  coca  leaves  —  regulaiion  of  traffic  —  registration 
—  payment  of  special  tax.]    That  on  and  after  the  first  day  of  March^  nine- 
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teen  hundred  and  fifteen,  every  person  who  produces,  imports,  manufactures, 
compounds,  deals  in,  dispenses,  sells,  distributes,  or  gives  away  opium  or  coca 
leaves  or  any  compound,  manufacture,  salt,  derivative,  or  preparation  thereof, 
shall  register  with  the  collector  of  internal  revenue  of  the  district  his  name  or 
style,  place  of  business,  and  place  or  places  where  such  business  is  to  be 
carried  on :  Provided,  That  the  office,  or  if  none,  then  the  residence  of  any 
person  shall  be  considered  for  the  purposes  of  this  Act  to  be  his  place  of 
business.  At  the  time  of  such  registry  and  on  or  before  the  first  day  of 
July,  annually  thereafter,  every  person  who  produces,  imports,  manufactures, 
compounds,  deals  in,  dispenses,  sells,  distributes,  or  gives  away  any  of  the 
aforesaid  drugs  shall  pay  to  the  said  collector  a  special  tax  at  the  rate  of  $1 
per  annum:  Provided,  That  no  employee  of  any  person  who  produces,  im- 
ports, manufactures,  compounds,  deals  in,  dispenses,  sells,  distributes,  or 
gives  away  any  of  the  aforesaid  drugs,  acting  within  the  scope  of  his  employ- 
ment, shall  be  required  to  register  or  to  pay  the  special  tax  provided  by  this 
section:  Provided  further.  That  the  person  who  employs  him  shall  have 
registered  and  paid  the  special  tax  as  required  by  this  section :  Provided  fur- 
ther. That  officers  of  the  United  States  Government  who  are  lawfully  engaged 
in  making  purchases  of  the  above-named  drugs  for  the  various  departments 
of  the  Army  and  Navy,  the  Public  Health  Service,  and  for  Government 
hospitals  and  prisons,  and  officers  of  any  State  government,  or  of  any  county 
or  municipality  therein,  who  are  lawfully  engaged  in  making  purchases  of 
the  above-named  drugs  for  State,  coimty,  or  municipal  hospitals  or  prisons, 
and  officials  of  any  Territory  or  insular  possession  or  the  District  of  Columbia 
or  of  the  United  States  who  are  lawfully  engaged  in  making  purchases  of  the 
above-named  drugs  for  hospitals  or  prisons  therein  shall  not  be  required  to 
register  and  pay  the  special  tax  as  herein  required.  It  shall  be  unlawful  for 
any  person  required  to  register  under  the  terms  of  this  Act  to  produce,  import, 
manufacture,  compound,  deal  in,  dispense,  sell,  distribute,  or  give  away  any 
of  the  aforesaid  drugs  without  having  registered  and  paid  the  special  tax 
provided  for  in  this  section.  That  the  word  "person"  as  used  in  this  Act 
shall  be  construed  to  mean  and  include  a  partnership,  association,  company, 
or  corporation,  as  well  as  a  natural  person;  and  all  provisions  of  existing 
law  relating  to  special  taxes,  so  far  as  applicable,  including  the  provisions 
of  section  thirty-two  hundred  and  forty  of  the  Revised  Statutes  of  the  United 
States  are  hereby  extended  to  the  special  tax  herein  imposed.  That  the  Com- 
missioner of  Internal  Revenue,  with  the  approval  of  the  Secretary  of  the 
Treasury,  shall  make  all  needful  rules  and  regulations  for  carrying  the  pro- 
visions of  this  Act  into  effect.     [_S8  Stat.  L.  785.'] 

ThiB  Act   is  popularly  known  as   "The  session   of  the   same   only   for   their   own 

Harrison  Act."  consumption,  are  not  included  within  the 

For  H.  S.  sec.  3240  as  amended,  see  1909  provisions  of  this  section  requiring  regis- 

Supp.  Fed.  Stat.  Annot.  250.  tration  and  payment  of  the  tax.     United 

Persons     subject     to     tax.  —  Mere    con-  States  v.  WoK>ds,    (D.  G.  Mont.  1915)   224 

sumers  of  the  prohibited  drugs,  and  in  pos-  Fed.  278. 

Sec.  2.  [Sales,  etc.,  on  written  orders  —  exceptions  —  order  forms  — 
territory  affected  by  Act  —  duties  of  reverme  officers.']  That  it  shall  be  un- 
lawful for  any  person  to  sell,  barter,  exchange,  or  give  away  any  of  the 
aforesaid  drugs  except  in  pursuance  of  a  written  order  of  the  person  to  whom 
such  article  is  sold,  bartered,  exchanged,  or  given,  on  a  form  to  be  issued  in 
blank  for  that  purpose  by  the  Commissioner  of  Internal  Kevenue.  Every 
person  who  shall  accept  any  such  order,  and  in  pursuance  thereof  shall  sell, 
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barter,  exchange,  or  give  away  any  of  the  aforesaid  drugs,  shall  preserve  such 
order  for  a  period  of  two  years  in  such  a  way  as  to  be  readily  accessible  to 
inspection  by  any  officer,  agent,  or  employee  of  the  Treasury  Department 
duly  authorized  for  that  purpose,  and  the  State,  Territorial,  District,  munic- 
ipal, and  insular  officials  named  in  section  five  of  this  Act.  Every  person 
who  shall  give  an  order  as  herein  provided  to  any  other  person  for  any  of  the 
aforesaid  drugs  shall,  at  or  before  the  time  of  giving  such  order,  make  or 
cause  to  be  made  a  duplicate  thereof  on  a  form  to  be  issued  in  blank  for  that 
purpose  by  the  Commissioner  of  Internal  Revenue,  and  in  case  of  the  accept- 
ance of  such  order,  shall  preserve  such  duplicate  for  said  period  of  two  years 
in  such  a  way  as  to  be  readily  accessible  to  inspection  by  the  officers,  agents, 
employees,  and  officials  hereinbefore  mentioned.  Kothing  contained  in  this 
section  shall  apply — 

(a)  To  the  dispensing  or  distribution  of  any  of  the  aforesaid  drugs  to  a 
patient  by  a  physician,  dentist,  or  veterinary  surgeon  registered  under  this 
Act  in  the  course  of  his  professional  practice  only:  Provided,  That  such 
physician,  dentist,  or  veterinary  surgeon  shall  keep  a  record  of  aU  such  drugs 
dispensed  or  distributed,  showing  the  amount  dispensed  or  distributed,  the 
date,  and  the  name  and  address  of  the  patient  to  whom  such  drugs  are  dis- 
pensed or  distributed,  except  such  as  may  be  dispensed  or  distributed  to  a 
patient  upon  whom  such  physician,  dentist  or  veterinary  surgeon  shall  per- 
sonally attend ;  and  such  record  shall  be  kept  for  a  period  of  two  years  from 
the  date  of  dispensing  or  distributing  such  drugs,  subject  to  inspection,  as 
provided  in  this  Act. 

(b)  To  the  sale,  dispensing,  or  distribution  of  any  of  the  aforesaid  drugs 
by  a  dealer  to  a  consumer  under  and  in  pursuance  of  a  written  prescription 
issued  by  a  physician,  dentist,  or  veterinary  surgeon  restored  under  this 
Act:  Provided,  however.  That  such  prescription  shall  be  dated  as  of  the  day 
on  which  signed  and  shall  be  signed  by  the  physician,  dentist,  or  veterinary 
surgeon  who  shall  have  issued  the  same:  And  provided  further.  That  such 
dealer  shall  preserve  such  prescription  for  a  period  of  two  years  from  the 
day  on  which  such  prescription  is  filled  in  such  a  way  as  to  be  readily  accessi- 
ble to  inspection  by  the  officers,  agents,  employees,  and  officials  hereinbefore 
mentioned. 

(c)  To  the  sale,  exportation,  shipment,  or  delivery  of  any  of  the  aforesaid 
drugs  by  any  person  within  the  United  States  or  any  Territory  or  the  District 
of  Columbia  or  any  of  the  insular  possessions  of  the  United  States  to  any  per- 
son in  any  foreign  country,  regulating  their  entry  in  accordance  vrith  such 
regulations  for  importation  thereof  into  such  foreign  country  as  are  prescribed 
by  said  country,  such  regulations  to  be  promulgated  from  time  to  time  by  the 
Secretary  of  State  of  the  United  States. 

(d)  To  the  sale,  barter,  exchange,  or  giving  away  of  any  of  the  aforesaid 
drugs  to  any  officer  of  the  United  States  Government  or  of  any  State,  terri- 
torial, district,  county,  or  municipal  or  insular  govenmient  lawfully  engaged 
in  making  purchases  thereof  for  the  various  departments  of  the  Army  and 
Navy,  the  Public  Health  Service,  and  for  Government,  State,  territorial  dis- 
trict, county,  or  municipal  or  insular  hospitals  or  prisons. 

The  Commissioner  of  Internal  Revenue,  with  the  approval  of  the  Secretary 
of  the  Treasury,  shall  cause  suitable  forms  to  be  prepared  for  the  purposes 
above  mentioned,  and  shall  cause  the  same  to  be  distributed  to  collectors  of 
internal  revenue  for  sale  by  them  to  those  persons  who  shall  have  registered 
and  paid  the  special  tax  as  required  by  section  one  of  this  Act  in  their  dis- 
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tricts,  respectively ;  and  no  collector  shall  sell  any  of  such  forms  to  any  per- 
sons other  than  a  person  who  has  registered  and  paid  the  special  tax  as  re- 
quired by  section  one  of  this  Act  in  his  district.  The  price  at  which  such 
forms  shall  be  sold  by  said  collectors  shall  be  fixed  by  the  Commissioner  of 
Internal  Revenue,  with  the  approval  of  the  Secretary  of  the  Treasury,  but 
shall  not  exceed  the  sum  of  $1  per  hundred,  ^very  collector  shall  keep  an 
account  of  the  number  of  such  forms  sold  by  him, 'the  names  of  the  pur- 
chasers, and  the  number  of  such  forms  sold  to  each  of  such  purchasers.  When- 
ever any  collector  shall  sell  any  of  such  forms^  he  shall  cause  the  name  of 
the  purchaser  thereof  to  be  plainly  written  or  stamped  thereon  before  de- 
livering the  same ;  and  no  person  other  than  such  purchaser  shall  use  any  of 
said  forms  bearing  the  name  of  such  purchaser  for  the  purpose  of  procuring 
any  of  the  aforesaid  drugs,  or  furnish  any  of  the  forms  bearing  the  name  of 
such  purchaser  to  any  person  with  intent  thereby  to  procure  the  shipment  or 
delivery  of  any  of  the  aforesaid  drugs.  It  shall  be  unlawful  for  any  person 
to  obtain  by  means  of  said  order  forms  any  of  the  aforesaid  drugs  for  any 
purpose  other  than  the  use,  sale,  or  distribution  thereof  by  him  in  the  conduct 
of  a  lawful  business  in  said  drugs  or  in  the  legitimate  practice  of  his  pro- 
fession. 

The  provisions  of  this  Act  shall  apply  to  the  United  States,  the  District  of 
Columbia,  the  Territory  of  Alaska,  the  Territory  of  Hawaii,  the  insular  pos- 
sessions of  the  United  States,  and  the  Canal  Zone.  In  Porto  Eico  and  the 
Philippine  Islands  the  administration  of  this  Act,  the  collection  of  the  said 
special  tax,  and  the  issuance  of  the  order  forms  specified  in  section  two  shall 
be  performed  by  the  appropriate  internal-revenue  officers  of  those  govern- 
ments, and  all  revenues  collected  hereunder  in  Porto  Rico  and  the  Philippine 
Islands  shall  accrue  intact  to  the  general  governments  thereof,  respectively. 
The  courts  of  first  instance  in  the  Philippine  Islands  shall  possess  and  exercise 
jurisdiction  in  all  cases  arising  under  tiiis  Act  in  said  islands.  The  President 
is  authorized  and  directed  to  issue  such  Executive  orders  as  will  carry  into 
effect  in  the  Canal  Zone  the  intent  and  purpose  of  this  Act  by  providing  for 
the  registration  and  the  imposition  of  a  special  tax  upon  all  persons  in  the 
Canal  2^ne  who  produce,  import,  compound,  deal  in,  dispense,  sell,  dis- 
tribute, or  give  away  opium  or  coca  leaves,  their  salts,  derivatives,  or  prepara- 
tions.   lS8  8tat.L.786.'] 

Dnplidty  in  indictment.  —  In  United  aa  proTided  in  the  act.  The  pleading  there- 
States  V.  Charter,  (N.  D.  Ohio  1915)  227  fore  alleges  the  absence  of  the  exception 
Fed.  331,  the  indictment  charged  in  each  which  makes  the  provision  for  the  retention 
of  several  counts  that  the  defendant,  a  phy-  of  the  duplicate  of  an  order  unnecessary." 
sician,  gave  an  order  to  a  patient  for  one  Dispensmg  of  drugs  by  physician.  —  In 
of  the  prohibited  drugs;  that  he  failed  to  United  States  v.  Friedman  (W.  D.  Tenn. 
preserve  a  duplicate  of  the  order  for  two  1015)  224  Fed.  276,  it  appeared  that  the 
years,  as  provided;  and  that  he  failed  to  defendant  was  charged  with  the  offense  of 
keep  a  record  of  the  amount  of  the  drug  dispensing,  distributing  and  prescribing  the 
by  nim  then  and  there  dispensed  and  dis-  prohibited  drugs  in  quantities  more  than 
tributed.  The  indictment  was  attacked  as  was  necessary  to  meet  the  needs  of  a  pa- 
duplicitous.  Holding  tiiat  the  indictment  tient  and  it  was  alleged  that  they  were  not 
was  good  the  court  said:  "The  pleader  is  distributed,  disposed  and  prescribed  in  good 
not  attempting  to  plead  in  this  way  two  faith  and  as  a  medicine.  Holding  that 
violations  of  the  law,  nor  is  he  attempt-  there  was  nothing  in  the  language  of  the 
ing  to  plead  in  the  alternative.  He  right-  act  making  the  oflfense  charged  a  violation 
fully  construes  the  provisions  quoted  as  of  the  law,  the  court  said:  "As  I  under- 
providing  ^at  a  physician  is  excused  from  stand  section  2  of  the  act,  the  only  thing 
failing  to  keep  on  file  for  inspection  a  du-  required  of  a  person,  who  shall  give  an 
plicate  of  an  order  by  him  given  to  the  order  as  provided  in  said  section  for  the 

Satient  only  when  he  keeps  a  record  of  his  drugs  mentioned  in  the  act,  is  that  he  shall 

ispensing,  which  record  may  be  inspected  make  or  cause  to  be  made,  at  the  time  of 
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ffiTing  the  order,  a  duplicate  thereof,  on  a 
form  issued  hy  the  Commissioner  of  In- 
ternal Revenue,  and  in  case  o€  the  accept- 
ance of  said  order  he  shall  preserve  such 
duplicate  for  two  years.  The  defendant  is 
not  indicted  for  failure  to  do  either  of  these 
last-mentioned  things.  Subsection  a  of 
section  2  provides  tiiat  nothing  contained 
in  the  section  shall  apply  to  physicians, 
dentists,  or  veterinary  surgeons,  registered 
under  tiie  act,  who  dispense  or  distribute 
any  of  the  drugs  in  the  course  of  their  pro- 
fessional practice,  provided  that  they  shall 
keep  a  record  of  all  of  such  drugs  dis- 
pensed or  distributed,  showing  the  amoimt 
dispensed  or  distributed,  the  date,  and  the 
name  and  address  of  the  patient  to  whom 
such  drugs  are  dispensed  or  distributed, 
unless  the  physician  shall  administer  them 
personally  to  the  patients    But  the  defend- 


ant is  not  indicted  for  violation  of  sub- 
section a,  but,  as  has  been  said,  he  is 
indicted  for  giving  a  prescription  for  said 
drugs  in  quantities  more  than  was  neces- 
sary, and  not  in  good  faith  and  as  a  medi- 
cine. I  fail  to  find  in  the  act  of  Congress 
under  examination  any  language  making  the 
doing  of  the  things  with  which  the  defend- 
ant is  charged  a  violation  of  law.  In  other 
words,  there  is  no  limit  fixed  to  the  amount 
of  said  drugs  that  a  physician  may  pre- 
scribe, nor  is  there  any  duty  imposed  upon 
him  other  than  to  keep  a  record  of  all 
such  drugs  dispensed  by  him,  and  the 
name  and  address  of  the  patient,  except 
those  to  whom  he  may  personally  admin- 
ister, and  that  he  must  preserve  the  rec- 
ords for  a  period  of  two  years.  For  failing 
to  do  either  of  these  things  he  is  not  in- 
dicted." 


Sec.  8.  [Returns  hy  registered  dealers — contents.']  That  any  person 
who  shall  be  restored  in  any  intemal-revenue  district  under  the  provisions 
of  section  one  of  this  Act  shall,  whenever  required  so  to  do  by  the  collector 
of  the  district,  render  to  the  said  collector  a  true  and  correct  statement  or 
return,  verified  by  affidavit,  setting  forth  the  quantity  of  the  aforesaid  drugs 
received  by  him  in  said  internal-revenue  district  during  such  period  imme- 
diately preceding  the  demand  of  the  collector,  not  exceeding  three  months,  as 
the  said  collector  may  fix  and  determine ;  the  names  of  the  persons  from  whom 
the  said  drugs  were  received ;  the  quantity  in  each  instance  received  from  each 
of  such  persons,  and  the  date  when  received.    [88  Stat.  L.  757.] 

Sbo.  4.  [Unregistered  persons  —  traffic  in  aforesaid  drugs  prohtbiied  — 
exceptions."]  That  it  shall  be  unlawful  for  any  person  who  shall  not  have 
r^stered  and  paid  the  special  tax  as  required  by  section  one  of  this  Act  to 
send,  ship,  carry,  or  deliver  any  of  the  aforesaid  drugs  from  any  State  or 
Territory  or  the  District  of  Columbia,  or  any  insular  possession  of  the  United 
States,  to  any  person  in  any  other  State  or  Territory  or  the  District  of  Colum- 
bia or  any  insular  possession  of  the  United  States:  Provided,  That  nothing 
contained  in  this  section  shall  apply  to  common  carriers  engaged  in  trans- 
porting the  aforesaid  drugs,  or  to  any  employee  acting  within  the  scope  of 
his  employment,  of  any  person  who  shall  have  registered  and  paid  the  special 
tax  as  required  by  section  one  of  this  Act,  or  to  any  person  who  shall  deliver 
any  such  drug  which  has  been  prescribed  or  dispensed  by  a  physician,  dentist, 
or  veterinarian  required  to  register  under  the  terms  of  this  Act,  who  has  been 
employed  to  prescribe  for  the  particular  patient  receiving  such  drug,  or  to  any 
United  States,  State,  couifty,  municipal.  District,  Territorial,  or  insular  officer 
or  official  acting  within  the  scope  of  his  official  duties.    [88  Stat.  L.  788.] 

Sbo.  6.  [Inspection  of  orders  amd  returns  —  certified  copies  furnished  -— 
disclosure  of  information  prohibited  —  certified  copy  of  naanes  of  special  tax- 
payers.] That  the  duplicateorder  forms  and  the  prescriptions  required  to 
be  preserved  under  the  provisions  of  section  two  of  this  Act,  and  the  state- 
ments or  returns  filed  in  the  office  of  the  collector  of  the  district,  under  the 
provisions  of  section  three  of  this  Act,  shall  be  open  to  inspection  by  officers, 
agents,  and  employees  of  the  Treasury  Department  duly  authorized  for  that 
purpose;  and  such  officials  of  any  State  or  Territory,  or  of  any  organized 
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municipality  therein,  or  of  the  District  of  Columbia,  or  any  insular  posses- 
sion of  the  United  States,  as  shall  be  charged  with  the  enforcement  of  any 
law  or  mimicipal  ordinance  regulating  the  sale,  prescribing,  dispensing,  deal- 
ing in,  or  distribution  of  the  aforesaid  drugs.  Each  collector  of  internal 
revenue  is  hereby  authorized  to  furnish,  upon  written  request,  certified  copies 
of  any  of  the  said  statements  or  returns  filed  in  his  office  to  any  of  such  officials 
of  any  State  or  Territory  or  organized  municipality  therein,  or  the  District 
of  Columbia,  or  any  insular  possession  of  the  United  States,  as  shall  be  en- 
titled to  inspect  the  said  statements  or  returns  filed  in  the  office  of  the  said 
collector,  upon  the  payment  of  a  fee  of  $1  for  each  one  hundred  words  or 
fraction  thereof  in  the  copy  or  copies  so  requested.  Any  person  who  shall 
disclose  the  information  contained  in  the  said  statements  or  returns  or  in  the 
said  duplicateorder  forms^  except  as  herein  expressly  provided,  and  except 
for  the  purpose  of  enforcing  the  provisions  of  this  Act,  or  for  the  purpose  of 
enforcing  any  law  of  any  State  or  Territory  or  the  District  of  Columbia,  or 
any  insular  possession  of  the  United  States,  or  ordinance  of  any  organized 
municipality  therein,  regulating  the  sale,  prescribing,  dispensing,  dealing  in, 
or  distribution  of  the  aforesaid  drugs,  shall,  on  conviction,  be  fined  or  im- 
prisoned as  provided  by  section  nine  of  this  Act.  And  collectors  of  internal 
revenue  are  hereby  authorized  to  furnish  upon  written  request,  to  any  person, 
a  certified  copy  of  the  names  of  any  or  all  persons  who  may  be  listed  in  their 
respective  collection  districts  as  special-tax  payers  imder  the  provisions  of  this 
Act,  upon  payment  of  a  fee  of  $1  for  each  one  hundred  names  or  fraction 
thereof  in  the  copy  so  requested.    [S8  Stat.  L.  788.'] 

Sec.  6.  ^Preparations  containing  limited  quantities  of  opium  —  not  af- 
fected by  Acf]  That  the  provisions  of  this  Act  shall  not  be  construed  to 
apply  to  the  sale,  distribution,  giving  away,  dispensing,  or  possession  of  prepa- 
rations and  remedies  which  do  not  contain  more  than  two  grains  of  opium, 
or  more  than  one-fourth  of  a  grain  of  morphine,  or  more  than  one-eighth  of  a 
grain  of  heroin,  or  more  than  one  grain  of  codeine,  or  any  salt  or  derivative  of 
any  of  them  in  one  fluid  ounce,  or,  if  a  solid  or  semisolid  preparation,  in  one 
avoirdupois  ounce;  or  to  liniments,  ointments,  or  other  preparations  which 
are  prepared  for  external  use  only,  except  liniments,  ointments,  and  other 
preparations  which  contain  cocaine  or  any  of  its  salts  or  alpha  or  beta  eucaine 
or  any  of  their  salts  or  any  synthetic  substitute  for  them :  Provided,  That  such 
remedies  and  preparations  are  sold,  distributed,  given  away,  dispensed,  or 
possessed  as  medicines  and  not  for  the  purpose  of  evading  the  intentions  and 
provisions  of  this  Act.  The  provisions  of  this  Act  shall  not  apply  to  de- 
cocainized  coca  leaves  or  preparations  made  therefrom,  or  to  other  prepara- 
tions of  coca  leaves  which  do  not  contain  cocaine.     \_S8  Stat.  L.  789.1 

Sec.  7.  {Collection,  etc.,  of  special  taxes  —  laws  regulating.']  That  all 
laws  relating  to  the  assessment,  collection,  remission,  and  refund  of  internal- 
revenue  taxes,  including  section  thirty-two  hundred  and  twenty-nine  of  the 
Revised  Statutes  of  the  United  States,  so  far  as  applicable  to  and  not 
inconsistent  with  the  provisions  of  this  Act,  are  hereby  extended  and  made 
applicable  to  the  special  taxes  imposed  by  this  Act     {_88  Stat.  L.  789.] 

For  R.  S.  aec.  3229,  see  3  Fed.  Stat.  Annot.  S04. 

Sec.  8.  {Violations  of  Act  —  evidence  —  pleading  exemptions  —  burden 
of  proof.]     That  it  shall  be  unlawful  for  any  person  not  registered  under 
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the  provisions  of  this  Act^  and  who  has  not  paid  the  special  tax  provided  for 
bj  this  Act,  to  have  in  his  possession  or  under  his  control  any  of  the  aforesaid 
drugs;  and  such  possession  or  control  shall  be  presumptive  evidence  of  a 
violation  of  this  section,  and  also  of  a  violation  of  the  provisions  of  section 
one  of  this  Act:  Provided,  That  this  section  shall  not  apply  to  any  employee 
of  a  registered  person,  or  to  a  nurse  under  the  supervision  of  a  physician, 
dentist,  or  veterinary  surgeon  registered  under  this  Act,  having  such  posses- 
sion or  control  by  virtue  of  his  employment  or  occupation  and  not  on  his  own 
account;  or  to  the  possession  of  any  of  the  aforesaid  drugs  which  has  or  have 
been  prescribed  in  good  faith  by  a  physician,  dentist,  or  veterinary  surgeon 
registered  under  this  Act ;  or  to  any  United  States,  State,  coimty,  municipal. 
District,  Territorial,  or  insular  officer  or  official  who  has  possession  of  any 
said  drugs,  by  reason  of  his  official  duties,  or  to  a  warehouseman  holding  pos- 
session for  a  person  registered  and  who  has  paid  the  taxes  under  this  Act; 
or  to  common  carriers  engaged  in  transporting  such  drugs :  Provided  further. 
That  it  shall  not  be  necessary  to  negative  any  of  the  aforesaid  exemptions  in 
any  complaint,  information,  indictment,  or  other  writ  or  proceeding  laid 
or  brought  under  this  Act;  and  the  burden  of  proof  of  any  such  exemption 
shall  be  upon  the  defendant.    iS8  Stat.  L.  759.] 


Constitutioiiality. — In  United  States  t. 
Brown  (\V.  D.  Wash.  1915)  224  Fed.  135, 
it  was  contended  that  section  8  was  un- 
constitutional in  that  it  was  an  attempt 
on  the  part  of  Ck>ngres8  to  encroach  upon 
the  police  power  of  the  several  states;  that 
the  only  right  Congress  had  to  control  the 
sale  of  a  commodity,  within  the  provisions 
of  the  constitution,  was  (a)  to  regulate 
commerce  and  (b)  the  right  of  taxation,  and 
that  neither  of  these  rights  was  invoked 
by  section  8.  Quoting  the  section  the  court 
said:  "By  this  act  the  drug  became  an 
'outlaw*  in  the  country,  its  presence  Con- 
gress has  the  right  to  trace,  and  has  the 
power  to  punish  any  person  in  whose  posses- 
sion this  'outlawed'  article  may  be  found. 
The  possession  of  such  drug  or  control 
thereof  is  made  presumptive  evidence  of 
the  unlawful  importation,  manufacture,  etc., 
as  well  as  an  obligation  to  pay  the  special 
tax  provided  by  the  act,  and  a  failure  to 
register  and  pay  the  tax  aa  provided  in  sec- 
tion 1  would  be  a  fraud  upon  the  United 
States,  in  that  it  deprived  the  government 
of  the  revenues  provided  by  the  act.  In 
United  States  v.  Stowell,  133  U.  S.  1,  10 
Sup.  Ct.  244,  33  L.  ed.  555,  the  court  says: 
'By  the  now  settled  doctrine  of  this  court 
(notwithstanding  the  opposing  dictum  of 
Mr.  Justice  McLean,  in  United  States  v. 
84  Boxes  of  Sugar,  7  Pet.  [32  U.  S.]  453, 
462,  463  [8  L.  ed.  745])  statutes  to  pre- 
▼eDt  frauds  upon  the  revenue  are  consid- 
ered as  enacted  for  the  public  good  and  to 
suppress  a  public  wrong,  and  derefore,  al- 
though they  impose  penalties  or  forfeitures, 
not  to  be  construed,  like  penal  laws  gener- 
ally, strictly  in  favor  of  the  defendant;  but 
they  are  to  be  fairly  and  reasonabl^r  con- 
strued, so  as  to  carry  out  the  intention  of 
the  l^slature.'  Congress  having  the  power 
to  exclude  the  drug  entirely  from  the  United 
States,  and  the  right  to  regulate  its  relation 
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to  interstate  commerce,  and  to  levy  a  tax, 
must  be  held  to  have  the  right  to  make  it 
unlawful  for  any  person  who  has  not  com- 
plied with  the  provisions  of  the  act,  by  reg- 
istration or  paying  a  tax,  to  have  in  his 
possession  this  'outlawed'  article.  The  act 
must  be  construed  as  a  whole,  and  force 
given  to  every  part  when  this  can  be 
done." 

To  the  same  effect,  see  United  States  v. 
Charter  (N.  D.  Ohio  1915)  227  Fed.  331. 

Persons  affected.  —  In  United  States  v. 
Wilson,  (W.  D.  Tenn.  1916)  225  Fed.  82, 
the  sole  question  determined  was  to 
whom  the  clause  "any  person  not  regis- 
tered under  the  provisions  of  this  act  and 
who  has  not  paid  the  tax"  in  the  eighth 
section  referred.  The  court  said:  "Clearly 
it  refers  to,  and  at  least  includes,  those 
doing  the  things  specifically  named  in  the 
first  section.  Does  it  refer  to  and  include 
others  doing  things  not  specifically  named 
in  the  act,  viz.,  those  havmg  in  their  pos- 
session or  under  their  control  the  drugs 
named  for  their  personal  consumption?  It 
seems  to  me  that  to  so  hold  would  be  for 
the  court  to  enlarge  the  list  of  those  whom 
Congress  required  to  register  and  pay  the 
special  tax.  To  that  event  it  would  be 
an  amendment  of  the  act.  This  is  not  the 
function  of  the  court.  If  Congress  had 
intended  to  require  persons  to  register  who 
had  in  their  possession  or  under  their  con- 
trol drugs  for  any  purpose  other  than  that 
stated  in  the  act,  it  would  seem  that  it 
would  have  been  a  simple  matter  to  have 
said  so.  It  is  clear  to  my  mind  that  the 
language  quoted  from  the  eighth  section, 
supra,  when  read  in  connection  with  the 
first  section  of  the  act,  refers  only  to  those 
mentioned  in  the  last-named  section,  and 
however  desirable  it  may  be  to  have  that 
list  enlarged,  the  court  is  without  authority 
to  do  it.    It  is,  in  my  judgment,  the  pur 
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pose  of  section  8  to  make  the  mere  posses- 
sion of  the  drugs  mentioned  in  the  act  by 
any  of  those  specified  in  the  first  section 
presumptive  evidence  that  such  parties  had 
not  registered,  nor  paid  the  special  tax 
as  required  therein,  and  that  it  was  not 
intended  to  enlarge  the  class  that  is  re- 
quired to  register  and  pay  the  tax  under 
the  first  section,  nor  is  it,  in  my  judg- 
ment, susceptible  of  such  construction.  The 
section  establishes  a  rule  of  evidence,  in 
that,  upon  the  government's  proving  that  a 
defendant  was  doing  any  of  those  tilings 
mentioned  in  section  1,  clause  1,  of  the  act, 
and,  further,  that  a  narcotic  was  found  in 
his  possession,  he  would  be  presumptively 
guilty  of  violating  the  first  section  of  the 
act;  then  the  burden  of  proof  shifts,  and 
is  upon  the  defendant  to  show  affirmatively 
that  he  is  not  one  of  the  class  mentioned 
in  section  1,  required  to  register,  or,  if  so. 


that  he  had  registered  and  paid  the  special 
tax." 

To  the  same  eflfect  is  United  States 
v.  Jin  Fuey  Moy  (W.  D.  Pa.  1915)  225 
Fed.  1003,  wherein  the  court  said:  "In 
readinff  the  eighth  section  in  connection 
with  &e  remaining  sections  of  the  act  of 
Ck>ngress,  when  it  provides  that  it  shall  be 
unlawful  for  any  person  not  registered 
under  the  provisions  of  this  act  to  have  in 
his  possession  certain  drugs,  I  think  that 
the  word  'person'  should  be  held  to  refer 
to  the  persons  with  whom  the  act  of  Ck>n- 
gress  is  dealing;  that  is,  the  persons  who 
are  required  to  register  and  pay  the  special 
tax  in  order  to  import,  produce,  manufac- 
ture, deal  in,  dispense,  sell,  or  distribute." 

See  further  to  the  same  effect  United 
States  V.  Woods  (D.  C.  Mont.  1915),  224 
Fed.  278.  . 


Sec.  9.  [Penalties^]  That  any  person  who  violates  or  fails  to  comply  with 
any  of  the  requirements  of  this  Act  shall,  on  conviction,  be  fined  not  more 
than  $2,000  or  be  imprisoned  not  more  than  five  years,  or  both,  in  the  dis- 
cretion of  the  court.    \_S8  Stat  L.  789.'] 

Violation  a  felony.  —  This  section,  read  Annot.  405),  makes  any  violation  of  the 
in  connection  with  section  335  of  the  Fed-  act  a  felony.  United  States  v.  Woods,  (D. 
eral   Penal,  Code    (1909   Supp.    Fed.   Stat.      C.  Mont.  1915)  224  Fed.  278. 

Sec.  10.  ^Enforcement  of  provisions  —  appointment  of  officers.']  That 
the  Commissioner  of  Internal  Revenue,  with  the  approval  of  the  Secretary 
of  the  Treasury,  is  authorized  to  appoint  such  agents,  deputy  collectors,  in- 
spectors, chemists,  assistant  chemists,  clerks,  and  messengers  in  the  field  and 
in  the  Bureau  of  Internal  Kevenue  in  the  District  of  Columbia  as  may  be 
necessary  to  enforce  the  provisions  of  this  Act.     [55  Stat.  L.  789.] 

Sec.  11.  ^Appropriation  for  enforcement  of  provisions.]  That  the  sum 
of  $150,000,  or  so  much  thereof  as  may  be  necessary,  be,  and  hereby  is, 
appropriated,  out  of  any  moneys  in  the  Treasury  not  otherwise  appropriated, 
for  the  purpose  of  carrying  into  effect  the  provisions  of  this  Act.  [55  Stat. 
L.  759.; 

Sec.  12.  ^Effect  as  amending  or  repealing  previous  acts.]  That,  nothing 
contained  in  this  Act  shall  be  construed  to  impair,  alter,  amend,  or  repeal 
any  of  the  provisions  of  the  Act  of  Congress  approved  June  thirtieth,  nine- 
teen hundred  and  six,  entitled  ^^An  Act  for  preventing  the  manufacture,  sale, 
or  transportation  of  adulterated  or  misbranded,  or  poisonous,  or  deleterious 
foods,  drugs,  medicines,  and  liquors,  and  for  regulating  traffic  therein,  and 
for  other  purposes,"  and  any  amendment  thereof,  or  of  the  Act  approved 
February  ninth,  nineteen  hundred  and  nine,  entitled  "An  Act  to  prohibit  the 
importation  and  use  of  opium  for  other  than  medicinal  purposes/'  and  any 
amendment  thereof.     [S8  Stat.  L.  790.] 

For  the  Act  of  June  30,  1906,  see  1909  Supp.  Fed.  Stat.  Annot.  136. 
For  the  Act  of  Feb.  9,  1909,  see  1909  Supp.  F^d.  Stat.  Annot.  ISO. 
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An  Act  To  amend  section  thirty-two  hundred  and  forty-six  of  the  Revised  Statutes  of 
the  United  States,  as  amended  by  section  five  of  the  Act  of  March  first,  eighteen 
hundred  and  seventy-nine. 

lAct  of  March  89  1916,  Ch.  7^.] 

[Special  taxes  —  persons  exempt  from  payment.']  That  section  thirty-two 
hundred  and  forty-six  of  the  Revised  Statutes  of  the  United  States,  as 
amended  by  section  five  of  the  Act  of  March  first,  eighteen  hundred  and 
seventy-nine  (Twentieth  Statutes,  page  three  hundred  and  twenty-seven),  be, 
and  the  same  is  hereby,  amended  by  adding  thereto  the  following : 

"Xor  shall  any  special  tax  be  imposed  upon  manufacturing  chemists  or 
flavoring  extract  manufacturers  for  recovering  tax-paid  alcohol  or  spirituous 
liquors  from  dregs  or  marc  of  percolation  or  extraction,  if  said  recovered 
alcohol  or  spirituous  liquors  be  again  used  in  the  manufacture  of  flavoring 
extracts/^ 

So  that  said  section  thirty-two  hundred  and  forty-six  of  the  Revised  Stat- 
utes of  the  United  States  shall  read  as  follows : 

''S6C.  3246.  Nothing  in  this  chapter  shall  be  construed  to  impose  a 
special  tax  upon  vintners  who  sell  wine  of  their  own  growth,  or  manufacturers 
who  sell  wine  produced  from  grapes  grown  by  others,  at  the  place  where  the 
same  is  made  or  at  the  general  business  ofiice  of  such  vintner  or  manufacturer : 
Provided,  That  no  vintner  or  manufacturer  shall  have  more  than  one  ofiice 
for  the  sale  of  such  wine  that  shall  be  exempt  from  special  tax  under  this 
Act ;  nor  shall  any  special  tax  be  imposed  upon  apothecaries  as  to  wines  or 
spirituous  liquors  which  they  use  exclusively  in  the  preparation  or  making- 
up  of  medicines. 

"Nor  shall  any  special  tax  be  imposed  upon  manufacturing  chemists  or 
flavoring  extract  manufacturers  for  recovering  tax-paid  alcohol  or  spirituous 
liquors  from  dregs  or  marc  of  percolation  or  extraction  if  said  recovered 
alcohol  or  spirituous  liquors  be  again  used  in  the  manufacture  of  flavoring 
extracts."     \_S8  Stat.  L.  89S.] 

For  R.  S.  3246,  as  it  read  prior  to  this  amendment,  see  3  Fed.  Stat.  Annot.  622. 


An  Act  To  provide  for  the  aUowance  of  drawback  of  tax  on  articles  shipped  to  the  island 

of  Porto  Rico  or  to  the  Philippine  Islands. 

I  Act  of  March  4,  1915,  Ch.  164.2 

[Allotuance  of  drawback  of  tax  —  goods  shipped  to  Porto  Rico  or  Philip- 
pine Islands.1  That  all  provisions  of  existing  laws  for  the  allowance  of  draw- 
back of  internal-revenue  tax  on  articles  exported  from  the  United  States  are, 
so  far  as  applicable,  hereby  extended  to  like  articles  upon  which  an  internal- 
revenue  tax  has  been  paid  when  shipped  from  the  United  States  to  the  island 
of  Porto  Rico  or  to  the  Philippine  Islands.    [SS  Stat.  L.  IISO."] 


Joint  Resolution  To  refnnd  nnder  certain  conditions  a  portion  of  the  offers  in  compromise 
for  failure  to  make  the  return  required  tmder  the  Act  of  October  third,  nineteen  hun- 
dred and  thbrteeUy  said  offers  in  compromise  having  been  covered  into  the  Treasury, 
and  for  other  purposes. 

IBesolution  of  March  4,  19 IS,  No.  10, 2 

[Income   tax  —  returns  —  refund  of  penalties  imposed  for  failure   to 
make.]     That  the  Secretary  of  the  Treasury,  on  application  to  the  Commis- 
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sioner  of  Internal  Revenue^  be,  and  is  hereby,  authorized  to  refund,  out  of 
any  money  in  the  Treasury  not  otherwise  appropriated,  unto  corporations  all 
amounts  paid  by  them  into  the  Treasury  of  die  United  States  in  compromise 
by  such  corporations  on  account  of  their  failure  to  make  report  under  the 
requirements  of  the  income-tax  law  for  the  income-tax  year  nineteen  hundred 
and  thirteen,  so  paid  in  excess  of  $10 ;  and  the  Secretary  of  the  Treasury  is 
further  authorized  to  likewise  refund  as  to  said  tax  year  any  and  all  amounts 
exacted  and  paid  into  the  Treasury  of  the  United  States  as  penalties  by  corpo- 
rations required  by  the  law  to  make  income-tax  return,  but  which  in  their 
nature  are  not  subject  to  income  tax ;  and  the  Secretary  is  further  authorized 
to  likewise  refund  as  to  same  tax  year  any  and  all  amounts  paid  by  individuals 
as  penalties  on  account  of  their  failure  to  make  income-tax  returns  for  said 
year  nineteen  hundred  and  thirteen,  as  required  by  law,  so  paid  in  excess  of 
$5.     iS8  Stat.  L.  1225.^ 

For  the  Income  Tax  law,  see  1914  Supp.  Fed.  Stat.  Annot.  185. 


[Sec.  1.]  [Distilled  spirits  —  hy  whom  gauged,  branded,  etc.']  *  *  ♦ 
That  whenever  any  cask  or  package  of  distilled  spirits  containing  five  wine 
gallons  or  more  is  dumped  by  a  rectifier  for  rectification  or  filled  and  received 
from  rectification  for  sale,  shipment,  or  delivery  the  same  shall  be  gauged, 
marked,  branded  and  stamped  by  a  United  States  gauger;  but  the  Commis- 
sioner of  Internal  Revenue  may  by  regulations,  approval  by  the  Secretary  of 
the  Treasury,  provide  that  the  gauging,  marking,  stamping  and  branding  of 
such  packages  so  dumped  for  rectification,  or  received  therefrom,  be  done 
by  the  rectifier  instead  of  by  a  United  States  gauger.     IS8  Stat,  L.  1017.^ 

This  is  from  the  Legislative,  ExecutiTe  and  Judicial  Appropriation  Act  of  March  4, 
1915,  ch.  141. 


Joint  Resolution  Extending  the  provisions  of  the  Act  entitled  "An  Act  to  increase  the 
internal  revenue,  and  for  other  purposes,"  approved.  Octoher  twenty-second,  nineteen 
hundred  and  fourteen,  to  December  tiiirty-first,  nineteen  hundred  and  sixteen. 

IBesolution  of  Dec.  17,  X9X6.2 

[Sbo.  1.]  [War  revenue  Act  of  Oct.  22,  19H,  extended.']  That  the  pro- 
visions of  the  Act  entitled  "An  Act  to  increase  the  internal  revenue,  and  for 
other  purposes,"  approved  October  twenty-second,  nineteen  hundred  and  four- 
teen (Statutes  at  Large,  volmne  thirty-eight,  pages  seven  hundred  and  forty- 
five  to  seven  hundred  and  sixty-four,  inclusive),  are  continued  in  full  force 
and  effect  until  and  including  December  thirty-first,  nineteen  hundred  and 
sixteen. 

For  the  Act  of  Oct.  22,  1914,  see  supra,  p.  80. 

Seo.  2.  [Appropriation  for  salaries  and  expenses  —  availahUity.]  That 
the  appropriation  for  salaries  and  expenses  of  collectors  of  internal  revenue, 
deputy  collectors,  surveyors,  clerks,  messengers,  and  janitors  in  internal- 
revenue  offices  for  the  fiscal  year  nineteen  hundred  and  sixteen  is  made 
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available  for  all  expenses  arising  under  the  provisions  of  this  joint  resolution 
during  the  last  half  of  the  fiscal  year  nineteen  hundred  and  sixteen^  including 
not  exceeding  $6,050  for  payment  of  necessary  personal  services  in  the  Office 
of  the  Commissioner  of  Internal  Bevenue  in  the  District  of  Columbia. 


INTERNATIONAL  LAW. 

See  NEUTRAUTY. 
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An  Act  To  create  a  Federal  Trade  Commissioii,  to  define  its  powers  and  duties,  and  for 

other  purposes. 

lAct  of  Sept,  26,  1914,  Ch.  811.1 

[Sec.  1.]  [Federal  Trade  Commission  —  crecUion  —  membership  —  vor 
cancies  —  seal."]  That  a  commission  is  hereby  created  and  established,  to  be 
known  as  the  Federal  Trade  Commission  (hereinafter  referred  to  as  the  com- 
mission),  which  shall  be  composed  of  five  commissioners^  who  shall  be  ap- 
pointed by  the  President,  by  and  with  the  advice  and  consent  of  the  Senate. 
Kot  more  than  three  of  the  commissioners  shall  be  members  of  the  same 
political  party.  The  first  commissioners  appointed  shall  continue  in  office 
for  terms  of  three,  four,  five,  six,  and  seven  years,  respectively,  from  the  date 
of  the  taking  effect  of  this  Act,  the  term  of  each  to  be  designated  by  the 
President,  but  their  successors  shall  be  appointed  for  terms  of  seven  years, 
except  that  any  person  chosen  to  fill  a  vacancy  shall  be  appointed  only  for 
the  unexpired  term  of  the  commissioner  whom  he  shall  succeed.  The  com- 
mission shall  choose  a  chairman  from  its  own  membership.  No  commis- 
sioner shall  engage  in  any  other  business,  vocation,  or  employment.  Any  com- 
missioner may  be  removed  by  the  President  for  inefficiency,  neglect  of  duty,  or 
malfeasance  in  office.  A  vacancy  in  the  commission  shall  not  impair  the  right 
of  the  remaining  commissioners  to  exercise  all  the  powers  of  the  commission. 
The  commission  shall  have  an  official  seal,  which  shall  be  judicially  noticed. 
[38  Stat.  L.  717.'] 

This  Act  is  known  as  the  Trade  Commission  Act. 

Rulings  of  the  Trade  Commission  under  this  act  are  given  in  the  notes  under  sec.  11, 
infra,  p.  119. 

Sec.  2.  [^Saiaries  —  employees  —  classified  civil  service  —  expenditures 
—  rent  of  offices.]  That  each  commissioner  shall  receive  a  salary  of  $10,000 
a  year,  payable  in  the  same  manner  as  the  salaries  of  the  judges  of  the 
courts  of  the  United  States.  The. commission  shall  appoint  a  secretary,  who 
shall  receive  a  salary  of  $5,000  a  year,  payable  in  like  manner,  and  it  shall 
have  authority  to  employ  and  fix  the  compensation  of  such  attorneys,  special 
experts,  examiners,  clerks,  and  other  employees  as  it  may  from  time  to  time 
find  necessary  for  the  proper  performance  of  its  duties  and  as  may  be  from 
time  to  time  appropriated  for  by  Congress.  With  the  exception  of  the  secre- 
tary, a  clerk  to  each  commissioner,  the  attorneys,  and  such  special  experts 
and  examiners  as  the  commission  may  from  time  to  time  find  necessary  for 
the  conduct  of  its  work,  all  employees  of  the  commission  shall  be  a  part  of 
the  classified  civil  service,  and  shall  enter  the  service  under  such  rules  and 
regulations  as  may  be  prescribed  by  the  commission  and  by  the  Civil  Service 
Commission.  All  of  the  expenses  of  the  commission,  including  all  necessary 
expenses  for  transportation  incurred  by  the  commissioners  or  by  their  em- 
ployees under  their  orders,  in  making  any  investigation,  or  upon  official  busi- 
ness in  any  other  places  than  in  the  city  of  Washington,  shall  be  allowed  and 
paid  on  the  presentation  of  itemized  vouchers  therefor  approved  by  the  com- 
mission. Until  otherwise  provided  by  law,  the  commission  may  rent  suitable 
offices  for  its  use.  The  Auditor  for  the  State  and  Other  Departments  shall 
receive  and  examine  all  accounts  of  expenditures  of  the  commission.  [88 
Stat.  L.  718.] 

For  estimates  in  detail  of  all  expenditures  under  this  Act,  see  provision  from  the  Act 
of  liarch  Z,  1915,  given  infra,  p.  123. 
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Sec.  3.  [Buredu  of  corporations  abolished  —  transfer  of  employees,  etc. 
—  principal  office  —  inquiries  elsewhere.^  That  upon  the  organization  of 
the  commission  and  election  of  its  chairman^  the  Bureau  of  Corporations  and 
the  oflSces  of  Commissioner  and  Deputy  Commissioner  of  Corporations  shall 
cease  to  exist;  and  all  pending  investigations  and  proceedings  of  the  Bureau 
of  Corporations  shall  be  continued  by  the  commission. 

All  clerks  and  employees  of  the  said  bureau  shall  be  transferred  to  and  be- 
come clerks  and  employees  of  the  commission  at  their  present  grades  and 
salaries.  All  records,  papers,  and  property  of  the  said  bureau  shall  become 
records,  papers,  and  property  of  the  commission,  and  all  unexpended  funds 
and  appropriations  for  the  use  and  maintenance  of  the  said  bureau,  including 
any  allotment  already  made  to  it  by  the  Secretary  of  Commerce  from  the  con- 
tingent appropriation  for  the  Department  of  Commerce  for  the  fiscal  year 
nineteen  hundred  and  fifteen,  or  from  the  departmental  printing  fund  for 
the  fiscal  year  nineteen  hundred  and  fifteen,  shall  become  funds  and  appro- 
priations  available  to  be  expended  by  the  commission  in  the  exercise  of  the 
powers,  authority,  and  duties  conferred  on  it  by  this  Act. 

The  principal  office  of  the  commission  shall  be  in  the  city  of  Washington, 
but  it  may  meet  and  exercise  all  its  jwwers  at  any  other  place.  The  commis- 
sion may,  by  one  or  more  of  its  members,  or  by  such  examiners  as  it  may 
designate,  prosecute  any  inquiry  necessary  to  its  duties  in  any  part  of  the 
United  States.    [88  Stat.  L.  718.'\ 

Sec.  4.  [Definitions.^  That  the  words  defined  in  this  section  shall  have 
the  following  meaning  when  found  in  this  Act,  to  wit : 

"Commerce''  means  commerce  among  the  several  States  or  with  foreign 
nations,  or  in  any  Territory  of  the  United  States  or  in  the  District  of  Colum- 
bia, or  between  any  such  Territory  and  another,  or  between  any  such  Territory 
and  any  State  or  foreign  nation,  or  between  the  District  of  Columbia  and  any 
State  or  Territory  or  foreign  nation. 

"Corporation''  means  any  company  or  association  incorporated  or  unin- 
oorporated,  which  is  organized  to  carry  on  business  for  profit  and  has  shares 
of  capital  or  capital  stock,  and  any  company  or  association,  incorporated  or 
unincorporated,  without  shares  of  capital  or  capital  stock,  except  partnerships, 
which  is  organized  to  carry  on  business  for  its  own  profit  or  that  of  its 
members. 

"Documentary  evidence"  means  all  documents,  papers,  and  correspondence 
in  existence  at  and  after  the  passage  of  this  Act. 

"Acts  to  r^ulate  commerce"  means  the  Act  entitled  "An  Act  to  regulate 
commerce,"  approved  February  fourteenth,  eighteen  hundred  and  eighty- 
seven,  and  all  Acts  amendatory  thereof  and  supplementary  thereto. 

"Antitrust  acts"  means  the  Act  entitled  "An  Act  to  protect  trade  and  com- 
merce against  unlawful  restraints  and  monopolies,"  approved  July  second, 
eighteen  hundred  and  ninety ;  also  the  sections  seventy-tluree  to  seventy-seven, 
inclusive,  of  an  Act  entitled  "An  Act  to  reduce  taxation,  to  provide  revenue 
for  the  Government,  and  for  other  purposes,"  approved  August  twenty- 
seventh,  eighteen  hundred  and  ninety-four ;  and  also  the  Act  entided  "An  Act 
to  amend  sections  seventy-three  and  seventy-six  of  the  Act  of  August  twenty- 
seventh,  eighteen  hundred  and  ninety-four,  entitled  *An  Act  to  reduce  taxa- 
tion, to  provide  revenue  for  the  Government,  and  for  other  purposes,' "  ap- 
proved February  twelfth,  nineteen  hundred  and  thirteen.    [SB  Stat.  L.  719.'] 
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Sec.  5.  [Power  to  prohibit  unfair  competition  —  procedure  —  review.'] 
That  unfair  methods  of  competition  in  commerce  are  hereby  declared  unlaw- 
ful. 

The  commission  is  hereby  empowered  and  directed  to  prevent  persons, 
partnerships,  or  corporations,  except  banks,  and  common  carriers  subject  to 
the  Acts  to  regulate  commerce,  from  using  unfair  methods  of  competition  in 
commerce. 

Whenever  the  commission  shall  have  reason  to  believe  that  any  such  per- 
son, partnership,  or  corporation  has  been  or  is  using  any  unfair  method  of 
competition  in  commerce,  and  if  it  shall  appear  to  the  commission  that  a 
proceeding  by  it  in  respect  thereof  would  be  to  the  interest  of  the  public,  it 
shall  issue  and  serve  upon  such  person,  partnership,  or  corporation  a  com- 
plaint stating  its  charges  in  that  respect,  and  containing  a  notice  of  a  hearing 
upon  a  day  and  at  a  place  therein  fixed  at  least  thirty  days  after  the  service 
of  said  complaint.  The  person,  partnership,  or  corporation  so  complained 
of  shall  have  the  right  to  appear  at  the  place  and  time  so  fixed  and  show 
cause  why  an  order  should  not  be  entered  by  the  commission  requiring  such 
person,  partnership,  or  corporation  to  cease  and  desist  from  the  violation  of 
the  law  so  charged  in  said  complaint.  Any  person,  partnership,  or  corporation 
may  make  application,  and  upon  good  cause  shown  may  be  allowed  by  the 
commission,  to  intervene  and  appear  in  said  proceeding  by  counsel  or  in  per- 
son. The  testimony  in  any  such  proceeding  shall  be  reduced  to  writing  and 
filed  in  the  office  of  the  commission.  If  upon  such  hearing  the  commission 
shall  be  of  the  opinion  that  the  method  of  competition  in  question  is  pro- 
hibited by  this  Act,  it  shall  make  a  report  in  writing  in  which  it  shall  state 
its  findings  as  to  the  facts,  and  shall  issue  and  cause  to  be  served  on  such  per- 
son, partnership,  or  corporation  an  order  requiring  such  person,  partner- 
ship, or  corporation  to  cease  and  desist  from  using  such  method  of  compe- 
tition. Until  a  transcript  of  the  record  in  such  hearing  shall  have  been  filed 
in  a  circuit  court  of  appeals  of  the  United  States,  as  hereinafter  provided,  the 
commission  may  at  any  time,  upon  such  notice  and  in  such  manner  as  it  shall 
deem  proper,  modify  or  set  aside,  in  whole  or  in  part^  any  report  or  any  order 
made  or  issued  by  it  under  this  section. 

If  such  person,  partnership,  or  corporation  fails  or  neglects  to  obey  such 
order  of  the  commission  while  the  same  is  in  effect,  the  commission  may 
apply  to  the  circuit  court  of  appeals  of  the  United  States,  within  any  circuit 
where  the  method  of  competition  in  question  was  used  or  where  such  person, 
partnership,  or  corporation  resides  or  carries  on  business,  for  the  enforcement 
of  its  order,  and  shall  certify  and  file  with  its  application  a  transcript  of  the 
entire  record  in  the  proceeding,  including  all  the  testimony  taken  and  the 
report  and  order  of  the  commission.  Upon  such  filing  of  the  application  and 
transcript  the  court  shall  cause  notice  thereof  to  be  served  upon  such  person, 
partnership,  or  corporation  and  thereupon  shall  have  jurisdiction  of  the  pro- 
ceeding and  of  the  question  determined  therein,  and  shall  have  power  to  make 
and  enter  upon  the  pleadings,  testimony,  and  proceedings  set  forth  in  such 
transcript  a  decree  affirming,  modifying,  or  setting  aside  the  order  of  the 
commission.  The  findings  of  the  commission  as  to  the  facts,  if  supported 
by  testimony,  shall  be  conclusive.  If  either  party  shall  apply  to  the  court 
for  leave  to  adduce  additional  evidence,  and  shall  show  to  the  satisfaction 
of  the  court  that  such  additional  evidence  is  material  and  that  there  were 
reasonable  grounds  for  the  failure  to  adduce  such  evidence  in  the  proceeding 

before  the  commission,  the  court  may  order  such  additional  evidence  to  be 
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taken  before  the  commission  and  to  be  adduced  upon  the  hearing  in  such  man- 
ner and  upon  such  terms  and  conditions  as  to  the  court  may  seem  proper.  The 
commission  may  modify  its  findings  as  to  the  facts,  or  make  new  findings, 
by  reason  of  the  additional  evidence  so  taken^  and  it  shall  file  such  modified 
or  new  findings,  which,  if  supported  by  testimony,  shall  be  conclusive,  and 
its  recommendation,  if  any,  for  the  modification  or  setting  aside  of  its  original 
order,  with  the  return  of  such  additional  evidence.  The  judgment  and  de- 
cree of  the  court  shall  be  final,  except  that  the  same  shall  be  subject  to  re- 
view by  the  Supreme  Court  upon  certiorari  as  provided  in  section  two  hundred 
and  forty  of  the  Judicial  Code. 

Any  party  required  by  such  order  of  the  commission  to  cease  and  desist 
from  using  such  method  of  competition  may  obtain  a  review  of  such  order 
in  said  circuit  court  of  appeals  by  filing  in  the  court  a  written  petition 
praying  that  the  order  of  the  commission  be  set  aside.  A  copy  of  such  peti- 
tion shall  be  forthwith  served  upon  the  commission,  and  thereupon  the  com- 
mission forthwith  shall  certify  and  file  in  the  court  a  transcript  of  the  record 
as  hereinbefore  provided.  Upon  the  filing  of  the  transcript  the  court  shall 
have  the  same  jurisdiction  to  affirm,  set  aside,  or  modify  the  order  of  the 
commission  as  in  the  case  of  an  application  by  the  commission  for  the  en- 
forcement of  its  order,  and  the  findings  of  the  commission  as  to  the  facts,  if 
supported  by  testimony,  shall  in  like  manner  be  conclusive. 

The  jurisdiction  of  the  circuit  court  of  appeals  of  the  United  States  to 
enforce,  set  aside,  or  modify  orders  of  the  commission  shall  be  exclusive. 

Such  proceedings  in  the  circuit  court  of  appeals  shall  be  given  precedence 
over  other  cases  pending  therein,  and  shall  be  in  every  way  expedited.  No 
order  of  the  commission  or  judgment  of  the  court  to  enforce  the  same  shall  in 
any  wise  relieve  or  absolve  any  person,  partnership,  or  corporation  from  any 
liability  under  the  antitrust  acts. 

Complaints,  orders,  and  other  processes  of  the  commission  under  this  sec- 
tion may  be  served  by  anyone  duly  authorized  by  the  commission,  either  (a) 
by  delivering  a  copy  thereof  to  the  person  to  be  served,  or  to  a  member  of 
the  partnership  to  be  served,  or  to  the  president,  secretary,  or  other  execu- 
tive officer  or  a  director  of  the  corporation  to  be  served ;  or  (b)  by  leaving  a 
copy  thereof  at  the  principal  office  or  place  of  business  of  such  person,  part- 
nership, or  corporation ;  or  (c)  by  registering  and  mailing  a  copy  thereof  ad- 
dressed to  such  person,  partnership,  or  corporation  at  his  or  its  principal 
office  or  place  of  business.  The  verified  return  by  the  person  so  serving  said 
complaint,  order,  or  other  process  setting  forth  the  manner  of  said  service 
shall  be  proof  of  the  same,  and  the  return  post-office  receipt  for  said  com- 
plaint^ order,  or  other  process  registered  and  mailed  as  aforesaid  shall  be  proof 
of  the  service  of  the  same.     [38  Stat  L.  719.'\ 

For  Bee.  240  of  the  Judicial  Code  see  1912  Supp.  Fed.  Stat.  Annot.  232. 

Sec.  6.  [_Additiondl  powers.']  That  the  commission  shall  also  have 
power — 

(a)  To  gather  and  compile  information  concerning,  and  to  investigate  from 
time  to  time  the  organization,  business,  conduct,  practices,  and  management 
of  any  corporation  engaged  in  commerce,  excepting  banks  and  common  car- 
riers subject  to  the  Act  to  regulate  commerce,  and  its  relation  to  other  corpora- 
tions and  to  individuals,  associations,  and  partnerships. 

(b)  To  require,  by  general  or  special  orders,  corporations  engaged  in 
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commerce^  excepting  banks,  and  common  carriers  subject  to  the  Act  to  reg- 
ulate commerce,  or  any  class  of  them,  or  any  of  them,  re[s]pectively,  to  file 
with  the  commission  in  such  form  as  the  commission  may  prescribe  annual  or 
special,  or  both  annual  and  special,  reports  or  answers  in  writing  to  specific 
questions,  furnishing  to  the  commission  such  information  as  it  may  require 
as  to  the  organization,  business,  conduct,  practices,  management,  and  relation 
to  other  corporations,  partnerships,  and  individuals  of  the  respective  corpora- 
tions filing  such  reports  or  answers  in  writing.  Such  reports  and  answers 
shall  be  made  under  oath,  or  otherwise,  as  the  commission  may  prescribe, 
and  shall  be  filed  with  the  commission  within  such  reasonable  period  as  the 
commission  may  prescribe,  unless  additional  time  be  granted  in  any  case  by 
the  commission. 

(c)  Whenever  a  final  decree  has  been  entered  against  any  defendant  corpo- 
ration in  any  suit  brought  by  the  United  States  to  prevent  and  restrain  any 
violation  of  the  antitrust  Acts,  to  make  investigation,  upon  its  own  initiative, 
of  the  manner  in  which  the  decree  has  been  or  is  being  carried  out,  and  upon 
the  application  of  the  Attorney  General  it  shall  be  its  duty  to  make  such  in- 
vestigation. It  shall  transmit  to  the  Attorney  Greneral  a  report  embodying  its 
findings  and  recommendations  as  a  result  of  any  such  investigation,  and  the 
report  shall  be  made  public  in  the  discretion  of  the  commission. 

(d)  Upon  the  direction  of  the  President  or  either  House  of  Congress  to 
investigate  and  report  the  facts  relating  to  any  alleged  violations  of  the  anti- 
trust Acts  by  any  corporation. 

(e)  Upon  the  application  of  the  Attorney  General  to  investigate  and  make 
recommendations  for  the  readjustment  of  the  business  of  any  corporation 
alleged  to  be  violating  the  antitrust  Acts  in  order  that  the  corporation  may 
thereafter  maintain  its  organization,  management,  and  conduct  of  business  in 
accordance  with  law. 

(f )  To  make  public  from  time  to  time  such  portions  of  the  information 
obtained  by  it  hereunder,  except  trade  secrets  and  names  of  customers,  as  it 
shall  deem  expedient  in  the  public  interest ;  and  to  make  annual  and  special 
reports  to  the  Congress  and  to  submit  therewith  recommendations  for  addi- 
tional legislation ;  and  to  provide  for  the  publication  of  its  reports  and  deci- 
sions in  such  form  and  manner  as  may  be  best  adapted  for  public  information 
and  use. 

(g)  From  time  to  time  to  classify  corporations  and  to  make  rules  and  regu- 
lations for  the  purpose  of  carrying  out  the  provisions  of  this  Act. 

(b)  To  investigate,  from  time  to  time,  trade  conditions  in  and  with  foreign 
countries  where  associations,  combinations,  or  practices  of  manufacturers, 
merchants,  or  traders,  or  other  conditions,  may  affect  the  foreign  trade  of  the 
United  States,  and  to  report  to  Congress  thereon,  with  such  recommendations 
as  it  deems  advisable.    [38  Stat.  L.  7£i.] 

Sec.  7.  ^May  act  as  master  in  chancery  wheru']  That  in  any  suit  in 
equity  brought  by  or  under  the  direction  of  tiie  Attorney  General  as  provided 
in  the  antitrust  Acts,  the  court  may,  upon  the  conclusion  of  the  testimony 
therein,  if  it  shall  be  then  of  opinion  that  the  complainant  is  entitled  to  relief, 
refer  said  suit  to  the  commission,  as  a  master  in  chancery,  to  ascertain  and 
report  an  appropriate  form  of  decree  therein.  The  commission  shall  proceed 
upon  such  notice  to  the  parties  and  under  such  rules  of  procedure  as  the  court 
may  prescribe,  and  upon  the  coming  in  of  sucb  report  such  exceptions  may 
be  filed  and  such  proceedings  had  in  relation  thereto  as  upon  the  report  of  a 
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master  in  other  equity  causes,  but  the  court  may  adopt  or  reject  such  report,  in 
whole  or  in  part,  and  enter  such  decree  as  the  nature  of  iJie  case  may  in  its 
judgment  require.     [S8  Stai.  L.  7 £2.'] 

Sec.  8.  [Records,  etc.,  of  governmental  departments  fwmished  commis^ 
«o«.]  That  the  several  departments  and  bureaus  of  the  Government  when 
directed  by  the  President  shall  furnish  the  commission,  upon  its  request,  all 
records,  papers,  and  iBformation  in  their  possession  relati^  to  a^cori^ra- 
tion  subject  to  any  of  the  provisions  of  this  Act,  and  shall  detail  from  time  to 
time  such  officials  and  employees  to  the  commission  as  he  may  direct.  [88 
Stat.  L.  7««.] 

Sec.  9.  [DocumerUary  evidence  —  attendance  of  witnesses  —  depositions 
—  incriminating  evidence.]  That  for  the  purposes  of  this  Act  the  commis- 
sion, or  its  duly  authorized  agent  or  agents,  shall  at  all  reasonable  times  have 
access  to,  for  the  purpose  of  examination,  and  the  right  to  copy  any  documen- 
tary evidence  of  any  corporation  being  investigated  or  proceeded  against; 
and  the  commission  shall  have  power  to  require  by  subpoena  the  attendance 
and  testimony  of  witnesses  and  the  production  of  all  such  documentary  evi- 
dence relating  to  any  matter  under  investigation.  Any  member  of  the  com- 
mission may  sign  subpcenas,  and  members  and  examiners  of  the  commission 
may  administer  oaths  and  affirmations,  examine  witnesses,  and  receive  evi- 
dence. 

Such  attendance  of  witnesses,  and  the  production  of  such  documentary 
evidence,  may  be  required  from  any  place  in  the  United  States,  at  any  desig- 
nated place  of  hearing.  And  in  case  of  disobedience  to  a  subpoena  the  com- 
mission may  invoke  the  aid  of  any  court  of  the  United  States  in  requiring 
the  attendance  and  testimony  of  witnesses  and  the  production  of  documentary 
evidence. 

Any  of  the  district  courts  of  the  United  States  within  the  jurisdiction  of 
which  such  inquiry  is  carried  on  may,  in  case  of  contumacy  or  refusal  to , 
obey  a  subpoena  issued  to  any  corporation  or  other  person,  issue  an  order 
requiring  such  corporation  or  other  person  to  appear  before  the  commission, 
or  to  produce  documentary  evidence  if  so  ordered,  or  to  give  evidence  touching 
the  matter  in  question ;  and  any  failure  to  obey  such  order  of  the  court  may 
be  punished  by  such  court  as  a  contempt  thereof. 

Upon  the  application  of  the  Attorney  General  of  the  United  States,  at  the 
request  of  the  conmiission,  the  district  courts  of  the  United  States  shall  have 
jurisdiction  to  issue  writs  of  mandamus  commanding  any  person  or  corpora- 
tion to  comply  with  the  provisions  of  this  Act  or  any  order  of  the  commission 
made  in  pursuance  thereof. 

The  commission  may  order  testimony  to  be  taken  by  deposition  in  any 
proceeding  or  investigation  pending  under  this  Act  at  any  stage  of  such 
proceeding  or  investigation.  Such  depositions  may  be  taken  before  any  per- 
son designated  by  the  commission  and  having  power  to  administer  oaths. 
Such  testimony  shall  be  reduced  to  writing  by  the  person  taking  the  depo- 
sition, or  under  his  direction,  and  shall  then  be  subscribed  by  the  deponent. 
Any  person  may  be  compelled  to  appear  and  depose  and  to  produce  documen- 
tary evidence  in  the  same  manner  as  witnesses  may  be  compelled  to  appear 
and  testify  and  produce  documentary  evidence  before  the  commission  as 

hereinbefore  provided. 

117 


Act  of  Sept.  ae,  1914.        INTERSTATE  COMMERCE.        Act  of  Sept.  M,  1914. 

Witnesses  summoned  before  the  commission  shall  be  paid  the  same  fees 
and  mileage  that  are  paid  witnesses  in  the  courts  of  the  United  States,  and 
witnesses  whose  depositions  are  taken  and  the'persons  taking  the  same  shall 
severally  be  entitled  to  the  same  fees  as  are  paid  for  like  services  in  the  courts 
of  the  United  States. 

No  person  shall  be  excused  from  attending  and  testifying  or  from  produc- 
ing documentary  evidence  before  the  commission  or  in  obedience  to  the  sub- 
poena of  the  commission  on  the  ground  or  for  the  reason  that  the  testimony 
or  evidence^  documentary  or  otherwise,  required  of  him  may  tend  to  criminate 
him  or  subject  him  to  a  penalty  or  forfeiture.  But  no  natural  person  shall 
be  prosecuted  or  subjected  to  any  penalty  or  forfeiture  for  or  on  account  of 
any  transaction,  matter,  or  thing  concerning  which  he  may  testify,  or  produce 
evidence,  documentary  or  otherwise,  before  the  commission  in  obedience  to  a 
subpoena  issued  by  it:  Provided,  That  no  natural  person  so  testifying  shall 
be  exempt  from  prosecution  and  punishment  for  perjury  committed  in  so 
testifying.     [38  Stat.  L.  722.'] 

Sec.  10.  l^Penalties.']  That  any  person  who  shall  neglect  or  refuse  to 
attend  and  testify,  or  to  answer  any  lawful  inquiry,  or  to  produce  documen- 
tary evidence,  if  in  his  power  to  do  so,  in  obedience  to  the  subpoena  or  lawful 
requirement  of  the  coijimission,  shall  be  guilty  of  an  offense  and  upon  con- 
viction thereof  by  a  court  of  competent  jurisdiction  shall  be  punished  by  a 
fine  of  not  less  than  $1,000  nor  more  than  $5,000,  or  by  imprisonment  for 
not  more  than  one  year,  or  by  both  such  fine  and  imprisonment. 

Any  person  who  shall  willfully  make,  or  cause  to  be  made,  any  false  entry 
or  statement  of  fact  in  any  report  required  to  be  made  under  this  Act,  or 
who  shall  willfully  make,  or  cause  to  be  made,  any  false  entry  in  any  account, 
record,  or  memorandum  kept  by  any  corporation  subject  to  this  Act,  or  who 
shall  willfully  neglect  or  fail  to  make,  or  to  cause  to  be  made,  full,  true,  and 
correct  entries  in  such  accounts,  records,  or  memoranda  of  all  facts  and  trans- 
actions appertaining  to  the  business  of  such  corporation,  or  who  shall  willfully 
remove  out  of  the  jurisdiction  of  the  United  States,  or  willfully  mutilate, 
alter,  or  by  any  other  means  falsify  any  documentary  evidence  of  such  corpo- 
ration, or  who  shall  willfully  refuse  to  submit  to  the  commission  or  to  any 
of  its  authorized  agents,  for  the  purpose  of  inspection  and  taking  copies,  any 
documentary  evidence  of  such  corporation  in  his  possession  or  within  his  con- 
trol, shall  be  deemed  guilty  of  an  offense  against  the  United  States,  and  shall 
be  subject,  upon  conviction  in  any  court  of  the  United  States  of  competent 
jurisdiction,  to  a  fine  of  not  less  than  $1,000  nor  more  than  $5,000,  or  to  im- 
prisonment for  a  term  of  not  more  than  three  years,  or  to  both  such  fine  and 
imprisonment. 

If  any  corporation  required  by  this  Act  to  file  any  annual  or  special  report 

shall  fail  so  to  do  within  the  time  fixed  by  the  commission  for  filing  the  same, 

and  such  failure  shall  continue  for  thirty  days  after  notice  of  such  default, 

the  corporation  shall  forfeit  to  the  United  States  the  sum  of  $100  for  each 

and  every  day  of  the  continuance  of  such  failure,  which  forfeiture  shall 

be  payable  into  the  Treasury  of  the  United  States,  and  shall  be  recoverable 

in  a  civil  suit  in  the  name  of  the  United  States  brought  in  the  district  where 

the  corporation  has  its  principal  office  or  in  any  district  in  which  it  shall  do 

business.     It  shall  be  the  duty  of  the  various  district  attorneys,  under  the 

direction  of  the  Attorney  General  of  the  United  States,  to  prosecute  for  the 

recovery  of  forfeitures.     The  costs  and  expenses  of  such  prosecution  shall 
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be  paid  out  of  the  appropriation  for  the  expenses  of  the  courts  of  the  United 
States. 

.  Any  oflSeop  or  employee  of  the  commission  who  shall  make  public  any  in- 
formation obtained  by  the  commission  without  its  authority,  unless  directed 
by  a  court,  shall  be  deemed  guilty  of  a  misdemeanor,  and,  upon  conviction 
thereof,  shall  be  punished  by  a  fine  not  exceeding  $5,000,  or  by  imprisonment 
not  exceeding  one  year,  or  by  fine  and  imprisonment,  in  the  discretion  of  the 
court.     \_S8  Stat.  L.  72S.'] 

Sec.  11.  [^Arditrust  Acts  and  Acts  to  regulate  commerce  not  repealed.'] 
Nothing  contained  in  this  Act  shall  be  construed  to  prevent  or  interfere 
with  the  enforcement  of  the  provisions  of  the  antitrust* Acts  or  the  Acts  to 
regulate  commerce,  nor  shall  anything  contained  in  the  Act  be  construed  to 
alter,  modify,  or  repeal  the  said  antitrust  Acts  or  the  Acts  to  regulate  com- 
merce or  any  part  or  parts  thereof.    iS8  Stat.  L.  7^^.] 


CONFERENCE  RULINGS  OF  THE  TRADE 

COMmSSION. 

Jnriadiction.  —  Interstate  Commerce.  — 
On  inquiry  whether  a  local  merchant  in  of- 
fering an  automobile  free  to  the  customer 
drawing  a  specified  number  is  practicing  an 
unfair  method  of  competition:  Held,  That, 
as  interstate  commerce  is  not  involved,  the 
commission  has  no  jurisdiction  to  determine 
whether  or  not  the  act  complained  of  is  un- 
lawful.   Conference  Ruling  m.  23,  Bull.  No. 

Am 

On  application  for  the  issuance  of  a  com- 
plaint, a  retail  dealer  alleged  that  a  com- 
petitor, engaged  in  business  in  the  same 
city,  sold  goods  below  the  price  at  which  the 
applicant  could  purchase  them.  Held,  That, 
as  interstate  commerce  is  not  involved,  the 
commission  has  no  jurisdiction  to  determine 
whether  or  not  the  practice  complained  of 
is  unlawful.  Conference  Ruling  No.  24, 
BuU.  No.  1. 

On  application  for  the  issuance  of  a  com- 
plaint, it  appeared  that  a  retail  dealer  was 
selling  a  well-known  make  of  underwear 
much  below  the  customary  price,  to  the  in- 
jury of  a  jobber  in  the  same  city  who  sold    •  whether  or  not  the  practice  complained  of 


complained  of  are  unlawful.  Conference 
Ruling  No.  27,  Bull.  No.  1. 

Refusal  to  sell.  —  On  inquiry:  Held,  That 
where  a  jobber  or  manufacturer  refuses  to 
sell  to  a  retailer  in  the  same  State,  and  no 
interference  with  interstate  commerce  ap- 
pears to  be  involved,  the  commission  has  no 
jurisdiction  to  act  in  the  premises.  Con- 
ference Ruling  No.  31,  Bull.  No.  1. 

On  application  for  the  issuance  of  a  com- 
plaint respecting  the  enforcement  of  certain 
local  labor-union  rules:  Held,  That  as  the 
labor  union  is  not  engaged  in  commerce,  the 
commission  has  no  jurisdiction  to  determine 
whether  or  not  the  practice  complained  of  is 
unlawful.  Conference  Ruling  No.  32,  Bull. 
No.  1. 

On  application  for  the  issuance  of  a  com- 
plaint, it  appeared  that  the  proprietors  of 
certain  small  coal  mines  refused  to  sell  to  a 
retail  dealer  in  the  immediate  vicinity  ex- 
cept through  a  competing  dealer  and, 
through  the  purchase  of  other  near-by  mines, 
cut  off  his  supply  of  coal.  Held,  That,  as 
interstate  commerce  is  not  involved,  the 
commission  has  no  jurisdiction  to  determine 


these  goods  to  the  local  retail  trade.  Held, 
That,  as  interstate  commerce  is  not  involved, 
the  commission  has  no  jurisdiction  to  de- 
termine whether  or  not  the  practice  com- 
plained of  is  unlawful.  Conference  Ruling 
No.  25,  Bull.  No.  1. 

On  application  for  the  issuance  of  a  com- 
plaint, it  appeared  that  two  competitors  of 
the  applicant  located  in  the  same  city,  sold 
lumber  below  cost.  The  sales  of  all  parties 
at  interest  were  confined  wholly  within  one 
State.  Held,  That,  as  interstate  commerce 
is  not  involved,  the  commission  has  no  juris- 
diction to  determine  whether  or  not  the 
practice  complained  of  is  unlawful.  Con- 
ference Ruling  No.  26,  Bull.  No.  1. 

On  application  for  the  issuance  of  a  com- 
plaint, it  was  alleged  by  a  retail  dealer  that 
other  dealers  in  the  community  were  using 
unfair  methods  in  competition  with  him. 
Held,  That,  as  interstate  commerce  is  not 
involved,  the  commission  has  no  jurisdiction 
to  determine  whether  or  not  the  methods 
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is  unlawful.  Conference  Ruling  No.  34, 
Bull.  No.  1. 

On  application  for  the  issuance  of  a  com- 
plaint, it  appeared  that  a  retail  dealer  com- 
peting with  the  applicant,  both  doing  busi- 
ness only  within  the  State,  discriminated  in 
price  between  different  localities  in  the  sale 
of  a  commodity.  Held,  That,  as  interstate 
commerce  is  not  involved,  the  commission 
has  no  jurisdiction  to  determine  whether  or 
not  the  practice  coniplained  of  is  unlawful. 
Conference  Ruling  No.  35,  Bull.  No.  1. 

On  application  for  the  issuance  of  a  com* 
plaint,  it  appeared  that  a  retail  dealer,  doing 
business  wholly  within  one  State,  advertised 
the  product  of  the  applicant,  a  manufac- 
turer engaged  in  interstate  commerce,  at 
less  than  the  price  at  which  the  latter  sold 
it  at  wholesale.  Held,  That,  as  in  this  in- 
stance, the  method  of  competition  com- 
plained of  is  used  by  a  concern  engaged  sole- 
ly in  interstate  commerce,  and  only  against 
local  competitors  not  engaged  in  interstate 
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commerce,  the  commiBsion  has  no  jurisdic- 
tion.    Conference  Ruling  No.  38,  Bull.  No. 

On  application  for  the  issuance  of  a  com- 
plaint, it  appeared  that  certain  advertisers 
in  a  local  newspaper,  and  some  of  its  sub- 
scribers, all  apparently  residing  in  the  com- 
munity where  it  was  published,  combined 
together  and  threatened  to  withdraw  their 
patronage  unless  the  management  of  the 
paper  changed  its  policy.  Held,  That  the 
facts  alleg^  do  not  disclose  the  violation 
of  an^  law  which  the  commission  has  jur- 
isdiction to  enforce.  Conference  Ruling  No. 
40,  Bull.  No.  1. 

Pip€  lines.  —  On  application  for  the  is- 
suance of  a  complaint  as  to  methods  of  a 
pipe  line  for  the  transportation  of  oil  be- 
tween the  States:  Hela,  That  the  commis- 
sion has  no  jurisdiction  in  the  premises,  and 
that  the  matter  should  be  referred  to  the 
Interstate  Commerce  Commission.  Confer- 
ence Ruling  No.  19,  Bull.  No.  1. 

BaUrwid9.  —  On  application  for  the  is- 
suance of  a  complaint  as  to  abandonment  by 
an  interstate  railway  company  of  part  of  a 
branch  line  and  its  purpose  to  abandon  more 
of  it:  Hdd,  That  the  commission  has  no 
jurisdiction  of  the  subject  matter  of  this 
complaint.  Conference  Ruling  No.  22,  Bull. 
No,  1. 

Bcmibs.  —  On  inquiry  respecting  the  re- 
fusal of  banks  to  lend  money  on  a  particu- 
lar kind  of  collateral:  Held,  That  the  facts 
do  not  present  a  case  within  the  jurisdic- 
tion of  tiie  commission,  banks  being  express- 
ly excepted  from  the  provisions  of  section  6 
of  the  Federal  Trade  Commission  Act.  Con- 
ference Ruling  No.  28,  Bull.  No.  1. 

Deprivation  of  rights  by  municipal  ordi- 
nance,  —  On  in<)uiry:  Held,  That  the  com- 
mission has  no  jurisdiction  to  pass  upon  the 
claim  of  an  electrical  engineer  that,  by  town 
ordinance,  his  right  there  to  carry  on  his 
work  is  unduly  abridged.  Conference  Rul- 
ing No.  30,  Bull.  No.  1. 

Competition,  —  On  application  for  the  is- 
suance of  a  complaint,  it  appeared  that  a 
company  engaged  in  the  manufacture  of 
bottle  crowns  refused  to  make  certain 
crowns  for  the  applicant,  assigning  as  the 
reason  that  crowns  ordered  would  constitute 
an  infringement  of  the  trade-mark  of  an- 
other customer,  a  competitor  of  the  appli- 
cant. It  did  not  appear  that  the  refusal 
complained  of  was  induced  by  the  competi- 
tor. Held,  That,  as  the  facts  do  not  dis- 
close a  method  of  competition,  the  commis- 
sion is  without  jurisdiction  to  act  in  the 
£  remises.  Conference  Ruling  No.  33,  Bull. 
To.  1. 

Ezclnsiye  agency  and  territory.  —  On  ap- 
plication for  the  issuance  of  a  complaint, 
it  appeared  that  a  manufacturer  engaged  in 
interstate  commerce,  having  designated  an 
exclusive  dealer  in  a  certain  local  territory, 
refused  to  sell  to  another  dealer  within  this 
territory.  It  further  appeared  that  such 
exclusive  dealer  was  under  no  obligation  to 
refrain  from  dealing  in  the  products  of 
other  manufacturers  of  the  same  commodi- 


ty. Held,  That  neither  the  Federal  Trade 
Commission  Act  nor  the  Clayton  Act  pro- 
hibits manufacturers  selling  their  product 
exclusively  through  one  dealer  in  a  given 
territory.  A  refusal  to  sell  to  others  in 
such  territory,  under  such  circumstances,  is, 
therefore,  not  unlawful.  Conference  Ruling 
No.  6,  Bull.  No.  1. 

On  inquiry  by  a  piano  manufacturer 
whether  the  following  clause  in  a  "consign- 
ment agreement"  is  in  contravention  of  the 
Clayton  Act,  to  wit: 

Item.  3.  The  factor  shall  offer,  sell,  or 
lease  the  piano  consigned  to  him  by  the  con- 
signor only  to  persons  residing  in  the  coun- 
ties of  — —  in  the  State  of  and 

shall  not  sell  nor  lease,  during  the  life  of 
this  contract,  any  other  pianos  than  those 
consigned  by  the  said  (piano  manufactur- 
er). Held,  It  appearing  that  the  "consign- 
ment agreement"  doee  not  provide  for  a  sale 
or  lease  of  the  goods  of  the  principal  to  the 
person  designated  as  "factor,"  but  only  for 
the  establiahment  of  an  agency  for  the  sale 
of  the  goods  of  the  principal,  therefore  the 
use  of  such  clause  does  not  appear  to  be  in 
violation  of  section  3  of  the  Clayton  Act. 
Conference  Ruling  No.  9,  Bull.  No.  1. 

On  inquiry  by  a  manufacturer  whether 
section  3  of  the  Clayton  Act  is  violated  by  a 
contract  containing  the  following  clause : 

In  consideration  of  exclusive  sale  of  your 

goods  in from  date  of  this  contract 

to  March  1,  191-,  agree  -to  neither 

sell  your  goods  outside  of  the  territory  here- 
tofore reserved  to  ,  directly  or  in- 
directly, under  penalty  of  paying  all  dam- 
ages resulting  from  a  violation  of  tiiis 
clause  and  cancellation  of  this  contract  at 
the  option  of  the  manufacturer;  nor  to- 
count^mand  this  order  except  on  payment 

to Manufacturing  Co.,  as  liquidated 

damages,  20  per  cent  of  the  net  amount  of 
goods  hereby  purchased. 

Held,  That  section  3  of  the  Clayton  Act 
does  not  prohibit  manufacturers  selling- 
their  product  exclusively  through  one  deal- 
er in  a  given  territory  and  requiring  the 
dealer  not  to  sell  their  product  outside  of 
the  territory  assigned.  Conference  Rulings 
No.  13,  Bull.  No.  1. 

On  application  for  the  issuance  of  a  com- 
plaint, it  appeared  that  certain  manufac- 
turers, pursuant  to  their  established  salea 
policy  of  selling  only  to  local  retail  dealers*, 
refused  to  sell  to  the  applicant,  a  retail 
dealer  doing  business  principally  by  mail,  a 
certain  commodity  for  shipment  direct  from 
the  mills  to  consumers  in  a  State  where  the- 
applicant  maintained  no  place  of  business. 
On  investigation  by  the  commission  it  ap- 
peared that  there  was  no  agreement  or  un- 
derstanding among  the  manufacturers  com- 
Slained  of  to  prevent  the  applicant  or  others 
oing  a  similar  business,  by  refusal  to  seU 
or  otherwise,  from  securing  this  commodity, 
nor  did  it  appear  that  such  manufacturera 
had  been  coerced  or  intimidated  by  retail- 
ers affected  by  the  competition  of  the  ap- 
plicant. Held,  That,  under  the  circum- 
stances a  refusal  of  a  manufacturer  to  seU 
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to  the  applicant  for  direct  shipment  from 
the  mill  to  territory  covered  by  local  deal- 
ers is  not  a  violation  of  any  law  which  the 
commission  is  authorized  to  enforce.  Wheth- 
er a  refusal  to  sell  under  other  circumstan- 
ces is  contrary  to  the  provisions  of  the  Clay- 
ton Act  or  the  Federal  Trade  Commission 
Act  the  commission  does  not  now  decide. 
Conference  Ruling  No.  14,  Bull.  No.  1. 

On  application  for  the  issuance  of  a  com- 
plaint, it  appeared  that  several  manufac- 
turers, having  appointed  exclusive  agents  or 
distributors  in  a  given  place,  refused  to  sell 
to  another  dealer  at  the  same  point.  Held, 
That  neither  the  Clayton  Act  nor  the  Fed- 
eral Trade  Commission  Act  prohibits  manu- 
facturers establishing  exclusive  agencies  or 
assigning  exclusive  territory  to  dealers. 
Under  such  circumstances  a  refusal  to  sell 
to  others  than  such  agents  or  distributors 
is  not  unlawful  under  these  acts.  Confer- 
ence Rulii^  No.  16,  BulL  No.  1. 

On  inquiry:  Held,  lliat  the  Clayton  Act 
does  not  prohibit  manufacturers  establish- 
ing exclusive  sales  agencies  in  certain  terri- 
tory and  selling  their  product  in  such  terri- 
tory only  through  such  agencies.  A  refusal 
to  sell  to  others  in  such  territory,  where 
such  agency  has  been  established,  is  there- 
fore not  unlawful.  Whether  a  mere  refusal 
to  sell  under  any  circumstances  is  contrary 
to  the  provisions  of  the  Clayton  Act  or  the 
Federal  Trade  Commission  Act  the  commis- 
sion does  not  now  decide.  Conference  Rul- 
ing No.  18,  Bull.  No.  1. 

On  application  for  the  issuance  of  a  com- 
plaint, it  appeared  that  a  manufacturer  en- 
gaged in  interstate  commerce  assigned  ex- 
elusive  territory  to  jobbers  of  his  product 
in  various  States  and  refused  to  sell  to  the 
applicant,  a  competing  jobber.  Held,  That 
the  Federal  Trade  Commission  Act  and  the 
Clayton  Act  do  not  prohibit  manufacturers 
selling  their  product  exclusively  through 
one  dealer  in  a  given  territory.  A  refural 
to  sell  to  others  in  such  territory  under 
such  circumstances  is  therefore  not  unlaw- 
ful. Whether  a  mere  refusal  to  sell  under 
any  circumstances  or  for  any  reasons  is 
contrary  to  the  provisions  of  the  Clayton 
Act  or  the  Federal  Trade  Commission  Act 
the  commission  does  not  now  decide.  Con- 
ference Ruling  No.  20,  Bull.  No.  1. 

On  application  for  the  issuance  of  a  com- 
plaint, it  appeared  that  a  manufacturer, 
engaged  in  interstate  commerce,  having 
selected  an  exclusive  agent  or  distributing 
dealer  in  certain  territory,  refused  to  sell  to 
another  dealer  within  this  territory.  Held, 
That  neither  the  Federal  Trade  Commis- 
sion Act  nor  the  Clayton  Act  prohibits 
manufacturers  establishing  exclusive  agen- 
cies or  assigning  exclusive  territory  to 
dealers.  Under  these  circumstances  a  re- 
fusal to  sell  to  others  than  such  agents  or 
distributors  is  therefore  not  unlawful  under 
these  acts.  Conference  Ruling  No.  21,  Bull. 
No.  1. 

Persons  affected  by  Clayton  Act.  —  On  in- 
quiry: Held,  That  all  manufacturers  en- 
gaged in  interstate  commerce,  irrespective 
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of  the  size  of  their  business,  and  all  job- 
bers or  wholesalers  thus  engaged,  are  sub- 
ject to  the  provisions  of  the  Clayton  Act. 
Conference  Ruling  No.  7,  Bull.  No.  1. 

Buying  out  competitor.  —  On  inquiry  as 
to  the  right  of  one  manufacturer  to  buy  out 
a  competitor  in  the  same  line  of  business: 
Held,  That  the  only  jurisdiction  of  the  com- 
mission in  respect  of  such  transactions  is  to 
enforce  the  provisions  of  section  7  of  the 
Clayton  Act  prohibiting  the  acquisition  by 
any  corporation  engaged  in  interstate  com- 
merce of  the  capital  stock,  in  whole  or  in 
part,  of  another  corporation  thus  engaged, 
where  the  tendencv  of  such  acquisition  may 
be  to  substantially  lessen  competition  be- 
tween such  two  corporations,  or  to  restrain 
interstate  commerce,  or  to  create  a  monopo- 
Iv;  and  also  possibly  to  enforce  section  5  of 
the  Federal  Trade  Commission  Act,  if  such 
purchase  either  of  property  or  of  capital 
stock  in  connection  with  other  circumstancea 
might  constitute  an  unfair  method  of  com- 
petition. Held,  also.  That  the  mere  pur- 
chase of  the  property  of  such  competitor 
other  than  capital  stock  is  not  prohibited 
by  the  Clayton  Act  or  the  Federal  Trade 
Commission  Act. 

Am  to  the  validity  of  such  purchase  of 
property  or  capital  stock  under  the  Sher- 
man Act,  the  commission  expresses  no  opin- 
ion.   Conference  Ruling  No.  8,  Bull.  No.  1. 

Direct  telling.  —  On  application  for  the 
issuance  of  a  complaint,  it  was  alleged 
that  certain  mining  operators  were  selling 
their  product  direct  to  consumers  at  whole- 
sale prices,  and  coercing  retail  dealers  into 
handling  their  product,  either  by  threats  to 
sell  or  by  temporary  arrangements  for  sell- 
ing their  product  direct  to  consumers.  Upon 
investigation  by  the  commission,  it  ap- 
peared that  the  operators  were  in  fact  sell- 
ing their  product  direct  to  consumers,  but 
that  this  method  of  competition  was  not 
used  for  purposes  ol  coercion  but  was 
necessary  in  order  to  keep  their  product 
on  the  market.  Held,  That  the  sale  by  a 
mining  operator  of  his  product  direct  to  the 
consumer  is  not  of  itself  an  unfair  method 
of  competition.  Conference  Ruling  No.  10, 
Bull.  No.  1. 

Violation  of  atate  ttatutes.  —  On  appli- 
cation for  the  issuance  of  a  complaint,  it 
appeared  that  the  commissioners  of  a  cer- 
tain county  had  appointed  an  employee  of 
a  bridge  company  to  the  position  of  county 
civil  engineer,  and  that  this  situation  made 
it  possible  for  the  company  to  secure  in- 
formation respecting  the  letting  of  bridge 
work  which  was  not  available  to  compet- 
ing companies.  It  appears  that  the  State 
law  prohibits  such  engineer  from  being  in- 
terested, directly  or  indirectly,  in  any  con- 
tract for  the  construction  of  bridges  under 
his  supervision.  Held,  That  as  the  condi- 
tion complained  of  may  be  corrected  by  re- 
sort to  a  State  statute  a  proceedinp^  will  not 
be  instituted  in  the  absence  of  important 
considerations  of  public  interest.  Confer- 
ence Ruling  No.  12,  Bull.  No.  1. 

Private  rights  only  affected.  —  On  appli- 
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cation  by  a  corporation  for  the  issuance  of 
a  complaint,  it  was  alleged  that  one  of  its 
stockholders,  whose  name  had  been  adopted 
by  the  applicant  as  part  of  its  corporate 
name,  had  formerly  been  a  stockholder 
in  a  competing  corporation  and  had  then 
permitted  the  latter  to  use  his  name  as 
part  of  its  corporate  name,  but  that  aft- 
er the  withdrawal  of  said  stockholder  from 
the  competing  corporation  it  had,  in  vio- 
lation of  an  alleged  agreement  between 
one  of  its  oflScers  and  said  stockholder, 
retained  his  name  in  its  corporate  name, 
to  the  injury  of  the  applicant.  Held, 
That  as  the  application  presents  ques- 
tions concerning  purely  private  rights, 
in  which  the  interest  of  the  public  is  quite 
remote  and  indirect,  it  does  not  appear  to 
the  commission  that  a  proceeding  in  respect 
thereof  would  be  to  the  interest  of  the 
public.  Conference  Ruling  No.  17,  Bull.  No. 
1. 

Haniifactiire  and  sale  of  repair  parts  for 
unpatented  atticles.  —  On  application  for  the 
issuance  of  a  complaint,  it  appeared  that 
certain  foundrymen  made  and  sold  repair 
parts  for  stoves  manufactured  by  the  ap- 
plicant. It  was  not  claimed  that  the  stoves 
were  patented  or  that  the  foundrymen  led 
the  public  to  believe  that  the  parts  were 
made  by  the  applicant.  Held,  That  under 
such  circumstances  the  making  and  selling 
of  repair  parts  for  unpatented  articles,  by 
others  than  the  original  manufacturer,  is 
not  a  violation  of  section  5  of  the  Federal 
Trade  Commission  Act.  Conference  Rul- 
ing No.  39,  Bull.  No.  1. 

Discontinuance  of  competitive  method. — 
On  application  for  the  issuance  of  a  com- 
plaint, it  appeared  that  a  manufacturer  en- 
gaged in  interstate  commerce  issued  a  pub- 
lication in  which,  under  the  guise  of  trade 
news,  misinformation  of  a  character  unfair 
and  detrimental  to  the  applicant's  business 
was  circulated.  Upon  investigation  by  the 
commission  the  applicant  advised  that  the 
use  of  the  alleged  unfair  method  had  been 
discontinued;  and  the  party  complained  of 
assured  the  commission  that  its  policy  had 
changed  with  a  change  of  management  and 
no  such  practice  would  in  the  future  be  en- 
gaged in,  either  against  the  applicant  or  any 
other  competitor.  Held,  That  the  method 
of  competition  complained  of  having  been 
permanently  discontinued,  it  does  not  ap- 
pear to  the  commission  that  a  proceeding 
by  it  in  respect  thereof  would  be  to  the  in- 
terest of  the  public.  Conference  Ruling  No. 
2,  Bull.  No.  1. 

On  application  for  the  issuance  of  a  com- 
plaint, it  appeared  that  a  corporation  en- 
gaged in  the  refining  and  sale  of  cane  sugar, 
whose  principal  market  is  in  the  State  in 
which  its  refinery  is  located,  alleged  that  a 
larger  corporation,  having  refineries  located 
in  other  States  and  disposing  of  its  prod- 
uct in  interstate  commerce  in  many  States, 
refined  and  sold  exclusively  in  the  State  of 
the  applicant  and  in  competition  with  it 
sackea  sugar  which  is  branded  "pure  cane 
fine  granulated  sugar."  The  applicant  al- 
leged that  this  sugar  is  not  a  standard  fine 
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granulated  sugar  as  the  branding  leads  con- 
sumers as  well  as  many  in  the  trade  to  be- 
lieve, but  is  what  is  known  as  "off"  sugar 
in  the .  manufacture  of  which  an  expensive 
part  of  the  refining  process  which  is  neces- 
sary to  extract  the  final  residue  of  from  2 
to  3  per  cent  of  molasses  is  omitted;  that 
this  "off"  sugar  is  sold  to  jobbers  at  about 
10  cents  per  hundred  pounds  less  than  the 
market  price  for  standard  granulated  sugar ; 
and  that  by  reason  of  the  alleged  false  brand 
or  label  on  the  sacks  retailers  and  consum- 
ers are  deceived  into  the  belief  that  they  are 
buying  granulated  sugar  equal  to  standard. 
As  a  result,  the  applicant  stated,  it  was 
compelled  to  meet  the  competition  of  this 
"off"  sugar  in  the  sale  of  its  standard  fine 
granulated  sugar,  in  the  manufacture  of 
which  it  uses  the  complete  refining  process,  a 
part  of  which  its  competitor  omits  in  manu- 
facturing the  "off"  sugar. 

Upon  consideration  of  the  above  allega- 
tions, the  commission,  having  instituted  an 
investigation,  and  shortly  thereafter  the 
corporation  complained  of  having  issued  a 
notice  to  the  trade  announcing  that  it  had 
discontinued  the  sale  of  the  "off"  brand  of 
sugar,  and  the  applicant  requesting  to  be 
permitted  to  withdraw  its  application,  and 
the  corporation  complained  of  assuring  the 
commission  that  it  had  discontinued  the 
sale  of  sugar  branded  in  the  manner  com- 
plained of  and  had  no  intention  of  resuming 
the  sale  of  this  package:  Held,  That  the 
method  of  competition  complained  of  having 
been  permanently  discontinued,  it  does  not 
appear  to  the  commission  that  a  proceed-  ' 
ing  by  it  in  respect  thereof  would  be  to  the 
interest  of  the  public.  Conference  Ruling 
No.  1,  Bull.  No.  1. 

On  application  for  the  issuance  of  a  com- 
plaint, it  appeared  that  a  typewriter  re- 
building company  engaged  in  interstate  com- 
merce had  circulated  among  dealers  in 
various  states  a  letter  falsely  stating  that  a 
competitor's  factory  in  the  Middle  West  had 
been  removed  to  the  East,  and  that  for  this 
reason  many  of  its  customers  in  Central 
and  Western  States  would  make  new  ar- 
rangements for  obtaining  typewriters.  The 
party  complained  of  subsequently  advised 
the  commission  that  the  statement  when 
made  was  believed  to  be  true.  It  also  sent 
a  letter  of  retraction  to  all  dealers  receiving 
the  first  communication,  and  assured  the 
commission  of  its  readiness  to  take  any  fur- 
ther action  deemed  necessary.  The  appli- 
cant, being  advised  of  these  facts,  suggested 
that  no  further  action  be  taken.  Held,  That 
the  method  of  competition  complained  of 
having  been  permanently  discontinued,  it 
does  not  appear  to  the  commission  that  a 
proceeding  by  it  in  respect  thereof  would 
be  to  the  interest  of  the  public.  Confer- 
ence Ruling  No.  3,  Bull.  No.  1. 

On  application  for  the  issuance  of  a  com- 
plaint, it  appeared  that  a  manufacturer  en- 
gaged in  interstate  commerce  sent  out  a 
printed  circular  containing  an  alleged  let- 
ter to  it  by  a  dissatisfied  customer  of  the 
applicant,  disparaging  the  quality  of  appli- 
cant's product,  which  letter  the  applicant 
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charged  was  fictitious.  Upon  investigation 
the  commission  received  assurances  from 
the  concern  complained  of  that  it  had  dis- 
continued the  publication  of  the  circular 
in  question,  and  that  in  future  it  would  not 
in  its  advertising  matter  refer  in  any  way 
to  the  products  of  its  competitors.  Held, 
That  the  method  of  competition  complained 
of  having  been  permanently  discontinued,  it 
does  not  appear  to  the  commission  that  a 
proceeding  by  it  in  respect  thereof  would 
be  to  the  interest  of  the  public.  Confer- 
ence Ruling  No.  4,  Bull.  No.  1. 

On  application  for  the  issuance  of  a  com- 
plaint, it  appeared  that  an  association  of 
wagon  peddlers,  competing  with  a  jobber, 
had,  by  threats  of  boycott,  prevailed  on  a 
manufacturer  engaged  in  interstate  com- 
merce to  refuse  to  sell  to  such  jobber. 
Shortly  after  an  investigation  was  started 
the  commission  was  advised  by  the  jobber 
that  the  manufacturer  had  resumed  selling 
to  it.  Assurances  were  also  given  the  com- 
mission by  the  manufacturer  that  the  jobber 
would  not  in  future  be  denied  the  privilege 
of  buying  from  it  by  reason  of  the  threat- 
ened boycott.  Held,  That  the  matter  hav- 
ing been  satisfactorily  adjusted  as  between 
the  parties,  it  does  not  appear  to  the  com- 
mission that  a  proceeding  by  it  in  respect 
thereof  would  be  to  the  interest  of  the  pub- 
lic.    Conference  Ruling  No.  5,  Bull.  No.  1. 

Practice.  —  Parties.  —  On  inquiry:  Held, 
That  the  fact  that  a  party  complaining  to 
the  commission  has  no  direct  interest  and 
acts  without  specific  authority  from  the 
» parties  alleged  to  be  injured  will  not  prevent 
the  commission  from  taking  action  if  the 
matter  presented  is  one  properly  within  its 
jurisdiction.  It  is  the  evident  purpose  of 
the  law  that  action  by  the  commission 
nhould  be  taken  regardless  of  the  source  of 
its  information,  when  it  has  reason  to  be- 
lieve that  there  is  a  violation  of  a  law 
which  it  is  empowered  to  enforce  and  that  a 
proceeding  by  it  in  respect  thereof  would  be 
to  the  interest  of  the  public  Conference 
Ruling  No.  11,  Bull.  No.  1. 


Charges  not  sustained  on  vnvestigation, 
—  On  application  for  the  issuance  of  a  com- 
plaint, it  was  charged  by  a  packer  of  canned 
clams  that  a  competitor,  in  order  to  drive 
the  applicant  out  of  business,  bid  up  the 
price  of  fresh  clams  to  such  an  extent  as  to 
make  the  business  unprofitable.  The  ap- 
plicant, when  requested,  failed  to  submit  fur- 
ther information,  and  an  investigation  by 
the  commission  did  not  substantiate  the 
charges  made.  Held,  That  the  commission, 
having  no  reason  to  believe  that  the  party 
complained  of  has  been  or  is  using  the  al- 
leged unfair  method  of  competition,  will  not 
Sroceed  further.  Conference  Ruling  No.  10, 
lull.  No.  1. 

Suggestion  of  violation  of  decree  of  fed- 
eral court  made.  —  On  application  for  the 
issuance  of  a  complaint,  it  appeared  that  the 
practice  complained  of  might  be  in  viola- 
tion of  a  decree  against  the  party  charged 
with  these  practices;  which  decree  was  en- 
tered in  a  Federal  court.  Held,  That  the 
matter  should  be,  in  this  instance,  referred 
by  the  commission  to  the  Department  of 
Justice.  Each  matter  of  this  kind  will  be 
disposed  of  upon  its  own  facts.  Confer- 
ence Ruling  No.  29,  Bull.  No.  1. 

Combinations  in  restraint  of  trade.  —  On 
application  for  the  issuance  of  a  complaint, 
suggesting  unlawful  combinations  by  com- 
panies engaged  in  interstate  commerce  in 
restraint  of  such  commerce,  no  unfair  meth- 
od of  competition  being  alleged:  Held,  That 
the  matter  thus  involved  should  be  referred 
to  the  Department  of  Justice.  Conference 
Ruling  No.  36,  Bull.  No.  1. 

Question  involved  in  pending  litigation.  — 
On  application  for  the  issuance  of  a  com- 
plaint, alleging  a  violation  of  section  3  of 
the  Clayton  Act,  where  it  appeared  that  the 
party  complained  of  is  the  defendant  in  a 
suit  brought  by  the  Department  of  Justice, 
involving  the  same  questions  of  law  and 
fact:  Held,  That  a  proceeding  by  the  com- 
mission at  this  time  would  not  be  to  the 
interest  of  the  public.  Conference  Ruling 
No.  37,  Bull.  No.  1. 


[Sec.  1.]  ^Interstate  Commerce  Commission  —  exchange  of  supplies.'] 
*  *  *  Hereafter  the  Interstate  Commerce  Commission  may  exchange 
typewriters,  adding  machines,  and  other  labor-saving  devices  in  part  payment 
for  like  articles.    [38  Stat.  L.  627.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  Aug.  1,  1914,  ch.  223. 


[Sec.  1.]  [Federal  Trade  Commission — estimates  for  expenditures  — 
Svhmission  to  Congress,]  ♦  ♦  *  Estimates  in  detail  for  all  expenditures 
under  the  Federal  Trade  Commission  for  the  fiscal  year  nineteen  hundred  and 
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seventeen,  and  annually  thereafter,  shall  be  submitted  to  Congress  in  the  an- 
nual Book  of  Estimates.     [55  Stat.  L.  8Jfl.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  March  3,  1915,  ch.  75. 
The  Trade  Commission  Act  is  given  tupra,  p.  112. 


An  Act  To  amend  an  Act  entitled  "An  Act  to  amend  an  Act  entitled  'An  Act  to  resulate 
commerce/  approved  February  f onrth,  eighteen  hundred  and  eighty-seven,  and  all  Acta 
amendatory  thereof,  and  to  enlarge  the  powers  of  the  Interstate  Commerce  Commi»- 
sion/'  approved  June  twenty-ninth,  nineteen  hundred  and  six. 

lAct  of  March  4,  1915,  Ch.  176.2 

[Sec.  1.]  [^Initial  carrier  of  goods  —  liability  for  loss  occurring  on  conr 
nee  ting  road  —  limitation  of  liability  —  notice  of  claims.']  That  so  much  of 
section  seven  of  an  Act  entitled  ^^An  Act  to  amend  an  Act  entitled  ^An  Act  ta 
regulate  commerce,'  approved  February  fourth,  eighteen  hundred  and  eighty- 
seven,  and  all  Acts  amendatory  thereof,  and  to  enlarge  the  powers  of  the 
Interstate  Commerce  Commission,^'  approved  June  twenty-ninth,  nineteen 
hundred  and  six,  as  reads  as  follows,  to  wit: 

"That  any  common  carrier,  railroad,  or  transportation  company  receiving 
property  for  transportation  from  a  point  in  one  State  to  a  point  in  another 
State  shall  issue  a  receipt  or  a  bill  of  lading  therefor,  and  shall  be  liable  to 
the  lawful  holder  thereof  for  any  loss,  damage,  or  injury  to  such  property 
caused  by  it  or  by  any  common  carrier,  railroad,  or  transportation  company  to 
which  such  property  may  be  delivered,  or  over  whose  line  or  lines  such  prop- 
erty may  pass,  and  no  contract,  receipt^  rule,  or  regulation  shall  exempt  such 
common  carrier,  railroad,  or  transportation  company  from  the  liability  hereby, 
imposed :  Provided,  That  nothing  in  this  section  shall  deprive  any  holder  of 
such  receipt  or  bill  of  lading  of  any  remedy  or  right  of  action  which  he  has 
under  existing  law,"  be,  and  the  same  is  hereby,  amended  so  as  to  read  as 
follows,  to  wit : 

"That  any  common  carrier,  railroad,  or  transportation  company  subject  to 
the  provisions  of  this  Act  receiving  property  for  transportation  from  a  point 
in  one  State  or  Territory  or  the  District  of  Columbia  to  a  point  in  another 
State,  Territory,  District  of  Columbia,  or  from  any  point  in  the  United 
States  to  a  point  in  an  adjacent  foreign  country  shall  issue  a  receipt  or  bill  of 
lading  therefor,  and  shall  be  liable  to  the  lawful  holder  thereof  for  any  loss, 
damage,  or  injury  to  such  property  caused  by  it  or  by  any  common  carrier, 
railroad,  or  transportation  company  to  which  such  property  may  be  delivered 
or  over  whose  line  or  lines  such  property  may  pass  within  the  United  States 
or  within  an  adjacent  foreign  country  when  transported  on  a  through  bill  of 
lading,  and  no  contract,  receipt,  rule,  regulation,  or  other  limitation  of  any 
character  whatsoever,  shall  exempt  such  common  carrier,  railroad,  or  trans- 
portation company  from  the  liability  hereby  imposed ;  and  any  such  common 
carrier,  railroad,  or  transportation  company  so  receiving  property  for  trans- 
portation from  a  point  in  one  State,  Territory,  or  the  District  of  Columbia  to 
a  point  in  another  State  or  Territory,  or  from  a  point  in  a  State  or  Territory 
to  a  point  in  the  District  of  Columbia,  or  from  any  point  in  the  United 
States  to  a  point  in  an  adjacent  foreign  country,  or  for  transportation  wholly 
within  a  Territory  shall  be  liable  to  the  lawful  holder  of  said  receipt  or  bill  of 
lading  or  to  any  party  entitled  to  recover  thereon,  whether  such  receipt  or  bill 
of  lading  has  been  issued  or  not,  for  the  full  actual  loss,  damage,  or  injury  to 

324 
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such  property  caused  by  it  or  by  any  such  common  carrier,  railroad,  or  trans- 
portation company  to  which  such  property  may  be  delivered  or  over  whose  line 
or  lines  such  property  may  pass  within  the  United  States  or  within  an 
adjacent  foreign  country  when  transported  on  a  through  bill  of  lading,  not- 
withstanding any  limitation  of  liability  or  limitation  of  the  amount  of  recov- 
ery or  representation  or  agreement  as  to  value  in  any  such  receipt  or  bill 
of  lading,  or  in  any  contract,  rule,  regulation,  or  in  any  tariff  filed  with  the 
Interstate  Commerce  Commission ;  and  any  such  limitation,  without  respect 
to  the  manner  or  form  in  which  it  is  sought  to  be  made  is  hereby  declared  to 
be  unlawful  and  void :  Provided,  however.  That  if  the  goods  are  hidden  from 
view  by  wrapping,  boxing,  or  other  means,  and  the  carrier  is  not  notified  as 
to  the  character  of  the  goods,  the  carrier  may  require  the  shipper  to  specifically 
state  in  writing  the  value  of  the  goods,  and  the  carrier  shall  not  be  liable 
beyond  the  amount  so  specifically  stated,  in  which  case  the  Interstate  Com- 
merce Commission  may  establish  and  maintain  rates  for  transportation, 
dependent  upon  the  value  of  the  property  shipped  as  specifically  stated  in 
writing  by  the  shipper.  Such  rates  shall  be  published  as  are  other  rate 
schedules :  Provided  further.  That  nothing  in  this  section  shall  deprive  any 
holder  of  such  receipt  or  bill  of  lading  of  any  remedy  or  right  of  action  which 
he  has  under  the  existing  law:  Provided  further.  That  it  shall  be  unlawful 
for  any  such  common  carrier  to  provide  by  rule,  contract,  regulation,  or  other- 
wise a  shorter  period  for  giving  notice  of  claims  than  ninety  days  and  for  the 
filing  of  claims  for  a  shorter  period  than  four  months,  and  for  the  institution 
of  suits  than  two  years:  Provided,  however.  That  if  the  loss,  damage,  or 
injury  complained  of  was  due  to  delay  or  damage  while  being  loaded  or  un- 
loaded, or  damaged  in  transit  by  carelessness  or  negligence,  then  no  notice  of 
claim  nor  filing  of  claim  shall  be  required  as  a  condition  precedent  to  recov- 
ery."    188  Stat.  L.  1196.'] 

This  Act  is  popularly  known  as  "The  Cummins  Act." 

For  sec.  7  of  the  Act  of  June  29,'  1906,  see  1909  Supp.  Fed.  Stat.  Annot.  271. 

Sec.  2.  [Act  when  in  force.']    That  this  Act  shall  take  effect  and  be  in 
force  from  ninety  days  after  its  passage.     IS8  Stat.  L.  1197.'] 


IRRIGATION. 

See  WATERS. 
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JUDICIAL  OFFICERS. 

Act  of  July  16, 1914,  Ch.  141,  126. 

Seel,  Solicitors  for  Interior  and  Post  Office  Departments,  126. 
Act  of  August  1,  1914,  Ch.  223,  126. 

Seel.  Payment  of  Salaries  by  Marshals,  126. 

Clerks  and  Marshals — Double  Fees  in  Certain  States — Salaries, 
126. 

[Sec.  1.]  ^Solicitors  for  Interior  and  Post  Office  Departments,']  *  ♦  * 
That  the  title  of  Assistant  Attorney  General  is  hereby  changed  to  that  of 
Solicitor  for  the  Department  of  the  Interior,  but  this  shall  not  affect  the 
status  of  the  present  incumbent  or  require  his  reappointment;  *  *  * 
That  the  title  of  Assistant  Attorney  General  for  the  Post  OflSce  Department 
is  hereby  changed  to  that  of  Solicitor  for  the  Post  Office  Department,  but  this 
shall  not  affect  the  status  of  the  present  incumbent  or  require  his  reappoint- 
ment    [38  Stat.  L.  i97.'] 

This  is  from  the  Legislative,  Executive  and  Judicial  Appropriation  Act  of  July  16, 
1914,  ch.  141. 

The  words  "for  the  Department  of  the  Interior"  should  have  heen  inserted  after 
"Assistant  Attorney  General"  in  the  first  line.  These  were  doubtless  inadvertently 
omitted. 


[Sec.  1.  ]  \_Payment  of  salaries  by  marshals.']  *  *  ♦  From  and 
after  October  first,  nineteen  hundred  and  fourteen,  it  shall  be  the  duty  of  the 
United  States  marshals  to  pay,  under  regulations  prescribed  by  the  Attorney 
General,  the  salaries  of  all  judges  of  the  United  States  courts,  except  the 
justices  of  the  Supreme  Court  of  the  United  States,  the  salaries  of  judges 
retired  under  section  seven  hundred  and  fourteen  of  the  Revised  Statutes, 
and  the  judges,  officials  and  employees  of  all  courts  whose  sessions  are  held 
in  the  District  of  Columbia,  whose  salaries  shall  be  paid  through  the  disburs- 
ing officer  of  the  Department  of  Justice  as  hitherto  provided,  United  States 
district  attorneys,  their  regular  assistants,  clerks,  and  messengers,  and  United 
States  marshals  and  their  deputies:  Provided,  That  every  United  States 
marshal  operating  under  a  bond  executed  prior  to  the  passage  of  this  Act 
shall  give  bond  effective  thereafter  for  the  faithful  performance  of  the  duties 
of  his  office,  including  the  payment  of  the  salaries  above  mentioned.  [38 
Stat.  L.  653.] 

This  and  the  paragraph  following  are  from  the  Sundry  Civil  Appropriation  Act  of 
Aug.  1,  1914,  ch.  223. 

[Clerks  and  marshals  —  dovble  fees  in  certain  states  —  salaries.]  *  *  ♦ 
x\ll  Acts  and  parts  of  Acts  authorizing  the  clerks  of  the  United  States  dis- 
trict courts  in  and  for  the  States  of  Oregon,  Montana,  and  Washington, 
respectively,  to  charge  and  collect  double  the  fees  provided  in  section  eight 
hundred  and  twenty-eight  of  the  Revised  Statutes  of  the  United  States,  and 
all  Acts  authorizing  United  States  marshals  in  and  for  said  States,  respective- 
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JUDICIARY. 

m 

Ij,  to  receive  and  collect  double  the  fees  provided  by  section  eight  hundred 
and  twenty-nine  of  the  Revised  Statutes  of  the  United  States,  are  hereby 
repealed,  to  take  effect  from  and  after  January  first,  nineteen  hundred  and 
fifteen :  Provided,  That  no  clerk  of  the  United  States  district  courts  in  and 
for  said  States  shall  be  allowed  by  the  Attorney  General  to  retain  of  the  fees 
and  emoluments  of  his  oflSce,  for  his  personal  compensation,  over  and  above  his 
necessary  office  expenses,  including  the  necessary  clerk  hire,  to  be  audited  and 
allowed  by  the  proper  accounting  officers  of  the  Treasury,  a  sum  exceeding 
$3,500  per  year,  to  take  effect  from  and  after  January  first,  nineteen  hundred 
and  fifteen :  Provided  further.  That  nothing  herein  shall  operate  to  reduce 
the  fees  that  the  clerks  of  the  United  States  district  courts  and  United  States 
marshals  in  any  States  other  than  those  mentioned  herein  have  heretofore 
been  authorized  to  charge  and  collect    \_S8  Stat.  L.  6'5^.] 

For  B.  8.  sees.  828  and  829,  see  4  Fed.  Stat.  Annot.  95,  107. 


JUDICIARY. 

Act  of  January  20,  1914,  Ch.  11, 128. 

Removal  of  Causes — Suits  against  Common  Carriers,  128. 

Act  of  February  16,  1914,  Ch.  20,  129. 

Sec.l.  Pennsylvania  Eastern  District — Additional  District  Judge,  129. 
2.  Vacancy  in  Office,  129. 

Act  of  June  6,  1914,  Ch.  104,  129. 

Pennsylvania  Judicial  Districts,  129. 

Act  of  July  30, 1914,  Ch,  216,  130. 

District    Courts    Established — Appointment    and    Residence    of 
Judges,  130. 

Act  of  August  22,  1914,  Ch.  265,  131. 

West  Virginia  Judicial  Districts,  131. 

Act  of  August  22, 1914,  Ch.  267, 132. 

Court  of  Customs  Appeal — Decisions  Reviewable,  13Z 

Act  of  September  9,  1914,  Ch.  295,  133. 

Arkansas  Judicial  District— Terms  of  Court,  133. 

Act  of  September  9, 1914,  Ch.  296, 133. 

Pennsylvania  Judicial  Districts,  133. 

Act  of  October  7,  1914,  Ch.  318,  134. 

North  Carolina  Judicial  Districts,  134. 

Act  of  December  23,  1914,  Ch.  2,  135. 

Judgments  and  Decrees  of  State  Courts— Review  by  Supreme 
Court — Certiorari,  135. 
Act  of  January  28,  1915,  Ch.  22,  135. 

Seel.  Circuits,  135.  r^.     . 

2.  Jurisdiction  of  Circuit  Court  of  Appeals— Appeals  from  District 

Courts — Appeals  from  Hawaii  and  Porto  Rico,  135. 
J.  Repeal  of  Section  Two  Hundred  and  Forty-four,  137. 
4.  Finality  of  Judgments  of  Circuit  Court  of  Appeals— Cases  Arising 
under  Bankruptcy  Act,  137. 
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Act  of  Jan.  90,  1914.  JUDICIARY.  Act  of  Jan.  80,  1914. 

Sec.  5.  Jurisdiction  of  United  States  Courts — Action  by  or  against  Rail- 
road, 137. 
6.  Effect  of  Act — Pending  Cases — Amendment  or  Repeal  of  Existing 
Acts,  137. 

Act  of  March  3,  1915,  Ch.  90,  137. 

Amendment  of  Suit  Brought  on  Wrong  Side  of  Court — Equitable 
Defenses  Interposed  in  Actions  at  Law — Amendment  where 
Diverse  Citizenship  Is  Defectively  Alleged,  137. 

Act  of  March  3,  1915,  Ch.  96,  139. 

Sec.l.  Georgia  Southern  District — Additional  District  Judge,  139. 
2.  Vacancy  in  Office,  139. 

Act  of  March  3,  1915,  Ch.  98,  139. 

Georgia  Northern  District — Boundaries  Enlarged,  139. 

Act  of  March  3,  1915,  Ch.  99,  139. 

Seel.  Georgia  Southern  District — Eastern  Division — Boundaries   En- 
larged, 139. 
2.  Southwestern  Division — Boundaries  Enlarged,  140. 

Act  of  March  3,  1915,  Ch.  100, 140. 

Sec.l,  South  Carolina  Districts — Additional   District  Judge,  \^. 

2.  Pending  Causes — By  Whom  Heard,  140. 

3.  Additional  District  Attorney,  140. 

4.  Additional  Marshal,   140. 

5.  Terms— Office  of  Clerk,  140. 

Act  of  March  4,  1915,  Ch.  159,  141. 

Ohio  Judicial  Districts — Boundaries — Terms — Jurors — Jurisdic- 
tion, 141. 

Act  of  March  4,  1915,  Ch.  170,  142. 

Sec.l.  Arkansas  Eastern  District — Eastern  and   Western  Divisions — 
Boundaries  Changed,  142. 

2.  Western  District  Made  Smaller,  142. 

3.  Jurisdiction  of  Pending  Cases,  142. 


CROSS-REFEBEHCE8. 

Court  of  Claims,  see  CLAIMS. 
See  also  JUDICIAL  OFFICERS. 


An  Act  To  amend  an  Act  entitled  ''An  Act  to  codify,  reTise,  and  amend  tlie  laws  relating 
to  the  jndidary,''  approved  March  third,  nineteen  hundred  and  eleven,  being  chapter 
two  hundred  and  thirty-one  of  Thirty-oizth  Statutes  at  Large. 

lAet  of  Jan.  20,  1914,  Cfh.  11.] 

[Removal  of  causes  —  suits  against  common  comers.']  That  the  Act 
entitled  ^'An  Act  to  codify,  revise,  and  amend  the  laws  relating  to  the  judi- 
ciary," approved  March  third,  nineteen  hundred  and  eleven,  being  chapter 
two  hundred  and  thirty-one  of  Thirty-sixth  Statutes  at  Large,  be  amended 
by  inserting  at  the  conclusion  of  section  twenty-eight,  chapter  three,  of  said 
Act^  the  following: 

''And  provided  further.  That  no  suit  brought  in  any  State  court  of  com- 
petent jurisdiction  against  a  railroad  company,  or  other  corporation,  or  per- 
son, engaged  in  and  carrying  on  the  business  of  a  common  carrier,  to  recover 
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Act  of  Jan.  «0,  1914.  JUDICIARY.  Act  of  June  6,  1914. 

damages  for  delay,  loss  of,  or  injury  to  property  received  for  transportation 
by  such  common  carrier  nnder  section  twenty  of  the  Act  to  regulate  commerce, 
approved  February  fourth,  eighteen  hundred  and  eighty-seven,  as  amended 
June  twenty-ninth,  nineteen  hundred  and  six,  April  thirteenth,  nineteen  hun- 
dred and  eight,  February  twenty-fifth,  nineteen  hundred  and  nine,  and  June 
eighteenth,  nineteen  hundred  and  ten,  shall  be  removed  to  any  court  of  the 
United  States  where  the  matter  in  controversy  does  not  exceed,  exclusive  of 
interest  and  costs,  the  sum  or  value  of  $3,000."    [S8  Stat  L.  278.'] 

Tor  sec.  28  of  the  Act  of  March  3,  1911,  comprising  the  Judicial  Code,  see  1912  Supp. 
Fed.  Stat.  Annot.  144. 

For  the  Interstate  Commerce  Act  and  the  Amendments  thereof  above  referred  to  see 
3  Fed.  Stat.  Annot.  850;  1909  Supp.  271;  1912  Supp.  126. 


An  Act  To  provide  for  the  appointment  of  an  additional  district  judge  in  and  for  the 

eastern  district  of  Pennsylvania. 

I  Act  of  Feb.  16,  1914:,  Ch.  20.1 

[Sec.  1.]  [Pennsylvania  eastern  district  —  additional  district  judgeJ] 
That  the  President  of  the  United  States  shall  appoint  an  additional  district 
judge  for  the  eastern  district  of  Pennsylvania,  by  and  with  the  advice  and  con- 
sent of  the  Senate,  who  shall  reside  in  said  district  and  shall  possess  the  same 
qualifications  and  have  the  same  power  and  jurisdiction  and  receive  the  same 
salarv  now  prescribed  by  law  in  respect  of  the  present  district  judges  therein. 
138  Stnt.  L.  283.] 

Sec.  2.  [Vacwncy  in  office.']  That  whenever  a  vacancy  shall  occur  in  the 
oflSce  of  the  district  judge  for  the  eastern  district  of  Pennsylvania,  senior  in 
commission,  such  vacancy  shall  not  be  filled,  and  thereafter  there  shall  be  but 
two  district  judges  in  said  district     138  Stat.  L.  283.] 


An  Act  To  amend  section  one  hundred  and  three  of  the  Act  entitled  ''An  Act  to  codify, 
reyise,  and  amend  the  laws  relating  to  the  judidary/'  approved  March  third,  nineteen 
hundred  and  eleven,  as  amended  by  the  Act  of  Congress  approved  March  third,  nine- 
teen hundred  and  thirteen. 

lAct  of  June  6,  1914,  Ch.  104,2 

[Pennsylvania  judicial  districts.]  That  section  one  hundred  and  three  of 
an  Act  entitled  "An  Act  to  codify,  revise,  and  amend  the  laws  relating  to  the 
judiciary,"  approved  March  third,  nineteen  hundred  and  eleven,  as  amended 
by  the  Act  of  Congress  approved  March  third,  nineteen  hundred  and  thir- 
teen, be,  and  the  same  is  hereby,  amended  so  as  to  read  as  follows : 

"Sec.  103.  That  the  State  of  Pennsylvania  is  divided  into  three  judicial 
districts,  to  be  known  as  ihe  eastern,  middle,  and  western  districts  of  Penn- 
sylvania. The  eastern  district  shall  include  the  territory  embraced  on  the 
first  day  of  July,  nineteen  hundred  and  ten,  in  the  counties  of  Berks,  Bucks, 
Chester,  Delaware,  Lancaster,  Lehigh,  Montgomery,  Iforthampton,  Phila- 
delphia, and  Schuylkill.  Terms  of  the  district  court  shall  be  held  at  Phila- 
delphia on  the  second  Mondays  in  March  and  June,  the  third  Monday  in  Sep- 
tember, and  the  second  Monday  in  December,  each  term  to  continue  until  the 
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Act  of  Jime  8,  1914.  JUDICIARY.  Act  of  July  80,  1914. 

succeeding  term  begins.  The  middle  district  shall  include  the  territory  em- 
braced on  the  first  day  of  July,  nineteen  hundred  and  ten,  in  the  counties  of 
Adams,  Bradford,  Cameron,  Carbon,  Center,  Clinton,  Columbia,  Cumber- 
land, Dauphin,  Franklin,  Fulton,  Huntingdon,  Juniata,  Lackawanna,  Leba- 
non, Luzerne,  Lycoming,  Mifflin,  Monroe,  Montour,  Northumberland,  Perry, 
Pike,  Potter,  Snyder,  Sullivan,  Susquehanna,  Tioga,  Union,  Wayne, 
Wyoming  and  York.  Terms  of  the  district  court  shall  be  held  at  Scranton 
on  the  second  Monday  in  March  and  the  third  Monday  in  October,  at  Harris- 
burg  on  the  first  Mondays  in  May  and  December,  at  Sunbury  on  the  second 
Monday  in  January,  and  at  Williamsport  on  the  first  Monday  in  June.  The 
clerk  of  the  court  for  the  middle  district  shall  maintain  an  office,  in  charge 
of  himself  or  a  deputy,  at  Harrisburg,  and  civil  suits  instituted  at  that  place 
shall  be  tried  there,  if  either  party  resides  nearest  that  place  of  holding  court, 
unless  by  consent  of  parties  they  are  removed  to  another  place  for  trial.  The 
western  district  shall  include  the  territory  embraced  on  the  first  day  of  July, 
nineteen  hundred  and  ten,  in  the  counties  of  Allegheny,  Armstrong,  Beaver, 
Bedford,  Blair,  Butler,  Cambria,  Clarion,  Clearfield,  Crawford,  Elk,  Erie, 
Fayette,  Forest,  Greene,  Indiana,  Jefferson,  Lawrence,  McKean,  Mercer, 
Somerset,  Venango,  Warren,  Washington,  and  Westmoreland.  Terms  of  the 
district  court  shall  be  held  at  Pittsburgh  on  the  first  Monday  of  May  and  the 
first  Monday  of  November,  and  sessions  of  the  court  shall  be  held  at  Erie 
on  the  third  Monday  of  March  and  the  third  Monday  of  September.  The 
clerk  and  marshal  of  said  district  shall  have  their  principal  offices  at  Pitts- 
burgh, and  shall  maintain  by  themselves  or  by  their  deputies,  offices  at  Erie. 
"The  Clerk  shall  place  all  cases  in  which  the  defendants  reside  in  the 
counties  of  said  district  nearest  Erie,  upon  the  trial  list  for  trial  at  Erie, 
where  the  same  shall  be  tried,  unless  the  parties  thereto  stipulate  that  the 
same  may  be  tried  at  Pittsburgh."     {S8  Stat.  L.  SS5.] 

Thin  Act  although  not  repealed  seemB  to  For  sec.  103  of  the  Judicial  Code  as  it 

be  superseded  by  the  Act  of  Sept.  9«  1914,      read   prior   to   this   amendment,   see   1914 
given  infra,  p.  133.  Supp.  Fed.  Stat.  Annot.  226. 


All  Act  To  amend  section  one  of  an  Act  entitled  "An  Act  to  codify,  revise,  and  amend  the 
laws  relating  to  the  judiciary,"  approved  March  third,  nineteen  hundred  luid  eleven. 


I  Act  of  July  80,  1914,  Ch.  216.'\ 


[District  courts  established  —  appointment  and  residence  of  judges.^ 
That  section  one  of  the  Act  entitled  "An  Act  to  codify,  revise,  and  amend  the 
laws  relating  to  the  judiciary,"  approved  March  third,  nineteen  hundred  and 
eleven,  be,  and  is  hereby,  amended  to  read  as  follows : 

"Section  1.  In  each  of  the  districts  described  in  chapter  five  there  shall 
be  a  court  called  a  district  court,  for  which  there  shall  be  appointed  one  judge, 
to  be  called  a  district  judge,  except  that  in  the  northern  district  of  California, 
the  southern  district  of  California,  the  northern  district  of  Illinois,  the  dis- 
trict  of  Minnesota,  the  district  of  Nebraska,  the  district  of  New  Jersey,  the 
eastern  district  of  New  York,  the  northern  and  southern  districts  of  Ohio, 
the  district  of  Oregon,  the  eastern  and  western  districts  of  Pennsylvania,  and 
the  western  district  of  Washington,  there  shall  be  an  additional  district  judge 
in  each,  and  in  the  southern  district  of  New  York  three  additional  district 
judges :    Provided,  That  there  shall  be  one  judge  for  the  eastern  and  western 
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districts  of  South  Carolina,  one  judge  for  the  eastern  and  middle  districts  of 
Tennessee,  and  one  judge  for  the  northern  and  southern  districts  of  Missis- 
sippi :  Provided  further ,  That  the  district  judge  for  the  middle  district  of 
Alabama  shall  continue  as  heretofore  to  be  a  district  judge  for  the  northern 
district  thereof.  Every  district  judge  shall  reside  in  the  district  or  one  of 
the  districts  for  which  he  is  appointed,  and  for  offending  against  this  provision 
shall  be  deemed  guilty  of  a  high  misdemeanor. '^     \^38  Stat.  L.  580.'] 

Sec.  I  of  the  Judicial  Code  as  originally  enacted  is  given  in  the  1912  Supp.  Fed.  Stat. 
Annot.  132. 


An  Act  To  amend  and  reenact  section  one  hundred  and  thirteen  of  chapter  five  of  the 

Judicial  Code  of  the  United  States. 

I  Act  of  Aug.  22,  1914,  Ch.  266.1 

[West  Virginia  judicial  districts."]  That  section  one  hundred  and  thir- 
teen of  chapter  five  of  the  Judicial  Code  of  the  United  States  be  amended  and 
reen  acted  so  that  the  same  shall  read  as  follows : 

"Sec.  113.  The  State  of  West  Virginia  is  divided  into  two  districts,  to  be 
known  as  the  northern  and  southern  districts  of  West  Virginia.  The  north- 
em  district  shall  include  the  territory  embraced  on  the  fir^t  day  of  July,  nine- 
teen hundred  and  ten,  in  the  counties  of  Hancock,  Brooke,  Ohio,  Marshall, 
Tyler,  Pleasants,  Wood,  Wirt,  Ritchie,  Doddridge,  Wetzel,  Monongalia, 
Marion,  Harrison,  Lewis,  Gilmer,  Calhoun,  Upshur,  Barbour,  Taylor,  Pres- 
ton, Tucker,  Randolph,  Pendleton,  Hardy,  Grant,  Mineral,  Hampshire,  Mor- 
gan, Berkeley,  and  tfefferson,  with  the  waters  thereof.  Terms  of  the  district 
court  for  the  northern  district  shall  be  held  at  Martinsburg  on  the  first  Tues- 
day of  April  and  the  third  Tuesday  of  September;  at  Clarksburg  on  the 
second  Tuesday  of  April  and  the  first  Tuesday  of  October;  at  Wheeling  on 
the  first  Tuesday  of  May  and  the  third  Tuesday  of  October ;  at  Philippi  on 
the  fourth  Tuesday  of  May  and  the  second  Tuesday  of  November;  at  Elkins 
on  the  first  Tuesday  in  July  and  the  first  Tuesday  in  December ;  and  at  Park- 
ersburg  on  the  second  Tuesday  of  January  and  the  second  Tuesday  of  June : 
Provided,  That  a  place  for  holding  court  at  Philippi  shall  be  furnished  free 
of  cost  to  the  United  States  by  Barbour  County  until  other  provision  is  made 
therefor  by  law:  And  provided  further.  That  a  place  for  holding  court  at 
Elkins  shall  be  furnished  free  of  cost  to  the  United  States  by  Randolph 
County  until  other  provision  is  made  therefor  by  law.  The  southern  district 
shall  include  the  territory  embraced  on  the  first  day  of  July,  nineteen  hun- 
dred and  ten,  in  the  counties  of  Jackson,  Roane,  Clay,  Braxton,  Webster, 
Nicholas,  Pocahontas,  Greenbrier,  Fayette,  Boone,  Kanawha,  Putnam, 
Mason,  Cabell,  Wayne,  Lincoln,  Logan,  Mingo,  Raleigh,  Wyoming,  McDow- 
ell, Mercer,  Summers,  and  Monroe,  with  the  waters  thereof.  Terms  of  the 
district  court  for  the  southern  district  shall  be  held  at  Charleston  on  the 
first  Tuesday  of  June  and  the  third  Tuesday  of  November ;  at  Huntington 
on  the  first  Tuesday  of  April  and  the  first  Tuesday  after  the  third  Monday  of 
September ;  at  Bluefield  on  the  first  Tuesday  of  May  and  the  third  Tuesday 
of  October;  at  Williamson  on  the  first  Tuesday  of  October;  at  Webster 
Springs  on  the  first  Tuesday  of  September ;  and  at  Lewisburg  on  the  second 
Tuesday  of  July:  Provided,  That  a  place  for  holding  court  at  Webster 
Springs  shall  be  furnished  free  of  cost  to  the  United  States :    And  provided 
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further.  That  a  place  for  holding  court  at  Williamson  shall  be  furnished  free 
of  cost  to  the  United  States  by  Mingo  County  until  other  provision  is  made 
therefor  by  law."    [SS  Stat.  L.  702.'] 

Sec.  113  of  the  Judicial  Code  as  originally  enacted  is  given  in  1912  Supp.  Fed.  Stat. 
Annot.  189. 


An  Act  To  amend  section  one  hundred  and  ninety-five  of  the  Act  entitled  ''An  Act  to  codify, 
revise,  and  amend  the  laws  relating  to  the  judiciary,"  approved  Hardi  third,  nineteen 
hundred  and  eleven. 

[Act  ot  Aug.  22,  1914,  Ch.  267.1 

l^Court  of  cvstoms  appeal  —  decisions  reviewable.]  That  section  one 
hundred  and  ninety-five  of  an  Act  entitled  "An  Act  to  codify,  revise,  and 
amend  the  laws  relating  to  the  judiciary,"  approved  March  third,  nineteen 
hundred  and  eleven,  be,  and  hereby  is,  amended  so  as  to  read  as  follows : 

"Sec.  195.  That  the  Court  of  Customs  Appeals  established  by  this  chap- 
ter shall  exercise  exclusive  appellate  jurisdiction  to  review  by  appeal,  as 
herein  provided,  final  decisions  by  a  board  of  general  appraisers  in  all  cases 
as  to  the  construction  of  the  law  and  the  facts  respecting  the  classification  of 
merchandise  and  the  rate  of  duty  imposed  thereon  under  such  classifications, 
and  the  fees  and  charges  connected  therewith,  and  all  appealable  questions 
as  to  the  jurisdiction  of  said  board,  and  all  appealable  questions  as  to  the  laws 
and  regulations  governing  the  collection  of  the  customs  revenues;  and  the 
judgments  and  decrees  of  said  Court  of  Customs  Appeals  shall  be  final  in  all 
such  cases :  Provided,  however.  That  in  any  case  in  which  the  judgment  or 
decree  of  the  Court  of  Customs  Appeals  is  made  final  by  the  provisions  of  this 
title,  it  shall  be  competent  for  the  Supreme  Court,  upon  the  petition  of  either 
party,  filed  within  sixty  days  next  after  the  issue  by  the  Court  of  Customs 
Appeals  of  its  mandate  upon  decision,  in  any  case  in  which  there  is  drawn  in 
question  the  construction  of  the  Constitution  of  the  United  States,  or  any 
part  thereof,  or  of  any  treaty  made  pursuant  thereto,  or  in  any  other  case 
when  the  Attorney  General  of  the  United  States  shall,  before  the  decision  of 
the  Court  of  Customs  Appeals  is  rendered,  file  with  the  court  a  certificate 
to  the  effect  that  the  .case  is  of  such  importance  as  to  render  expedient  its 
review  by  the  Supreme  Court,  to  require,  by  certiorari  or  otherwise,  such 
case  to  be  certified  to  the  Supreme  Court  for  its  review  and  determination, 
with  the  same  power  and  authority  in  the  case  as  if  it  had  been  carried  by 
appeal  or  writ  of  error  to  the  Supreme  Court:  And  provided  further ,  That 
this  Act  shall  not  apply  to  any  case  involving  only  the  construction  of  sec- 
tion one,  or  any  portion  thereof,  of  an  Act  entitled  ^An  Act  to  provide  reve- 
nue, equalize  duties,  and  encourage  the  industries  of  the  United  States,  and 
for  other  purposes,'  approved  August  fifth,' nineteen  hundred  and  nine,  nor 
to  any  case  involving  the  construction  of  section  two  of  an  Act  entitled  'An 
Act  to  promote  reciprocal  trade  relations  with  the  Dominion  of  Canada, 
and  for  other  purposes,'  approved  July  twenty-sixth,  nineteen  hundred  and 
eleven."     [5S  Stat.  L.  70S.] 

Sec.  195  of  the  Judicial  Code  as  originally  1909,  see  1909  Supp.  Fed.  Stat.  Annot. 
enacted  is  given  in  1912  Supp.  Fed.  Stat.  726.  For  the  Act  of  July  26,  1911,  see 
Annot.  213.    For  the  Tariff  Act  of  Aug.  5,      1912  Supp.  Fed.  Stat.  Annot.  55. 
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An  Act  To  fix  the  time  for  holding  the  term  of  the  district  court  in  the  Joneshoro  division 

of  the  eastern  district  of  Arkansas. 

lAct  of  Sept.  9,  1914,  Ch.  39S.1 

[Arkansas  judicial  district  —  terms  of  court.']  That  hereafter  the  terms 
of  the  United  States  district  court  for  the  Jonesboro  division  of  the  eastern 
district  of  Arkansas  shall  be  held  at  Jonesboro  on  the  first  Monday  in  May 
and  the  fourth  Monday  in  November.    188  Stat.  L.  713.1 


An  Act  To  amend  section  one  hundred  and  three  of  the  Act  entitled  "An  Act  to  codify, 
revise,  and  amend  the  laws  relating  to  the  judiciary/'  approved  March  third,  nine* 
teen  hundred  and  eleven,  as  amended  by  the  Acts  of  Congress  approved  March  third, 
nineteen  hundred  and  thirteen,  and  June  sixth,  nineteen  hundred  and  fourteen. 

I  Act  of  Sept.  9,  1914,  Ch.  29e.'\ 

[Pennsylvania  judicial  districts.]  That  section  one  hundred  and  three 
of  an  Act  entitled  "An  Act  to  codify,  revise,  and  amend  the  laws  relating  to 
the  judiciary,"  approved  March  tfiird,  nineteen  hundred  and  eleven,  as 
amended  by  iJie  Acts  of  Congress  approved  March  third,  nineteen  hundred 
and  thirteen,  and  June  sixth,  nineteen  hundred  and  fourteen,  be,  and  the 
same  is  hereby,  amended  so  as  to  read  as  follows : 

"Sec.  103.  That  the  State  of  Pennsylvania  is  divided  into  three  judicial 
districts,  to  be  known  as  tlie  eastern,  middle^  and  western  districts  of  Penn- 
sylvania. The  eastern  district  shall  include  the  territory  embraced  on  the 
first  day  of  July,  nineteen  hundred  and  ten,  in  the  counties  of  Berks,  Bucks, 
Chester,  Delaware,  Lancaster,  Lehigh,  Montgomery,  Northampton,  Philadel- 
phia, and  Schuylkill.  Terms  of  the  district  court  shall  be  held  at  Phila- 
delphia on  the  second  Mondays  in  March  and  June,  the  third  Monday  in 
September,  and  the  second  Monday  in  December,  each  term  to  continue  until 
the  succeeding  term  begins.  The  middle  district  shall  include  the  territory 
embraced  on  the  first  day  of  July,  nineteen  hundred  and  ten,  in  the  counties 
of  Adams,  Bradford,  Cameron,  Carbon,  Center,  Clinton,  Columbia,  Cumber- 
land, Dauphin,  Franklin,  Fulton,  Huntingdon,  Juniata,  Lackawanna,  Leb- 
anon, Luzerne,  Lycoming,  Mifflin,  Monroe,  Montour,  Northumberland,  Perry, 
Pike,  Potter,  Snyder,  Sullivan,  Susquehanna,  Tioga,  Union,  Wayne,  Wyom- 
ing, and  York.  Terms  of  the  district  court  shall  be  held  at  Scranton  on  the 
second  Monday  in  March  and  the  third  Monday  in  October ;  at  Harrisburg  on 
the  first  Mondays  in  May  and  December ;  at  Sunbury  on  the  second  Monday 
in  January ;  and  at  Williamsport  on  the  first  Monday  in  June.  The  clerk  of 
the  court  for  the  middle  district  shall  maintain  an  office,  in  charge  of  himself 
or  a  deputy,  at  Harrisburg;  the  civil  suits  instituted  at  that  place  shall  be 
tried  there,  if  either  party  resides  nearest  that  place  of  holding  court,  unless 
by  consent  of  parties  they  are  removed  to  another  place  for  trial.  The  west- 
em  district  shall  include  the  territory  embraced  on  the  first  day  of  July, 
nineteen  hundred  and  ten,  in  the  counties  of  Allegheny,  Armstrong,  Beaver, 
Bedford,  Blair,  Butler,  Cambria,  Clarion,  Clearfield,  Crawford,  Elk,  Erie, 
Fayette,  Forest,  Greene,  Indiana,  Jefferson,  Lawrence,  McKean,  Mercer, 
Somerset,  Venango,  Warren,  Washington,  and  Westmoreland.  Terms  of 
the  district  court  shall  be  held  at  Pittsburgh  on  the  first  Monday  of  May 
and  the  second  Monday  of  November,  and  terms  of  the  court  shall  be  held 
at  Erie  on  the  third  Monday  of  March  and  the  third  Monday  of  September. 
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The  clerk  and  marshal  of  said  district  shall  have  their  principal  offices  vat 
Pittsburgh,  and  shall  maintain,  by  themselves  or  by  their  deputies,  offices  at 
Erie. 

"The  clerk  shall  place  all  cases  in  which  the  defendants  reside  in  the 
counties  of  said  district  nearest  Erie  upon  the  trial  list  for  trial  at  Erie, 
where  the  same  shall  be  tried,  unless  the  parties  thereto  stipulate  that  the 
same  may  be  tried  at  Pittsburgh."     \^S8  Stat  L.  713.1 

Sec.  103  of  the  Judicial  Code  as  last  amended  prior  to  the  passage  of  this  Act  is  given 
9upra,  p.  129. 


An  Act  To  amend  section  ninety-€ight  of  an  Act  entitled  ''An  Act  to  codify,  reviBe,  and 
amend  the  laws  relating  to  the  jodidary,"  approved  March  thixd,  nineteen  hundred 
and  elevMi. 

lAct  of  Oct.  7,  1914,  Ch.  31S.'\ 

[North  Carolina  judicial  districts.^  That  section  ninety-eight  of  an 
Act  entitled  "An  Act  to  codify,  revise,  and  amend  the  laws  relating  to  the 
judiciary,"  approved  March  third,  nineteen  hundred  and  eleven,  be,  and 
the  same  is  hereby,  amended  to  read  as  follows : 

"Sec.  98.  The  State  of  North  Carolina  is  divided  into  two  districts,  to 
be  known  as  the  eastern  and  western  districts  of  North  Carolina.  The  east- 
em  district  shall  include  the  territory  embraced  on  the  first  day  of  July, 
nineteen  hundred  and  ten,  in  the  counties  of  Beaufort,  Bertie,  Bladen,  Bruns- 
wick, Camden,  Chatham,  Cumberland,  Currituck,  Craven,  Columbus,  Chow- 
an,'(I'arteret,  Dare,  Duplin,  Durham,  Edgecombe,  Franklin,  Gates,  Granville, 
Greene,  Halifax,  Harnett,  Hertford,  Hyde,  Johnston,  Jones/  Lenoir,  Lee, 
Martin,  Moore,  Nash,  New  Hanover,  Northampton,  Onslow,  Pamlico,  Pas- 
quotank, Pender,  Perquimans,  Person,  Pitt,  Hobeson,  Richmond,  Sampson, 
Scotland,  Tyrrell,  Vance,  Wake,  Warren,  Washington,  Wayne,  and  Wilson. 
Terms  of  the  district  court  for  the  eastern  district  shall  be  held  at  Laurinbutg 
on  the  last  Mondays  in  March  and  September;  at  Wilson  on  the  first  Mondays 
in  April  and  October;  at  Elizabeth  City  on  the  second  Mondays  in  April 
and  October;  at  Washington  on  the  third  Mondays  in  April  and  October; 
at  Newbem  on  the  fourth  Mondays  in  April  and  October;  at  Wilmington 
on  the  second  Monday  after  the  fourth  Mondays  in  April  and  October ;  and 
at  Raleigh  on  the  fourth  Monday  after  the  fourth  Mondays  in  April  and 
October:  Provided,  That  the  city  of  Washington,  the  city  of  Laurinburg, 
and  the  city  of  Wilson  shall  each  ^provide  and  furnish  at  its  own  expense  a 
suitable  and  convenient  place  for  holding  the  district  court  at  Washington,  at 
Laurinburg,  and  at  Wilson  until  a  courthouse  shall  be  constructed  by  the 
United  States.  The  clerk  of  the  court  for  the  eastern  district  shall  maintain 
an  office  in  charge  of  himself  or  a  deputy  at  Raleigh,  at  Wilmington,  at  New- 
bem, at  Elizabeth  City,  at  Washington,  at  Laurinburg,  and  at  Wilson,  which 
shall  be  kept  open  at  all  times  for  the  transaction  of  the  business  of  the  court. 

"The  western  district  shall  include  the  territory  embraced  on  the  first  day 
of  July,  nineteen  hundred  and  ten,  in  the  counties  of  Alamance,  Alexander, 
Ashe,  Alleghany,  Anson,  Buncombe,  Burke,  Caswell,  Cabarrus,  Catawba, 
Cleveland,  Caldwell,  Clay,  Cherokee,  Davidson,  Davie,  Forsyth,  Guilford, 
Gaston,  Graham,  Henderson,  Haywood,  Iredell,  Jackson,  Lincoln,  Montgom- 
ery, Mecklenburg,  Mitchell,  McDowell,  Madison,  Macon,  Orange,  Polk, 
Randolph,  Rockingham,  Rowan,  Rutherford,  Stanly,  Stokes,  Surry,  Swain, 
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Transylvania,  Union,  Wilkes,  Watauga,  Yadkin,  and  Yancey.  Terms  of  the 
district  court  for  the  western  district  shall  be  held  in  Greensboro  on  the  first 
Mondays  in  June  and  December;  at  Statesville  on  the  third  Mondays  in 
April  and  October;  at  Salisbury  on  the  fourth  Mondays  in  April  and  Octo- 
ber; at  Asheville  on  the  first  Mondays  in  May  and  November;  at  Charlotte  on 
•the  first  Mondays  in  April  and  October;  and  at  Wilkesboro  on  the  fourth 
Mondays  in  May  and  November.  The  clerk  of  the  court  for  the  western  dis- 
trict shall  maintain  an  office  in  charge  of  himself  or  a  deputy  at  Greensboro, 
at  Asheville,  at  Statesville,  and  at  Wilkesboro,  which  shall  be  kept  open  at 
all  times  for  the  transaction  of  the  business  of  the  court.'*    [55  Sta4i,  L.  728.^ 

For  see.  98  of  the  Judicial  Code  as  Originally  enacted  see  1912  Supp.  Fed.  Stat.  Annot. 
178. 


An  Act  To  amend  an  Act  entitled  *'An  Act  to  codify,  revise,  and  amend  the  laws  relating 
to  the  judiciary/'  approved  liarch  third,  nineteen  hundred  and  eleven. 

I  Act  of  Dec.  23,   1914,  Ch.  2.1 

[Juigments  and  decrees  of  State  Courts  —  review  by  Supreme  Court  — 
certiorari.']  That  section  two  hundred  and  thirty-seven  of  chapter  ten  of  an 
Act  entitled  "An  Act  to  codify,  revise,  and  amend  the  laws  relating  to  the 
judiciary,*'  approved  March  third,  nineteen  hundred  and  eleven,  is  hereby 
amended  by  adding  thereto  the  following: 

"It  shall  be  competent  for  the  Supreme  Court  to  require,  by  certiorari  or 
otherwise,  any  such  case  to  be  certified  tp  the  Supreme  Court  for  its  review 
and  determination,  with  the  same  power  and  authority  in  the  case  as  if  it  had 
been  carried'  by  appeal  or  writ  of  error  to  the  Supreme  Court,  although  the 
decision  in  such  case  may  have  been  in  favor  of  the  validity  of  the  treaty  or 
statute  or  authority  exercised  under  the  United  States  or  may  have  been 
against  the  validity  of  the  State  statute  or  authority  claimed  to  be  repugnant 
to  the  Constitution,  treaties,  or  laws  of  the  United  States,  or  in  favor  of  the 
title,  right,  privilege,  or  immunity  claimed  under  the  Constitution,  treaty, 
statute,  commission,  or  authority  of  the  United  States.     [35  Stat.  L.  790.1 

For  sec  237  of  the  Judicial  Code  as  originally  enacted,  see  1912  Supp.  Fed.  Stat. 
Annot.  230. 


f 


An  Act  To  amend  an  Act  entitled  ''An  Act  to  eodify,  revise  and  amend  the  laws  relating 
^    to  the  judiciary,''  approved  March  third,  nineteen  hundred  and  eleven. 

lAct  of  J^n.  28,  1915,  Ch.  22.2 

[Sec.  1.]  \_Circuits.']  That  the  first  subdivision  of  section  one  hundred 
and  sixteen  of  an  Act  entitled  "An  Act  to  codify,  revise,  and  amend  the  laws 
relating  to  the  judiciary,"  approved  March  third,  nineteen  hundred  and 
eleven,  is  hereby  amended  to  read  as  follows : 

"First.  The  first  circuit  shall  include  the  districts  of  Rhode  Island,  Massa- 
ckusetts.  New  Hampshire,  Maine,  and  Porto  Rico."     [38  Stat.  L.  803.'] 

For  see.  116  of  the  Judicial  Code  here  amended,  see  1912  Supp.  F^.  Stat.  Annot.  101. 

Sec.  2.  [^Jurisdiction  of  Circuit  Court  of  Appeals  —  appeals  from  dis- 
trict courts  —  appeals  from  Hawaii  and  Porto  Bico.]     That  sections  one 
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hundred  and  twenty-eight,  two  hundred  and  thirty-eight,  and  two  hundred 
and  forty-six  of  the  Act  aforesaid  are  hereby  amended  to  read  as  follows : 

"Sec.  128.  The  circuit  courts  of  appeals  shall  exercise  appellate  jurisdic^ 
tion  to  review  by  appeal  or  writ  of  error  final  decisions  in  the  district  courts^ 
including  the  United  States  district  court  for  Hawaii  and  the  United 
States  district  court  for  Porto  Rico,  in  all  cases  other  than  those  in 
which  appeals  and  writs  of  error  may  be  taken  direct  to- the  Supreme 
Court,  as  provided  in  section  two  hundred  and  thirty-eight,  unless  other- 
wise provided  by  law;  and,  except  as  provided  in  sections  two  hundred 
and  thirty-nine  and  two  hundred  and  forty,  the  judgments  and  decrees  of 
the  circuit  court  of  appeals  shall  be  final  in  all  cases  in  which  the  jurisdiction 
is  dependent  entirely  upon  the  opposite  parties  to  the  suit  or  controversy 
being  aliens  and  citizens  of  the  United  States  or  citizens  of  different  States ; 
also  in  all  cases  arising  under  the  patent  laws,  under  the  trade-mark  laws, 
under  the  copyright  laws,  under  the  revenue  laws,  and  under  the  criminal 
laws,  and  in  admiralty  cases." 

"Sec.  238.  Appeals  and  writs  of  error  may  be  taken  from  the  district 
courts,  including  the  United  States  district  court  for  Hawaii  and  the  United 
States  district  court  for  Porto  Rico,  direct  to  the  Supreme  Court  in  the  fol- 
lowing cases :  In  any  case  in  which  the  jurisdiction  of  the  court  is  in  issue, 
in  which  case  the  question  of  jurisdiction  alone  shall  be  certified  to  the 
Supreme  Court  from  the  court  below  for  decision;  from  the  final  sentences 
and  decrees  in  prize  causes;  in  any  case  that  involves  the  construction  or 
application  of  the  Constitution  of  the  United  States ;  in  any  case  in  which 
the  constitutionality  of  any  law  of  the  United  States  or  the  validity  or 
construction  of  any  treaty  made  under  its  authority  is  drawn  in  question; 
and  in  any  case  in  which  the  constitution  or  law  of  a  State  is  claimed  to  be 
in  contravention  of  the  Constitution  of  the  United  States." 

"Sec.  246.  Writs  of  error  and  appeals  from  the  final  judgments  and 
decrees  of  the  Supreme  Court  of  the  Territory  of  Hawaii  and  of  the  Su- 
preme Court  of  Porto  Rico  may  be  taken  and  prosecuted  to  the  Supreme 
Court  of  the  United  States  within  the  same  time,  in  the  same  manner, 
under  the  same  regulations,  and  in  the  same  classes  of  cases,  in  which 
writs  of  error  and  appeals  from  the  final  judgments  and  decrees  of  the 
highest  court  of  a  State  in  which  a  decision  in  the  suit  could  be  had,  may 
be  taken  and  prosecuted  to  the  Supreme  Court  of  the  United  States  under 
the  provisions  of  section  two  hundred  and  thirty-seven ;  and  in  all  other  cases, 
civil  or  criminal,  in  the  Supreme  Court  of  the  Territory  of  Hawaii  or  the 
Supreme  Court  of  Porto  Rico,  it  shall  be  competent  for  the  Supreme  Court 
of  the  United  States  to  require  by  certiorari,  upon  the  petition  of  any  party 
thereto,  that  the  case  be  certified  to  it,  after  final  judgment  or  decree,  for 
review  and  determination,  with  the  same  power  and  authority  as  if  taken 
to  that  court  by  appeal  or  writ  of  error;  but  certiorari  shall  not  be  allowed 
in  any  such  case  unless  the  petition  therefor  is  presented  to  the  Supreme 
Court  of  the  United  States  within  six  months  from  the  date  of  such  judg- 
ment or  decree."  Writs  of  error  and  appeals  from  the  final  judgments  and 
decrees  of  the  supreme  courts  of  the  Territory  of  Hawaii  and  of  Porto  Rico, 
wherein  the  amount  involved,  exclusive  of  costs,  to  be  ascertained  by  the 
oath  of  either  party  or  of  other  competent  witnesses,  exceeds  the  value  of 
$5,000,  may  be  taken  and  prosecuted  in  the  circuit  courts  of  appeals.  \^S8 
StaL  L.  SOi,'] 

For  sees.  128,  2dS,  240  of  the  Judicial  Code  as  originally  enacted,  see  1012  Supp.  Fed. 
Stat.  Annot.  195,  231,  246. 
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Sec.  3.  [Repeal  of  section  two  hundred  and  forty-four.]  That  section 
two  hundred  and  forty-four  of  the  Act  aforesaid  is  hereby  repealed.  [38 
Stat.  L.  804.'] 

Sec.  244  of  the  Judicial  Code  is  given  in  1012  Supp.  Fed.  Stat.  Annot.  233. 

Sec.  4.  [Finality  of  judgments  of  Circuit  Court  of  Appeals  —  cases  aris- 
ing under  Bankruptcy  Act.]  That  the  judgments  and  decrees  of  the  circuit 
courts  of  appeals  in  all  proceedings  and  cases  arising  under  the  bankruptcy 
Act  and  in  all  controversies  arising  in  such  proceedings  and  cases  shall  be 
finaly  save  only  that  it  shall  be  competent  for  the  Supreme  Court  to  require 
by  certiorari,  upon  the  petition  of  any  party  thereto,  that  the  proceeding,  case, 
or  controversy  be  certified  to  it  for  review  and  determination,  with  the  same 
power  and  authority  as  if  taken  to  that  court  by  appeal  or  writ  of  error ;  but 
certiorari  shall  not  be  allowed  in  any  such  proceeding,  case,  or  controversy 
unless  the  petition  therefor  is  presented  to  the  Supreme  Court  within  three 
months  from  the  date  of  such  judgment  or  decree.    [88  Stat.  L.  80 Jf^.] 

Causes  included.  —  Causes  requiring  the  included  in  this  section.  Central  Trust  Co. 
interpretation  of  state  statute  and  the  of  Illinois  v.  Lueders,  (1915)  239  U.  S.  11, 
application  of  the  Federal  Constitution  are      36  S.  Ct.  1. 

Sec.  6.  [Jurisdiction  of  United  States  Courts  —  action  hy  or  against 
railroad.]  No  court  of  the  United  States  shall  have  jurisdiction  of  any  ac- 
tion or  suit  by  or  against  any  railroad  company  upon  the  ground  that  said 
railroad  company  was  incorporated  under  an  Act  of  Congress.  [38  Stat.  L. 
804.^ 


Sec  6. 
isting  acts.' 


Effect  of  Act  —  pending  cases  —  amendment  or  repeal  of  ex* 
That  this  Act  shall  not  affect  cases  now  pending  in  the  Su- 
preme Court  of  the  United  States  or  cases  in  which  writs  of  error  or  appeals 
have  been  allowed  at  the  date  of  its  approval.  And  nothing  in  this  Act  shall 
be  deemed  to  repeal,  amend,  or  modify  the  provisions  of  an  Act  entitled  "An 
Act  providing  for  writs  of  error  in  certain  instances  in  criminal  cases," 
approved  March  second,  nineteen  hundred  and  seven.     [38  Stat.  L.  80^.] 

For  the  Act  of  March  2,  1907,  see  1909  Supp.  Fed.  Stat.  Annot.  292. 


An  Act  To  amend  an  Act  entitled  "An  Act  to  codify,  revise,  and  amend  the  laws  relating 
to  the  judiciary,**  approved  March  third,  nineteen  hundred  and  eleven. 

lAct  of  March  8,  1915,  Ch.  90.1 

[Amendment  of  suit  hrought  on  wrong  side  of  court  —  equitable  defenses 
interposed  in  actions  at  law  —  amendment  where  diverse  citizenship  is  de- 
fectively alleged.]  That  the  Act  entitled  "An  Act  to  codify,  revise,  and 
amend  the  laws  relating  to  the  judiciary,'^  approved  March  third,  nineteen 
hundred  and  eleven,  be,  and  the  same  is  hereby,  amended  by  inserting  after 
section  two  hundred  and  seventy-four  thereof  three  new  sections,  to  be 
numbered,  respectively,  two  hundred  and  seventy-four  a,  two  hundred  and 
seventy-four  b,  and  two  hundred  aijd  seventy-four  c,  reading  as  follows: 

Sec.  274  of  the  Judicial  Code  is  given  in  1912  Supp.  Fed.  Stat.  Annot.  245. 

"Sec.  274a.  That  in  case  any  of  said  courts  shall  find  that  a  suit  at  law 
should  have  been  brought  in  equity  or  a  suit  in  equity  should  have  been 
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brought  at  law,  the  court  shall  order  any  amendments  to  the  pleadings  which 
may  be  necessary  to  conform  them  to  the  proper  practice.  Any  party  to  the 
suit  shall  have  the  right,  at  any  stage  of  the  cause,  to  amend  his  pleadings  so 
as  to  obviate  the  objection  that  his  suit  was  not  brought  on  the  right  side  of 
the  court.  The  cause  shall  proceed  and  be  determined  upon  such  amended 
pleadings.  All  testimony  taken  before  such  amendment,  if  preserved,  shall 
stand  as  testimony  in  the  cause  with  like  effect  as  if  the  pleadings  had  been 
originally  in  the  amended  form.     [38  Stai.  L.  956.'] 


A  motion  to  dismiss  on  the  ground  that 
the  plaintiff  in  an  equity  action  has  an 
adequate  remedy  at  law  will  not  lie  under 
equity  rule  22,  and  this  section.  "The 
equity  rule  and  the  statute  have  swept 
away*  entirely  any  and  all  technical  objec- 
tion whatsoever.  While  the  Constitution 
preserves  the  right  to  a  jury  trial  in  every 
action  at  law,  the  practice  as  to  raising 
the  objection  is  revolutionized.    Defendant's 


motion  to  dismiss  may  be  taken  as  a  motion 
to  transfer  the  case  to  the  law  side,  if  the 
remedy  at  law  is  adequate."  Collins  y. 
Bradley  Co.,  (W.  D.  Wis.  1916)  227  Fed. 
190. 

Pre-existing  actions  begun  before  the  pas- 
sage of  this  section  are  affected  by  it. 
Collins  V.  Bradley  Co.,  (W.  D.  Wis.  1916) 
227  Fed.  199. 


'^Sec.  274b.  That  in  all  actions  at  law  equitable  defenses  may  be  inter- 
posed by  answer,  plea,  or  replication  without  the  necessity  of  filing  a  bill 
on  the  equity  side  of  the  court  The  defendant  shall  have  tiie  same  rights  in 
such  case  as  if  he  had  filed  a  bill  embodying  the  defense  of  seeking  the  relief 
prayed  for  in  such  answer  or  plea.  Equitable  relief  respecting  the  subject 
matter  of  the  suit  may  thus  be  obtained  by  answer  or  plea.  In  case  affirm* 
ative  relief  is  prayed  in  such  answer  or  plea,  the  plaintiff  shall  file  a  replica- 
tion. Review  of  the  judgment  or  decree  entered  in  such  case  shall  be  r^u- 
lated  by  rule  of  court.  Whether  such  review  be  sought  by  writ  of  error  or  by 
appeal  the  appellate  court  shall  have  full  power  to  render  such  judgment 
upon  the  records  as  law  and  justice  shall  require.     [38  Stat.  L.  966.] 

Sureties  on  bonds  given  in  bankruptcy 
proceedings.  —  The  sureties  on  a  bond  given 
by  depositories  for  money,  pursuant  to  sec- 
tion 61  of  tiie  Bankrupt<^  Act  (1912  Supp 
Fed.  Stat.  Annot.  748),  may  now,  under 
this  section,  set  up  any  equitable  defenses 
to  an  action  at  law  brought  by  the  credit- 
ors to  enforce  the  obligation  of  the  bond. 
Illinois  Surety  Co.  v.  United  States,  (C  C. 
A.  7th  Cir.  1915)  226  Fed.  665. 


Prior  to  this  amendment  equitable  de- 
fenses could  not  be  interposed  in  federal 
courts  in  common  law  actions.  Whitcomb  v. 
Shultz,  (C.  C.  A.  2d  Cir.  1915)  223  Fed. 
268. 

Effect  as  abolishing  technical  distinctions. 
—  Equitable  defenses  in  actions  at  law  are 
authorized  by  this  section  and  its  effect  is 
to  abolish  all  technical  distinctions  between 
proceedings  at  law  and  in  equity.  U.  S.  v. 
Richardson,  (C.  C.  A.  4th  Cir.  1915)  223 
Fed.  1010. 


*'Sec.  274c.  That  where,  in  any  suit  brought  in  or  removed  from  any 
State  court  to  any  district  of  the  United  States,  the  jurisdiction  of  the  dis- 
trict court  is  based  upon  the  diverse  citizenship  of  the  parties,  and  such 
diverse  citizenship  in  fact  existed  at  the  time  the  suit  was  brought  or  removed, 
though  defectively  alleged,  either  party  may  amend  at  any  stage  of  the  pro- 
ceedings and  in  the  appellate- court  upon  such  terms  as  the  court  may  impose, 
so  as  to  show  on  the  record  such  diverse  citizenship  and  jurisdiction,  and 
thereupon  such  suit  shall  be  proceeded  with  the  same  as  though  the  diverse 
citizenship  had  been  fully  and  correctly  pleaded  at  the  inception  of  the  suit, 
or,  if  it  be  a  removed  case,  in  the  petition  for  removal."     [38  Stat.  L.  956.] 

Dismissal  of  proper  but  not  indispensable  is  confined  to  the  case  of  an  existing 
party.  — The  power  to  allow  amendments  diversity  of  citizenship  defectively  alleged 
given  to  the  appellate  court  by  section  274c      and  does  not  reach  a  case  wherein  an  amend- 
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ment  is  sought  dismissing  a  proper  but 
not  an  indispensable  party  in  order  to  en- 
able the  appellate  court  to  retain  its  juris- 
diction. Thomas  v.  Anderson,  (G.  C.  A. 
8th  Cir.  1015)  223  Fed.  41. 

Section  applied.  —  In  Swayne  v.  Barsch, 
(C.  C.  A.  9th  Cir.  1915)  226  Fed.  581,  it 
appeared  that  the  alleged  ground  of  juris- 
diction in  the  court  below  was  diversity  of 


citizenship.  The  plaintiff  properly  alleged 
the  citizenship  of  the  defendant  in  the  com- 
plaint but  neglected  to  allege  his  own  citi- 
zenship. The  court  ruled  that  imder  this 
section  the  plaintiff  would  be  permitted  in 
the  appellate  court  to  file,  within  ten  days, 
an  amendment  so  as  to  show  properly  on 
the  record  diverse  citizenship  and  jurisdic- 
tion. 


An  Act  Providing  for  the  appointment  of  an  additional  district  judge  for  the  southern 

district  of  the  State  of  Georgia. 

lAct  of  March  3,  1915,  Ch,  96.'\ 

[Sec.  1.]  [Georgia  southern  district  —  additiorud  district  judge.'} 
That  the  President  of  the  United  States  shall  appoint  an  additional  district 
judge  for  the  southern  district  of  the  State  of  Georgia,  by  and  with  the  don- 
sent  of  the  Senate,  who  shall  reside  in  the  said  district  and  shall  possess  the 
same  qualifications  and  have  the  same  power  and  jurisdiction  and  receive 
the  same  salary  now  prescribed  by  law  in  respect  of  the  present  district  judge 
therein :  Provided,  however.  That  the  President  shall  make  public  all  in- 
dorsements made  on  behalf  of  the  person  appointed  as  such  district  judge. 
138  Stat.  L.  959.'] 

Sec.  2.  [Vacancy  in  office.']  That  whenever  a  vacancy  shall  occur  in 
the  oflSce  of  the  district  judge  for  the  southern  district  of  the  State  of 
Geoi^a  senior  in  commission  such  vacancy  shall  not  be  filled,  and  thereafter 
there  shall  be  but  one  district  judge  in  said  district.     138  Stat.  L.  960.] 


An  Act  To  place  Barrow  County^  Georgia,  in  the  eastern  divisions  of  the  northern  district 

of  Georgia. 

lAct  of  March  3,  1916,  Ch.  98."^ 

[Georgia  northern  district  —  boundaries  enlarged.]  That  the  county  of 
Barrow,  in  the  State  of  Georgia,  is  hereby  attached  to  and  made  a  part  of 
the  eastern  division  of  the  northern  judicial  district  of  said  State.  [38 
Stat.  L.  960.]  ^ 


As  Act  To  place  Candler,  Jenkins,  and  Evans  Counties,  Georgia,  in  the  eastern  division  of 
the  southern  district  of  Georgia,  and  to  place  Bacon  and  Thomas  Counties,  Georgia,  in 
the  southwestern  division  of  the  southern  district  of  Georgia. 

lAct  of  March  3,  1915,  Ch.  99.2 

[Sec.  1.]  [Georgia  southern  district  —  eastern  division  —  boundaries 
enlared.]  That  the  coimties  of  Candler,  Jenkins,  and  Evans,  in  the  State  of 
Georgia,  are  hereby  attached  to  and  made  a  part  of  the  eastern  division  of 
the  soutjiem  judicial  district  of  said  State.     [38  Stat.  L.  960.] 

See  sec  77  of  the  Judicial  Code,  1912  Supp.  Fed.  Stat.  Annot.  165. 
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Sec.  2.  {^Southwestern  division  —  boundaries  enlarged.']  That  the 
counties  of  Bacon  and  Thomas,  in  the  State  of  Georgia,  are  hereby  attached 
to  and  made  a  part  of  the  southwestern  division  of  the  southern  judicial  dis- 
trict of  said  State.    [55  Stat.  L.  961.'] 


An  Act  To  provide  for  the  appointment  of  a  district  judge,  district  attorney,  and  marshal 
for  the  western  district  of  South  Carolina,  and  for  other  purposes. 

[Act  of  March  8,  10 IS,  Ch.  100.^ 

[Sec.  1.]  [South  Carolina  districts  —  additional  district  judge.]  That 
there  shall  be  a  district  judge  for  the  eastern  district  of  South  Carolina  and  a 
district  judge  for  the  western  district  of  South  Carolina,  who  shall  be  ap* 
pointed  as  district  judges  are  appointed  in  other  judicial  districts  of  the 
United  States:  Provided,  That  the  President,  previous  to  appointing  said 
judge,  shall  make  public  all  indorsements  of  the  applicants  for  said  position. 
The  present  district  judge,  who  is  a  resident  of  the  eastern  district  of  South 
Carolina,  is  hereby  assigned  to  said  eastern  district  as  the  district  judge 
thereof.     [55  Stat.  L.  961.] 

* 

Sec.  2.  [Pending  causes  —  hy  whom  heard.]  That  all  causes  of  a  civil 
nature  and  motions  therein  submitted  and  all  causes  and  proceedings  of  a 
civil  nature,  including  proceedings  in  bankruptcy,  now  pending  in  the  western 
district  of  South  Carolina  in  which  the  evidence  has  been  taken  in  whole 
or  in  part  before  the  present  district  judge  for  the  eastern  and  western  dis- 
tricts of  South  Carolina,  or  taken  in  whole  or  in  part  and  submitted  to  and 
passed  upon  by  the  said  district  judge,  shall  be  retained  by  said  judge  and 
proceeded  ^nth  and  disposed  of  by  said  judge,  who  may  for  that  purpose 
continue  to  exercise  jurisdiction  in  the  said  western  district,  [S8  Stat.  L. 
961.] 

Sec.  3.  [Additional  district  attorney.]  That  there  shall  be  a  district 
attorney  for  the  eastern  district  of  South  Carolina  and  a  district  attorney  for 
the  western  district  of  South  Carolina,  who  shall  be  appointed  as  district 
attorneys  are  appointed  in  other  judicial  districts  of  the  United  States.  The 
district  attorney  for  the  eastern  district  of  South  Carolina  and  the  district 
attorney  for  the  western  district  of  South  Carolina  shall  each  receive  an 
annual  salary  of  $4,500.  The  present  district  attorney,  who  is  a  resident  of 
the  eastern  district  of  South  Carolina,  is  hereby  assigned  to  said  eastern 
district  as  the  district  attorney  thereof.     [38  Stat.  L.  961.] 

Sec.  4.  [Additional  marshal.]  That  there  shall  be  a  marshal  for  the 
eastern  district  of  South  Carolina  and  a  marshal  for  the  western  district  of 
South  Carolina,  who  shall  be  appointed  as  marshals  are  appointed  in  other 
judicial  districts  of  the  United  States.  The  marshal  for  the  eastern  district 
of  South  Carolina  and  the  marshal  for  the  western  district  of  South  Carolina 
shall  each  receive  an  annual  salary  of  $4,500.  The  present  marshal,  who  is  a 
resident  of  the  eastern  district  of  South  Carolina,  is  hereby  assigned  to  said 
eastern  district  as  the  marshal  thereof.     [38  Stat.  L,  961.] 


Sec.  5.   [Terms  —  office  of  cleric^ 


That  tenns  of  the  district  court  for 


the  eastern  district  shall  be  held  at  Charleston  on  the  first  Tuesdavs  in  June 
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and  December ;  at  Columbia  on  the  third  Tuesday  in  January,  first  Tuesday 
in  November ;  at  Florence,  first  Tuesday  in  March ;  and  at  Aiken  on  the  first 
Tuesdays  in  April  and  October.  Terms  of  the  district  court  of  the  western 
district  shall  be  held  at  Greenville  on  the  first  Tuesday  in  April  and  the  first 
Tuesday  in  October ;  at  Rock  Hill,  tjie  second  Tuesdays  in  March  and  Sep- 
tember; and  at  Greenwood,  the  first  Tuesdays  in  February  and  November. 
The  oflBce  of  the  clerk  of  the  district  court  for  the  western  district  shall  be 
at  Greenville  and  the  officio  of  the  clerk  of  the  district  court  for  the  eastern 
district  shall  be  at  Charleston.     [^38  Stat.  L.  961. '] 

See  sec.  105  of  the  Judicial  Code,  1012  Sui^.  Fed.  Stat.  Annot.  1S2. 


An  Act  To  amend  section  one  hundred  of  an  Act  entitled  ''An  Act  to  codify,  revisOp  and 
amend  the  laws  relating  to  the  judiciary/'  approved  March  third,  nineteen  hundred 
and  eleven. 

[Act  of  March  4,  1915,  Ch.  169.1 

[Ohio  judUial  districts  —  boundaries  —  terms  —  jurors  —  jurisdiction.'] 
That  section  one  hundred  of  the  Act  entitled  "An  Act  to  codify,  revise,  and 
amend  the  laws  relating  to  the  judiciary/'  approved  March  third,  nineteen 
hundred  and  eleven,  be,  and  the  same  is  hereby,  amended  so  as  to  read  as 
follows : 

"Sec.  100.  The  State  of  Ohio  is  divided  into  two  judicial  districts,  to  be 
kiiown  as  the  northern  and  southern  districts  of  Ohio.  The  northern  district 
shall  include  the  territory  embraced  on  the  first  day  of  July,  nineteen  hundred 
and  ten,  in  the  counties  of  Ashland,  Ashtabula,  Cuyahoga,  Carroll,  Colum- 
biana, Crawford,  Geauga,  Holmes,  Lake,  Lorain,  Medina,  Mahoning, 
Portage,  Richland,  Summit,  Stark,  Tuscarawas,  Trumbull,  and  Wayne, 
which  shall  constitute  the  eastern  division;  also  the  territory  embraced  on 
the  date  last  mentioned  in  the  counties  of  Auglaize,  Allen,  Defiance,  Eric, 
Fulton,  Henry,  Hancock,  Hardin,  Huron,  Lucas,  Mercer,  Marion,  Ottawa, 
Paulding,  Putnam,  Seneca,  Sandusky,  Van  Wert,  Williams,  Wood,  and 
Wyandot,  which  shall  constitute  the  western  division  of  said  district.  Terms 
of  the  district  court  for  the  eastern  division  shall  be  held  at  Cleveland  on 
the  first  Tuesdays  in  February,  April,  and  October,  and  at  Youngstown  on 
the  first  Tuesdav  after  the  first  Mondav  in  March;  and  for  the  western 
division,  at  Toledo  on  the  last  Tuesdays  in  April  and  October.  Grand  and 
petit  jurors  summoned  for  service  at  a  term  of  court  to  be  held  at  Cleveland 
may,  if  in  the  opinion  of  the  court  the  public  convenience  so  requires,  be 
directed  to  serve  also  at  the  term  then  being  held  or  authorized  to  be  held  at 
Youngstown.  Crimes  and  offenses  committed  in  the  eastern  division  shall  be 
cognizable  at  the  terms  held  at  Cleveland  or  at  Youngstown,  as  the  court  may 
direct  Any  suit  brought  in  the  eastern  division  may,  in  the  discretion  of  the 
court,  be  tried  at  the  term  held  at  Youngstown.  The  southern  district  shall 
include  the  territory  embraced  on  the  first  day  of  July,  nineteen  hundred 
and  ten,  in  the  counties  of  Adams,  Brown,  Butler,  Champaign,  Clark, 
Clermont,  Clinton,  Darke,  Greene,  Hamilton,  Highland,  Lawrence,  Miami, 
Montgomery,  Preble,  Scioto,  Shelby,  and  Warren,  which  shall  constitute  the 
western  division ;  also  the  territory  embraced  on  the  date  last  mentioned  in 
the  counties  of  Athens,  Belmont,  Coshocton,  Delaware,  Fairfield,  Fayette, 
Franklin,  Gallia,  Guernsev,  Harrison,  Hocking,  Jackson,  Jefferson,  Knox, 
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Licking,  Logan,  Madison,  Meigs,  Monroe,  Morgan,  Morrow,  Muskingum, 
Noble,  Perry,  Pickaway,  Pike,  Ross,  Union,  Vinton,  and  Washington,  which 
shall  constitute  the  eastern  division  of  said  district  Terms  of  the  district 
court  for  the  western  division  shall  be  held  at  Cincinnati  on  the  first  Tuesdays 
in  February,  April,  and  October;  and  for  the  eastern  division  at  Columbus  on 
the  first  Tuesdays  in  Jime  and  December,  and  at  Steubenville  on  the  first 
Tuesdays  of  March  and  September.  Grand  and  petit  jurors  summoned  for 
service  at  a  term  of  court  being  held  at  Columbus  may,  if  in  the  opinion  of 
the  court  the  public  convenience  so  requires,  be  directed  to  serve  also  at  the 
term  being  held  or  authorized  to  be  held  at  Steubenville.  Crimes  and  offenses 
committed  in  the  eastern  division  shall  be  cognizable  at  the  terms  held  at 
Columbus,  or  at  Steubenville,  as  the  court  may  direct.  Any  suit  brought 
in  the  eastern  division  may,  in  the  discretion  of  the  court,  be  tried  at  the 
term  held  at  Steubenville:  Provided,  That  suitable  rooms  and  accommoda- 
tions for  holding  court  at  Steubenville  shall  be  furnished  free  of  expense  to 
the  Government  until  the  completion  of  the  Federal  building:  And  provided 
further.  That  terms  of  the  district  court  for  the  southern  district  shall  be 
held  at  Dayton  on  the  first  Mondays  in  May  and  November.  Prosecutions 
for  crimes  and  offenses  committed  in  any  pert  of  said  district  shall  also  be 
cognizable  at  the  terms  held  at  Dayton.  All  suits  which  may  be  brought 
within  the  southern  district,  or  either  division  thereof,  may  be  instituted, 
tried,  and  determined  at  the  terms  held  at  Dayton."     [55  Stat.  L.  1187.1 

For  sec.  100  of  the  Judicial  Code  as  originally  enacted,  see  1912  Supp.  Fed.  Stat 
Annot.  180. 


An  Act  To  transfer  certain  counties  in  the  several  judicial  districts  in  the  State  of 

Arkansas. 

lAct  of  March  4,  191S,  Ch.  170.] 

[Sec.  1.]  [Arkansas  eastern  district  —  eastern  and  western  divisions  — 
boundaries  changed.']  That  the  counties  of  Desha  and  Chicot,  in  the  St^^te 
of  Arkansas,  be,  and  the  same  are  hereby,  detached  from  the  western  division 
of  the  eastern  district  of  Arkansas  and  are  hereby  annexed  to,  included  in, 
and  made  a  part  of  the  eastern  division  of  the  said  eastern  district  of  the 
State  of  Arkansas.    iS8  Stat.  L.  1193.1 

Sec.  2.  [Western  district  made  smaXler.]  That  the  county  of  Yell,  in  the 
State  of  Arkansas,  be,  and  the  same  is  hereby,  detached  from  the  Fort  Smith 
division  of  the  western  district  of  Arkansas  and  is  annexed  to,  included  in, 
and  made  a  part  of  the  western  division  of  the  eastern  district  of  the  State  of 
Arkansas.     [38  Stat.  L.  1193.'] 

Sec  sec.  71  of  the  Judicial  Code,  1012  Supp.  Fed.  Stat.  Annot.  162. 

Sec.  3.   [Jurisdiction  of  pending  cases.]     That  this  Act  shall  in  no  wise 

affect  the  jurisdiction  as  to  actions  at  law  or  suits  in  equity  now  pending, 

but  all  actions  at  law  and  suits  in  equity  now  pending  in  the  respective 

districts  and  divisions  having  jurisdiction  thereof  at  the  time  of  the  passage 

of  this  Act  shall  proceed  as  if  this  Act  had  not  been  passed.     [38  Stat.  L, 

1193.] 
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LABOR. 

See  COMMERCE  AND  LABOR, 


LA  FOLLETTE  ACT. 

See  SEAMEN. 


LIFE-SAVING  APPLIANCES. 

See  SEAMEN. 


LIFE-SAVING  SERVICE. 

See  COAST  GUARD. 


LIGHTS  AND  BUOYS. 

Act  of  Aagnst  1,  1914,  Ch.  223,  144. 

Sec.  1.  Lighthouse  Service — Leaves  of  Absence,  144. 

Act  of  March  3,  1915,  Ch.  75,  144. 

Sec.l.  Lighthouse  Service — Construction  of  Buildings — Improvements—' 
Wages  and  Supplies — Payment  on  Proper  Vouchers — Ship- 
wrecked  Persons,  144. 

Act  of  March  3,  1915,  Ch.  81,  144. 

Sec.  4.  Lighthouse  Service — Leaves  of  Absence,  144. 

5.  Lights  and  Other  Aids  to  Navigation  Established  in  Florida,  145. 

6.  Expenses  of  Co-operation  between  Lighthouse  Service  and  Forest 

Service — How  Met,  145. 

7.  Chief  Clerks,  etc.,  in  Offices  of  Lighthouse  Inspectors — Power  to 

Administer  Oaths,  145. 

8.  Obstruction  to  Navigation — Penalties,  145. 
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Act  of  Aug.  1.  1914.  LIGHTS  AND  BUOYS.  Act  of  March  3,  1915. 

[Sec.  1.]  [Lighthouse  service  —  leaves  of  absence.^  *  *  *  Hereafter 
employees  of  the  Lighthouse  Service,  who  are  not  now  entitled  to  leave  of 
absence  with  pay  and  who  have  served  twelve  consecutive  months,  shall  be 
given  fifteen  days'  leave  of  absence  with  pay  each  year-:  Provided,  That  pro 
rata  leave  shall  be  allowed  those  sending  fractional  parts  of  a  year :  Provided 
further.  That  heads  of  divisions  shall  have  discretion  as  to  the  time  when 
the  leave  shall  be  granted.    188  Stat.  L.  668.'] 

This  is  from  tlie  Sundry  Civil  Appropriation  Act  of  Aug.  1,  1914,  ch.  223. 


[Skc.  1.]  [Lighthouse* service  —  construction  of  buildings  —  improve- 
ments —  wages  and  supplies  —  payment  on  proper  vouchers  —  shipwrecked 
persons.]  *  *  *  That  any  oil  or  carbide  house  erected  hereunder  shall 
not  exceed  $550  in  cost;  construction  of  necessary  outbuildings  at  a  cost  not 
exceeding  $200  at  any  one  light  station  in  any  fiscal  year,  the  improvements 
of  grounds  and  buildings  connected  with  light  stations  and  depots,  wages  of 
laborers  attending  post  lights,  pay  of  temporary  employees  and  field  force 
while  engaged  on  works  of  general  repair  and  maintenance,  and  pay  of 
laborers  and  mechanics  at  lighthouse  depots ;  rations  and  provisions  or  com- 
mutation thereof  for  keepers  of  lighthouses,  officers  and  crews  of  light  vessels 
and  tenders,  and  officials  and  other  authorized  persons  of  the  Lighthouse 
Service  on  duty  on  board  of  such  tenders  or  vessels,  and  money  accruing  from 
commutation  for  rations  and  provisions  for  the  above-named  persons  on  board 
of  tenders  and  light  vessels  may  be  paid  on  proper  vouchers  to  the  person 
having  charge  of  the  mess  of  such  vessels,  reimbursement  under  rules  pre- 
scribed by  the  Secretary  of  Commerce  of  keepers  of  light  stations  and  masters 
of  light  vessels  and  of  lighthouse  tenders  for  rations  and  provisions  and 
clothing  furnished  shipwrecked  persons  who  may  be  temporarily  provided 
for  by  them,  not  exceeding  in  all  $5,000  in  any  fiscal  year.  [38  Stai.  L, 
870.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  March  3,  1915,  ch.  75. 


Sec.  4.  [Lighthouse  service  —  leaves  of  absence.]  That  hereafter  em- 
ployees of  the  Lighthouse  Service  compensated  at  a  per  diem  rate  of  pay  may 
be  granted  fifteen  working  days'  leave  of  absence  each  year  without  forfeiture 
of  pay  during  such  absence,  under  rules  prescribed  by  tlie  Secretary  of  Com- 
merce: Provided,  That  no  employee  of  the  class  herein  mentioned  shall  be 
entitled  to  any  leave  until  he  has  served  twelve  consecutive  months,  when 
he  may  be  granted  fifteen  days'  leave,  and  that  during  the  second  or  any  sub- 
sequent year  fifteen  days'  leave  at  the  rate  of  one  and  one-fourth  days  per 
mJnth,  L  earned,  may  L  granted  from  the  beginning  of  the  second  fervice 
year :  Provided  further.  That  the  inspectors  of  the  several  lighthouse  districts 
shall  have  discretion  as  to  the  time  when  the  leave  can  be  allowed  without 
detriment  to  the  service,  and  that  absence  on  account  of  sickness  shall  be 
deducted  from  the  leave  hereby  granted.     [S8  Stat  L.  927.] 

This  and  the  following  four  sections  are  gation  and  other  works  in  the  Lighthouse 
from  the  Act  of  March  -3,  1915,  ch.  81,  Service,  and  for  other  purposes."  Tlie  other 
entitled  ''An  Act  To  authorize  aids  to  navi-      sections  of  this  act  are  special  and  local. 
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Act  of  March  8,  191«.  LIGHTS  AND  BUOYS.  ^«t  o^  March  3,  1915. 

Seo.  5.  ^Lights  and  other  aids  to  navigation  established  in  Florida.'] 
That  hereafter  post-lantern  lights  and  other  aids  to  navigation  may  be 
established  and  maintained,  in  the  discretion  of  the  Commissioner  of  Light- 
houses, out  of  the  annual  appropriations  for  the  Lighthouse  Service,  on  Lakes 
Okechobee  and  Hicpochee  and  connecting  waterways  across  the  State  of 
Florida  and  on  the  Apalachicola  Biver  and  Chipola  cutoff.  IS8  Stat.  L. 
927.] 

See  note  under  sec.  4,  aujkra. 

Sec.  6.  [Expenses  of  cooperation  between  Lighthouse  Service  and  Forest 
Service  —  how  met.']  That  hereafter  the  annual  appropriations  for  the 
Lighthouse  Service  shall  be  available  for  defraying  the  expenses  of  coopera- 
tion between  the  Lighthouse  Service  and  the  Forest  Service  in  the  manage- 
ment of  forest  land  on  lighthouse  reservations.    IS8  Stat.  L.  9£8.'] 

See  note  under  sec  4,  atipni. 

Sec.  7.  [Chief  clerks,  etc.,  in  offices  of  lighthouse  inspectors  —  power  to 
administer  oaths.]  That  hereafter  the  provisions  of  section  eight  of  the  Act 
of  Congress  approved  August  twenty-fourth,  nineteen  hundred  and  twelve 
(Thirty-seventh  Statutes,  page  four  hundred  and  eighty-seven),  relative  to 
die  administering  of  oaths  to  travel  accounts  or  other  expenses  against  the 
United  States  shall  be  extended  to  chief  clerks  in  the  offices  of  lighthouse 
inspectors  or  other  employees  in  the  Lighthouse  Service  designated  by  them, 
and  hereafter  chief  clerks  in  offices  of  lighthouse  inspectors  and  employees 
designated  by  them  are  authorized  to  administer  oaths  of  office  to  employees 
of  the  Lighthouse  Service.     [88  Stat.  L.  928.] 

See  note  under  sec.  4,  •upro. 

For  the  Act  of  Aug.  24,  1912,  see  1914  Supp.  Fed.  Stat.  Annot.  349. 

Sec.  8.  [Obstruction  to  navigation  —  penalties.]  That  hereafter  the 
penalties  provided  in  section  six  of  the  Act  of  May  fourteen,  nineteen 
hundred  and  eight  (Thirty-fifth  Statutes,  page  one  hundred  and  sixty-two), 
for  obstruction  to  or  interference  with  any  aid  to  navigation  maintained 
by  the  Lighthouse  Service  shall  apply  with  equal  force  and  effect  to  any 
private  aid  to  navigation  lawfully  maintained  under  the  authority  granted  the 
Secretary  of  Commerce  and  the  Commissioner  of  Lighthouses  by  section  six 
of  the  Act  of  June  twentieth,  nineteen  hundred  and  six  (Thirty-fourth  Stat- 
utes, page  three  hundred  and  twenty-four).     [S8  Stat  L.  928.] 

Sec  note  under  see.  4,  atipro. 

For  sec.  6  of  the  Act  of  May  14,  1908,  see  1909  Supp.  Fed.  Stat.  Annot.  337. 


LOCOMOTIVE  BOILERS. 

See  RAILROADS. 

F.  S.  A.  Supp.— 10.  145 


MAIL. 

See  POSTAL  SERVICE. 


MARINE  CORPS. 

See  NAVY. 


MARINE  INSURANCE. 

War  risk  insurance  act,  see  TREASURY  DEPARTMENT. 


MARSHALS. 

See  JUDICIAL  OFFICERS. 


MEAT  INSPECTION, 

See  ANIMALS. 


MERCHANT  VESSELS. 

See  OFFICERS  OF  MERCHANT  VESSELS;  SEAMEN;  SHIPPING 

AND  NAVIGATION;  STEAM  VESSELS. 
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MILITARY  ACADEMY. 

Act  of  March  4,  1915,  Ch.  146,  147. 
Sec,  1.  Admission  of  Cadets,  147. 

Use  of  Wharf  at  West  Point  by  Vessels — Collection  of  Wharfage 

Dues,  147. 
Purcltase  of  Technical  and  Scientific  Supplies,  147. 


[Sec.  1.]  \_Ad7nissi0n  of  Cadets.']  ♦  *  *  That  until  the  Apportion- 
ment under  the  Fourteenth  Census  of  the  United  States  becomes,  effective, 
whenever  any  cadet  shall  have  finished  three  years  of  his  coui:fie  at  the 
academy  his  successor  may  be  admitted.     [38  Stat.  L.  1128.'] 

i 

t 

\_U8e  of  wharf  at  West  Point  by  vessels  —  collection  of  wharfage  dues.] 
*  *  *  The  Secretary  of  War  is  authorized  to  have  collected  from  vessels 
using  the  wharf  and  ferry  slip  at  West  Point,  New  York,  such  wharfage  dues 
as  be  may  deem  just,  reasonable,  and  necessary,  the  same  to  be  paid  at  the 
time  of  landing  to  the  post  quartermaster  or  his  authorized  agent.  [55  Stat. 
L.  1137.^ 

\Prjurcha8e  of  technical  and  scientific  supplies.]  *  *  ♦  That  all 
technical  and  scientific  supplies  for  .the  departments  of  instruction  of  the 
Military  Academy  shall  be  purchased  by  contract  or  otherwise,  as  the  Secre- 
tary of  War  may  deem  best.     [38  Stat.  L.  1136.] 

These  paragraphs  are  from  the  Military  Academy  Appropriation  Act  of  March  4 
1915,  ch.  146. 


MILITARY  SCHOOLS. 

See  EDUCATION. 
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MILITIA. 

Act  of  February  16,  1914,  Ch.  21  (Naval  MUitia  Act),  148. 
Sec,  1,  Naval  Militia  Constituted,  148. 

2.  Organisation — Equipment — Vessels — Enlisted  Men,  149. 

3.  Authority  of  President  to  Call  Forth,  149. 

4.  Term  of  Service — Precedence  over  Volunteer  Naval  Force — Man^ 

ning  Vessels,  149. 

5.  Conditions  Precedent  to  Service — Failure  to  Obey  Presidenfs  Call 

— Courts-Martial — Rank  of  Officers,    150. 

6.  Regulations  Governing  Service,  150. 

7.  Pay  and  Allowances,  150. 

8.  Commencement  of  Pay,  151. 

P.  Returns  Made  by  Adjutant  General — Transmission  to  Congress, 
151. 

10.  Secretary  of  Navy  to  Issue  Arms,  etc. — Report  of  Expenditures, 

151. 

11.  Inspections — Payment  to  State,  etc.,  of  Allotment  for  Arms — Dis- 

bursing  Officers — Accounts — Bonds,  152. 

12.  Participation  in  Cruises,  etc.,  of  Regular  Navy — Pay  and  Allo7V- 

ances — Duties — Rank,  152. 

13.  Attendance  at  School — Allowances  and  Quarters,    153. 

14.  Appropriations — Purchases  of  Supplies  by  State,  etc.,  153. 

15.  Participation  in  Annual  Allotment  of  Funds  by  Congress — Condi- 

tions  Precedent,  154. 

16.  Detail  of  Officers  by  Secretary  of  Navy  for  Instruction,  154. 

17.  Detail  of  Officers  or  Enlisted  Men  of  J/ai/y — Appointment  of  Board 

of  Officers  of  Naval  Militia — Duties — Expenses,  154. 

18.  Ammunition  Furnished — Instruction  in  Firing,    155. 

19.  Pensions,  155. 

20.  Expenditures  by  Secretary  of  Navy,  How  Met,  155. 

21.  Examination   of  Applicants  for  Commissions — Commissions  in 

Navy,  155. 

22.  Repeal  by  Conflicting  Laws,  156. 


CR088-BEFEREKCE. 

See  WAR  DEPARTMENT  AND  MILITARY  ESTABLISHMENT. 


An  Act  To  promote  the  efficiency  of  the  Naval  Militia,  and  for  other  purposes. 

lAct  of  Feb.  le,  1914,  Ch.  21.2 

[Sbc.  1.]   [^Naval  militia  constitvied.']    That  of  the  Organized  Militia  as 

provided  for  by  law  such  part  of  the  same  as  may  be  duly  prescribed  in  each 

State,  Territory,  and  for  the  District  of  Columbia  shall  constitute  a  Naval 

Militia.    IS8  Stai.  L.  28S.'\ 
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Sec.  2.  [^Organizatum  —  equipment  —  vessels  —  enlisted  men,']  That 
on  and  after  three  years  from  the  date  of  the  passage  of  this  Act  the  organ< 
ization  of  the  Xaval  Militia  shall  be  units  of  convenient  size,  in  each  of  which 
the  number  and  ranks  of  officers  and  the  distribution  of  the  total  enlisted 
strength  among  the  several  ratings  of  petty  officers  and  other  enlisted  men 
shall  be  established  by  the  Secretary  of  the  Navy,  who  shall  also  establish 
the  number  of  officers  and  the  number  of  petty  officers  and  other  enlisted 
men  required  for  the  organization  of  such  units  into  larger  bodies  for  ad- 
ministrative and  other  purposes,  and  the  arms  and  equipment  of  the  Naval 
Militia  of  the  several  States,  Territories,  and  the  District  of  Columbia  shall 
be  the  same  as,  or  the  equivalent  of,  that  which  is  now  or  may  hereafter  be 
prescribed  for  the  landing  forces  of  the  vessels  of  the  United  States  Navy, 
and  such  other  and  additional  arms,  armament,  and  equipment,  including 
vessels  and  stores,  supplies,  and  equipment  of  all  kinds  for  the  repairing, 
maintenance,  and  operation  of  the  same,  as  the  Secretary  of  the  Navy  may 
from  time  to  time  prescribe  for  the  training  of  the  Naval  Militia  in  duties 
afloat. 

And  the  Secretary  of  the  Navy  is  hereby  authorized,  in  his  discretion,  to 
issue  from  time  to  time  to  the  governors  of  the  several  States  and  Territories 
and  to  the  commanding  general  District  of  Columbia  Militia,  or  to  the  other 
proper  State,  Territorial,  and  District  authorities,  respectively,  as  a  loan, 
vessels  and  such  stores,  supplies,  and  equipment  of  all  kinds  as  may  be  neces- 
sary for  the  maintenance  and  operation  of  said  vessels,  and  may  detail  to  said 
vessels  such  number  of  officers  and  enlisted  men  as  he  may  deem  desirable  for 
duty  as  ship  keepers :  Provided,  That  such  enlisted  men  shall  be  in  addition 
to  the  number  now  or  hereafter  allowed  by  law  for  the  regular  Naval  Estab-, 
lishment    [38  Stat.  L.  £83.'] 

Sec.  3.  [AtUhority  of  President  to  call  forth.]  That  in  the  event  of  war, 
actual  or  threatened,  with  any  foreign  nation  involving  danger  of  invasion, 
or  of  rebellion  against  the  authority  of  the  Government  of  the  United  States, 
or  whenever  the  President  is,  in  his  judgment,  unable  with  the  regular  forces 
at  his  command  to  eiecute  the  laws  of  the  United  States,  it  shall  be  lawful 
for  the  President  to  call  forth  such  number  of  the  Naval  Militia  of  a  State  or 
of  the  States,  or  Territories,  or  of  the  District  of  Columbia,  as  he  may  deem 
necessary  to  repel  such  invasion,  suppress  such  rebellion,  or  to  enable  him  to 
execute  such'  laws,  and  to  issue  his  orders  for  that  purpose,  through  the 
governor  of  the  respective  State  or  Territory,  or  through  the  commanding 
officer  of  the  Naval  Militia  of  the  District  of  Columbia,  from  which  State, 
Territory,  or  District  such  Naval  Militia  may  be  called,  to  such  officers  of  the^ 
Naval  Militia  as  he  may  think  proper.    [38  Stat.  L.  28 Jf.] 

Sec.  4.  [Term  of  service  —  precedence  over  volunteer  naval  force  — 
manning  vessels.]  That  whenever  the  President  calls  forth  all  or  any  part 
of  the  Naval  Militia  of  any  State,  Territory,  or  of  the  District  of  Columbia, 
to  be  employed  in  the  service  of  the  United  States,  he  may  specify  in  his  call 
the  period  for  which  such  service  is  required,  and  the  Naval  Militia  so  called 
shall  continue  to  serve  during  the  term  so  specified,  either  within  or  without 
the  territory  of  the  United  States,  unless  sooner  relieved  by  order  of  the 
President :  Provided,  That  if  no  period  be  stated  in  the  call  of  the  Presi- 
dent, the  period  shall  be  held  to  mean  the  existence  of  the  emergency,  of 
which  the  President  shall  be  the  sole  judge:  And  provided  further.  That  no 
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commissioned  officer  or  enlisted  man  of  the  Naval  Militia  shall  be  held  to 
service  beyond  the  term  of  his  existing  commission  or  enlistment :  Provided 
further.  That  when  the  military  needs  of  the  Federal  Government,  arising 
from  the  necessity  to  execute  the  laws  of  the  United  States,  suppress  insurrec- 
tion, or  repel  invasion,  can  not  be  met  by  the  regular  forces,  the  Naval  Militia 
qualified  as  herein  provided  and  any  existing  Naval  Reserve  now  or  hereafter 
organized  shall  be  called  into  the  service  of  the  United  States  in  advance  of 
any  volunteer  naval  force  which  it  may  then  be  determined  to  raise :  And 
provided  further.  That  nothing  herein  contained  shall  prevent  the  Secretary 
of  the  Navy,  when  vessels  are  purchased  or  otherwise  acquired  by  the  United 
States  for  a  war,  from  manning  such  vessels  by  all  or  part  of  the  officers  and 
men  then  serving  on  said  vessels.     [_S8  Stat.  L.  284.'] 

Sec.  5.  [Conditions  precedent  to  service  —  failure  to  obey  President's 
call  —  courts-martial  —  rank  of  officers.']  That  every  officer  and  enlisted 
man  of  the  Naval  Militia  who  shall  be  called  forth  in  the  manner  herein- 
before prescribed  shall  be  mustered  for  service  without  further  appointment 
or  enlistment,  and  without  further  professional  examination  previous  to  such 
muster,  except  for  those  States  and  Territories  and  the  District  of  Columbia, 
if  the  case  may  so  be,  which  have  not  adopted  a  standard  of  professional  and 
physical  examination  prescribed  by  the  Secretary  of  the  Navy  for  the  Naval 
Militia,  and  whose  officers  and  petty  officers  shall  not  have  been  examined  and 
found  qualified  in  accordance  therewith  by  boards  of  officers  which  shall  be 
appointed  by  said  Secretary :  Provided,  however.  That  any  officer  or  enlisted 
man  of  the  Naval  Militia  so  qualified  who  shall  refuse  or  neglect  to  present 
himself  for  such  muster  upon  being  called  forth  as  herein  prescribed,  shall 
be  subject  to  trial  by  court-martial  and  shall  be  punished  as  such  court- 
martial  may  direct :  Provided  further.  That  when  in  the  service  of  the  United 
States,  officers  of  the  Naval  Militia  may  serve  on  courts-martial  for  the  trial 
of  officers  and  men  of  the  Regular  or  Naval  Militia  Service,  but  in  the  cases 
of  courts-martial  convened  for  the  trial  of  officers  of  the  Regular  Service,  the 
majority  of  the  members  shall  be  officers  of  the  Regular  Service;  and  officers 
and  men  of  the  Naval  Militia  may  be  tried  by  courts-martial  the  members  of 
which  are  officers  of  the  Regular  or  Naval  Militia  Service,  or  both :  And  pro- 
vided further.  That  Naval  Militia  officers  mustered  as  such  into  the  service 
of  the  United  States  under  the  provisions  of  this  Act  shall  rank  with  but 
after  officers  of  the  Regular  Navy  in  the  same  grade  and  rank ;  except  that 
for  the  purpose  of  determining  who  shall  exercise  command  over  a  combined 
force,  composed  of  vessels  commanded  by  Naval  Militia  officers  and  of 
vessels  commanded  by  officers  of  the  Navy  acting  in  conjunction,  all  officers 
of  the  Naval  Militia  of  or  above  the  rank  of  lieutenant  commander  will  be 
r^arded  as  junior  to  lieutenant  commanders  of  the  Navy.     [55  Stat.  L. 

m.] 

Sec.  6.  [Regulations  governing  service.]  That  the  Naval  Militia,  when 
called  into  the  service  of  the  United  States,  shall  be  governed  by  the  Navy 
regulations  and  the  articles  for  the  government  of  the  Navy.  [38  Stat.  L. 
g85.] 

Sec.  7.  [Pay  and  alloivances.]    That  the  Naval  Militia,  when  called  into 

the  service  of  the  United  States,  shall,  during  their  time  of  service,  be  entitled 
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to  the  same  pay  and  allowances  as  are  or  may  be  provided  by  law  for  the 
Eegular  Navy.     [38  Stat.  L.  285.'] 

Sec.  8.  [Commencement  of  pay,]  That  when  the  Naval  Militia  is  called 
into  the  service  of  the  United  States,  or  any  portion  of  the  Naval  Militia  is 
called  forth  under  the  provisions  of  this  Act,  their  pay  shall  commence  from 
the  day  of  their  reporting  in  obedience  to  such  call  at  their  local  ship,  armory, 
or  quarters ;  but  this  provision  shall  not  be  construed  to  authorize  any  species 
of  expenditure  previous  to  arriving  at  such  places  which  is  not  provided  by 
existing  laws  to  be  paid  after  their  arrival  at  such  places.     [_S8  Stat.  L.  285.] 

Sec.  9.  [Returns  m/jde  hy  Adjviant  Oenerai  —  transmission  to  Con- 
gress.] That  the  adjutant  general  of  each  State,  Territory,  or  the  District 
of  Columbia,  or  such  other  person,  board,  or  bureau  as  may  be  provided  by 
the  laws  of  such  State,  Territory,  or  the  District  of  Columbia  to  perform  for 
the  Naval  Militia  the  duties  ordinarily  performed  by  such  adjutant  general, 
shall  make  returns  to  the  Secretary  of  the  Navy,  at  such  times  and  in  such 
form  as  the  Secretary  of  the  Navy  shall  from  time  to  time  prescribe,  of  tho 
strength  of  the  Naval  Militia,  and  also  make  such  reports  as  may  from  time 
to  time  be  required  by  the  Secretary  of  the  Navy.  That  the  Secretary  of 
the  Navy  shall,  with  his  annual  report  of  each  year,  transmit  to  Congress  an 
abstract  of  the  returns  and  reports  of  the  adjutants  general,  or  of  such  person, 
board,  or  bureau  of  the  States,  Territories,  and  the  District  of  Columbia,  with 
such  observations  thereon  as  he  may  deem  necessary  for  the  information  of 
Congress.    [38  Stat.  L.  286.] 

Sec.  10.  [Secretary  of  Navy  to  issue  arms,  etc.  —  report  of  expenditures.] 
That  the  Secretary  of  the  Navy  is  hereby  authorized  to  procure,  by  purchase 
or  manufacture,  and  issue  from  time  to  time  to  the  Naval  Militia  such  number 
of  United  States  service  or  other  arms,  accessories,  accouterments,  equipment, 
uniforms,  clothing,  equipage,  and  military  and  naval  stores  of  all  kinds,  under 
such  regulations  as  he  may  prescribe,  as  are  necessary  to  arm,  uniform,  and 
equip  all  of  the  Naval  Militia  in  the  several  States,  Territories,  and  the  Dis- 
trict of  Columbia  in  accordance  with  the  requirements  of  this  Act  without 
charging  the  cost  or  value  thereof  or  any  expense  connected  therewith  against 
the  allotment  of  such  State,  Territory,  or  District  made  from  the  annual  ap- 
propriation provided  for  the  arming  and  equipping  of  the  Naval  Militia  in 
the  annual  appropriation  for  the  Navy,  or  in  any  other  general  appropriation 
for  the  Naval  Militia  that  may  hereafter  be  made,  or  without  requiring  pay- 
ment therefor,  and  to  issue  from  time  to  time  ammunition  suitable  for  such 
arms  as  the  Naval  Militia  of  the  several  States,  Territories,  and  the  District 
of  Columbia  may  be  equipped  with,  and  to  exchange  said  arms,  accessories, 
accouterments,  equipment,  equipage,  stores,  and  ammunition  when  the  same 
shall  have  become  obsolete,  without  receiving  any  money  credit  therefor,  for 
other  arms,  accessories,  accouterments,  equipment,  equipage,  stores,  and 
ammunition  suitable  for  the  Naval  Militia:  Provided,  That  said  property 
shall  remain  the  property  of  the  United  States,  and  be  annually  accounted  for 
by  the  governor  or  other  proper  oflScer  of  the  States,  Territories,  and  the 
commanding  general  District  of  Columbia  Militia:  Provided  further.  That 
each  State,  Territory,  and  the  District  of  Columbia  shall,  when  and  as  re- 
quired by  the  Secretary  of  the  Navy,  turn  in  to  the  Navy  Department,  or 
otherwise  dispose  of,  in  accord^ce  with  the  direction  of  the  Secretary  of  the 
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Navy,  without  receiving  any  money  credit  therefor,  and  without  expense  for 
transportation  or  otherwise,  such  or  all  property  theretofore  issued  under  the 
provisions  of  this  Act.  To  provide  means  to  carry  into  effect  the  provisions 
of  this  section,  the  necessary  money  to  cover  the  cost  of  procuring,  exchang- 
ing, or  issuing  of  arms,  accessories,  accouterments,  equipment,  uniforms, 
clothing,  equipage,  anunimition,  and  military  and  naval  stores  to  be  ex- 
changed or  issued  hereunder  is  hereby  appropriated  out  of  any  money  in  the 
Treasury  not  otherwise  appropriated :  Provided,  That  the  sum  expended  in 
the  execution  of  the  purchases  and  issues  provided  for  in  this  section  shall  not 
exceed  the  sum  of  $200,000  in  any  fiscal  year :  And  provided  further.  That 
the  Secretary  of  the  Navy  shall  annually  submit  to  Congress  a  report  of 
expenditures  made  by  him  in  the  execution  of  the  requirements  of  this  sec- 
tion.    138  Stat.  L.  £85.1 

Sec.  11.  llnspections  —  payment  to  State,  etc.,  of  allotment  for  arms  — 
disbwrsing  officers  —  accounts  —  bonds."]  That  when  it  shall  appear  by  the 
report  of  inspections,  which  it  shall  be  the  duty  of  the  Secretary  of  the  Navy 
to  cause  to  be  made  at  least  once  in  each  year  by  officers  detailed  by  him  for 
that  purpose,  that  the  Naval  Militia  of  a  State,  or  Territory,  or  of  the  Dis- 
trict of  Columbia  is  sufficiently  armed,  uniformed,  and  equipped  for  active 
duty,  the  Secretary  of  the  Navy  is  authorized,  in  his  discretion,  on  the 
requisition  of  the  governor  of  such  State  or  Territory  or  of  the  commanding 
general  District  of  Columbia  Militia,  to  pay  to  such  officer  as  may  be  propei^ 
ly  designated  and  appointed  by  said  governor  or  commanding  general  so  much 
of  its  allotment  from  the  annual  appropriation  for  arming  and  equipping  the 
Naval  Militia  in  the  annual  appropriation  for  the  Navy  as  shall  be  necessary 
for  the  payment,  subsistence,  and  transportation  of  such  portion  of  said  Naval 
Militia  as  shall  engage  in  actual  service  or  instruction  afloat  or  on  shore ;  and 
the  officers  and  men  of  such  Naval  Militia  while  so  engaged  may  be  paid 
therefrom  the  same  pay,  subsistence,  and  transportation  or  travel  allowance 
as  officers  and  men  of  corresponding  grades  of  the  Kegular  Navy  are  or  may 
hereafter  be  entitled  to  by  law,  and  the  officer  so  designated  and  appointed 
shall  be  regarded  as  a  disbursing  officer  of  the  United  States  and  shall  render 
his  accounts  through  the  Navy  Department  to  the  proper  accounting  officer 
of  the  Treasury  for  settlement,  and  he  shall  be  required  to  give  good  and  suffi- 
cient bonds  to  the  United  States,  in  such  sums  as  the  Secretary  of  the  Navy 
may  direct,  faithfully  to  account  for  the  safekeeping  and  payment  of  the 
public  moneys  so  intrusted  to  him  for  disbursement.     [38  Stat.  L.  £86.] 

Sec.  12.  \_Participation  in  cruises,  etc.,  of  Regular  Navy  —  pay  and 
allowances  —  duties  —  rank.]  That  the  Secretary  of  the  Navy  is  authorized, 
in  his  discretion,  to  provide  for  participation  by  any  part  of  the  Naval  Militia 
of  any  State  or  Territory  or  the  District  of  Columbia  on  the  request  of  the 
governor  of  said  State  or  Territory  or  the  commanding  general  of  the  militia 
of  said  District,  in  any  cruise,  maneuvers,  field  instruction,  or  encampment 
of  any  part  of  the  Kegular  Navy,  afloat  or  on  shore.  In  such  case  the  Naval 
Militia  so  participating  shall,  if  so  requested  by  the  governor  or  commanding 
general  and  allowed  by  the  Secretary  of  the  Navy,  receive  the  same  pay,  sub- 
sistence, and  transportation  as  is  provided  by  law  for  the  officers  and  men 
of  the  Regular  Navy,  and  no  part  of  the  sums  appropriated  for  the  support 
of  the  Regular  Navy  shall  be  used  to  pay  any  part  of  the  expenses  of  the 
Naval  Militia  of  any  State,  Territory,  or  the  District  of  Columbia  while  en- 
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gaged  in  such  cruise,  maneuvers,  field  instruction,  or  joint  encampment  of 
the  Kegular  Navy  and  Naval  Militia,  but  no  payments  to  the  Naval  Militia 
imder  the  provisions  of  this  section  and  no  allowances  for  mileage  shall  be 
made  from  appropriations  made  for  the  Navy,  but  shall  be  made  solely  from 
the  sums  appropriated  for  such  cruise,  maneuvers,  field  instruction,  or  for  the 
Xaval  Militia :  Provided,  That  officers  of  the  Eegular  Navy  in  command  of 
vessels  upon  which  Naval  Militia  may  be  embarked,  or  in  command  of 
camps,  navy  yards,  or  other  places  in  which  Naval  Militia  may  be  encamped 
or  be,  shall  remain  in  command  of  said  vessels,  camps,  navy  yards,  or  other 
places,  as  aforesaid,  irrespective  of  the  rank  of  the  commanding  or  other 
officers  of  the  Naval  Militia  on  board  said  vessels  or  within  said  places :  Pro- 
vided further.  That  said  commanding  officers  of  the  Regular  Navy  may,  in 
the  exercise  of  their  discretion,  place  upon  any  duty  to  which  his  rank  or 
rating  would  entitle  him  if  he  were  of  the  same  rank  or  rating  in  the  Regular 
Navy,  or  duty  of  a  lower  grade,  any  officer,  petty  officer,  or  enlisted  man  of 
the  Naval  Militia  so  under  his  command  as  aforesaid,  and  may  temporarily 
or  permanently  relieve  from  duty  so  imposed  such  officer,  petty  officer,  or 
enlisted  man;  and  in  making  details  to  command  and  duty,  and  relieving 
from  command  and  duty  as  aforesaid,  said  commanding  officer  shall  be  held 
to  the  exercise  of  a  reasonable  discretion  only,  and  for  the  purposes  of  this 
section  it  is  to  be  presumed  that  a  member  of  the  Naval  Militia  is  competent 
to  be  detailed  for  any  duty  to  which  lis  rank  would  entitle  him  until  tho 
contrary  be  apparent  to  such  commanding  officer:  And  provided  further. 
That  any  officer  or  petty  officer  or  enlisted  man  of  the  Naval  Militia  placed 
on  duty  as  aforesaid  or  detailed  to  duty  on  a  vessel  assigned  to  the  Naval 
Militia  shall  have,  during  the  time  that  he  is  on  duty,  aU  authority  over  all 
persons  inferior  to  himself  in  rank  or  equivalent  rank  necessary  for  the 
purpose  of  carrying  out  the  duty  upon  which  he  has  been  so  detailed,  [5^ 
Stai.  L.  S86.'] 

Sec.  13,  [Attendance  at  school  —  allowance  and  qvxirters.']  That  when- 
ever any  officer  or  enlisted  man  of  the  Naval  Militia  shall,  upon  the  recom- 
mendation of  the  governor  of  any  State,  Territory,  or  the  commanding  officer 
of  the  District  of  Columbia  Naval  Militia,  and  when  authorized  by  the 
Secretary  of  the  Navy,  attend  and  pursue  a  regular  course  of  study  at  any 
military  or  naval  school  or  college  of  the  United  States  or  on  board  ship,  such 
officer  or  enlisted  man  shall  receive  from  the  annual  appropriation  for  the 
support  of  the  Navy  the  same  travel  allowances  and  quarters  or  commutation 
of  quarters  to  which  an  officer  or  enlisted  man  of  the  Regular  Navy  would 
be  entitled  for  attending  such  school  or  college  or  doing  duty  on  such  ship 
under  orders  from  proper  authority.  Such  officers  shall  also  receive  com- 
mutation of  subsistence  at  the  rate  of  $1  per  day  and  each  enlisted  man 
such  subsistence  as  is  furnished  to  an  enlisted  man  of  the  Regular  Navy  while 
in  actual  attendance  upon  a  course  of  instruction.     ]^S8  Stat.  L.  £87.1 

Sec.  14.  [^Appropriations  —  purchases  of  supplies  hy  State,  etcJ]  That 
the  annual  appropriation  made  by  Congress  for  arming  and  equipping  the 
Naval  Militia  in  the  annual  appropriation  for  the  Navy  shall  be  available 
for  the  purpose  of  providing  for  issue  to  the  Naval  Militia  any  stores  and 
supplies  or  publications  which  are  supplied  to  the  Navy  by  any  department. 
Any  State,  Territory,  or  the  District  of  Columbia  may,  with  the  approval 
of  the  Secretary  of  the  Navy,  purchase  for  cash  from  the  Navy  Department, 
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for  the  use  of  its  Naval  Militia,  stores,  supplies,  material  of  war,  or  military 
publications,  such  as  are  furnished  to  the  Navy  in  addition  to  those  issued 
under  the  provisions  of  this  Act,  at  the  price  at  which  they  are  listed  for 
issue  to  the  Navy,  with  the  cost  of  transportation  added,  and  funds  received 
from  such  sales  shall  be  credited  to  the  appropriation  to  which  they  belong 
and  shall  not  be  covered  into  the  Treasury,  but  shall  be  available  until  ex- 
pended to  replace  therewith  the  supplies  sold  to  the  States  and  Territories 
and  to  the  District  of  Columbia  in  the  manner  herein  provided.  \_S8  Stat,  L. 
287. Ji 

Sec.  15.  [^Participation  in  annual  allotment  of  fwnds  by  Congress  —  covr 
ditions  precedent. 1  That  each  State  or  Territory  or  the  District  of  Colum- 
bia furnished  with  material  of  war  under  the  provisions  of  this  or  former 
Acts  of  Congress  shall,  during  the  year  next  preceding  each  annual  allotment 
of  funds,  in  order  to  participate  in  such  annual  allotment  of  funds,  have 
required  every  ship's  company,  engineer's,  navigator's,  and  other  divisions, 
or  units,  of  its  Naval  Militia  not  excused  by  the  governor  of  said  State  or 
Territory,  or  the  commanding  general  District  of  Columbia  Militia,  for 
reasons  satisfactory  to  the  Secretary  of  the  Navy,  to  participate  during  at 
least  five  consecutive  days  in  such  form  of  military  or  naval  exercise  as  may 
have  been  prescribed  by  the  Secretary  of  the  Navy,  and  in  default  of  such 
prescribing  by  the  Secretary  of  the  Navy,  then  in  some  form  of  Naval 
Militia  exercise  during  at  least  five  consecutive  days  to  be  prescribed  by  the 
governor  of  the  said  State  or  Territory,  or  the  commanding  officer  of  the 
District  of  Columbia  Naval  Militia,  and  shall  also  have  reqiiirei  said 
divisions  to  assemble  for  drill  and  instruction  at  armories  or  other  places  of 
rendezvous  or  for  target  practice  not  less  than  twenty-four  times,  and  shall 
have  required  during  such  year  an  inspection  of  each  of  said  divisions  or 
units,  to  be  made  by  an  officer  of  said  Naval  Militia,  or  by  an  officer  of  the 
State  service,  or  by  an  officer  of  the  Regular  Navy.     [38  Stat.  L.  288.] 

Sec.  16.  [Detail  of  officers  by  Secretary  of  Navy  for  instruction.']  That 
the  Secretary  of  the  Navy  is  hereby  authorized  and  empowered,  upon  the  re- 
quest of  the  governor  of  any  State  or  Territory,  or  of  the  commanding  general 
District  of  Columbia  Militia,  having  an  organized  Naval  Militia,  to  detail  an 
officer  or  officers  to  inspect,  instruct,  and  examine  such  Naval  Militia  at  such 
times  and  places  as  may  be  appointed  by  any  of  said  governors  or  command- 
ing general,  and  may,  upon  his  own  motion,  also  detail  officers  for  the  pur- 
pose of  formulating  standard  r^ulations  for  the  organization,  discipline, 
training,  armament,  and  equipment  of  said  Naval  Militia,  and  for  the  pro- 
fessional examination  of  the  officers,  petty  officers,  and  men  composing  the 
same,  with  a  view  to  producing  uniformity  among  the  Naval  Militia  of  the 
various  States  and  assimilating  them  to  the  standard  of  the  United  States 
Navy.    [38  Stat.  L.  288.] 

Sec.  17.  [Detail  of  officers  or  enlisted  men  of  Navy  —  appointmefU  of 
board  of  officers  of  Naval  Militia  —  duties  —  expenses."]  That  upon  the 
application  of  the  governor  of  any  State  or  Territory,  or  of  the  commanding 
general  District  of  Columbia  Militia,  furnished  with  material  of  war  under 
the  provisions  of  this  Act  or  former  laws  of  Congress^  the  Secretary  of  the 
Navy  may,  in  his  discretion,  detail  one  or  more  officers  or  enlisted  men  of  the 
Navy  to  report  to  the  governor  of  such  State  or  Territory,  or  to  the  command- 
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ing  general  of  the  District  of  Columbia  Militia,  for  duty  in  conection  with 
the  Xaval  Militia.  All  such  assignments  may  be  revoked  at  the  request  of 
the  governor  of  such  State  or  Territory,  the  commanding  general  of  the  Dis- 
trict of  Columbia  Militia^  or  at  the  pleasure  of  the  Secretary  of  the  Navy. 
The  Secretary  of  the  Xavy  is  hereby  authorized  to  appoint  a  board  of  five 
officers  of  the  Xaval  Militia,  which  shall  from  time  to  time,  as  the  Secre- 
tary of  the  Xavy  may  direct,  proceed  to  Washington,  District  of  Columbia, 
for  consultation  with  the  Xavy  Department  respecting  the  condition,  status, 
and  needs  of  the  whole  body  of  the  Xaval  Militia.  Such  oflScers  shall  be 
appointed  for  a  term  of  four  years,  unless  sooner  relieved  by  the  Secretary 
of  the  Xavy.  The  actual  and  necessary  traveling  expenses  of  the  members  of 
such  board,  together  with  a  per  diem  to  be  established  by  the  Secretary  of 
the  Xavy,  shall  be  paid  to  the  members  of  the  board.  The  expenses  herein 
authorized,  together  with  the  necessary  clerical  and  oflSce  expenses  of  the  di- 
vision of  Xaval  Militia  affairs  in  the  office  of  the  Secretary  of  the  Xavy,  shall 
constitute  a  charge  against  the  whole  sum  annually  appropriated  under  the, 
appropriation  for  the  arming  and  equipping  of  the  Xaval  Militia  in  the 
annual  appropriation  for  the  Xavy,  and  shall  be  paid  therefrom,  and  not 
from  the  allotment  duly  apportioned  to  any  particular  State,  Territory,  or 
the  District  of  Columbia ;  and  a  statement  of  such  expenses  shall  be  submitted 
to  Congress  by  the  Secretary  of  the  Xavy  in  connection  with  his  annual  report. 
[38  Stat.  L.  288.'] 

Sec.  18.  [Ammunition  furnished  —  instruction  in  firing."]  That  the 
Xaval  Militia  embarked  upon  any  vessel  of  the  Xavy,  or  other  vessel,  or  en- 
camped at  any  military  post  or  camp  of  the  United  States,  may  be  furnished 
such  amouiits  of  ammunition  for  instruction  in  firing  and  target  practice  as 
may  be  prescribed  by  the  Secretary  of  the  Xavy,  and  such  instruction  in 
firing  shall  be  carried  on  under  the  direction  of  an  officer  selected  for  that 
purpose  by  the  Secretary  of  the  Xavy.     [38  Stat.  L.  289.] 

Sec.  19.  [Pensioiis.]  That  when  any  officer,  petty  officer,  or  enlisted  man 
of  the  Xaval  Militia  is  disabled  bv  reason  of  wounds  or  disabilities  received 
or  incurred  in  the  naval  service  of  the  United  States  in  time  of  war  he  shall 
be  entitled  to  all  the  benefits  of  the  pension  laws  existing  at  the  time  of  his 
service,  and  in  case  such  officer,  petty  officer,  or  enlisted  man  dies  in  the  naval 
service  of  the  United  States  in  time  of  war,  or  in  returning  to  his  place  of 
residence  after  being  mustered  out  of  such  naval  service,  or  at  any  time  in 
consequence  of  wounds  or  disabilities  received  in  such  naval  service  in  time  of 
war,  his  widow  and  children,  if  any,  shall  be  entitled  to  all  the  benefits  of  such 
pension  laws.    [38  Stat.  L.  289.] 

Sec.  20.  [^Expenditures  by  Secretary  of  Navy,  how  met.]  That  all  ex- 
penditures authorized  to  be  paid  by  the  Secretary  of  the  Xavy  under  the  pro- 
visions of  this  Act  shall  be  paid  out  of  the  $200,000  appropriated  in  section 
ten  of  this  Act,  except  such  additional  expenditures  as  may  be  authorized 
by  the  annual  naval  appropriation  Act.     [38  Stat.  L.  289.] 

Sec.  21.  [Examination  of  applicants  for  commissions  —  commissions  in 
Navy.]  That,  for  the  purpose  of  securing  a  list  of  persons  especially  quali- 
fied to  hold  commissions  in  the  Xavy  or  in  any  reserve  or  volunteer  naval 
force  which  may  hereafter  be  called  for  and  organized  under  the  authority 
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of  Congress^  other  than  a  force  composed  of  Organized  Naval  Militia,  the 
Secretary  of  the  Navy  is  authorized  from  time  to  time  to  convene  examining 
boards  at  suitable  and  convenient  places  in  different  parts  of  the  United 
States,  who  shall  examine  as  to  their  qualifications  for  naval  duties  all  appli- 
cants virho  shall  have  served  in  the  R^ular  Navy  of  the  United  States  or  in 
the  Organized  Naval  Militia  of  any  State  or  Territory  or  the  District  of 
Columbia.  Such  examination  shall  be  under  rules  and  regulations  prescribed 
by  the  Secretary  of  the  Navy.  The  record  of  previous  service  of  the  applicant 
shall  be  considered  as  part  of  the  examination.  Those  applicants  virho  pass 
such  examinations  shall  be  certified  as  to  their  fitness  for  naval  duties  and 
rank,  and  shall,  subject  to  a  physical  examination  at  any  time,  constitute  an 
eligible  class  for  commissions,  pursuant  to  such  certification,  in  any  volunteer 
naval  force  hereafter  called  for  and  organized  under  the  authority  of  Congress 
other  than  a  force  composed  of  Organized  Naval  Militia;  and  the  President 
is  hereby  further  authorized,  upon  the  outbreak  of  war,  or  when,  in  his 
opinion,  war  is  imminent,  to  commission  in  the  regular  Navy  for  the  exigency 
of  such  war  such  of  the  persons  whose  names  have  been  certified  as  above 
provided  as  he  may  select:  Provided,  That  no  one  shall  be  commissioned  to  a 
higher  rank  than  the  rank  for  which  he  may  have  been  recommended  by  said 
examining  board :  And  provided  fvrther.  That  the  President  may  also  com- 
mission or  warrant  as  of  the  highest  rank  formerly  held  by  him,  or  the  pres- 
ent equivalent  of  such  former  rank  in  case  the  nomenclature  or  some  of  the 
specific  duties  of  the  same  may  have  been  changed,  any  person  who  having 
been  formerly  a  commissioned  or  warrant  officer  of  the  United  States  Navy 
shall  have  been  honorably  discharged  from  the  service :  And  provided  further. 
That  persons  may  be  commissioned  in  the  Navy  for  engineer  duties  only,  and 
for  all  line  duties  other  than  engineer  duties,  and  when  so  commissioned  shall 
have  the  full  rank,  pay,  precedence,  and  so  forth,  of  the  line  grade  for  which 
they  are  commissioned.     [S8  8tai.  L.  289. '\ 

Sbo.  22.  [Repeal  of  conflicting  laws."]  That  all  laws  and  sections  of  laws 
conflicting  with  the  provisions  of  this  Act  are  hereby  repealed.  [55  Stat.  L. 
£90.'] 


MINERAL  LANDS,  MINES  AND  MINING. 

Act  of  August  25,  1914,  Ch.  287,  157. 

Locators  of  Mineral  Oil  and  Gas  Lands — Agreements  with  Govern- 
ment, 157. 

Act  of  January  11,  1915,  Ch.  9,  157. 

Lands  Containing  Phosphate  Rock — Validation  of  Locations,  J57. 
Act  of  January  11,  1915,  Ch.  8,  158. 

South  Dakota  Mineral  Lands — Exploration  and  Purchase — Price — 
Disposition  of  Proceeds,  158. 

Act  of  March  3,  1915,  Ch.  95,  158. 

Seel.  Mining  Experiment  Stations — Mine  Safety  Stations — Establish- 
ment, 158. 
2,  Acceptance  of  Lands,  etc.,  from  States  Authorized,  158. 

Act  of  March  3,  1915,  Ch.  75,  159. 

Sec.  1.  Bureau  of  Mines — Details  of  Employees — Report,  159. 
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CBOSS-BSFEBENOES. 

Coal  lands  in  Alaska,  sec  ALASKA.    See  also  PUBLIC  LANDS. 


Aa  Act  To  amend  an  Act  entitled  "An  Act  to  protect  the  locatbn  in  good  faith  of  oil  and 
gas  lands  who  shall  have  effected  an  actual  discoyery  of  oil  or  gas  on  the  public  lands 
of  the  United  States,  or  their  snccessors  in  interest,"  approved  March  second,  nineteen 
hundred  and  deven. 

I  Act  of  Aug.  25,  1914,  Ch.  287.1 

[^Locators  of  mineral  oU  and  gas  lands  —  agreements  with  govemmeni.l 
That  an  Act  entitled  ''An  Act  to  protect  the  locators  in  good  faith  of  oil  and 
gas  lands  who  shall  have  effected  an  actual  discovery  of  oil  or  gas  on  the 
public  lands  of  the  United  States,  or  their  successors  in  interest,''  approved 
March  second,  nineteen  hundred  and  eleven,  be  amended  by  adding  thereto 
the  following  section : 

''Sec.  2.  That  where  applications  for  patents  have  been  or  may  hereafter 
be  offered  for  any  oil  or  gas  land  included  in  an  order  of  withdrawal  upon 
which  oil  or  gas  has  heretofore  been  discovered,  or  is  being  produced,  or  upon 
which  drilling  operations  were  in  actual  progress  on  October  third,  nineteen 
hundred  and  ten,  and  oil  or  gas  is  thereafter  discovered  thereon,  and  where 
there  has  been  no  final  determination  by  the  Secretary  of  the  Interior  upon 
such  applications  for  patent^  said  Secretary,  in  his  discretion,  may  enter  into 
agreements,  under  such  conditions  as  he  may  prescribe  with  such  applicants 
for  patents  in  possession  of  such  land  or  any  portions  thereof,  relative  to  the 
disposition  of  the  oil  or  gas  produced  therefrom  or  the  proceeds  thereof,  pend- 
ing final  determination  of  the  title  thereto  by  the  Secretary  of  the  Interior,  or 
such  other  disposition  of  the  same  as  may  be  authorized  by  law.  Any  money 
which  may  accrue  to  the  United  States  under  the  provisions  of  this  Act  from 
lands  within  the  !N'aval  Petroleum  Keserves  shall  be  set  aside  for  the  needs 
of  the  Navy  and  deposited  in  the  Treasury  to  the  credit  of  a  fund  to  be 
known  as  the  Navy  Petroleum  Fund,  which  fund  shall  be  applied  to  the  needs 
of  the  Navy  as  Congress  may  from  time  to  time  direct,  by  appropriation  or 
otherwise.''    [38  Stat.  L.  708.'\ 

For  sec.  2  of  the  Act  of  March  2,  1911,  here  amended,  see  1912  Supp.  Fed.  Stat. 
Annot.  271. 


Aa  Act  Validating  locations  of  deposits  of  phosphate  rock  heretofore  made  in  good  faith 

under  the  placer-mining  laws  of  tibe  United  States. 

lAd  of  Jan.  11,  1916,  Ch.  9.1 

\La7ids  containing  phosphate  rock  —  vaiidaiion  of  locations.^  That  where 
public  lands  containing  deposits  of  phosphate  rock  have  heretofore  been  lo- 
cated in  good  faith  under  the  placer-mining  laws  of  the  United  States  and 
upon  which  assessment  work  has  been  annually  performed,  such  locations  shall 
be  valid  and  may  be  perfected  under  the  provisions  of  said  placer-mining 
laws,  and  patents  whether  heretofore  or  hereafter  issued  thereon  shall  give 
title  to  and  possession  of  such  deposits :  Provided,  That  this  Act  shall  not 
apply  to  any  locations  made  subsequent  to  the  withdrawal  of  such  lands  from 
location,  nor  shall  it  apply  to  lands  included  in  an  adverse  or  conflicting  lode 
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location  unless  such  adverse  or  conflicting  location  is  abandoned.     138  Stat. 
L.  792.^ 


An  Act  Providing  for  the  purchase  and  disposal  of  certain  lands  containing  the  minerals 
kaolin,  kaolinite,  fuller's  earth,  china  clay,  and  hall  clay,  in  Tripp  County,  formerly 
a  part  of  the  Rosebud  Indian  Reservation  in  South  Dakota. 

{Act  of  Jan,  11,  1916,  Ch.  8,'\ 

[SoiUh  Dakota  mineral  lands  —  exploration  and  pvrchase  —  price  —  dis- 
position of  proceeds.']  That  all  lands  containing  the  minerals  kaolin,  kao- 
Unite,  fuller's  earth,  china  clay,  and  ball  clay,  in  Tripp  County  in  what  was 
formerly  within  the  Rosebud  Indian  Eeservation  in  South  Dakota,  as  have 
heretofore  been  opened  to  settlement  and  entry  under  Acts  of  Congress  which 
did  not  authorize  the  disposal  of  such  mineral  lands,  shall  be  open  to  explora- 
tion and  purchase  and  be  disposed  of  under  the  general  provisions  of  the  min- 
ing laws  of  the  United  States,  and  the  proceeds  arising  therefrom  shall  be 
deposited  in  the  Treasury  for  the  same  purpose  for  which  the  proceeds  arising 
from  the  disposal  of  other  lands  within  the  reservation  in  which  such  mineral- 
bearing  lands  are  located  were  deposited :  Provided,  That  the  same  person, 
association,  or  corporation  shall  not  locate  or  enter  more  than  one  claim,  not 
exceeding  one  hundred  and  sixty  acres  in  area,  hereunder :  Provided  further. 
That  none  of  the  lands  or  mineral  deposits,  the  disposal  of  which  is  herein 
provided  for,  shall  be  disposed  of  at  less  price  than  that  fixed  by  the  applicable 
mining  or  coal-land  laws,  and  in  no  instance  at  less  than  their  appraised 
value  to  be  determined  by  the  Secretary  of  the  Interior.    [5S  Stat.  L.  792.] 


Aa  Act  To  provide  for  the  estahlishment  and  maintenance  of  mininc  experiment  and  mine 
safety  stations  for  making  investigations  and  disseminating  information  among  em- 
ployees in  mining,  quanying,  metallurgical,  and  other  mineral  industries,  and  for 
other  purposes. 

I  Act  of  March  3,  1915,  Ch.  95.1 

[Sec.  1.]  [Mining  experiment  stations  —  mine  safety  stations  —  estab- 
lishment.'] That  the  Secretary  of  the  Interior  is  hereby  authorized  and  di- 
rected to  establish  and  maintain  in  the  several  important  mining  regions  of 
the  United  States  and  the  Territory  of  Alaska,  as  Congress  may  appropriate 
for  the  necessary  employees  and  other  expenses,  under  the  Bureau  of  Mines 
and  in  accordance  with  the  provisions  of  the  Act  establishing  said  bureau,  ten 
mining  experiment  stations  and  seven  mine  safety  stations,  movable  or  station- 
ary, in  addition  to  those  already  established,  the  province  and  duty  of  which 
shall  be  to  make  investigations  and  disseminate  information  with  a  view  to 
improving  conditions  in  the  mining,  quarrying,  metallurgical,  and  other  min- 
eral industries,  safeguarding  life  among  employees,  preventing  unnecessary 
waste  of  resources,  and  otherwise  contributing  to  the  advancement  of  these 
industries :  Provided,  That  not  more  than  three  mining  experiment  stations 
and  mine  safety  stations  hereinabove  authorized  shall  be  established  in  any 
one  fiscal  year  under  the  appropriations  made  therefor.     [38  Stat.  L.  959.] 

Sec.  2.  [Acceptance  of  lands,  etc.,  from  Stoics  avihorized.]  That  the 
Secretary  of  the  Interior  is  hereby  authorized  to  accept  lands,  buildings,  or 
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other  contributions  from  the  several  States  offering  to  cooperate  in  carrying 
out  the  purposes  of  this  Act    188  8 tat.  L.  9J&.] 


[Sxc.  1.]  [Bureau  of  Mines  —  details  of  employees  —  report/]  *  *  * 
Persons  employed  during  the  fiscal  year  nineteen  hundred  and  sixteen  in 
field  work,  outside  of  the  District  of  Columbia,  under  the  Bureau  of  Mines, 
may  be  detailed  temporarily  for  service  in  Washington,  District  of  Columbia, 
for  purposes  of  preparing  results  of  their  field  work;  all  persons  so  detailed 
shall  be  paid  in  addition  to  their  regular  compensation  only  their  actual 
traveling  expenses  or  per  diem  in  lieu  of  subsistence  in  going  to  and  return- 
ing therefrom:  Provided,  That  nothing  herein  shall  prevent  the  payment 
to  employees  of  the  Bureau  of  Mines  their  necessary  expenses  or  per  diem, 
in  lieu  of  subsistence  while  on  temporary  detail  in  Washington,  District  of 
Columbia,  for  purposes  only  of  consultation  or  investigations  on  behalf  of  the 
United  States.  All  details  made  hereunder,  and  the  purposes  of  each,  during 
the  preceding  fiscal  year,  shall  be  reported  in  the  annual  estimates  of  appro- 
priations to  Congress  at  the  beginning  of  each  regular  session  thereof.  IS8 
Stat.  L.  869.] 

TbiB  is  from  the  Sundry  Civil  Appropriation  Act  of  March  3,  1015,  ch.  75. 


MONETARY  COMMISSIONS. 

See  NATIONAL  BANKS. 


MONOPOLIES. 

See  TRADE  UNIONS  AND  COMBINATIONS  AND  TRUSTS. 
Trade  Commission  Act,  see  INTERSTATE  COMMERCE. 
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MOTHER'S  DAY. 


Resolution  of  May  8»  1914»  No.  13»  160. 
Sec.  1.  Display  of  Flag,  160. 
2.  Designation  of  Day,  160. 


Joint  Sesolutioa  DesigiiAting  the  second  Sunday  in  Hay  as  Mother's  Day,  and  for  other 

purposes. 

IBesolutian  of  May  8,  1914,  So.  Id.] 

Whereas  the  service  rendered  the  United  States  by  the  American  mother  is 
the  greatest  source  of  the  country's  strength  and  inspiration ;  and 

Whereas  we  honor  ourselves  and  the  mothers  of  America  when  we  do  any* 
thing  to  give  emphasis  to  the  home  as  the  fountain  head  of  the  State ;  and 

Whereas  the  American  mother  is  doing  so  much  for  the  home,  the  moral  up- 
lift and  religion^  hence  so  much  for  good  government  and  himianity: 
Therefore  be  it  Resolved,  etc. 

[Sec.  1.]  [Display  of  flag.]  That  the  President  of  the  United  States  is 
hereby  authorized  and  requested  to  issue  a  proclamation  calling  upon  the 
Government  officials  to  display  the  United  States  flag  on  all  Government 
buildings,  and  the  people  of  tihe  United  States  to  display  the  flag  at  their 
homes  or  other  suitable  places,  on  the  second  Sunday  in  May,  as  a  public 
expression  of  our  love  and  reverence  for  the  mothers  of  our  country.  [S8 
Stat.  L.  770.] 

Seo.  2.  [Designation  of  day.]  That  the  second  Sunday  in  May  shall  here* 
after  be  designated  and  known  as  Mother's  Day,  and  it  shall  be  the  duty  of 
the  President  to  request  its  observance  as  provided  for  in  this  resolution.  [S8 
Stat.  L.  771.2 


MOTOR  BOATS, 

See  STEAM  VESSELS. 
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NATIONAL  BANKS. 

Act  of  August  4,  1914,  Ch.  225,  161. 

National  Currency  Associations — National  Monetary  Commission 
— Revised  Statutes  Sections  Re-enacted — Tax  on  Circulation  of 
National  Bank  Notes — Additional  Circulation — Benefits  of  Act 
Extended,  161. 

Act  of  August  15,  1914,  Ch.  252,  162. 

Federal  Reserve  Banks — Reserves,  162, 

Act  of  March  3,  1915,  Ch.  93,  164. 

Federal  Reserve  Banks — Powers — Discounts  and  Acceptances, 
164. 


CR088.BEFEBEN0E. 

Interlocking  directors,  see  TRADE  UNIONS  AND  COMBINATIONS  AND 

TRUSTS. 


An  Act  To  amend  section  twenty-seven  of  an  Act  apt»roved  December  twenty-third,  nine* 
teen  hundred  and  thirteen,  and  known  as  the  Federal  Reserve  Act 

I  Act  of  Aug.  4,  1914,  Ch.  226.1 

[National  cvrrency  associations  —  National  Monetary  Commission  —  Re- 
vised Statutes  sections  re-enacted  —  tax  on  circviaiion  of  national  ha/nk  notes 
—  additionai  circulation  —  benefits  of  Act  extended."]  That  section  twenty- 
seven  of  the  Act  approved  December  twenty-third,  nineteen  hundred  and 
thirteen,  known  as  the  Federal  Eeserve  Act  is  hereby  amended  and  reenacted 
to  read  as  follows : 

"Sbc.  27.  The  provisions  of  the  Act  of  May  thirtieth,  nineteen  hundred 
and  eight,  authorizing  national  currency  associations,  the  issue  of  additional 
national-bank  circulation,  and  creating  a  National  Monetary  Commission, 
which  expires  by  limitation  under  the  terms  of  such  Act  on  the  thirtieth  day 
of  June,  nineteen  hundred  and  fourteen,  are  hereby  extended  to  June  thir- 
tieth, nineteen  hundred  and  fifteen,  and  sections  fifty-one  hundred  and  fifty- 
three,  fifty-one  hundred  and  seventy-two,  fifty-one  hundred  and  ninety-one, 
and  fifty-two  hundred  and  fourteen  of  the  Revised  Statutes  of  the  United 
States,  which  were  amended  by  the  Act  of  May  thirtieth,  nineteen  hundred 
and  eight,  are  hereby  reenacted  to  read  as  such  sections  read  prior  to  May 
thirtietii,  nineteen  hundred  and  eight,  subject  to  such  amendments  or  modifi- 
cations as  are  prescribed  in  this  Act:  Provided,  however.  That  section  nine 
of  the  Act  first  referred  to  in  this  section  is  hereby  amended  so  as  to  change 
the  tax  rates  fixed  in  said  Act  by  making  the  portion  applicable  thereto  read 
as  follows: 

^'Ifational  banking  associations  having  circulating  notes  secured  otherwise 
F.  S.  A.  Supp.— 11.  161 
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than  by  bonds  of  the  United  States,  shall  pay  for  the  first  three  months  a  tax 
at  the  rate  of  three  per  centum  per  annum  upon  the  average  amount  of  such 
of  their  notes  in  circulation  as  are  based  upon  the  deposit  of  such  securities, 
and  afterwards  an  additional  tax  rate  of  one-half  of  one  per  centum  per 
annum  for  each  month  until  a  tax  of  six  per  centum  per  annum  is  reached, 
and  thereafter  such  tax  of  six  per  centum  per  annum  upon  the  average  amount 
of  such  notes :  Provided  further.  That  whenever  in  his  judgment  he  may  deem 
it  desirable,  the  Secretary  of  the  Treasury  shall  have  power  to  suspend  the 
limitations  imposed  by  section  one  and  section  three  of  the  Act  referred  to 
in  this  section,  which  prescribe  that  such  additional  circulation  secured  other- 
wise than  by  bonds  of  the  United  States  shall  be  issued  only  to  National  banks 
having  circulating  notes  outstanding  secured  by  the  deposit  of  bonds  of  the 
United  States  to  an  amount  not  less  than  forty  per  centum  of  the  capital 
stock  of  such  banks,  and  to  suspend  also  the  conditions  and  limitations  of 
section  five  of  said  Act  except  that  no  bank  shall  be  permitted  to  issue  circu- 
lating notes  in  excess  of  one  hundred  and  twenty-five  per  centum  of  its  un- 
impaired capital  and  surplus.  He  shall  require  each  bank  and  currency 
association  to  maintain  on  deposit  in  the  Treasury  of  the  United  States  a 
sum  in  gold  sufficient  in  his  judgment  for  the  redemption  of  such  notes,  but 
in  no  event  less  than  five  per  centum.  He  may  permit  National  banks,  dur- 
ing the  period  for  which  such  provisions  are  suspended,  to  issue  additional 
circulation  under  the  terms  and  conditions  of  the  Act  referred  to  as  herein 
amended :  Provided  further.  That  the  Secretary  of  the  Treasury,  in  his  dis- 
cretion, is  further  authorized  to  extend  the  benefits  of  this  Act  to  all  qualified 
State  banks  and  trust  companies,  which  have  joined  the  Federal  reserve  sys- 
tem, or  which  may  contract  to  join  within  fifteen  days  after  the  passage  of 
this  Act''     [38  Stat.  L.  682.] 

Sec.  27  of  the  Federal  Reserve  Act  as  originally  enacted  is  given  in  1914  Supp.  Fed." 
Stat.  Annot.  284. 

For  the  Act  of  May  30,  1908  here  referred  to  see  1909  Supp.  Fed.  Stat.  Annot.  356. 
For  R.  S.  sees.  5153,  5172,  5191,  5214,  see  5  Fed.  Stat.  Annot.  pp.  109,  118,  124,  155. 


An  Act  Proposing  an  amendment  to  section  nineteen  of  the  Federal  reserve  Act  relating 

to  reserves,  and  for  other  purposes. 

lAct  of  Aug.  IS,  1914,  Ch.  252.1 

[Federal  Reserve  Banks  —  reserves.]  That  section  nineteen,  subsections 
(b)  and  (c)  of  the  Act  approved  December  twenty-third,  nineteen  hundred 
and  thirteen,  known  as  the  Federal  reserve  Act,  be  amended  and  reenacted  so 
as  to  read  as  follows : 

"(b)  A  bank  in  a  reserve  city,  as  now  or  hereafter  defined,  shall  hold  and 
maintain  reser\'es  equal  to  fifteen  per  centum  of  the  ag^^ate  amount  of  its 
demand  deposits  and  five  per  centum  of  its  time  deposits,  as  follows : 

"In  its  vaults  for  a  period  of  thirty-six  months  after  said  date,  six-fifteenths 
thereof,  and  permanently  thereafter  five-fifteenths. 

"In  the  Federal  reserve  bank  of  its  district  for  a  period  of  twelve  months 
after  the  date  aforesaid,  at  least  three-fifteenths,  and  for  each  succeeding  six 
months  an  additional  one-fifteenth,  until  six-fifteenths  have  been  so  deposited, 
which  shall  be  the  amount  permanently  required. 

"For  a  period  of  thirty-six  months  after  said  date  the  balance  of  the  re- 

162 


Act  of  Aug.  15,  1914.  NATIONAL  BANKS.  Act  of  Aug.  16,  1914. 

serves  may  be  held  in  its  own  vaults,  or  in  the  Federal  reserve  bank,  or  in 
national  banks  in  central  reserve  cities,  as  now  defined  by  law. 

"After  said  thirty-six  months'  period  all  of  said  reserves,  except  those 
hereinbefore  required  to  be  held  permanently  in  the  vaults  of  the  member 
bank  and  in  the  Federal  reserve  bank,  shall  be  held  in  its  vaults  or  in  the 
Federal  reserve  bank  or  in  both,  at  the  option  of  the  member  bank. 

"(c)  A  bank  in  a  central  reserve  city,  as  now  or  hereafter  defined,  shall 
hold  and  maintain  a  reserve  equal  to  eighteen  per  centum  of  the  aggregate 
amount  of  its  demand  deposits  and  five  per  centum  of  its  time  deposits,  as 
follows : 

"In  its  vaults,  six-eighteenths  thereof. 

"In  the  Federal  reserve  bank,  seven-eighteenths. 

"The  balance  of  said  reserves  shall  be  held  in  its  own  vaults  or  in  the 
Federal  reserve  bank,  at  its  option. 

"Any  Federal  reserve  bank  may  receive  from  the  member  banks  as  reserves 
not  exceeding  one-half  of  each  instalment,  eligible  paper  as  described  in  sec- 
tion thirteen  properly  indorsed  and  acceptable  to  the  said  reserve  bank. 

"If  a  State  bank  or  trust  company  is  required  or  permitted  by  the  law 
of  its  State  to  keep  its  reserves  either  in  its  own  vaults  or  with  another  State 
bank  or  trust  company  or  with  a  national  bank,  such  reseiTe  deposits  so  kept 
in  such  State  bank,  trust  company,  or  national  bank  shall  be  construed  within 
the  meaning  of  this  section  as  if  they  were  reserve  deposits  in  a  national  bank 
in  a  reserve  or  central  reserve  city  for  a  period  of  three  years  after  the 
Secretary  of  the  Treasury  shall  have  officially  announced  the  establishment 
of  a  Federal  reserve  bank  in  the  district  in  which  such  State  bank  or  trust 
company  is  situate.  Except  as  thus  provided,  no  member  bank  shall  keep 
on  deposit  with  any  nonmember  bank  a  sum  in  excess  of  ten  per  centum  of 
its  own  paid-up  capital  and  surplus.  No  member  bank  shall  act  as  the 
medium  or  agent  of  a  nonmember  bank  in  applying  for  or  receiving  discounts 
from  a  Federal  reserve  bank  under  the  provisions  of  this  Act  except  by  per- 
mission of  the  Federal  Reserve  Board. 

"The  reserve  carried  by  a  member  bank  with  a  Federal  reserve  bank  mav, 
under  the  regulations  and  subject  to  such  penalties  as  may  be  prescribed  by 
the  Federal  Reserve  Board,  be  checked  against  and  withdrawn  by  such  mem- 
ber bank  for  the  purpose  of  meeting  existing  liabilities:  Provided,  however. 
That  no  bank  shall  at  any  time  make  new  loans  or  shall  pay  any  dividends 
unless  and  until  the  total  reserve  required  by  law  is  fully  restored. 

"In  estimating  the  reserves  required  by  this  Act,  the  net  balance  of  amounts 
due  to  and  from  other  banks  shall  be  taken  as  the  basis  for  ascertaining  the 
bank  deposits  against  which  reserves  shall  be  determined.  Balances  in  re- 
serve banks  due  to  member  banks  shall,  to  the  extent  herein  provided,  be 
counted  as  reserves. 

"National  banks  located  in  Alaska  or  outside  the  continental  United  States 
may  remain  nonmember  banks,  and  shall  in  that  event  maintain  reserves  and 
comply  with  all  the  conditions  now  provided  by  law  regulating  them;  or 
said  banks,  except  in  the  Philippine  Islands,  may,  with  the  consent  of  the 
Reserve  Board,  become  member  banks  of  any  one  of  the  reserve  districts,  and 
shall,  in  that  event,  take  stock,  maintain  reserves,  and  be  subject  to  all  the 
other  provisions  of  this  Act."     [38  Stat,  L.  691.] 

For  sec.  19  of  the  Federal  Reserve  Act  as  originally  passed,  see  1914  Supp.  Fed.  Stat. 

Annot.  279. 
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An  Act  Proposing  an  amendment  to  the  Federal  reserve  Act  relatiye  to  acceptances,  and 

for  other  purposes. 

[Act  of  March  3,  1916,  Ch.  93.2 

[Federal  reserve  banks  —  powers  —  discounts  wnd  acceptances.']  That 
section  thirteen,  paragraphs  three,  four,  and  five,  of  the  Act  approved  De- 
cember twenty-third,  nineteen  hundred  and  thirteen,  known  as  die  Federal 
reserve  Act,  be  amended  and  reenacted  so  as  to  read  as  follows : 

^^Any  Federal  reserve  bank  may  discount  acceptances  which  are  based  on 
the  importation  or  exportation  of  goods  and  which  have  a  maturity  at  time  of 
discount  of  not  more  than  three  months  and  indorsed  by  at  least  one  member 
bank.  The  amount  of  acceptances  so  discounted  shall  at  no  time  exceed  one- 
half  the  paid  up  and  unimpaired  capital  stock  and  surplus  of  the  bank  for 
which  the  rediscounts  are  made,  except  by  authority  of  the  Federal  Reserve 
Board,  under  such  general  regulations  as  said  board  may  prescribe,  but  not 
to  exceed  the  capital  stock  and  surplus  of  such  bank. 

^'The  aggr^ate  of  such  notes  and  bills  bearing  the  signature  or  indorsement 
of  any  one  person,  company,  firm,  or  corporation  rediscounted  for  any  one 
bank  shall  at  no  time  exceed  ten  per  centum  of  the  unimpaired  capital  and 
surplus  of  said  bank ;  but  this  restriction  shall  not  apply  to  the  discount  of 
bills  of  exchange  drawn  in  good  faith  against  actually  existing  values. 

"Any  member  bank  may  accept  drafts  or  bills  of  exchange  drawn  upon  it 
and  growing  out  of  transactions  involving  the  importation  or  exportation  of 
goods  having  not  more  than  six  months'  sight  to  run ;  but  no  bank  shall  accept 
such  bills  to  an  amount  equal  at  any  time  in  the  aggregate  to  more  than  one^ 
half  of  its  paid-up  and  unimpaired  capital  stock  and  surplus,  except  by  au- 
thority of  the  Federal  Keserve  Board,  under  such  general  regulations  as  said 
board  may  prescribe,  but  not  to  exceed  the  capital  stock  and  surplus  of  such 
bank,  and  such  regulations  shall  apply  to  all  banks  alike  regardless  of  the 
amount  of  capital  stock  and  surplus.''    [_S8  Stat.  L.  958.1 

For  sec.  13  of  the  Federal  Reserve  Act  as  originally  enacted,  see  1914  Supp.  Fed.  Stat. 
Annot.  273. 


NATIONAL  CEMETERIES. 

See  CEMETERIES. 


NATIONAL  FORESTS. 

See  TIMBER  LANDS  AND  FOREST  RESERVES. 
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NATIONAL  PARKS 

See  PUBUC  PARKS. 


NATIONAL  SOLDIERS'  HOME. 

See  HOSPITALS  AND  ASYLUMS. 


NATURALIZATION. 

See  NAVY. 


NAVAL  MILITIA. 

See  MILITIA. 


NAVIGATION. 

See  COAST  GUARD;  COLLISIONS;  LIGHTS  AND  BUOYS;  SHIPPING 

AND  NAVIGATION. 
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NAVY. 

Act  of  June  30,  1914,  Ch.  130,  167. 
Sec,  1.  Officers*  Mileage,  167. 

Shore  Duty — Assignments,    167. 

Aliens  in  Navy  or  Marine  Corps — Naturalization,   167, 

Naval  Home,  169. 

Shells  and  Projectiles — Purchase,  169. 

Number  of  Enlisted  Men,   170. 

Naval  Chaplains,  170. 

Issue  of  Flags  Used  at  Funerals,  170. 

Bureau  of  Equipment  Abolished,  171. 

Naval  Academy — Appointment  of  Enlisted  Men,   171. 

Enlisted  Men  and  Marines  on  Shore  Duty — Rations,  171. 

Naval  Appropriations — Overhead  Charges,  171. 

Act  of  March  3,  1915,  Ch.  83,  171. 

Seel.  Chief  of  Naval  Operations — Creation  of  Office — Appointm&it — 
Duties,  171. 

Useless  Papers  Destroyed,  172. 

Officers  Performing  Engineering  Duty — Officers  of  Construction 
Corps — Eligibility  for  any  Shore  Duty,    172. 

Advisory   Committee  for  Aeronautics — Establishment — Member- 
ship— Duties — Rules — Reports,  172. 
Medal  of  Honor — President  to  Prepare — to  Whom  Awarded,  173* 

Recruiting  Seamen — Minors,  173. 

Issuance  of  Clothing  Outfit — Second  Enlistment  Men,   173. 

Detail  of  Officers  to  Hydrographic  Office,  173. 

Naval  Home  Property — Sales — Disposition  of  Proceeds,    173. 

Gratuity  Pay — Deductions,  174. 

Retired  Officers — Transfer  to  Active  List,    174. 

Naval  Aznators — Pay  and  Allowances,  174. 

Injuries  to  Aznators — Gratuities  and  Pensions,  175. 

Repeal  of  Inconsistent  Laws,   175. 

United  States  Naz^al  Reserve — Establishment,  175. 

Re-establishment  of  Grades  of  Admiral  and  Vice-Admiral — Offi- 
cers entitled  to  Promotion — Pay — Vacancies,  177. 

Paymaster's  Clerk — Title  Changed  to  Pay  Clerk — Appointment — 
Pay  and  Alloivances,  177. 

Chief  Pay  Clerks — Who  fnay  Serve — Rank,  Pay  and  Allowances, 
178. 

Number  of  Pay  Clerks,  etc. — Qualifications,  178. 

Limitation  as  to  Age  of  Pay  Clerks,  178. 

Repeal  of  Conflicting  Laws,  179. 

Courts-martial  Prisoners — Commutation  of  Rations,   179. 

Transportation  of  Fuel — Expense  Charged  to  what  Appropriation, 
179. 

Assistant  Naval  Constructors — Eligibility  of  Officers  of  Line,  179. 

Marine  Corps — Increased  Compensation  while  on  Sea  Duty,  179. 

Gunnery  Sergeants,  Corporals  and  Privates — Change  in  Numbers, 
179. 

Rations  and  Commutations — Enlisted  Men  on  Shore  Duty — Sales 
to  Officers,  etc.,  of  Articles  of  Subsistence  Stores,   180. 
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CROSS-REFERENCES. 

Sec  also  MILITIA  {Naval  MiliHa);  OFFICERS  OF  MERCHANT 
VESSELS;  RIVERS,  HARBORS  AND  CANALS  (Panama  Canal 
Service). 


An  Act  Kaldiis  appropriations  for  the  naval  service  for  the  fiscal  year  ending  Jane 
thirtieth,  nineteen  hundred  and  fifteen,  and  for  other  purposes. 

lAct  of  June  30,  1914,  Ch.  130.2 

[Sec.  1.]  [Officers'  mileage.']  *  *  *  That  hereafter  no  mileage  shall 
be  paid  to  any  officer  where  Government  transportation  is  furnished  such 
officer.     [38  Stat  L.  393.] 

The  same  provision  in  identical  words  is  contained  in  a  subsequent  portion  of  this 
Act. 

[Shore  dviy  —  assignmeTds.]  *  *  *  That  officers  who  now  perform 
engineering  duty  on  shore  only  and  officers  of  the  Construction  Corps  shall  be 
eligible  for  any  shore  duty  compatible  with  their  rank  and  grade  to  which 
the  Secretary  of  the  Navy  may  assign  them.     [38  Stat.  L.  5P^.] 

[Aliens  in  navy  or  marine  corps  —  naturalization.']  Any  alien  of  the  age 
of  twenty-one  years  and  upward  who  may,  imder  existing  law,  become  a  citi- 
zen of  the  United  States^  who  has  served  or  may  hereafter  serve  for  one  en- 
listment of  not  less  than  four  years  in  the  United  States  Navy  or  Marine 
Corps,  and  Avho  has  received  therefrom  an  honorable  discharge  or  an  ordinary 
discharge,  with  recommendation  for  reenlistment,  or  who  has  completed 
four  years  in  the  Revenue-Cutter  Service  and  received  therefrom  an  honor- 
able discharge  or  an  ordinary  discharge  with  recommendation  for  reenlist- 
ment^ or  who  has  completed  four  years  of  honorable  service  in  the  naval 
auxiliaiy  service,  shall  be  admitted  to  become  a  citizen  of  the  United  States 
upon  his  petition  without  any  previous  declaration  of  his  intention  to  become 
such,  and  without  proof  of  residence  on  shore,  and  the  court  admitting  such 
alien  shall,  in  addition  to  proof  of  good  moral  character,  be  satisfied  by  com- 
petent proof  from  naval  or  revenue-cutter  sources  of  such  service :  Provided, 
That  an  honorable  discharge  from  the  Navy,  Marine  Corps,  Revenue-Cutter 
Service,  or  the  naval  auxiliary  service,  or  an  ordinary  discharge  with  recom- 
mendation for  reenlistment,  shall  be  accepted  as  proof  of  good  moral  charac- 
ter: Provided  further.  That  any  court  which  now  has  or  may  hereafter  be 
given  jurisdiction  to  naturalize  aliens  as  citizens  of  the  United  States  may 
immediately  naturalize  any  alien  applying  under  and  furnishing  the  proof 
prescribed  by  the  foregoing  provisions.     [38  Stai.  L.  395.] 

Scope  and  purpose  of  act.  —  The  cir-  of  four  months  and  receive  a  continuous 
cnmstances  under  which  the  1014  act  was  service  certificate  with  increased  pay. 
passed  and  the  history  of  its  inception  and  There  had  been  no  difference  in  the  treat- 
passapre  show  that  it  was  designed  especi-  ment  in  respect  to  re-enlistment  and  in- 
ally  for  a  particular  class  of  applicants.  creased  pay  between  citizens  and  aliens. 
It  appears  that  under  the  United  States  Under  a  ruling  of  the  comptroller,  however, 
laws  and  navy  regulations  in  force  at  the  it  was  held  that  such  increased  pay  could 
time  of  the  passage  of  the  1914  act,  a  person  only  be  allowed  to  American  citizens  who 
who  had  served  four  years  in  the  navy  and  re-enlisted  within  the  four-month  period, 
received  an  honorable  discharge,  or  an  ordi-  It  was  in  view  of  this  ruling  and  the  fore- 
nary  discharge  with  reconmiendatlon  for  re-  going  circumstances  that  the  act  of  1914 
enlistment,  might  re-enlist  within  a  period  was  passed,  and,  without  question,  one  of 

167 


Act  of  June  SO,  1014. 


NAVY. 


Act  of  June  00,  1014. 


its  purposes  was  to  allow  an  alien  who 
had  served  four  years  in  the  navy  and  had 
been  honorably  discharged,  or  had  received 
an  ordinary  discharge  with  recommendation 
for  re-enlistment,  and  who  might  desire  to 
re-enlist  within  the  four-month  period  and 
receive  increased  pay,  to  file  his  petition 
in  the  proper  court,  and  at  once,  without 
any  declaration  of  intention  having  pre- 
viously been  filed,  and  without  the  neces- 
sity of  posting,  have  his  petition  heatrd,  so 
that  he  would  be  in  a  position  to  proceed 
with  his  re-enlistment  and  receive  increased 

gay.  It  was  also  provided  that  proof  of 
onorable  discharge,  or  of  ordinary  dis- 
charge with  reoommendation  for  re-enlist- 
ment, should  be  proof  of  good  moral  char- 
acter, and  that  no  proof  of  residence  on 
shore  was  necessary.  In  re  Sterbuck,  (D. 
G.  Minn.  1014)  224  Fed.  1013.  To  the 
same  effect  see  the  case  of  In  re  Giralde 
(D.  G.  Md.  1015),  226  Fed.  826,  wherein 
the  court  said:  ''The  purpose  Gongress 
had  in  mind  1^  the  enactment  of  the  pro- 
vision of  the  iNaval  Appropriation  Act  of 
1014,  now  to  be  construed,  clearly  ap- 
pears from  the  debate  thereon  in  the  House 
of  Representatives,  61  Congressional  Rec- 
ord, 7064-7068.  One  who  re-enlists  in  the 
navy,  or  in  its  allied  service,  is  entitled  to 
an  mcrease  of  pay,  provided  he  is  a  citi- 
zen. A  noncitizen  serving  in  the  navy,  and 
who  wishes  to  re-enlist,  has  a  strong  prac- 
tical reason  for  desiring  naturalization.  An 
enlisted  man,  however,  often  found  it  hard 
to  comply  with  the  requirements  of  the  gen- 
eral naturalization  law.  He  seldom  could 
prove  residence  for  a  year  in  any  particu- 
lar state.  Under  that  law  00  days  must 
elapse  between  the  application  for  natu- 
ralization and  the  hearing.  In  that  interval 
he  would  often  be  sent  to  sea.  Gongress 
wished  to  make  easy  the  naturalization  of 
men  who  had  f aitiifuUy  served  the  flag.  Its 
purpose  was  to  enable  all  those  who  were 
servine  in  the  navy,  and  who  were  not  citi- 
zens, but  were  otherwise  qualified  to  be- 
come such,  to  do  so,  and  thereby  obtain  the 
increased  pay  reserved  to  citizens.  More- 
over, it  has  been  the  policy  of  Gongress  to 
facilitate  the  admission  to  American  citi- 
zenship of  such  of  the  inhabitants  of  our 
insular  possessions  as  under  our  general 
policy  are  racially  qualified  therefor.  The 
thirtieth  section  of  the  Naturalization  Act 
of  June  29,  1006  (34  Stat.  606,  c.  3502 
[1009  Supp.  Fed.  Stat.  Annot.  372]),  made 
applicable  to  such  persons  all  the  provisions 
of  the  naturalization  laws  of  the  United 
States,  provided  they  became  residents  of 
any  state  or  organized  territory.  It  was 
declared  that  residence  within  the  jurisdic- 
tion of  the  United  States  should  be  re- 
garded as  residence  within  the  United 
States  within  the  meaning  of  the  five-year 
clause  of  the  law.  It  is  not  reasonable  to 
suppose  that  Gongress  intended  to  reverse 
this  policy,  and  to  discriminate  among  the 
enlisted  men  of  the  navy,  against  those 
who  already  owe  permanent  allegiance  to 
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the  United  States  and  in  favor  of  those  who 
did  not." 

Applicability  to  aliens  no  longer  in  gov- 
ernment service.  —  In  the  case  of  In  re 
Schrape,  (W.  D.  Wash.  10l4)  217  Fed.  142, 
the  question  submitted  for  decision  was 
whether  the  petitioner  could  at  once,  with- 
out the  usual  notice,  be  admitted  to  citi- 
zenship upon  his  discharge,  without  sub- 
mitting further  evidence  of  moral  character 
and  shore  residence.  The  petition  was  filed 
August  14,  1914,  and  on  the  hearing  it  was 
shown  that  the  petitioner  came  to  the 
United  States  as  a  seaman  in  1000,  deserted 
his  ship  at  the  port  of  New  York,  went  to 
Seattle  in  an  American  schooner,  enlisted  in 
the  United  States  revenue  cutter  service 
May  4,  1010,  completed  four  years  In  that 
service  and  was  discharged  therefrcmi  May 
4,  1014,  with  recommendation  for  re-enlist- 
ment, but  did  not  re-enlist  and  had  no  in- 
tention of  doing  so.  Holding  that  the  peti- 
tioner was  not  within  the  purview  of  the 
act,  the  court  said:  'The  act  of  June  30, 
1014,  is  not  amendatory  of  a  former  act, 
and  having  no  repealing  clause,  and  repeals 
by  implication  not  being  favored,  and  noth- 
ing appearing  upon  the  face  of  the  act  show- 
ing such  intent,  it  must  be  held  supple- 
mentary to  the  other  acts,  and  the  l^sla- 
tive  statonent  in  this  act  must  be  taken 
with  tiie  other  statements  to  determine  the 
congressional  intent  solemnly  expressed. 
This  act,  standing  alone,  is  free  from  am- 
biguity; but,  when  taken  with  the  other 
acts,  confusion  arises  as  to  the  intent  of  the 
Gongress  with  relation  to  the  benefits  to  be 
conferred  or  evils  to  be  remedied.  The  fun- 
damental and  general  rule  in  construing 
statutes  is  to  ascertain  and  give  effect  to 
the  intention  of  the  lawmaking  body.  The 
intent  and  purpose  of  the  act  ma^r  be  deter- 
mined by  reference  to  the  discussion  of  the 
subject  by  the  lawmakers.  Gongressional 
Record,  Second  Session,  vol.  51,  pages  7956- 
7068.  *  *  *  The  expressed  purpose  of 
the  lawmakers  in  support  of  this  measure 
clearly  establishes  the  mtoit  to  include  only 
persons  who  were  then  in  the  service  of  the 
government  defined  by  this  act,  or  who  could 
re-enlist  and  obtain  the  benefits  enjoyed  by 
enlisted  citizens,  and  it  was  not  the  inten- 
tion to  include  persons  who  were  not  in  the 
government  service,  or  whose  time  for  re- 
enlistment,  and  to  secure  such  benefits,  had 
expired.  AH  laws  should  receive  a  reason- 
able and  sensible  construction;  general 
terms  should  be  so  limited  as  to  have  opera- 
tion with  and  give  vitality  to  other  legisla- 
tive acts  not  repealed  or  amended,  with  a 
view  of  administering  justice,  remedying 
the  evils  sought  to  l^  corrected,  and  not 
lead  to  absurd  consequences.  The  purpose 
of  Gongress  in  enacting  the  law  of  1914 
with  reference  to  alien  seamen,  in  my  opin- 
ion, intended  to  extend  the  right  to  imme- 
diate naturalization  and  make  a  certificate 
of  honorable  discharge  or  discharge  with 
recommendation  for  re-enlistment  conclusive 
as  to  good  moral  character  upon  the  court 
only  in  cases  where  aliens  are  in  the  govern- 
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ment  aerriee  ijMeially  prorided  for  in  this 
wet,  or  are  eligible  for  re-enlistment  within 
the  pnrview  of  the  aet.  Any  other  conclu- 
sion would  permit  aliens  whose  serrice  with 
the  government  ended  many  years  ago  to  be 
immediately  naturalised,  wi&out  notice,  or 
proof  of  good  moral  character,  or  proof  that 
th^  are  not  within  the  classes  of  persons 
excluded  by  other  acts  of  Congress,  such  as 
anarchists,  polygamists,  etc^  which  beliefs 
and  practices  may  have  developed  subse- 
quent to  discharge.  The  franchise  of  citi- 
lenship  is  the  greatest  honor  that  can  be 
conferred  upon  an  alien  by  this  government. 
It  gives  him  an  equal  voice  at  the  ballot, 
and  extends  to  him  equal  opportunities  with 
the  native-bom  citixen.  Citizenship  makes 
us  constituent  members  of  the  United  States 

Svemmen^  attached  to  the  principles  of  its 
institution,   with  due  reverence  for   the 


Stars  and  Stripes,  the  emblem  of  liberty 
and  equality,  and  binds  us  everywhere  to 
obey  its  laws,  because  it  protects  us  every- 
where. The  right  and  duty  are  ins«>arable. 
They  be^n  and  end  together.  The  Congress 
did  not  mtend  to  jeopardize  this  right,  this 
sacred  privilege,  by  extending  it  to  persons 
whose  conduct  has  not  been  under  special 
observation,  such  as  the  service  provided  in 
the  act  of  1014  affords,  without  competent 
proof  of  qualifications,  and  opportunity  of 
mvestigatmg  the  conduct  of  the  petitioner, 
as  provided  by  the  acts  of  1894  and  1901, 
which  require  the  publication  of  the  petition 
and  a  hearing  on  a  stated  day,  not  less  than 
90  days  after  the  filing  of  the  petition.  The 
Department  of  Labor  having  construed  the 
act  in  harmony  with  this  conclusion  adds 
weight  to  the  conclusions  here  expressed." 


{_Naval  home.']  *  ♦  *  That  all  moneys  derived  from  the  sale  of  ma- 
terial at  the  Naval  Home^  T^hich  was  originally  purchased  from  moneys  ap- 
propriated from  the  income  from  the  naval  pension  fund,  and  all  moneys 
derived  from  the  rental  of  Naval  Home  property^  shall  be  turned  into  the 
naval  pension  fund :  And  provided  further.  That  hereafter  all  moneys  belong- 
ing  to  a  deceased  beneficiary  of  the  Naval  Home  or  derived  from  the  sale 
of  his  personal  effects,  not  claimed  by  his  legal  heirs  or  next  of  kin,  shall  be 
deposited  with  the  pay  officer  of  the  Naval  Home,  and  if  any  sum  so  deposited 
has  been  or  shall  hereafter  be  unclaimed  for  a  period  of  two  years  from  the 
death  of  such  beneficiary  it  shall  be  deposited  in  the  Treasury  to  the  credit 
of  the  naval  pension  fund:  And  provided  further.  That  the  governor  of  the 
Naval  Home  is  hereby  authorized  and  directed,  under  such  regulations  as 
may  be  prescribed  by  the  Secretary  of  the  Navy,  to  make  diligent  inquiry 
in  everv  instance  after  the  death  of  an  inmate  to  ascertain  the  whereabouts 
of  his  heirs  or  next  of  kin :  And  provided  further.  That  claims  may  be^pre- 
sented  hereunder  at  any  time  within  five  years  after  moneys  have  been  so 
deposited  in  the  Treasury,  and,  when  supported  by  competent  proof  in  any 
case  after  such  deposit  in  tiie  Treasury,  shall  be  certified  to  Congress  for  con- 
sideration :  And  provided  further.  That  the  pensions  of  beneficiaries  of  the 
Naval  Home  shall  be  disposed  of  in  the  same  manner  as  prescribed  for  in- 
mates of  the  Soldiers'  Home,  as  provided  for  in  section  four  of  the  Act  ap- 
proved March  third,  eighteen  hundred  and  eighty-three,  under  such  regula- 
tions as  the  Secretary  of  the  Navy  may  prescribe,  except  that  in  the  case  of 
death  of  any  beneficiary  leaving  no  heirs  at  law  nor  next  of  kin  any  pension 
dne  him  shall,  subject  to  the  foregoing  provisions,  escheat  to  the  naval  pension 
fund.    [55  Stat.  L.  S98.] 

For  sec  4  of  the  Act  of  March  3,  1883,  see  3  Fed.  Stat.  Annot.  256. 


[Shells  and  projectiles  —  purchase.']  *  *  ♦  That  hereafter  no  part  of 
any  appropriation  shall  be  expended  for  the  purchase  of  shells  or  projectiles 
for  the  Navy  except  for  shells  or  projectiles  purchased  in  accordance  with  the 
terms  and  conditions  of  proposals  submitted  by  the  Secretary  of  the  Navy  to 
all  the  manufacturers  of  shells  and  projectiles  and  upon  bids  received  in 
accordance  with  the  terms  and  requirements  of  such  proposals:  Provided, 
That  this  restriction  shall  not  apply  to  purchases  of  shells  or  projectiles  of  an 
experimental  nature  or  to  be  used  for  experimental  purposes  and  paid  for 
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from  the  appropriation  "Experiments,  Bureau  of  Ordinance":  Provided, 
That  hereafter  the  Secretary  of  the  Navy  is  hereby  authorized  to  make 
emergency  purchases  of  war  material  abroad:  And  provided  further.  That 
when  such  purchases  are  made  abroad,  this  material  shall  be  admitted  free  of 
duty.     138  Stat.  L.  398.} 

[Number  of  erdisted  men."]  *  *  *  That  hereafter  the  number  of  en- 
listed men  of  the  Navy  and  Marine  Corps  provided  for  shall  be  construed  to 
mean  the  daily  average  number  of  enlisted  men  in  the  naval  service  during 
the  fiscal  year.    [_38  Stai.  L.  403. "] 

'Naval  chaplains."]  *  *  *  The  grade  of  acting  chaplain  in  the  Navy 
is  hereby  authorized  and  created,  and  hereafter  original  appointments  shall 
be  made  by  the  Secretary  of  the  Navy,  not  to  exceed  the  number  hereinafter 
provided,  in  the  grade  of  acting  chaplains  in  the  Navy  after  such  examination 
as  may  be  prescribed  by  the  Secretary  of  the  Navy,  and  while  so  serving  act- 
ing chaplains  shall  have  the  rank,  pay,  and  allowances  of  lieutenant,  junior 
grade,  in  the  Navy.  After  three  years'  sea  service  on  board  ship  each  acting 
chaplain  before  receiving  a  commission  in  the  Navy  shall  establish  to  the 
satisfaction  of  the  Secretary  of  the  Navy  by  examination  by  a  board  of 
chaplains  and  medical  oflBcers  of  the  Navy  his  physical,  mental,  moral,  and 
professional  fitness  to  perform  the  duties  of  chaplain  in  the  Navy,  and  if 
found  so  qualified,  shall  be  commissioned  a  chaplain  in  the  Navy  with  the 
rank  of  lieutenant,  junior  grade.  If  any  acting  chaplain  shall  fail  on  the 
examinations  herein  prescribed  he  shall  be  honorably  discharged  from  the 
naval  service,  and  the  appointment  of  any  acting  chaplain  may  be  revoked 
at  anv  time  in  the  discretion  of  the  Secretary  of  the  Navy. 

Hereafter  the  total  number  of  chaplains  and  acting  chaplains  in  the  Xavy 
shall  be  one  to  each  twelve  hundred  and  fifty  of  the  total  personnel  of  the 
Navy  and  Marine  Corps  as  fixed  by  law,  including  midshipmen,  apprentice 
seamen,  and  naval  prisoners,  and  of  the  total  number  of  chaplains  and  acting 
chaplains  herein  authorized  ten  per  centum  thereof  shall  have  the  rank  of 
captain  in  the  Navy,  twenty  per  centum  the  rank  of  commander,  twenty  per 
centum  the  rank  of  lieutenant  commander,  and  the  remainder  to  have  the  rank 
of  lieutenants  and  lieutenants,  junior  grade. 

Naval  chaplains  hereafter  commissioned  from  acting  chaplains  shall  have 
the  rank,  pay,  and  allowances  of  lieutenant,  junior  grade,  in  the  Navy  until 
they  shall  have  completed  four  years'  service  in  that  grade,  when,  subject  to 
examination  as  above  prescribed,  they  shall  have  the  rank,  pay,  and  allow- 
ances of  lieutenant  in  the  Navy,  and  chaplains  with  the  rank  of  lieutenant 
shall  have  at  least  four  years'  service  in  that  grade  before  promotion  to  the 
grade  of  lieutenant  commander,  after  which  service,  chaplains  shall  be  pro- 
moted as  vacancies  occur  to  the  grades  of  lieutenant  commander,  commander, 
and  captain :  Provided,  That  not  more  than  seven  acting  chaplains  shall  be 
commissioned  chaplains  in  any  one  year:  And  provided  further.  That  no 
provision  of  this  section  shall  operate  to  reduce  the  rank,  pay,  or  allowances 
that  would  have  been  received  by  any  person  in  the  Navy  except  for  the 
passage  of  this  section,  and  that  all  laws  or  parts  of  laws  inconsistent  with  the 
provisions  of  this  section  be,  and  the  same  are  hereby,  repealed.  \_38  Stat. 
L.  403.] 

[Issue  of  flags  used  at  funerals.']    *    *    *    That  the  Secretary* of  the  Navy 

be  authorized  at  his  discretion  to  issue  free  of  cost  the  national  flag  (United 
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States  national  ensi^  ^o.  7)  used  for  draping  the  co£Sn  of  any  officer  or  en- 
listed man  of  the  Xavy  or  Marine  Corps  whose  death  occurs  while  in  the 
service  of  the  United  States  Xavy  or  Marine  Corps,  npon  request,  to  the 
relatives  of  the  deceased  officer  or  enlisted  man  or  upon  request,  to  a  school, 
patriotic  order,  or  society  to  which  the  deceased  officer  or  man  belonged.  [38 
Stat.  L.  i06.} 

[Bureau  of  Equipment  aholished.']  *  *  ♦  The  Bureau  of  Equipment 
of  the  Navy  Department  is  hereby  abolished,  and  the  duties  assigned  by  law 
to  that  bureau  shall  be  distributed  among  the  other  bureaus  and  offices  of  the 
Ifavy  Department  as  herein  provided,  and  all  available  funds  heretofore  ap- 
propriated for  that  bureau  and  such  civil  employees  of  that  bureau  as  were 
heretofore  authorized  by  law  are  hereby  assigned  and  transferred  to  the 
other  bureaus  and  offices  as  herein  provided.     [38  Stat.  L.  408."] 

[Navai  academy  —  appointment  of  enlisted  m>en.']  *  *  *  Hereafter 
in  addition  to  the  appointments  of  midshipmen  to  the  United  States  Naval 
Academy  as  now  prescribed  by  law,  the  Secretary  of  the  Navy  is  allowed 
fifteen  appointments  annually  from  the  enlisted  men  of  the  Navy  who  are 
citizens  of  the  United  States  and  not  more  than  twenty  years  of  age  on  the 
date  of  entrance  to  the  Naval  Academy,  and  who  shall  have  served  not  less 
than  one  year  as  enlisted  men  on  the  date  of  entrance :  Provided,  That  such 
appointments  shall  be  made  in  the  order  of  merit  from  candidates  who  have 
in  competition  with  each  other  passed  the  mental  examination  now  or  here- 
physical  examination  required  before  entrance  under  existing  law.  [38  Stat. 
after  required  by  law  for  entrance  to  the  Naval  Academy,  and  who  passed  the 
L.  JflO.'] 

[Enlisted  men  and  marines  on  shore  duty  —  rations.']  *  *  *  N'o  law 
shall  be  construed  to  entitle  enlisted  men  on  shore  duty  to  any  rations  or  com- 
mutation therefor  other  than  such  as  are  now  or  may  hereafter  be  allowed 
enlisted  men  in  the  Army:  Provided,  however.  That  when  it  is  imprac- 
ticable or  the  expense  is  found  gretiter  to  supply  marines  serving  on  shore 
duty  in  the  island  possessions  and  on  foreign  stations  with  the  Army  ration, 
such  marines  may  be  allowed  the  Navy  ration  or  commutation  therefor.  [38 
Stat.  L.  Ul^'] 

[Naval  appropriations  —  overhead  charges."]  ♦  ♦  ♦  Hereafter  there 
shall  be  charged  against  the  several  appropriations  for  the  support  of  the 
Naval  Establishment  the  overhead  charges  incident  to  upkeep  and  to  indus- 
trial work  at  navy  yards  and  stations.  The  total  sum  so  charged  shall  be 
distributed  in  accordance  with  the  work  done  in  the  various  yards  and  sta- 
tions in  order  that  the  cost  of  work  may  be  determined.     [38  Stat.  L.  413.] 


An  Act  MkldBf  approprUtioiu  for  the  naval  service  for  the  fiscal  year  ending  Jnne 
thirtieth^  nineteen  hundred  and  sixteen,  and  for  other  pnxposes. 

lAd  of  March  3,  191S,  Ch.  Ad.] 

[Sec  1.]   [Chief  of  Naval  Operations  —  creation  of  office  —  appoint- 
ment  —  dviies.]       ♦     ♦     *     There  shall  be  a  Chief  of  Naval  Operations, 
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who  shall  be  an  officer  on  the  active  list  of  the  Navy  appointed  by  the  Presi- 
dent, by  and  with  the  advice  and  consent  of  the  Senate,  from  among  the 
officers  of  the  line  of  the  Navy  not  below  the  grade  of  captain  for  a  period  of 
four  years,  who  shall,  under  the  direction  of  the  Secretary  of  the  Navy,  be 
charged  with  the  operations  of  the  fleet,  and  with  the  preparation  and  readi- 
ness of  plans  for  its  use  in  war :  Provided,  That  if  an  officer  of  the  grade  of 
captain  be  appointed  Chief  of  Naval  Operations,  he  shall  have  the  rank,  title, 
and  emoluments  of  a  rear  admiral  while  holding  that  position. 

During  the  temporary  absence  of  the  Secretary  and  the  Assistant  Secretary 
of  the  Navy,  the  Chief  of  Naval  Operations  shall  be  next  in  succession  to 
act  as  Secretary  of  the  Navy.    [38  Stat.  L.  929.'] 

[Useless  papers  destroyed.]  ♦  ♦  *  That  the  Act  "To  authorize  and 
provide  for  the  disposal  of  useless  papers  in  the  executive  departments,'^ 
approved  February  sixteenth,  eighteen  hundred  and  eighty-nine,  is  hereby 
amended  so  that  accumulations  in  the  files  of  navy  yards  and  naval  stations 
that,  in  the  judgment  of  the  Secretary  of  the  Navy,  are  not  needed  or  useful 
in  the  transaction  of  current  business  and  have  no  permanent  value  or  his- 
torical interest  may  be  disposed  of  by  the  Secretary  of  the  Navy  by  sale, 
after  advertisement  for  proposals  as  waste  paper  if  practicable,  or  if  not  prac- 
ticable then  otherwise  as  may  appear  best  for  the  interests  of  the  Government, 
the  said  Secretary  to  make  detailed  report  to  the  Congress  in  every  case  of 
the  papers  destroyed;  provided  always  that  no  papers  less  than  two  years 
old  from  the  date  of  the  last  indorsement  thereon  shall  be  destroyed  or  dis- 
posed of  by  the  Secretary  of  the  Navy,  except  in  the  manner  provided  in  said 
act  of  February  sixteenth,  eighteen  hundred  and  eighty-nine.  [38  Stat.  L. 
929.] 

For  the  Act  of  Feb.  16,  1889,  here  referred  to,  see  3  Fed.  Stat.  Annot.  65. 

[Officers  performing  engineering  duly  —  officers  of  construction  corps  — 
eligibility  for  any  shore  duty.]  Hereafter  officers  who  now  perform  engi- 
neering duty  on  shore  only  and  officers  of  the  Construction  Corps  shall  be 
eligible  for  any  shore  duty  compatible  with  their  rank  and  grade  to  which 
the  Secretary  of  the  Navy  may  assign  them.     [38  Stat.  L.  930.] 

[Advisory  committee  for  aeronautics  —  establishment  —  memherfitip  — 
duties  —  rules  —  reports.]  *  *  *  An  Advisory  Committee  for  Aeronautics 
is  hereby  established,  and  the  President  is  authorized  to  appoint  not  to  exceed 
twelve  members,  to  consist  of  two  members  from  the  War  Department,  from 
the  office  in  charge  of  military  aeronautics;  two  members  from  the  Navy 
Department,  from  the  office  in  charge  of  naval  aeronautics ;  a  representative 
each  of  the  Smithsonian  Institution,  of  the  United  States  Weather  Bureau, 
and  of  the  United  States  Bureau  of  Standards ;  together  with  not  more  than 
five  additional  persons  who  shall  be  acquainted  with  the  needs  of  aeronautical 
science,  either  civil  or  military,  or  skilled  in  aeronautical  engineering  or  its 
allied  sciences :  Provided,  That  the  members  of  the  Advisory  Committee  for 
Aeronautics,  as  such,  shall  serve  without  compensation:  Provided  further. 
That  it  shall  be  the  duty  of  the  Advisory  Committee  for  Aeronautics  to  su- 
pervise and  direct  the  scientific  study  of  the  problems  of  fliierht,  with  a  view  to 
their  practical  solution,  and  to  determine  the  problems  which  should  be  ex- 
perimentaHy  attacked,  and  to  discuss  their  solution  and  their  application  to 

practical  questions.     In  the  event  of  a  laboratory  or  laboratories,  either  in 
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whole  or  in  part,  being  placed  under  the  direction  of  the  committee,  the  com- 
mittee may  direct  and  conduct  research  and  experiment  in  aeronautics  in 
such  laboratory  or  laboratories :  And  provided  further.  That  rules  and  regu- 
lations for  the  conduct  of  the  work  of  the  committee  shall  be  formulated  by 
the  committee  and  approved  by  the  President. 

That  the  sum  of  $5,000  a  year,  or  so  much  thereof  as  may  be  necessary, 
for  five  years  is  hereby  appropriated,  out  of  any  money  in  the  Treasury  not 
otherwise  appropriated,  to  be  immediately  available,  for  experimental  work 
and  investigations  undertaken  by  the  committee,  clerical  expenses  and  sup- 
plies, and  necessary  expenses  of  members  of  the  committee  in  going  to,  re- 
turning from,  and  while  attending,  meetings  of  the  committee:  Provided, 
That  an  annual  report  to  the  Congress  shall  be  submitted  through  the  Presi- 
dent, including  an  itemized  statement  of  expenditures.     [38  Stat.  L,  930.] 

IMeddl  of  honor  —  President  to  prepare  —  to  whom  awarded,"]  ♦  *  * 
The  President  of  the  United  States  is  hereby  empowered  to  prepare  a  suitable 
medal  of  honor  to  be  awarded  to  any  officer  of  the  Navy,  Marine  Corps,  or 
Coast  Ghiard  who  shall  have  distinguished  himself  in  battle  or  displayed  ex« 
traordinary  heroism  in  the  line  of  his  profession.     [38  Stat.  L.  931.'] 

{Recruiting  seamen  —  minors."]  ♦  ♦  ♦  That  hereafter  no  part  of  any 
appropriation  for  the  naval  service  shall  be  expended  in  recruiting  seamen, 
ordinary  seamen,  or  apprentice  seamen  unless,  in  case  of  minors,  a  certificate 
of  birth  or  a  verified  written  statement  by  the  parents,  or  either  of  them, 
or  in  case  of  their  death  a  verified  written  statement  by  the  legal  guardian, 
be  first  furnished  to  the  recruiting  officer,  showing  applicant  to  be  of  age  re- 
quired by  naval  regulations,  which  shall  be  presented  with  the  application  for 
enlistment;  except  in  cases  where  such  certificate  is  unobtainable,  enlist- 
ment may  be  made  when  the  recruiting  officer  is  convinced  that  oath  of  appli- 
cant as  to  age  is  credible ;  but  when  it  is  afterwards  found,  upon  evidence  sat- 
isfactory to  the  Navy  Department,  that  recruit  has  sworn  falsely  as  to  age, 
and  is  under  eighteen  years  of  age  at  the  time  of  enlistment,  he  shall,  upon 
request  of  either  parent,  or,  in  case  of  their  death,  by  the  legal  guardian, 
be  released  from  service  in  the  Navy,  upon  payment  of  full  cost  of  first  out- 
tit,  unless,  in  any  given  case,  the  Secretary,  in  his  discretion,  shall  relieve 
said  recruit  of  such  payment     \_S8  Stat.  L.  931.'] 

[Issuance  of  clothing  outfit  —  second  enlistment  men.]  ♦  ♦  *  That 
hereafter  the  Secretary  of  the  Navy  is  authorized  to  issue  a  clothing  outfit  to 
all  enlisted  men  serving  in  their  second  enlistment  who  failed  to  receive  an 
outfit  of  the  value  authorized  by  law  on  their  first  enlistment,  or  who,  having 
received  such  outfit,  were  required  to  refund  its  value  on  account  of  discharge 
prior  to  expiration  of  enlistment:  Provided  further.  That  the  net  cost  to 
the  Government  of  clothing  outfits  furnished  any  one  enlisted  man  shall  not* 
exceed  $60.     [38  Stat.  L.  93Z.] 

[Detail  of  officers  to  Hydrographic  Office.]  ♦  ♦  ♦  That  the  Secre- 
tary of  the  Navy  is  authorized  to  detail  such  naval  officers  not  exceeding 
four  as  may  be  necessary  to  the  Hydrographic  Office.     [38  Stat.  L.  932.] 

[Naval  Home   property  —  sales  —  disposition   of   proceeds.]     ♦     *     ♦ 

That  all  moneys  derived  from  the  sale  of  material  at  the  Naval  Home,  which 

^as  originally  purchased  from  moneys  appropriated  from  the  income  from 

173 


Act  of  March  3,  1815.  NAVY,  Act  of  March  3,  1915. 

the  naval  pension  fund,  and  all  moneys  derived  from  the  rental  of  Xaval 
Home  property,  shall  be  turned  into  the  naval  pension  fund.  [38  Stat  L. 
93J,.-] 

'  [Gratuity  pay  —  deductions.']  *  *  *  That  no  deduction  shall  here- 
after be  made  from  the  six  months'  gratuity  pay  allowed  under  the  naval  Act 
of  August  twenty-second,  nineteen  hundred  and  twelve,  on  account  of 
expenses  for  preparation  and  transportation  of  the  remains.  [38  Stat.  L. 
938.] 

For  the  Act  of  Aug.  22,  1912,  see  1914  Supp.  Fed.  Stat.  Annot.  289. 

[Retired  officers  —  transfer  to  active  list.]  *  *  *  Section  nine  of 
the  naval  personnel  Act  of  March  third,  eighteen  hundred  and  ninety-nine, 
entitled,  "An  Act  to  reorganize  and  increase  the  efficiency  of  the  personnel 
of  the  Navy  and  Marine  Corps  of  the  United  States/'  be,  and  the  same  is 
hereby,  repealed. 

That  the  President  be,  and  he  is  hereby,  authorized,  within  two  years  of 
the  date  of  the  approval  of  this  Act,  by  and  with  the  advice  and  consent  of 
the  Senate,  to  transfer  to  the  active  list  of  the  Navy  or  Marine  Corps  any 
officer  who  may  have  been  transferred  from  the  active  to  the  retired  list  of 
the  Navy  under  the  provisions  of  section  nine  of  said  personnel  Act:  Pro- 
vided, That  such  officer  shall  be  transferred  to  the  place  on  the  active  list 
which  he  would  have  held  if  he  had  not  been  retired  and  shall  be  carried  as 
an  additional  number  in  the  grade  to  which  he  may  be  transferred  or  at  any 
time  thereafter  promoted:  Provided  further.  That  such  officer  shall  stand 
a  satisfactory  physical  and  professional  examination  as  now  prescribed  by 
law:  And  provided  further,  That  any  officer  transferred  to  the  active  list 
shall  not  by  the  passage  of  this  Act  be  entitled  to  back  pay  or  allowances  of 
any  kind.     [38  Stat.  L.  938.] 

For  sec.  9  of  the  Act  of  March  3,  1899,  here  repealed,  see  5  Fed.  Stat.  Annot.  286. 

[Naval  aviators  —  pay  and  allowances.]  ♦  *  *  Hereafter  officers  of 
the  Navy  and  Marine  Corps  appointed  student  naval  aviators,  while  lawfully 
detailed  for  duty  involving  actual  flying  in  air  craft,  including  balloons,  dirigi- 
bles, and  aeroplanes,  shall  receive  the  pay  and  allowances  of  their  rank  and 
service  plus  thirty-five  per  centum  increase  thereof;  and  those  officers  who 
have  heretofore  qualified,  or  may  hereafter  qualify,  as  naval  aviators,  under 
such  rules  and  regulations  as  have  been  or  may  be  prescribed  by  the  Secre- 
tary of  the  Navy,  shall,  while  lawfully  detailed  for  duty  involving  actual 
flying  in  air  craft,  receive  the  pay  and  allowances  of  their  rank  and  service 
plus  fifty  per  centum  increase  thereof.  Hereafter  enlisted  men  of  the  Navy 
or  Marine  Corps,  while  detailed  for  duty  involving  actual  flying  in  air  craft, 
shall  receive  the  pay,  and  the  permanent  additions  thereto,  including  allow- 
ances, of  their  rating  and  service,  or  rank  and  service,  as  the  case  may  be,  plus 
fifty  per  centum  increase  thereof:  Provided,  That  not  more  than  a  yearly 
average  of  forty-eight  officers  and  ninety-six  enlisted  men  of  the  Navy,  and 
twelve  officers  and  twenty-four  enlisted  men  of  the  Marine  Corps,  detailed 
for  duty  involving  actual  flying  in  air  craft,  shall  receive  any  increase  in 
pay  while  on  duty  involving  actual  flying  in  air  craft,  nor  shall  any  officer 
in  the  Navy  senior  in  rank  to  commander,  nor  any  officer  in  the  Marine 
Corps  senior  in  rank  to  major,  receive  any  increase  in  pay  or  allowances  by 
reason  of  such  detail  or  duty.     [38  Stat.  L.  939.]  
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[^In juries  to  aviaiors  —  gratuities  and  pensions.']  In  the  event  of  the 
death  of  an  oflScer  or  enlisted  man  of  the  Navy  or  Marine  Corps  from  wounds 
or  disease,  the  result  of  an  aviation  accident,  not  the  result  of  his  own  mis- 
conduct, received  while  engaged  in  actual  flying  in  or  in  handling  air  craft, 
the  gratuity  to  be  paid  under  the  provisions  of  the  Act  approved  August 
twenty-second,  nineteen  hundred  and  twelve,  entitled  "An  Act  making  ap- 
propriations for  the  naval  service  for  the  fiscal  year  ending  June  thirtieth, 
nineteen  hundred  and  thirteen,  and  for  other  purposes,"  shall  be  an  amount 
equal  to  one  year's  pay  at  the  rate  received  by  such  ofiicer  or  enlisted  man  at 
the  time  of  the  accident  resulting  in  his  death.  In  all  cases  where  an  officer 
or  enlisted  man  of  the  ITavy  or  Marine  Corps  dies,  or  where  an  enlisted  man 
of  the  Navy  or  Marine  Corps  is  disabled  by  reason  of  any  injury  received 
or  disease  contracted  in  line  of  duty,  the  result  of  an  aviation  accident,  re- 
ceived while  employed  in  actual  flying  in  or  in  handling  air  craft,  the  amoiint 
of  pension  allowed  shall  be  double  that  authorized  to  be  paid  should  death 
or  the  disability  have  occurred  by  reason  of  an  injury  received  or  disease 
contracted  in  line  of  duty,  not  the  result  of  an  aviation  accident,  [55  Stat. 
L.  939.] 

For  the  Act  of  Aug.  22,  1012,  see  1914  Supp.  Fed.  Stat.  Annot.  289. 

[Repeal  of  inconsistent  laws.]  All  Acts  or  parts  of  Acts  in  so  far  as  they 
are  inconsistent  with  the  provisions  of  this  Act  are  hereby  repealed.  \_38 
StaJt.  L.  9JfO.'] 

[United  States  naval  reserve — r  establishment.']  *  *  ♦  There  is 
hereby  established  a  United  States  naval  reserve,  which  shall  consist  of 
citizens  of  the  United  States  who  have  been  or  may  be  entitled  to  be  hon- 
orably discharged  from  the  Navy  after  not  less  than  one  four-year  term  of 
enlistment  or  after  a  term  of  enlistment  during  minority.  The  naval  reserve 
shall  be  organized  under  the  Bureau  of  Navigation  and  shall  be  governed  by 
the  Articles  for  the  Government  of  the  Navy  and  by  the  Naval  Regulations 
and  Instructions.  Whenever  actively  employed  with  the  Navy,  or  whenever 
employed  in  authorized  travel  to  and  from  prescribed  active  duty  wilii  the 
Navy,  its  members  shall  be  employed  as  members  of  the  naval  reserve  and 
shall  while  so  employed  be  held  and  considered  to  be  in  all  respects  in  the 
same  status  as  enlisted  men  of  the  Navy  on  active  duty,  except  that  they  shall 
not  be  advanced  in  rating  in  time  of  peace.  When  not  actively  employed 
with  the  Navy,  members  of  the  naval  reserve  shall  not  be  entitled  to  any  pay, 
bounty,  gratuity,  or  pension  except  the  pay  expressly  provided  for  members 
of  the  naval  reserve  by  the  provisions  of  this  Act,  nor  shall  they  be  entitled 
to  retirement  by  reason  of  such  service  in  the  naval  reserve. 

Enlistments  in  the  naval  reserve  shall  be  made  in  the  rating  in  which  last 
honorably  discharged  from  the  Navy  for  a  period  of  four  years  unless  sooner 
discharged  by  competent  authority.  No  man  shall  be  first  enlisted  in  the 
naval  reserve  after  eight  years  from  the  date  of  his  last  discharge  from 
the  Navy  nor  unless  he  be  found  to  be  physically  fit  to  perform  the  duties  of 
the  rating  in  which  last  discharged,  nor  shall  any  man  whose  last  service  in 
the  Navy  was  terminated  by  any  means  other  than  by  an  honorable  discharge 
be  eligible  for  enlistment  in  the  naval  reserve.  Eeenlistments  in  the  naval 
reserve  shall  be  made  under  such  regulations  as  may  be  prescribed  by  the 
Secretary  of  the  Navy. 
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Enlistments  in  the  naval  reserve  shall  be  made  in  two  classes.  Class  one 
shall  consist  of  those  men  who  enlist  in  the  naval  reserve  within  four  months 
from  the  date  of  their  last  honorable  discharge  from  the  Navy.  Class  two 
shall  consist  of  those  men  who  enlist  in  the  naval  reserve  after  four  months 
and  within  eight  years  from  the  date  of  their  last  honorable  discharge  from 
the  Navy. 

In  addition  to  the  enlistments  in  the  naval  reserve  above  provided,  the 
Secretary  of  the  Navy  is  authorized  to  transfer  to  the  naval  reserve  at  the 
expiration  of  an  enlistment  any  enlisted  man  of  the  Navy  who  may,  after 
two  years  from  the  date  of  approval  of  this  Act,  complete  service  in  the  Navy 
of  sixteen,  or  twenty  or  more  years  and  be  entitled  at  the  expiration  of  his 
enlistment  to  an  honorable  discharge.  Such  transfers  shall  only  be  made 
upon  voluntary  application  and  in  the  rating  in  which  then  serving,  and  the 
men  so  transferred  shall  be  continued  in  the  naval  reserve  until  discharged 
by  competent  authority. 

Members  of  the  naval  reserve  of  class  one  and  men  transferred  to  the  naval 
reserve  shall  be  required  to  keep  on  hand  such  part  of  the  uniform  clothing 
outfit  as  may  be  prescribed  by  the  Secretary  of  the  Navy,  and  all  members  of 
the  naval  reserve  shall  be  issued  a  distinctive  badge  or  button  which  may  be 
worn  with  civilian  dress. 

Members  of  class  one  who  have  served  less  than  eight  years  in  the  Navy 
shall  be  paid  at  the  rate  of  $30  per  annum,  and  those  who  have  served  eight 
or  more  years  and  less  than  twelve  years  in  the  Navy  shall  be  paid  at  the 
rate  of  $60  per  annum  and  those  who  have  served  twelve  or  more  years  in  the 
Navy,  $100  per  annum.  AU'members  of  the  naval  reserve  of  class  two  shall 
be  paid  at  the  rate  of  $12  per  annum,  and  when  first  called  into  active  serv- 
ice on  board  a  vessel  of  the  Navy  shall  receive  an  allowance  for  an  outfit  of 
clothing  not  exceeding  $30  in  value,  to  be  expended  under  regulations  pre- 
scribed by  the  Secretary  of  the  Navy. 

Members  of  the  naval  reserve  who  have,  when  transferred  to  the  naval 
reserve,  completed  service  in  the  Navy  of  sixteen,  or  twenty  or  more  years 
shall  be  paid  at  the  rate  of  one-third,  and  one-half,  respectively,  of  the  base 
pay,  plus  permanent  additions  thereto,  whidi  they  were  receiving  at  the 
close  of  their  last  service  in  the  Navy. 

Members  of  the  naval  reserve  may,  in  time  of  peace,  be  required  to  per- 
form not  less  than  one  month's  active  service  on  board  a  vessel  of  the  Navy, 
during  each  year  of  service  in  the  naval  reserve,  and  such  active  service  shall 
not  exceed  two  months  in  any  one  year:  Provided,  That  the  aforesaid  active 
service  with  the  Navy  may  be  required  at  any  time  after  entrance  in  the 
naval  reserve.  In  time  of  war  they  may  be  required  to  perform  active  service 
with  the  Navy  throughout  the  war,  not  to  exceed  the  term  of  enlistment  in  the 
case  of  those  enlisted  in  the  naval  reserve.  Any  pay  which  may  be  due  any 
member  of  the  naval  reserve  shall  be  forfeited  when  so  ordered  by  the  Sec- 
retary of  the  Navy  upon  the  failure,  under  such  conditions  as  may  be  pre- 
scribed by  the  Secretary  of  the  Navy,  of  such  man  to  report  for  muster  and 
inspection. 

l?ho3e  members  of  the  naval  reserve  of  class  one,  and  those  members  who 

have  been  transferred  to  the  naval  reserve,  who  reenlist  in  the  Navy  within 

four  months  from  the  date  of  their  discharge  from  the  naval  reserve,  shall 

not  be  entitled  to  a  gratuity  of  four  months'  pay,  but  their  reenlistment  in 

the  Navy  shall  be  held  and  considered  to  have  been  made  within  four  months 

from  the  date  of  discharge  from  the  Navy  for  the  purpose  of  continuoua- 
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service  pay.  The  period  of  time  during  which  members  of  the  naval  reserve 
were  actively  employed  with  the  Navy  while  enlisted  in  the  naval  reserve 
shall  ^  for  the  purposes  of  retirement,  be  counted  as  active  service  in  the  Navy 
in  the  case  of  those  who  reenlist  in  the  Navy  after  service  in  the  naval  reserve. 

The  Secretary  of  the  Navy  is  authorized  in  time  of  war,  or  when,  in  the 
opinion  of  the  President,  war  is  threatened,  to  call  any  enlisted  man  on  the 
retired  list  into  active  service  for  such  duty  as  he  may  be  able  to  perform. 
While  so  employed  such  enlisted  men  shall  receive  the  same  pay  and  allow- 
ances they  were  receiving  when  placed  on  the  retired  list:  Provided,  That 
enlisted  men  on  the  retired  list  shall  not  be  eligible  for  enlistment  in  or  trans- 
fer to  the  naval  reserve. 

The  sum  of  $130,000  is  hereby  appropriated  to  carry  into  effect  the  fore- 
going provisions  relating  to  a  naval  reserve.     [38  Stat.  L.  9-40.] 

[Be-establishmeni  of  grades  of  Admiral  and  Vice-Admiral  —  officers  en- 
titled to  promotion  —  pay  —  vacancies.l  That  hereafter  the  commander  in 
chief  of  the  United  States  Atlantic  Fleet,  the  commander  in  chief  of  the 
United  States  Pacific  Fleet,  and  the  commander  in  chief  of  the  Asiatic  Fleet, 
respectively,  shall  each,  after  being  designated  as  such  commander  in  chief 
by  the  President,  and  from  the  date  of  assuming  command  of  such  fleet  until 
his  relinquishment  of  such  command,  have  the  rank  and  pay  of  an  admiral ; 
and  in  each  of  the  above-named  fleets  the  officer  serving  as  second  in  command 
thereof  shall  each,  after  being  designated  as  such  second  in  command  by  the 
President,  and  from  the  date  of  assuming  duty  as  such  second  in  command 
until  his  relinquishment  of  such  duty,  have  the  rank  and  pay  of  a  vice 
admiral ;  and  the  grades  of  admiral  and  vice  admiral  in  the  Navy  are  hereby 
reestablished  and  authorized  for  the  purposes  of  this  section.  The  annual 
pay  of  an  admiral  shall  be  $10,000,  and  of  a  vice  admiral  $9,000 :  Provided, 
That  in  time  of  peace  officers  to  serve  as  commander  in  chief  and  as  second 
in  command  of  the  three  said  fleets  shall  be  designated  from  among  the  rear 
admirals  on  the  active  list  of  the  Navy:  Provided  further.  That  nothing 
herein  contained  shall  create  any  vacancy  in  any  grade  in  the  Navy  nor 
increase  the  total  number  of  officers  allowed  by  existing  law,  and  that  when 
an  officer  is  detached  from  dutv  as  such  commander  in  chief  or  as  such 
second  in  command,  as  above  provided,  he  shall  return  to  his  regular  rank 
in  the  list  of  rear  admirals  and  shall  thereafter  receive  only  the  pay  and 
allowances  of  such  regular  rank.     [38  Stat.  L.  P-Ji.] 

[Paymaster's  cleric  —  title  changed  to  pay  clerJc  —  appointment  —  pay 
and  allowances,'\  The  title  of  paymaster's  clerk  in  the  United  States  Navy 
is  hereby  changed  to  pay  clerk,  and  hereafter  all  pay  clerks  shall  be  warranted 
from  acting  pay  clerks,  who  shall  be  appointed  from  enlisted  men  in  the  Navy 
holding  acting  or  permanent  appointments  as  chief  petty  officers  who  have 
served  at  least  three  years  as  enlisted  men,  at  least  two  years  of  which  service 
must  have  been  on  board  a  cruising  vessel  of  the  Navy.  All  appointments 
as  acting  pay  clerks  shall  be  made  by  the  Secretary  of  the  Navy,  and  all  such 
appointees,  in  addition  to  the  qualifications  above  set  forth,  must  be  citizens 
of  the  United  States.  All  acting  appointments  herein  provided  for  shall  be 
made  permanent  under  regulations  established  by  the  Secretary  of  the  Navy : 
Provided,  That  paymasters'  clerks  now  in  the  Navy  whose  total  service  as 
such  is  less  than  one  year  and  who  are  citizens  of  the  United  States  may,  upon 
the  passage  of  this  Act,  be  given  appointments  as  acting  pay  clerks  without 
previous  service  as  enlisted  men :    Provided  further.  That  paymasters'  clerks 
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now  in  the  service  and  former  paymasters'  clerks  whose  appointments  have 
been  revoked  within  six  months  next  preceding  the  passage  of  this  Act,  who 
have  had  not  less  than  one  year's  actual  service  as  such^  and  who  are  citizens 
of  the  United  States,  may,  upon  the  passage  of  this  Act,  be  warranted  as 
pay  clerks  without  previous  service  as  enlisted  men  or  as  acting  pay  clerks: 
And  provided  further.  That  pay  clerks  and  acting  pay  clerks  shall  have  the 
same  pay,  allowances,  and  other  benefits  as  are  now  or  may  hereafter  be  al- 
lowed otiier  warrant  officers  and  acting  warrant  officers,  respectively.  [38 
Stat.  L.  9^.] 

[Chief  pay  clerics  —  who  may  serve  —  rank,  pay  and  allowances.'}  That 
all  pay  clerks  shall,  after  six  years'  service  as  such,  be  commissioned^  chief 
pay  clerks  and  shall  on  promotion  have  the  rank,  pay,  and  allowances  of  chief 
boatswain :  Provided,  That  in  computing  the  six  years'  service  herein  pro- 
vided for  credit  shall  be  given  for  all  service  in  the  Navy  as  pay  clerk,  acting 
pay  clerk,  and  paymaster's  clerk :  Provided  further.  That  paymasters'  clerks 
now  in  the  Navy  and  former  paymasters'  clerks  whose  appointments  have 
been  revoked  wifliin  six  months  next  preceding  the  passage  of  this  Act,  who 
have  had  not  less  than  six  years'  actual  service  as  such,  and  who  are  citizens 
of  the  United  States,  may,  upon  the  passage  of  this  Act,  be  commissioned  as 
chief  pay  clerks  without  previous  service  as  enlisted  men,  acting  pay  clerks, 
or  pay  clerks,     [38  Stat.  L.  9-4^8-] 

iNumher  of  pay  clerics,  etc.  —  qiuilificaiions.']  That  the  total  number  of 
chief  pay  clerks,  pay  clerks,  and  acting  pay  clerks  allowed  by  this  Act  shall 
not  exceed  one  for  each  two  hundred  and  fifty  enlisted  men  in  the  United 
States  Navy  now  or  hereafter  allowed  by  law,  and  such  chief  pay  clerks,  pay 
clerks,  and  acting  pay- clerks  shall  be  assigned  to  duty  with  pay  officers  under 
such  rules  as  the  Secretary  of  the  Navy  may  prescribe :  Provided,  That  no 
person  shall  be  appointed  a  chief  pay  clerk,  pay  clerk,  or  acting  pay  clerk 
under  any  provisions  contained  in  this  Act  until  his  physical,  mental,  moral, 
and  professional  qualifications  have  been  satisfactorily  established  by  exam- 
ination before  a  board  of  examining  officers  appointed  by  the  Secretary  of  the 
Navy,  from  officers  of  the  pay  corps  when  practicable  and  according  to  such 
regulations  as  he  may  prescribe :  Provided  further.  That  no  person  shall  be 
appointed  a  chief  pay  clerk,  pay  clerk,  or  acting  pay  clerk  unless  his  accumu- 
lated previous  service  in  the  Army,  Navy,  and  Marine  Corps,  together  with 
his  possible  future  service  prior  to  attaining  the  age  of  sixty-two  years,  will 
amount  to  at  least  thirty  years,  except  that  this  proviso  shall  not  apply  to 
such  persons  as  were  serving  in  the  Navy  as  paymasters'  clerks  during  the 
period  from  September  first,  nineteen  hundred  and  thirteen,  to  October 
thirty-first,  nineteen  hundred  "and  thirteen.     [38  Stat.  L.  9Jf2.] 

[Limitation  as  to  a-ge  of  pay  clerks.']  That  the  limitation  as  to  age  con- 
tained in  section  thirteen  hundred  and  seventy-nine  of  the  Revised  Statutes 
of  the  United  States,  relating  to  appointment  of  assistant  paymasters  in  the 
United  States  Navy,  shall  not  apply  to  chief  pay  clerks  and  pay  clerks  ap- 
pointed under  the  provisions  of  this  Act,  who  must  be  between  the  ages  of 
twenty-one  and  thirty-five  years  at  the  time  of  appointment  as  assistant  pay- 
masters in  the  United  States  Navy :  Provided,  That  this  shall  not  be  con- 
strued as  giving  any  preference  in  said  appointment  of  assistant  paymasters 
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to  said  chief  pay  clerks  and  pay  clerks  except  as  to  the  limitation  of  age. 
IS8  Stat.  L.  94S.^ 

For  R.  S.  see.  1379,  see  5  Fed.  Stat.  Annot.  257. 

[Repeal  of  conflicting  laws.'\  That  sections  thirteen  hundred  and  eighty- 
six,  thirteen  hundred  and  eighty-seven,  and  thirteen  hundred  and  eighty- 
eight  of  the  Revised  Statutes,  and  all  Acts  and  parts  of  Acts,  so  far  as  they 
are  in  conflict  with,  the  provisions  of  this  Act,  be,  and  the  saine  are  hereby, 
repealed.     \_38  Stat.  L.  943.'] 

For  R.  S.  sees.  1386,  1387,  1388,  here  repealed,  see  5  Fed.  Stat.  Annot.  259. 

l^Courta-martidl  prisoners  —  commutation  of  rations.]  *  *  *  That 
the  Secretary  of  the  Navy  is  authorized  to  commute  rations  for  such  general 
courts-martial  prisoners  in  such  amounts  as  seem  to  him  proper,  which  may 
vary  in  accordance  with  the  location  of  the  naval  prison,  but  which  shall  in 
no  case  exceed  30  cents  per  diem  for  each  ration  so  commuted.  138  Stat.  L. 
943.] 

[Transportation  of  fuel  —  expense    charged    to    what    appropriation.] 

*  *  *  That  hereafter,  when  the  lowest  obtainable  cost  of  transportation 
of  fuel  between  the  Atlantic  and  Pacific  coasts  of  the  United  States  by  mer- 
chant carriers  is  considered  excessive,  the  appropriation  "Fuel  and  trans- 
portation" may  be  charged  with  the  expense  of  pay,  transportation,  shipping, 
and  subsistence  of  civilian  officers  and  crews,  and  such  other  incidental  ex- 
penses as  can  not  be  paid  from  other  appropriations,  of  naval  auxiliaries 
engaged  in  the  transportation  of  fuel:  Provided,  That  the  appropriation 
^'Maintenance  of  naval  auxiliaries"  is  insufficient  therefor.  [38  Stat.  L. 
9U.] 

[Assistant  naval  constructors  —  eligibility  of  officers  of  line.]  ♦  ♦  ♦ 
Officers  of  the  line  of  the  Navy  who  have  had  not  less  than  three  years' 
service  in  the  grade  of  ensign  and  have  taken  or  are  taking  satisfactorily  a 
post-graduate  course  in  naval  architecture  under  orders  from  the  Secretary 
of  the  Navy  shall  be  eligible  for  transfer  to  the  grade  of  assistant  naval  con- 
structor :  Provided,  That  there  shall  not  be  more  than  five  such  transfers  in 
any  one  calendar  year  and  that  the  total  increase  in  the  number  of  naval  con- 
structors and  assistant  naval  constructors  by  reason  of  such  transfers  shall  not 
exceed  twenty-four.     [38  Stat.  L.  945.] 

[Marine  Corps  —  increased  compensation  while  on  sea  duty.]  ♦  ♦  ♦ 
That  the  increased  compensation  as  now  fixed  by  law  for  the  Marine  Corps 
for  foreign  shore  service  shall  hereafter  be  paid  to  the  officers  and  enlisted 
men  of  that  corps  while  on  sea  duty,  in  the  same  manner  and  under  the 
same  conditions  as  is  provided  by  the  Act  approved  May  thirteenth,  nineteen 
himdred  and  eight,  for  officers  of  the  Navy.     [38  Stat.  L.  948.] 

For  the  Act  of  May  13,  1008,  see  1909  Supp.  Fed.  Stat.  Annot.  399. 

[Gunnery    sergeants,    corporals    and    privates — change    in    numbers.] 

*  *  *  That  the  number  of  gunnery  sei^ants  heretofore  authorized  is 
increased  by  twenty;  that  the  number  of  sergeants  heretofore  authorized 
is  increased  by  twenty;  that  the  number  of  corporals  heretofore  author- 
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ized  is  increased  by  seventy;  and  that  the  number  of  privates  heretofore 
authorized  is  decreased  by  one  hundred  and  ten.     [S8  Stat.  L.  948.] 

[Rations  and  commutations  —  enlisted  men  on  shore  dviy  —  sales  to 
officers,  etc.,  of  articles  of  svhsistence  stores.]  *  *  *  No  law  shall  be 
construed  to  entitle  enlisted  men  on  shore  duty  to  any  rations  or  commutation 
therefor  other  than  such  as  are  now  or  may  hereafter  be  allowed  enlisted 
men  in  the  Army:  Provided,  however.  That  when  it  is  impracticable  or 
the  expense  is  found  greater  to  supply  marines  serving  on  shore  duty  in  the 
island  possessions  and  on  foreign  stations  with  the  Army  ration,  such  marines 
may  be  allowed  the  Navy  ration  or  commutation  therefor :  Provided,  That 
hereafter  so  much  of  this  appropriation  as  may  be  necessary  may  be  applied 
for  the  purchase,  for  sale  to  officers,  enlisted  men,  and  civilian  employees,  of 
such  articles  of  subsistence  stores  as  may  from  time  to  time  be  designated 
and  under  such  regulations  as  may  be  prescribed  by  the  Secretary  of  the 
Navy.     [S8  Stai.  L.  9W.] 


NEUTRALITY. 

Resolution  of  March  4, 1915,  No.  14,    180. 

Enforcement  of  Neutrality — Authority   Given  President^^TVith' 
holding  Clearance — Penalties,    180. 


Joint  Reaoltttion  To  empower  tbe  President  to  better  enforce  and  maintain  tlie  neutrality 

of  the  United  States. 

IBesolution  of  March  4,  1915,  No,  14.] 

[Enforcem-ent  of  neiUrality  —  avJthority  given  President  —  withholding 
clearance  —  penalties.]  That,  from  and  after  the  passage  of  this  resolution, 
and  during  the  existence  of  a  war  to  which  the  United  States  is  not  a  party, 
and  in  order  to  prevent  the  neutrality  of  the  United  States  from  being  vio- 
lated by  the  use  of  its  territory,  its  ports,  or  its  territorial  waters  as  the  base 
of  operations  for  the  armed  forces  of  a  belligerent,  contrary  to  the  obligations 
imposed  by  the  law  of  nations,  the  treaties  to  which  the  United  States  is  a 
party,  or  contrary  to  the  statutes  of  the  United  States,  the  President  be,  and 
he  is  hereby,  authorized  and  empowered  to  direct  the  collectors  of  cus- 
toms under  the  jurisdiction  of  the  United  States  to  withhold  clearance  from 
any  vessel,  American  or  foreign,  which  he  has  reasonable  cause  to  believe  to 
be  about  to  carry  fuel,  arms,  ammunition,  men,  or  supplies  to  any  warship, 
or  tender,  or  supply  ship  of  a  belligerent  nation,  in  violation  of  the  obligations 
of  the  United  States  as  a  neutral  nation.  In  case  any  such  vessel  shall  depart 
or  attempt  to  depart  from  the  jurisdiction  of  the  United  States  without  clear- 
ance for  any  of  the  purposes  above  set  forth,  the  owner  or  master  or  person 
or  persons  having  charge  or  command  of  such  vessel  shall  severally  be  liable 
to  a  fine  of  not  less  than  $2,000  nor  more  than  $10,000,  or  to  imprisonment 
not  to  exceed  two  years,  or  both,  and,  in  addition,  such  vessel  shall  be  for- 
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feited  to  the  United  States.  That  the  President  of  the  United  States  be, 
and  he  is  hereby,  authorized  and  empowered  to  employ  such  part  of  the  land 
or  naval  forces  of  the  United  States  as  shall  be  necessary  to  carry  out  the 
purposes  of  this  resolution.  That  the  provisions  of  this  resolution  shall  be 
deemed  to  extend  to  all  land  and  water,  continental  or  insular,  within  the 
jurisdiction  of  the  United  States.     [38  Stat.  L.  1226.^ 


OCHOCO  NATIONAL  FOREST. 

See  TIMBER  LANDS  AND  FOREST  RESERVES. 


OFFICERS. 

See  PUBLIC  OFFICERS. 


OFFICERS  OF  MERCHANT  VESSELS. 

Act  of  October  22,  1914,  Ch.  334,   181. 

Watch    Officers — Licenses — Term — Renewal — Suspension — Naval 
Service — Pensions,  181. 

Act  of  March  3,  1915,  Ch.  79, 182. 

Sec.  1.  Licensed  Officers — Duties — Assisting  Inspectors  in  Examination  of 
Vessels — Revocation  of  License — Grounds,  182. 
2.  Repeal  of  Conflicting  Laws,  183. 


ORO  88-REFERENOE. 

LaFollette  Seamen's  Act,  see  SEAMEN. 


An  Act  To  amend  section  forty-one  hundred  and  thirty-one  of  the  Revised  Statutes  of  the 
United  States  of  America  as  amended  by  the  Act  of  Congress  approved  May  twenty- 
eiglith,  di^teen  hundred  and  ninety-siz,  relating  to  the  renewal  of  licenses. 

^lAct  of  Oct.  22,  1914,  Ch.  334.2 

[Watch  officers  —  licenses  —  term  —  renewal  —  suspension  —  navaZ  serv- 
ice—  pensions.'\  That  section  two  of  section  forty-one  hundred  and  thirty- 
one  of  the  Kevised  Statutes  of  the  United  States  as  amended  by  the  Act  of 
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Congress  approved  May  twenty-eighth,  eighteen  hundred  and  ninety-six, 
relating  to  the  renewal  of  licenses,  be,  and  is  hereby,  amended  so  as  to  read 
as  follows: 

^*Sec.  2.  That  all  licenses  issued  to  such  officers  shall  be  for  a  term  of 
five  years,  but  the  holder  of  a  license  may  have  the  same  renewed  for  another 
five  years  in  the  manner  prescribed  in  the  rules  and  regulations  of  the  Board 
of  Supervising  Inspectors:  Provided,  however.  That  any  officer  holding  a 
license,  and  who  is  engaged  in  a  service  which  necessitates  his  continuous  ab- 
sence from  the  United  States,  may  make  application  in  writing  for  renewal 
and  transmit  the  same  to  the  board  of  local  inspectors,  with  his  certificate 
of  citizenship,  if  naturalized,  and  a  statement  of  the  applicant,  verified  be- 
fore a  consul  or  other  officer  of  the  United  States  authorized  to  administer 
an  oath,  setting  forth  the  reasons  for  not  appearing  in  person ;  and  upon  re- 
ceiving the  same  the  board  of  local  inspectors  that  originally  issued  such 
license  shall  renew  the  same  and  shall  notify  the  applicant  of  such  renewal: 
Provided  further.  That  no  license  as  master,  mate,  or  pilot  of  any  class  of 
vessel  shall  be  renewed  without  furnishing  a  satisfactory  certificate  of  ex- 
amination as  to  color  blindness.  And  in  all  cases  where  the  issue  is  the  sus- 
pension or  revocation  of  such  licenses,  whether  before  the  local  boards  of 
inspectors  (of  steam  vessels),  as  provided  for  in  section  forty-four  hundred 
and  fifty  of  the  Kevised  Statutes,  or  before  the  supervising  inspector,  as 
provided  for  in  section  forty-four  hundred  and  fifty-two  of  the  Revised  Stat- 
utes, the  accused  shall  be  allowed  to  appear  by  counsel  and  to  testify  in  his 
own  behalf.  No  master,  mate,  pilot,  or  engineer  of  steam  vessels  licensed 
under  title  fifty-two  of  the  Revised  Statutes,  pages  forty-three  hundred  and 
ninety-nine  to  forty-five  hundred,  shall  be  liable  to  draft  in  time  of  war, 
except  for  the  performance  of  duties  such  as  required  by  his  license;  and 
while  performing  such  duties  in  the  service  of  the  United  States  every  such 
master,  mate,  pilot,  or  engineer  shall  be  entitled  to  the  highest  rate  of 
wages  paid  in  the  merchant  marine  of  the  United  States  for  similar  services ; 
and  if  killed  or  wounded  while  performing  such  duties  under  the  United 
States,  they,  or  their  heirs,  or  their  legal  representatives,  shall  be  entitled 
to  all  the  privileges  accorded  to  soldiers  and  sailors  serving  in  the  Army  or 
Navy,  under  the  pension  laws  of  the  United  States.*'    [88  Stat.  L.  765.] 

For  sec.  2  of  the  Act  of  May  28,  1896,  as  it  read  prior  to  this  amendment,  see  5  Fed. 
Stat.  Annot.  306. 

For  R.  8.  sec.  4450,  4452,  here  referred  to  see  5  Fed.  Stat.  Annot.  402,  403. 


An  Act  To  better  regnlate  the  serving  of  licensed  officers  in  the  merchant  marine  of  the 

United  States  and  to  promote  safety  at  aea. 

I  Act  of  March  3,  1915,  Ch.  7P.] 

[Seo.  1.]  [Licensed  officers  —  duties  —  assisting  inspectors  in  examinor 
tion  of  vessels  — revocation  of  license  —  grounds."]  That  sections  forty-four 
hundred  and  forty-eight  and  forty-four  hundred  and  forty-nine  of  the  Re- 
vised Statutes  of  the  United  States  be,  and  are  hereby,  amended  to  read  as 
follows : 

''Sec.  4448.  ^hat  all  officers  licensed  under  the  provisions  of  this  title 
shall  assist  the  inspectors  in  their  examination  of  any  vessels  to  which  such, 
licensed  officers  belong  and  shall  point  out  all  defects  and  imperfections 
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known  to  them  in  the  hull;  equipments,  boilers,  or  machinery  of  such  vessel, 
and  shall  also  make  known  to  Uie  inspectors  at  the  earliest  opportunity  all 
accidents  or  occurrences  producing  serious  injury  to  the  vessel,  her  equip- 
ments, boilers,  or  machinery,  and  in  default  thereof  the  license  of  any  such 
officer  so  neglecting  or  refusing  shall  be  suspended  or  revoked. 

"Xo  inspector  or  supervising  inspector  receiving  information  from  a 
licensed  officer  who  is  employed  on  any  vessel  as  to  defects  in  such  vessel,  or 
her  equipments,  boilers,  or  machinery,  or  that  any  provision  of  this  title  is 
being  violated,  shall  impart  the  name  of  such  licensed  officer,  or  the  source  of 
his  information,  to  any  person  other  than  his  superiors  in  the  Steamboat- 
Inspection  Service.  Any  inspector  or  supervising  inspector  violating  this 
provision  shall  be  subject  to  dismissal  from  the  service. 

^'SeC.  4449.  That  if  any  licensed  officer  shall,  to  the  hindrance  of  com- 
merce, wrongfully  or  unreasonably  refuse  to  perform  his  official  duties  after 
having  signed  articles  or  while  employed  on  any  vessel  as  authorized  by  the 
terms  of  his  certificate  of  license,  or  if  any  pilot  or  engineer  shall  refuse  to 
admit  into  the  pilot  house  or  engine  room  any  person  whom  the  master  or 
owner  of  the  vessel  may  desire  to  place  there  for  the  purpose  of  learning  the 
profession,  his  license  shall  be  revoked  or  suspended  upon  the  same  proceed- 
ings as  are  provided  in  other  cases  of  revocation  or  suspension  of  such 
license."     [S8  Stat.  L.  89S.] 

For  R«  S.  sees.  4448,  4449,  as  they  read  prior  to  this  amendment,  see  5  Fed.  Stat.  Annot. 
402;  10  Fed.  Stat.  Annot.  248. 

Sec.  2.  [Repedl  of  conflicting  laws."]  That  all  laws  or  parts  of  laws  in 
conflict  with  this  Act  are  hereby  repealed.    IS8  Stat.  L.  89^.1 


OIL  AND  GAS  LANDS. 

See  MINERAL  LANDS,  MINES  AND  MINING. 


OPIUM. 

Importation  of,  see  IMPORTS  AND  EXPORTS. 

Regulation  of  traffic,  see  INTERNAL  REVENUE. 

Tax  on  manufacture  and  regulation  of  business,  see  INTERNAL  REVENUE. 
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PANAMA  CANAL. 

See  RIVERS,  HARBORS  AND  CANALS. 


PARKS. 

See  PUBLIC  PARKS. 


PATENTS. 

Act  of  July  16,  1914,  Gh.  141,  184. 

Sec.  1,  First  Assistant  and  Assistant  Commissioner,  184. 
Resolution  of  January  14, 1915,  No.  3,  184. 

Printed  Copies  of  Patents — Exchange  with  Dominion  of  Canada, 
184. 

Act  of  March  3,  1915,  CSi.  94,  185. 

Sec.l.  Application  for  Patent — Necessity — Requisites,  185. 
2.  Drawings  Furnished  by  Applicant,  185. 

[Sec.  1.]  IFirst  assistant  and  assistant  commissumer,']  ♦  ♦  ♦  The 
First  Assistant  Commissioner  of  Patents  and  the  Assistant  Commissioner 
of  Patents  shall  hereafter,  perform  such  duties  pertaining  to  the  office  of 
Commissioner  of  Patents  as  may  be  assigned  to  them,  respectively^  from  time 
to  time,  by  the  Commissioner  of  Patents.    [38  Stat  L.  Jt-Ql.'] 

This  is  from  the  LegiBlative,  Executive  and  Judicial  Appropriation  Act  of  July  16, 
1914,  ch.  141. 


Joint  Sesolntion  Anthoiizing  the  Commissioner  of  Patents  to  exchange  printed  co^es  of 

the  United  States  patents  with  the  Dominion  of  Canada. 

IResolution  of  Jan,  X4,  1915,  No.  a.] 

[Printed  copies  of  patents  —  exchange  with  Dominion  of  Canada^']  That 
the  Commissioner  of  Patents  of  the  United  States  be,  and  he  is  hereby,  au- 
thorized to  exchange  with  the  Dominion  of  Canada,  under  such  terms  of  con- 
tract as  may  by  him  be  deemed  practicable,  printed  copies  of  patents  now  in 
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the  United  States  Patent  Office  and  hereafter  issued  by  the  United  States. 
138  Stat  L.  1221.'] 


An  Act  To  amend  sectiona  forty-eisht  hnnflred  and  eighty-eisht  and  forty-eight  hundred 

and  eighty-nine  of  the  Hevised  Statutes,  relating  to  patents. 

[Act  of  March  3,  191S,  Ch.  94.1 

[Sec.  1.]  \_Application  for  patent  —  necessity  —  requisites,']  That  sec- 
tion forty-eight  hundred  and  eighty-eight  of  the  Kevised  Statutes  of  the 
United  States  be,  and  the  same  is  hereby,  amended  by  striking  out  from  the 
last  clause  thereof  the  words  "and  attested  by  two  witnesses,"  so  that  the 
section  so  amended  will  read  as  follows: 

''Sec.  4888.  Before  any  inventor  or  discoverer  shall  receive  a  patent  for 
his  invention  or  discovery,  he  shall  make  application  therefor,  in  writing,  to 
the  Commissioner  of  Patents,  and  shall  file  in  the  Patent  Office  a  written  de- 
scription of  the  same,  and  of  the  manner  and  process  of  making,  constructing, 
compounding,  and  using  it,  in  such  full,  clear,  concise,  and  exact  terms  as  to 
enable  any  person  skilled  in  the  art  or  science  to  which  it  appertains,  or  with 
which  it  is  most  nearly  connected,  to  make,  construct,  compound,  and  use  the 
same;  and  in  case  of  a  machine,  he  shall  explain  the  principle  thereof,  and  the 
best  mode  in  which  he  has  contemplated  applying  that  principle,  so  as  to 
distinguish  it  from  other  inventions ;  and  he  shall  particularly  point  out  and 
distinctly  claim  the  part,  improvement,  or  combination  which  he  claims  as 
his  invention  or  discovery.  The  specification  and  claim  shall  be  signed  by 
the  inventor."     [38  Stat.  L.  958.] 

For  R.  S.  sec.  4888,  see  5  Fed.  Stat.  Annot.  472. 

Sec.  2.  [Drawings  furnished  hy  applicant]  That  section  forty-eight 
hundred  and  eighty-nine  of  the  Kevised  Statutes  of  the  United  States  be, 
and  the  same  is  hereby,  amended  by  striking  out  the  words  ''and  attested  by 
two  witnesses,"  so  that  the  section  so  amended  will  read  as  follows : 

"Sec.  4889.  When  the  nature  of  the  case  admits  of  drawings,  the  ap- 
plicant shall  furnish  one  copy  signed  by  the  inventor  or  his  attorney  in  fact, 
which  shall  be  filed  in  the  Patent  Office;  and  a  copy  of  the  drawing  to  be 
furnished  by  the  Patent  Office,  shall  be  attached  to  the  patent  as  a  part  of 
the  specification."     [38  Stat.  L.  969.] 

See  5  Fed.  Stat.  Annot.  486. 


PHARMACY. 


Practice  in  China,  see  FOOD  AND  DRUGS. 
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PHOSPHATE  ROCK. 

See  MINERAL  LANDS.  MINES  AND  MINING. 


PHOSPHATES. 

See  PUBLIC  LANDS. 


PIKE  NATIONAL  FORESTS. 

See  TIMBER  LANDS  AND  FOREST  RESERVES. 


PLANTS  AND  PLANT  PRODUCTS, 

See  AGRICULTURE. 


PORTS  OF  ENTRY. 

See  CUSTOMS  DUTIES. 
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POSTAL  SERVICE— POST-OFFICE 

DEPARTMENT. 

Act  of  March  9,  1914,  Ch.  33,  187. 
Sec.  1.  Postmasters*  Salaries,  187. 

Clerks — Aggregate  Expenditure,  188. 
Pay  of  Substitute  and  Temporary  Carriers  and  Clerks,  188. 
Injured  En^ployees — Employment  of  Substitutes — Compensation 
for  Death,  188. 
.  Leases  for  Terminal  Railway  Post  Office,  188. 
Sale  of  Maps  and  Prints,  188. 

Seeds,  Bulbs,  Plants,  etc. — Rate  of  Postage — Fourth-Class  Matter 
— Time  for  Delivery,  188. 

Act  of  January  21,  1914,  Ch.  12,  189. 

Sec,  1,  Postmasters'  Claims  for  Losses — Investigation  by  Postmaster  Gen- 
eral— Payment,  189. 
2.  Report  to  Congress,  189. 

Act  of  February  6,  1914,  Ch.  15, 189. 

Postal  Money  Orders — Form — Payment,  189. 

Act  of  April  24,  1914,  Ch.  69^   190. 

Fourth-Class  Mail  Matter — Seeds,  etc. — Rate — Time  of  Delivery, 
190. 

Act  of  September  23,  1914,  Ch.  308,  190. 

Postal  Savings  Depositories,    190. 

Statutes  Made  Applicable  to  Mail  Matter — Reports,  190. 

Compensation  to  Postmasters,  etc.,  190. 

Resolution  of  March  4,  1915,  No.  15,  191. 

Appropriations — Salaries  of  Mail  Carriers,  191. 


CBOSS-REFEBIiNOiai. 


Marking  plant  or  plant  product  packages,  see  AGRICULTURE. 
Solicitor  for  post  office  department,  sec  JUDICIAL  OFFICERS. 


An  Act  Making  appropriatioiis  for  the  service  of  the  Poet  Office  Department  for  the  fiscal 
year  ending  June  thirtietii,  nineteen  hundred  and  fifteen,  and  for  other  purposes. 

I  Act  of  March  9,  1914,  Ch.  dd.] 

[Sec.  1.]  [^Postmasters^  salaries.']  ♦  *  ♦  That  hereafter,  in  deter- 
mining the  gross  receipts  upon  which  the  salary  of  a  postmaster  shall  be 
based,  stamps,  stamped  envelopes,  and  postal  cards  sold  in  large  or  unusual 
quantities  to  any  person  to  be  used  in  mailing  matter  at  other  post  oflSces,  or 

in  mailing  matter  diverted  from  other  offices,  shall  not  be  included,  whether 
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the  sale  be  made  with  or  without  solicitation  by  the  postmaster.     \S8  Stat.  lu 
296.^ 

[Clerks  —  aggregate  expenditure,']  *  *  *  Hereafter  the  appoint* 
ment  and  assignment  of  clerks  hereunder  shall  be  so  made  during  each  fiscal 
year  as  not  to  involve  a  greater  aggregate  expenditure  than  the  sum  appro- 
priated.    IS8  Stat.  L.  298.'] 

[Pay  of  stthstitute  and  temporary  carriers  and  clerks.]  *  *  *  That 
after  tfune  thirtieth,  nineteen  hundred  and  fourteen  the  pay  of  substitute 
letter  carriers  employed  in  the  places  of  r^ular  employees  absent  from  duty 
with  pay  and  of  auxiliary  and  temporary  carriers  employed  at  oflSces  where 
the  city  free  delivery  service  is  already  established  or  may  hereafter  be  es- 
tablishedy  and  of  substitute  clerks  employed  in  the  places  of  regular  em- 
ployees absent  from  duty  with  pay,  and  of  auxiliary  and  temporary  clerks 
employed  in  first  and  second  class  post  offices,  shall  be  at  the  rate  of  thirty-five 
cents  an  hour.  [38  Stat.  L.  299.] 

[Injured  employees  —  employment  of  svhstitutes  —  compensation  for 
death.]  *  *  *  That  hereafter  the  Postmaster  General  shall  have  au- 
thority to  employ  acting  employees  in  place  of  all  employees  or  substitutes 
hereinafter  mentioned  who  are  injured  while  on  duty,  who  shall  be  granted 
leave  of  absence  with  full  pay  during  the  period  of  disability,  but  not  ex- 
ceeding one  year,  then  at  the  rate  of  fifty  per  centum  of  the  employee's  salary 
for  the  period  of  disability  exceeding  one  year,  but  not  exceeding  twelve 
months  additional,  and  the  Postmaster  General  is  authorized  to  pay  the  sum 
of  $2,000,  which  shall  be  exempt  from  payment  of  debts  of  the  deceased,  ta 
the  legal  representatives,  for  the  benefit  of  wife,  children,  or  dependent  rela- 
tives, of  any  railway  postal  clerk,  substitute  railway  postal  clerk,  supervisory 
official  of  the  Railway  Mail  Service,  post  office  inspector,  letter  carrier  in  the- 
City  Delivery  Service,  rural  letter  carrier,  post-office  clerk,  or  special-delivery 
messenger  who  shall  be  killed  while  on  duty,  or  who,  being  injured  while  on 
duty,  shall  die  within  one  year  thereafter  as  the  result  of  such  injury:  Pro- 
vided, That  no  compensation  shall  be  paid  any  such  employee  for  any  injury 
occasioned  by  his  own  negligence.     [$8  Stat.  L.  SOI.] 

[Leases  for  terminal  railway  post  office.]  *  *  *  That  the  Postmaster 
General  may  hereafter  make  leases  for  terminal  railway  post  offices  for  terms 
not  exceeding  ten  years.     [38  Stat.  L.  301.] 

[Sale  of  maps  and  prints.]  *  ♦  ♦  And  the  Postmaster  General  may 
authorize  the  sale  to  the  public  of  post-route  maps  and  rural-delivery  maps- 
or  blue  prints  at  the  cost  of  printing  and  ten  per  cent  thereof  added,  the  pro- 
ceeds of  such  sales  to  be  used  as  a  further  appropriation  for  the  preparation 
and  publication  of  post-route  maps  and  nlral-delivery  maps  or  blue  prints. 
[5^  Stat.  L.  303.] 

[Seeds,  bvlbs,  plants,  etc.  —  rate  of  postage  —  fourth  class  maiter  —  time 
for  delivery.]  *  *  *  That  seeds,  cuttings,  bulbs,  roots,  scions,  and  plants, 
shall  hereafter  be  embraced  in  and  carried  as  fourth-class  matter,  and 
for  the  same  rates  of  postage :  Provided,  That  the  Postmaster  General  may, 
in  his  discretion,  by  order,  fix  the  time  within  which  all  parcels  of  the  fourtL 
class  shall  be  delivered.     [38  Stat.  L.  30i.] 

See  the  Act  of  April  24,  1914,  infra,  p.  190,  which  amends  the  last  paragraph. 
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An  Act  To  amend  the  Act  approved  May  ninth,  eighteen  hundred  and  eighty-eight,  as 
amended  by  the  Act  of  June  eleventh,  eighteen  hundred  and  ninety-six 

[Act  of  Jan,  21,  1914,  Ch,  12.1 

[Sec.  1.]  [^Postmasters'  clavms  for  losses  —  investigation  hy  Postmaster 
Oeneral  —  payment.^  That  the  Act  authorizing  the  Postmaster  General  to 
adjust  certain  claims  of  postmasters  for  loss  by  burglary,  fire,  or  other  un- 
avoidable casualty,  approved  May  ninth,  eighteen  hundred  and  eighty-eight, 
as  amended  by  the  Act  of  June  eleventh,  eighteen  hundred  and  ninety-six,  be, 
and  the  same  is  hereby,  amended  so  as  to  read  as  follows : 

"That  the  Postmaster  General  be,  and  he  is  hereby,  authorized  to  investi- 
gate all  claims  of  postmasters  for  the  loss  of  money-order  funds,  postal  funds, 
postal  savings  funds,  postage  stamps,  stamped  envelopes,  newspaper  wrappers, 
postal  cards,  postal  savings  cards,  postal  savings  stamps,  and  postal  savings 
certificates  belonging  to  the  United  States  in  the  hands  of  such  postmasters, 
and  for  the  loss  of  key-deposit  funds,  funds  deposited  to  cover  postage  on 
mailings,  and  funds  received  as  deposits  to  cover  orders  for  stamped  en- 
velopes, in  the  hands  of  such  postmasters,  resulting  from  burglary,  fire,  or 
other  unavoidable  casualty,  and  if  he  shall  determine  that  such  loss  resulted 
from  no  fault  or  negligence  on  the  part  of  such  postmasters,  to  pay  to  such 
postmasters  or  credit  them  with  the  amount  so  ascertained  to  have  been 
lost  or  destroyed,  and  also  to  credit  postmasters  with  the  amount  of  any 
remittance  of  money-order  funds,  postal  funds,  or  postal  savings  funds  made 
by  them  in  compliance  with  the  instructions  of  the  Postmaster  General, 
which  shall  have  been  lost  or  stolen  while  in  transit  by  mail  from  the  office 
of  the  remitting  postmaster  to  the  ofiice  designated  as  his  depository,  or  after 
arrival  at  such  depository  office  and  before  the  postmaster  at  such  depository 
office  has  become  responsible  therefor:  Provided,  That  no  claim  exceeding 
the  sum  of  $10,000  shall  be  paid  or  credited  until  after  the  facts  shall  have 
been  ascertained  by  the  Postmaster  General  and  reported  to  Congress,  to- 
gether with  his  reconmiendation  thereon,  and  an  appropriation  made  there- 
for: And  provided  further.  That  this  Act  shall  not  embrace  any  claim  for 
losses  as  aforesaid  which  accrued  more  than  four  years  prior  to  the  date  of 
approval  of  this  Act;  and  all  such  claims  must  be  presented  within  six 
months  after  such  date,  and  no  claim  for  losses  which  may  hereafter  accrue 
shall  be  allowed  unless  presented  within  six  months  from  the  time  the  loss 
occurred."     [S8  Stat.  L.  «75.] 

For  the  Act  of  May  9,  1888,  as  amended  by  the  Act  of  June  11, 1896,  see  6  Fed.  Stat. 
Annot.  799. 

Sec.  2.  [Report  to  Congress."]  That  it  is  hereby  made  the  duty  of  the 
Postmaster  General  to  report  his  action  herein  to  Congress  annually,  with  his 
reasons  therefor  in  each  particular  case.     [38  Stat.  L.  279.] 


An  Act  To  resoUte  the  payment  of  postal  money  ordexa. 
lAct  of  Feb.  6,  1914,  Ch.  15.] 

[Postal  money  orders  —  form  —  payment.]  That  under  such  rules  and 
r^ulations  as  the  Postmaster  General  shall  prescribe  postal  money  orders 
may  be  issued  payable  at  any  money-order  post  office,  and  on  and  after  the 
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date  upon  which  such  rules  and  r^ulations  become  effective  all  money  orders 
shall  be  legally  payable  at  any  money-order  post  office,  although  drawn  on  a 
specified  office;  and  that  all  laws  or  parts  of  laws  in  conflict  herewith  are 
hereby  repealed.     [S8  Stat.  L.  2S0.] 


An  Act  To  amend  an  Act  entitled  ''An  Act  making  appropriations  for  the  service  of  the 
Post  Office  Department  for  the  fiscal  year  ending  June  thirtieth,  nineteen  hundred  and 
fifteen,  and  for  other  purposes/'  approved  March  ninth,  nineteen  hundred  and  four- 
teen. 

{Act  of  ApHl  24 f  1914,  CH.  6P.] 

\Fowrth  class  mail  matter  —  seeds,  etc.  —  raie  —  time  of  delivery. "]  That 
seeds,  cuttings,  bulbs,  roots,  scions,  and  plants,  shall  hereafter  be  embraced  in 
and  carried  as  fourth-class  matter  and  for  the  same  rates  of  postage :  Pro- 
vided, That  all  packages  thereof  containing  eight  ounces  or  less  shall  be 
charged  for  at  the  rate  of  1  cent  for  two  ounces  or  fraction  thereof :  Provided 
further.  That  the  Postmaster  General  may,  in  his  discretion,  by  order,  fix 
the  time  within  which  all  parcels  of  the  fourth  class  shall  be  delivered.  \_38 
Stat.^L.  5-4^.] 

The  provision  of  the  Act  of  March  9,  1914,  here  amended,  is  given  9upra,  p.  188. 


An  Act  To  amend  the  Act  approved  June  twenty-fifth,  nineteen  hundred  and  ten,  entitled 
''An  Act  to  establish  postal  savings  depositories  for  depositing  savings  at  interest 
with  the  security  of  the  Government  for  repayment  thereof,  and  for  other  purposes.** 

lAct  of  Sept.  23,  1914,  Ch.  aOS."} 

[Postal  savings  depositories."]  That  sections  two  and  thirteen  of  the  Act 
approved  June  twenty-fifth,  nineteen  hundred  and  ten,  entitled  "An  Act  to 
establish  postal  aavings  depositories  for  depositing  savings  at  interest  willi 
the  security  of  the  Government  for  repayment  thereof,  and  for  other  pur- 
poses," be  hereby  amended  to  read  as  follows : 

"Sec.  2.  [Statvies  made  applicable  to  mail  matter  —  reports."]  That 
provisions  of  section  three  of  the  Act  of  July  fifth,  eighteen  hundred  and 
eighty-four,  entitled  'An  Act  making  appropriations  for  the  service  of  the 
Post  Office  Department  for  the  fiscal  year  ending  June  thirtieth,  eighteen 
hundred  and  eighty-five;  and  for  other  purposes,'  are  hereby  extended  and 
made  applicable  to  all  official  mail  matter  pertaining  to  the  business  of  the 
postal  savings  system;  and  hereafter  the  board  of  trustees  for  the  control, 
supervision,  and  administration  of  the  postal  savings  depository  system  shall 
not  be  required  to  show  in  the  annual  report  prescribed  by  section  one  of  the 
Act  of  June  twenty-fifth,  nineteen  hundred  and  ten,  establishing  such  sys- 
tem, the  amount  of  work  done  for  that  system  by  the  Post  Office  Department 
and  postal  service  in  the  transportation  of  free  mail. 

"Sec.  13.  [Compensation  to  postmasters,  etc.]  Postmasters,  assistant 
postmasters,  clerks,  or  other  employees  at  post  offices  of  the  presidential 
grade,  and  postmasters  at  post  offices  of  the  fourth  class,  shall  not  be  allowed 
or  paid  any  additional  compensation  for  the  transaction  of  postal  savings 
depository  business."     [38  Stat.  L.  716.] 

Section  2  and  13  of  the  Act  of  June  25,  1910,  as  originaUy  enacted,  are  given  in 
1912  Supp.  Fed.  Stat.  Annot.  295,  298. 
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Kes.  of  March  4,  1915.        POSTAL  SERVICE,  ETC.         »««•  o^  March  4,  1915. 

Joint  Sesolution  Making  appropriations  for  the  service  of  the  Post  Office  Department  for 
the  fiscal  year  ending  June  thirtieth,  nineteen  hundred  and  sixteen,  and  for  other 
purposes. 

[Hesolutiwi  of  March  4,  191S,  No,  IS."} 

^Appropriations  —  salaries  of  mail  carriers.']  *  *  *  That  letter  car- 
riers assigned  to  collection  service,  who  were  promoted  to  the  higher  grades 
in  accordance  with  the  classification  Act,  approved  March  second,  nineteen 
hundred  and  seven,  and  whose  salaries  have  been  reduced  during  the  past 
year,  through  no  delinquency  or  charges  of  misconduct  on  their  part,  shall 
be  restored  to  their  former  grades:  Provided  also.  That  on  and  after  July 
first,  nineteen  hundred  and  fifteen,  the  compensation  of  each  rural  letter 
carrier  for  serving  a  rural  route  of  twenty-four  miles  and  over,  six  days  in 
the  week,  shall  be  $1,200  per  annum,  payable  monthly;  on  routes  twenty 
miles  and  less  than  twenty-four  miles,  $1,152;  on  routes  twenty  miles  and 
less  than  twenly-two  miles,  $1,080;  on  routes  eighteen  miles  and  less  than 
twenty  miles,  $960;  on  routes  sixteen  miles  and  less  than  eighteen  miles, 
$840;  on  routes  fourteen  miles  and  less  than  sixteen  miles,  $720;  on  routes 
twelve  miles  and  less  than  fourteen  miles,  $672 ;  on  routes  ten  miles  and  less 
than  twelve  miles,  $624;  on  routes  eight  miles  and  less  than  ten  miles,  $576 ; 
on  routes  six  miles  and  less  than  eight  miles,  $528 ;  on  routes  four  miles  and 
less  than  six  miles,  $480.  A  rural  letter  carrier  serving  one  triweekly  route 
shall  be  paid  on  the  basis  for  a  route  one-half  the  length  of  the  route  served 
by  him,  and  a  carrier  serving  two  triweekly  routes  shall  be  paid  on  the  basis 
for  a  route  one-half  of  the  combined  length  of  the  two  routes:  Provided, 
That  in  the  discretion  of  the  Postmaster  General,  the  pay  of  carriers  who 
furnish  and  maintain  their  own  motor  vehicles  and  who  serve  routes  not  less 
than  fifty  miles  in  length  may  be  fixed  at  not  exceeding  $1,800  per  annum. 
[88  Stat.  L.  I««7.] 

For  the  Act  of  March  2,  1907,  see  1909  Supp.  Fed.  Stat  Annot.  ff2i. 


PRESIDENT. 


Detauls  to  office  of,  see  PUBLIC  OFFICERS, 


PRINTING. 

See  PUBLIC  PRINTING. 


PUBLIC  HEALTH. 

See  HEALTH  AND  QUARANTINE. 

Panama  Canal  service,  see  RIVERS,  HARBORS  AND  CANALS. 
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PUBLIC  LANDS. 

Act  of  April  6,  1914,  Ch.  51,  193. 

Homesteads — Marriage  of  Entryman  to  Entrywoman — No  Im- 
pairment of  Patents,  193. 

Act  of  April  14,  1914,  Ch.  55,  193. 

Patents — Noncoal  Lands — Supplemental  Patents,  193. 

Act  of  May  2,  1914,  CIl  74,   194. 

Seel.  Springfield,  Mo.,  Land  District— Receiver  of  Public  Moneys-- 
Office  Abolished,  194. 
2.  Books  and  Records,  194. 

Act  of  July  9,  1914,  Ch.  138,  194. 

Town  Lots — Sales — Patents,  194. 
Act  of  July  16, 1914,  Ch.  141,  194. 

Sec.  1.  Surveyor  General— Detail  of  Clerks,  194. 
Act  of  July  17,  1914,  Ch.  142,  195. 

Sec.  1.  Lands  Containing  Phosphates,  etc., — Agricultural  Entry,  195. 

2.  Issuance    of    Patents — Reservations— Contesting    Character    of 
Lands,  195. 
3.  Withdrawal  of  Lands  Subsequent  to  Entry  Thereon,  196. 
Act  of  August  1,  1914,  Ch.  223,  196. 

Sec.  1.  Local  Land  Offices — Expenses  Incurred,  196. 
Act  of  August  22,  1914,  Ch.  270,  196. 

Homestead  Entries — Leave  of  Absence,  196. 
Act  of  September  5,  1914,  Ch.  294,  197. 

Homestead  or  Desert  Land  Entries — Effect  of  Loss,  etc.,  197. 
Act  of  October  17,  1914,  Ch.  325,    197. 

Homestead  Entry  by  Woman — Subsequent  Marriage  to  Alien,  197. 
Act  of  October  22,  1914,  Ch.  335, 197. 

Homestead  Entries — Abandonment  of  Wife — Patent  to  Wife,  197. 
Act  of  March  3, 1915,  Ch.  84,  198. 

Enlarged  Homestead  Entries — Provisions  of  Act  Extended   to 
Kansas,  198. 

Act  of  March  3,  1915,  Ch.  91,  198. 

Enlarged  Homestead  Entries — Persons  Entitled  to  Enter — Proof 
of  Cultivation  Required,  198. 

;  Act  of  March  3,  1915,  Ch.  75,  199. 

i  Local  Land  Offices — Expenses,  199. 

Act  of  March  4,  1915,  Ch.  148,   199. 

Enlarged  Homestead  Entries — Validation,  199. 

Act  of  March  4,  1915,  Ch.  150,  200. 

Sec.  1.  Enlarged  Homestead  Entries — Application  for  Entry  upon  Un^ 
designated  Lands — Suspension  of  Application  Pending  Deter- 
mination  of  Character  of  Lands,  200. 
2.  Extension  of  Provisions  of  Certain  Acts  to  South  Dakota,  200. 
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Act  of  April  6,  1914.  PUBLIC  LANDS.  Act  of  April  14,  1914. 

Act  of  March  4, 1915,  Ch.  182,  200. 

Homesteads — Entries  on  Lands  Supposed  to  be  Irrigable — Relief 
Afforded  Entrymen,  200. 

Act  of  March  A,  1915,  Ch.  141,   201. 

Seel.  Details  of  Clerks — Office  of  Surveyor  General — Traveling  Ex- 
penses— Report,  201. 

Act  of  March  4,  1915,  Ch.  147,  201. 

Sec.  5.  Desert  Land  Entries— rFinal  Proof — Extension  of  Time,  201. 


CB088-REFBRENCE8. 

In  Alaska,  see  ALASKA. 

Mineral  lands,  see  MINERAL  LANDS,  MINES  AND  MINING. 
Irrigation  and  reclamation  projects,  see  WATERS. 

See  also  INDIANS;  PUBLIC  PARKS;  TIMBER  LANDS  AND  FOREST 
RESERVES. 


An  Act  ProTiding  that  the  marriage  of  a  homestead  entryman  to  a  homestead  entry- 
woman  shall  not  impair  the  right  of  either  to  a  patent,  after  compliance  with  the 
law  a  year,  to  apply  to  existing  entries. 

{Act  of  April  6,  1914f  Ch.  5i.] 

[Homesteads  —  marriage  of  entryman  to  entrywoman  —  no  impairment 
of  pateiits.^  That  the  marriage  of  a  homestead  entryman  to  a  homestead 
entrywoman  after  each  shall  have  fulfilled  the  requirements  of  the  home- 
stead law  for  one  year  next  preceding  such  marriage  shall  not  impair  the 
right  of  either  to  a  patent,  hut  the  husband  shall  elect,  under  rules  and 
regulations  prescribed  by  the  Secretary  of  the  Interior,  on  which  of  the 
two  entries  the  home  shall  thereafter  be  made,  and  residence  thereon  by  the 
husband  and  wife  shall  constitute  a  compliance  with  the  residence  require- 
ments upon  each  entry :  Provided,  That  the  provisions  hereof  shall  apply 
to  existing  entries.     [38  8tai.  L.  812.] 


An  Act  To  authorise  the  issuance  of  nnqiialified  patents  to  pnblic  lands  in  certain  cases. 

lAct  of  April  14,  1014,  Ch.  SS.'\ 

[Patents  —  noncoal  lands  —  supplemental  patents.']  That  the  Secretary 
of  the  Interior  be,  and  he  is  hereby,  authorized  and  directed  in  cases  where 
patents  for  public  lands  have  been  issued  to  entrymen  under  the  provisions 
of  the  Acts  of  Congress  approved  March  third,  nineteen  hundred  and  nine, 
and  June  twenty-second,  nineteen  hundred  and  ten,  reserving  to  the  United 
States  all  coal  deposits  therein,  and  lands  so  patented  are  subsequently  classi- 
fied as  noncoal  in  character,  to  issue  new  or  supplemental  patents  without 
such  reservation.     [38  Stat.  L.  335.] 

For  the  Act  of  March  3,  1909,  see  1909  Supp.  Fed.  Stat.  Annot.  563.    For  the  Act  of 
June  22,  1910,  see  1912  Supp.  Fed.  Stat.  Annot.  317. 
F.  S.  A.  Supp.— 13.  193 


Act  of  May  «,  1914.  PUBLIC  LANDS.  ^ct  of  July  16,  1914. 

An  Act  To  abolish  the  office  of  receiver  of  public  moneys  at  Springfield,  Missouri,  and  for 

other  purposes. 

I  Act  of  May  2,  1914,  Ch.  74.1 

[Sec.  1.]  {Springfield^  Mo.,  hmd  district  —  receiver  of  public  moneys 
—  ofice  abolished.']  That  the  oflSce  of  receiver  of  public  moneys  at  Spring- 
field, Missouri,  shall,  ten  days  from  and  after  the  passage  and  approval  of 
this  Act,  be  abolished  and  cease  to  exist;  and  that  all  the  powers,  duties, 
obligations,  and  penalties  at  that  time  lawfully  imposed  upon  such  receiver, 
and  upon  the  register  of  the  land  oflBce  at  Springfield,  Missouri,  shall,  from 
and  after  that  date,  be  exercised  by  and  imposed  upon  such  register;  and 
such  register  shall,  in  addition  to  the  duties  thus  imposed,  have  charge  of  and 
attend  to  the  sale  of  public  lands  within  the  State  of  Missouri,  as  provided 
by  law  and  official  regulation,  and  shall  be  accountable  under  his  official 
bond  for  the  proceeds  of  such  sales,  and  for  all  fees,  commissions,  and  other 
moneys  received  by  him  under  any  provision  of  law  or  official  r^ulation: 
Provided,  That  all  the  fees  and  commissions  now  allowed  by  law  to  both 
such  register  and  such  receiver  shall,  ten  days  after  the  passage  and  approval 
of  this  Act,  be  paid  to  and  accounted  for  by  such  register  in  the  same  manner 
and  in  like  amoimts  in  which  they  are  now  required  to  be  paid  to  and  ac- 
counted for  by  such  receiver,  but  the  salary,  fees,  and  commissions  of  such 
register  shall  not  exceed  $3,000  per  annum.     [55  Stat.  L.  371.'] 

Sec.  2.  [Boohs  and  records.]  That  all  official  and  public  books,  papers, 
plats,  records,  and  property  of  every  description  found  and  remaining  in  the 
said  land  office  ten  days  from  and  after  the  approval  of  this  Act  shall  be  de- 
livered to  the  register  of  the  said  office,  who  shall  become  the  custodian  of 
the  same,  under  the  direction  of  the  Commissioner  of  the  Greneral  Land  Office. 
[55  Stat.  L.  S12.] 


An  Act  Providing  for  the  issuance  of  patents  to  transferees  of  town  lots  purchased  from 
'  the  United  States  at  public  sale  in  certain  cases. 

lAct  of  July  0,  1014,  Ch.  138.^ 

[Town  lots  —  sales  —  patents.]  That  in  all  cases  where  town  lots  were 
sold  by  the  United  States  at  public  sale,  and  the  purchaser  at  such  sale  had 
transferred  his  interest  in  any  such  lot  prior  to  the  eleventh  day  of  October, 
nineteen  hundred  and  eleven,  and  patent  has  not  been  issued  in  the  name  of 
the  original  purchaser,  the  Commissioner  of  the  General  Land  Office  may 
issue  a  patent  in  the  name  of  the  transferee  where  full  payment  of  the  pur- 
chase price  has  been  made  and  satisfactory  evidence  of  the  transfer  has  been 
furnished :  Provided^  That  it  be  shown  that  the  original  purchaser  is  dead, 
or  that  after  due  inquiry  his  whereabouts  can  not  be  ascertained,  and  that 
the  instrument  of  transfer  given  by  the  original  purchaser  has  been  lost  or 
destroyed.     [38  Stat.  L.  464.] 


[Sec.  1.]    [Surveyor  General  —  detail  of  clerks.]     *     *     *     The  Secre- 
tary of  the  Interior  is  hereby  authorized  to  detail  temporarily  clerks  from 


194 


Act  of  Jnly  16,  1914.  PUBLIC  LANDS,  Act  of  July  17,  1914. 

the  office  of  one  surveyor  general  to  another  as  the  necessities  of  the  service 
may  require.    [S8  Stat.  L.  JfiJ^."] 

This  is  from  the  Legislative,  Executive  and  Judicial  Appropriation  Act  of  July  16, 
1914,  ch.  141. 


An  Act  To  provide  for  agricultural  entry  of  lands  withdrawn,  classified,  or  reported  as  con- 
taining phosphate,  nitrate,  potash,  oil,  gas,  or  asphaltic  minerals. 

[Act  of  July  17,  1014,  Ch.  142,^ 

[Sec.  1.]  ILands  containing  phosphates,  etc.  —  agricultural  entry.] 
That  lands  withdrawn  or  classified  as  phosphate,  nitrate,  potash,  oil,  gas,  or 
asphaltic  minerals,  or  which  are  valuable  for  those  deposits,  shall  be  subject 
to  appropriation,  location,  selection,  entry,  or  purchase,  if  otherwise  available, 
under  the  nonmineral  land  laws  of  the  United  States,  whenever  such  location, 
selection,  entry,  or  purchase  shall  be  made  with  a  view  of  obtaining  or  passing 
title  with  a  reservation  to  the  United  States  of  the  deposits  on  account  of 
which  the  lands  were  withdrawn  or  classified  or  reported  as  valuable,  to- 
gether with  the  right  to  prospect  for,  mine,  and  remove  the  same;  but  no 
desert  entry  made  under  the  provisions  of  this  Act  shall  contain  more  than 
one  himdred  and  sixty  acres :  Provided,  That  all  applications  to  locate,  select, 
enter,  or  purchase  under  this  section  shall  state  that  the  same  are  made  in 
accordance  with  and  subject  to  the  provisions  and  reservations  of  this  Act 
[38  Stat.  L.  609.'] 

Sec.  2.  \IssfuaT\jce  of  patents  —  reservaiions  —  contesting  character  of 
lands.']  That  upon  satisfactory  proof  of  full  compliance  with  the  provisions 
of  the  laws  under  which  the  location,  selection,  entry,  or  purchase  is  made, 
the  locator,  selector,  entryman,  or  purchaser  shall  be  entitled  to  a  patent  to 
the  land  located,  selected,  entered,  or  purchased,  which  patent  shall  contain 
a  reservation  to  the  United  States  of  the  deposits  on  account  of  which  the 
lands  so  patented  were  withdrawn  or  classified  or  reported  as  valuable,  to- 
gether with  the  right  to  prospect  for,  mine,  and  remove  the  same,  such  de-  • 
posits  to  be  subject  to  disposal  by  the  United  States  only  as  shall  be  here- 
after expressly  directed  by  law.  Any  person  qualified  to  acquire  the  reserved 
deposits  may  enter  upon  said  lands  with  a  view  of  prospecting  for  the  same 
upon  the  approval  by  the  Secretary  of  the  Interior  of  a  bond  or  undertaking 
to  be  filed  with  him  as  security  for  the  payment  of  all  damages  to  the  crops 
and  improvements  on  such  lands  by  reason  of  such  prospecting,  the  measure 
of  any  such  damage  to  be  fixed  by  agreement  of  parties  or  by  a  court  of 
competent  jurisdiction.  Any  person  who  has  acquired  from  the  United 
States  the  title  to  or  the  right  to  mine  and  remove  the  reserved  deposits, 
should  the  United  States  dispose  of  the  mineral  deposits  in  lands,  may  re- 
enter and  occupy  so  much  of  the  surface  thereof  as  may  be  required  for  all 
purposes  reasonably  incident  to  the  mining  and  removal  of  the  minerals 
therefrom,  and  mine  and  remove  such  minerals,  upon  payment  of  damages 
caused  thereby  to  the  owner  of  the  land,  or  upon  giving  a  good  and  sufficient 
bond  or  undertaking  therefor  in  an  action  instituted  in  any  competent  court 
to  ascertain  and  fix  said  damages :  Provided,  That  nothing  herein  contained 
shall  be  held  to  deny  or  abridge  the  right  to  present  and  have  prompt  con- 
sideration of  applications  to  locate,  select,  enter,  or  purchase,  under  the  land 
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Act  of  July  17,  1914.  PUBLIC  LANDS.  Act  of  Aug.  88,  1914. 

laws  of  the  United  States,  lands  which  have  been  withdrawn  or  classified  a3 
phosphate,  nitrate,  potash,  oil,  gas,  or  asphaltic  mineral  lands,  with  a  view  of 
disproving  such  classification  and  securing  patent  without  reservation,  nor 
shall  persons  who  have  located,  selected,  entered,  or  purchased  lands  subse- 
quently withdrawn,  or  classified  as  valuable  for  said  mineral  deposits,  be 
debarred  from  the  privilege  of  showing,  at  any  time  before  final  entry,  pur- 
chase, or  approval  of  selection  or  location,  that  the  lands  entered,  selected, 
or  located  are  in  fact  nonraineral  in  character.    [^S8  Stat.  L.  609.Ji 

Sec.  3.  [Withdrawal  of  lands  subsequent  to  entry  thereon."]  That  any 
person  who  has,  in  good  faith,  located,  selected,  entered,  or  purchased,  or  any 
person  who  shall  hereafter  locate,  select,  enter,  or  purchase,  under  the  non- 
mineral  land  laws  of  the  United  States,  any  lands  which  are  subsequently 
withdrawn,  classified,  or  reported  as  being  valuable  for  phosphate,  nitrate, 
potash,  oil,  gas,  or  asphaltic  minerals,  may,  upon  application  therefor,  and 
making  satisfactory  proof  of  compliance  with  the  laws  under  which  such 
lands  are  claimed,  receive  a  patent  therefor,  which  patent  shall  contain  a 
reservation  to  the  United  States  of  all  deposits  on  account  of  which  the  lands 
were  withdrawn,  classified,  or  reported  as  being  valuable,  together  with  the 
right  to  prospect  for,  mine,  and  remove  the  same.     [S8  Stat*  L.  610.] 


[Sec.  1.]  [Local  land  ofices  —  expenses  incurred.]  ♦  ♦  ♦  That  no 
expenses  chargeable  to  the  Government  shall  be  incurred  by  registers  and  re- 
ceivers in  the  conduct  of  local  land  ofiices  except  upon  previous  specific  author- 
ization by  the  Commissioner  of  the  General  Land  Office.    [38  Stat.  L.  diS."] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  Aug.  1,  1914,  cfa.  223. 


An  Act  To  provide  for  leave  of  absence  for  homestead  enttymen  in  one  or  two  periods^ 

lAct  of  Aug.  22,  1914,  Ch.  270,1 

[Homestead  entries  —  leave  of  absence.]  That  the  entryman  mentioned 
in  section  twenty-two  hundred  and  ninety-one,  Revised  Statutes  of  the  United 
States,  as  amended  by  the  Act  of  June  sixth,  nineteen  hundred  and  twelve, 
Thirty-seventh  Statutes,  one  hundred  and  twenty-three,  upon  filing  in  the 
local  land  office  notice  of  the  begining  of  such  absence  at  his  option  shall  be 
entitled  to  a  leave  of  absence  in  one  or  two  continuous  periods  not  exceeding 
in  the  aggregate  five  months  in  each  year  after  establishing  residence ;  and  up- 
on the  termination  of  such  absence,  in  each  period,  the  entryman  shall  file 
a  notice  of  such  termination  in  the  local  land  office;  but  in  case  of  commu- 
tation, the  fourteen  months  actual  residence,  as  now  required  by  law,  must  be 
shown,  and  the  person  commuting  be  at  the  time  a  citizen  of  the  United 
States.     [38  Stat.  L.  70Jt.] 

R.  S.  sec.  2291,  as  amended,  is  given  in  1914  Supp.  Fed.  Stat.  Annot.  336. 
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Act  of  Sept  5,  1914.  PUBLIC  LANDS.  Act  of  Oct.  82,  1914. 

An  Act  ProYidiiig  for  second  homestead  and  desert-land  entries. 
lAct  of  Sept.  S,  1014,  Ch.  294.^ 

^Homestead  or  desert  land  entries  —  effect  of  loss,  etc.']  That  ^ny  person 
otherwise  duly  qualified  to  make  entry  or  entries  of  public  lands  under  the 
homestead  or  desert-land  laws,  who  has  heretofore  m||Lle  or  may  hereafter 
make  entry  under  said  laws,  and  who,  through  no  fault  of  his  own,  may  have 
lost,  forfeited,  or  abandoned  the  same,  or  who  may  hereafter  lose,  forfeit,  or 
abandon  same,  shall  be  entitled  to  the  benefits  of  the  homestead  or  desert-land 
laws  as  though  such  former  entry  or  entries  had  never  been  made :  Provided, 
That  such  applicant  shall  show  to  the  satisfaction  of  the  Secretary  of  the 
Interior  that  the  prior  entry  or  entries  were  made  in  good  faith,  were  lost, 
forfeited,  or  abandoned  because  of  matters  beyond  his  control,  and  that  he 
has  not  speculated  in  his  right  nor  committed  a  fraud  or  attempted  fraud  in 
connection  with  such  prior  entry  or  entries.    138  Stat,  L,  712.'] 


An  Act  To  provide  for  certificate  of  title  to  homestead  entry  by  a  female  American  citi- 
zen who  has  intermarried  with  an  alien. 

m 

[Ad  of  Oct.  17,  1014,  Ch.  a^5.] 

[Homestead  entry  hy  woman  —  siibsequent  marriage  to  alien.l  That  any 
female  citizen  of  the  United  States  who  has  initiated  a  claim  to  a  tract  of 
public  land  under  any  of  the  laws  applicable  thereto,  and  who  thereafter  has 
complied  with  all  the  conditions  as  to  the  acquisition  of  title  to  such  land 
prescribed  by  the  public-land  laws  of  the  United  States,  shall,  notwithstand- 
ing her  intermarriage  with  an  alien,  who  is  entitled  to  become  a  citizen  of  the 
United  States,  be  entitled  to  a  certificate  or  patent  to  such  entry  equally  as 
though  she  had  remained  unmarried  or  had  married  an  American  citizen. 
188  Stat.  L.  7j^0.'] 


An  Act  To  provide  for  issuing  of  patents  for  public  lands  claimed  under  the  homestead 

laws  by  deserted  wives. 

{Act  of  Oct.  22,  1014,  Ch.  da5.] 

[Homestead  entries  —  abandonment  of  wife  —  patent  of  wifcl  That  in 
in  any  case  in  which  person  have  regularly  initiated  claims  to  public  lands 
as  settlers  thereon  under  the  provisions  of  the  homestead  laws  and  the  wife 
of  such  homestead  settler  or  entryman,  while  residing  upon  the  homestead 
claim  and  prior  to  submission  of  final  proof  of  residence,  cultivation,  and  im- 
provement as  prescribed  by  law,  has  been  abandoned  and  deserted  by  her 
husband  for  a  period  of  more  than  one  year,  the  deserted  wife  shall,  upon 
establishing  the  fact  of  such  abandonment  or  desertion  to  the  satisfaction  of 
the  Secretary  of  the  Interior,  be  entitled  to  submit  proof  upon  such  claim 
and  obtain  patent  therefor  in  her  name  in  the  form,  manner,  and  subject  to 
the  conditions  prescribed  in  section  twenty-two  hundred  and  ninety-one  of 
the  Revised  Statutes  of  the  United  States  and  Acts  supplemental  thereto  and 
amendatory  thereof:  Provided,  That  in  such  cases  the  wife  shall  be  required 
to  show  residence  upon,  cultivation,  and  improvement  of  the  homestead  by 

herself  for  such  time  as  when,  added  to  the  time  during  which  her  husband 
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prior  to  desertion  had  complied  with  the  law,  would  aggregate  the  full  amount 
of  residence,  improvement,  and  cultivation  required  by  law:  And  provided 
further.  That  the  published  and  posted  notices  of  intention  to  submit  final 
proof  in  such  cases  shall  recite  the  fact  that  the  proof  is  to  be  offered  and  pat- 
ent sought  by  applicant  as  a  deserted  wife,  and,  prior  to  its  submission,  notice 
thereof  shall  be  serv^  upon  the  husband  of  the  applicant  in  such  a  manner 
and  under  such  rules  and  regulations  as  the  Secretary  of  the  Interior  shall 
prescribe.     138  Stat.  L.  766.] 

» 

R.  S.  sec.  2291  is  given  in  6  Fed.  Stat.  Annot.  292.  For  Acts  supplementary  and 
amendatory  thereof  see  1909  Supp.  Fed.  Stat.  Annot.  560,  1912  Supp.  317»  1914  Supp. 
336,  342,  347. 


An  Act  To  extend  the  proTisions  of  an  Act  entitled  "An  Act  to  provide  for  an  enlarged 
homestead/'  approved  February  nineteenth,  nineteen  hundred  and  nine,  to  the  State 
of  Kansas. 

lAct  of  March  3,  1915,  Ch.  S4.'} 

[Erda/rged  homestead  eniries  —  provisions  of  Act  extended  to  Kansas.'] 
That  the  provisions  of  sections  one  to  five,  inclusive,  of  the  Act  entitled  "An 
Act  to  provide  for  an  enlarged  homestead,"  approved  February  nineteenth, 
nineteen  hundred  and  nine  (Thirty-fifth  Statutes  at  Large,  page  six  hundred 
and  thirty-nine),  as  modified  and  amended,  are  hereby  extended  and  made 
applicable  to  the  State  of  Kansas^    [88  Stat.  L.  953.] 

For  the  Act  of  Feb.  19,  1909,  see  1909  Supp.  Fed.  Stat.  Annot.  660. 


An  Act  To  amend  an  Act  entitled  "An  Act  to  provide  for  an  enlarged  homestead." 

{Act  of  March  3,  191S,  Ch.  Pi.] 

[ Enlarged  homestead  entries  —  persons  entitled  to  enter  —  proof  of  cultU 
vation  required.]  That  sections  three  and  four  of  the  Act  entitled  "An  Act 
to  provide  for  an  enlarged  homestead,"  approved  February  nineteenth,  nine- 
teen hundred  and  nine,  and  of  an  Act  entitled  "An  Act  to  provide  for  an 
enlarged  homestead,"  approved  June  seventeenth,  nineteen  hundred  and  ten, 
as  amended  by  an  Act  approved  February  eleventh,  nineteen  hundred  and 
thirteen,  be,  and  the  same  are  hereby,  amended  to  read  as  follows : 

"Sec.  3.  That  any  person  who  has  made,  or  shall  make,  homestead  entry  of 
lands  of  the  character  herein  described,  and  who  has  not  submitted  final  proof 
thereon,  or  who  having  submitted  final  proof  still  owns  and  occupies  the  land 
thus  entered,  shall  have  the  right  to  enter  public  lands,  subject  to  the  pro- 
visions of  this  Act,  contiguous  to  his  first  entry,  which  shall  not,  together 
with  the  original  entry,  exceed  three  hundred  and  twenty  acres:  Provided, 
That  the  land  originally  entered  and  that  covered  by  the  additional  entry 
shall  have  first  been  designated  as  subject  to  this  Act,  as  provided  by  section 
one  thereof. 

"Sec.  4.  That  at  the  time  of  making  final  proof,  as  provided  in  section 
twenty-two  hundred  and  ninety-one  of  the  Revised  Statutes,  the  entryman 
under  this  Act  shall,  in  addition  to  the  proofs  and  afiidavits  required  under 
said  section,  .prove  by  himself  and  two  credible  witnesses  that  at  least  one- 
sixteenth  of  the  area  embraced  in  such  entry  was  continuously  cultivated  for 
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agricultural  crops  other  than  native  grasses,  beginning  with  the  second  year 
of  the  entry,  and  that  at  least  one-eighth  of  the  area  embraced  in  the  entry 
was  so  continuously  cultivated  beginning  with  the  third  year  of  the  entry : 
Provided,  That  any  qualified  person  who  has  heretofore  made,  or  who  here- 
after makes,  additional  entry  under  the  provisions  of  section  three  of  this 
Act  to  an  entry  upon  which  final  proof  has  not  been  made,  may  be  allowed 
to  perfect  title  to  his  original  entry  by  showing  compliance  with  the  pro- 
visions of  section  twenty-two  hundred  and  ninety-one  of  the  Kevised  Statutes, 
respecting  such  original  entry,  and  thereafter  in  making  proof  upon  his  addi- 
tional entry  shall  be  credited  with  residence  maintained  upon  his  original 
entry  from  date  of  such  original  entry,  but  the  cultivation  required  upon 
entries  made  under  this  Act  must  be  shown  respecting  such  additional  entry, 
which  cultivation,  while  it  may  be  made  upon  either  the  original  or  additional 
entry  or  upon  both  entries,  must  be  cultivation  in  addition  to  that  relied  upon 
and  used  in  making  proof  upon  the  original  entry ;  or,  if  he  elects,  his  original 
and  additional  entries  may  be  considered  as  one,  with  full  credit  for  residence 
upon  and  improvement  made  upon  his  original  entry,  in  which  event  the 
amount  of  cultivation  herein  required  shall  apply  to  the  total  area  of  the  com- 
bined entry,  and  proof  may  be  made  upon  such  combined  entry  whenever  it 
can  be  shown  that  the  cultivation  required  by  this  section  has  been  performed ; 
and  to  this  end  the  time  within  which  proof  must  be  made  upon  such  a  com- 
bined entry  is  hereby  extended  to  seven  years  from  the  date  of  the  original 
entry :  Provided  further.  That  where  an  entry  is  made  as  additional  to  an 
entry  upon  which  final  proof  has  theretofore  been  submitted  by  an  entryman 
who  still  owns  and  occupies  the  land  thus  entered,  the  entryman  in  making 
proof  upon  his  additional  entry  shall  be  credited  with  residence  maintained 
upon  his  original  entry  from  date  thereof,  but  the  cultivation  required  upon 
entries  made  under  this  Act  must  be  shown  respecting  such  additional  entry 
and  must  be  performed  upon  the  land  included  therein  to  the  extent  and  for 
the  period  required  in  connection  with  the  original  entries  under  this  Act, 
proof  of  which  must  be  submitted  within  five  years  from  and  after  the  date 
of  the  additional  entry:  Provided  further.  That  nothing  herein  contained 
shall  be  so  construed  as  to  require  residence  upon  the  combined  entry  in 
excess  of  the  period  of  residence  as  required  by  section  twenty-two  hundred 
and  ninety-one  of  the  Kevised  Statutes."    [55  Stat.  L.  967.'] 

For  the  above  sees.  3  and  4  as  they  read  prior  to  this  amendment,  see  1914  Supp.  Fed. 
Stat  Annot.  342. 


[Local  land  offices  —  expenses.']  *  *  ♦  That  no  expenses  chargeable  to 
the  Government  shall  be  incurred  by  registers  and  receivers  in  the  conduct  of 
local  land  offices  except  upon  previous  specific  authorization  by  the  Commis- 
sioner of  the  General  Land  Office.     [38  Stat.  L.  855.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  March  3,  1915,  ch.  75. 

An  Act  To  vaUdate  certain  homestead  entries. 
{Act  of  March  4,  1915,  Ch.  148.1 

[Enlarged  homestead  entries  —  vdlidaiion.]  That  all  pending  homestead 
entries  made  in  good  faith  prior  to  January  firsts  nineteen  hundred  and  f our- 
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teen,  under  the  provisions  of  the  enlarged  homestead  laws,  by  persons  who 
before  making  such  enlarged  homestead  entry  had  acquired  title  to  land  un- 
der the  homestead  laws  and  therefore  were  not  qualified  to  make  an  enlarged 
homestead  entry,  be,  and  the  same  are  hereby,  validated,  if  in  all  other  respects 
regular,  in  all  cases  where  the  original  homestead  entry  was  for  less  than 
one  hundred  and  sixty  acres  of  land.     [38  Stat.  L,  1162,] 


An  Act  To  amend  an  Act  entitled  "An  Act  to  provide  for  an  enlarged  homestead,**  and 

Acts  amendatory  thereof  and  supplemental  thereto. 

{Act  of  March  4,  191S,  Ch.  150.] 

[Sec.  1.  ]  [Enlarged  homestead  entries -^  application  for  entry  upon 
undesignated  lands  —  suspension  of  application  pending  detennination  of 
character  of  lands.]  That  where  any  person  qualified  to  make  entry  under 
the  provisions  of  the  Act  of  February  nineteenth,  nineteen  hundred  and  nine, 
and  Acts  amendatory  thereof  and  supplemental  thereto,  shall  make  applica- 
tion to  enter  under  the  provisions  of  said  Acts  any  unappropriated  public 
land  in  any  State  affected  thereby  which  has  not  been  designated  as  subject 
to  entry  under  the  Act  (provided  said  application  is  accompanied  and  sup- 
ported by  properly  corroborated  affidavit  of  the  applicant  in  duplicate,  show- 
ing prima  facie  that  the  land  applied  for  is  of  the  character  contemplated 
by  said  Acts),  such  application,  together  with  the  regular  fees  and  commis- 
sions, shall  be  received  by  the  register  and  receiver  of  the  land  district  in 
which  said  land  is  located,  and  suspended  until  it  shall  have  been  determined 
by  the  Secretary  of  the  Interior  whether  said  land  is  actually  of  that  char- 
acter; that  during  such  suspension  the  land  described  in  said  application 
shall  be  segregated  by  the  said  register  and  receiver«and  not  subject  to  entry 
until  the  case  is  disposed  of ;  and  if  it  shall  be  determined  that  such  land  is  of 
the  character  contemplated  by  the  said  Acts,  then  such  application  shall  be 
allowed ;  otherwise  it  shall  be  rejected,  subject  to  appeal :  Provided,  That  the 
provisions  .of  this  Act  shall  apply  to  the  application  of  a  qualified  entryman 
to  make  additional  entry  of  unappropriated  land  adjoining  his  unperfected 
homestead  entry,  the  area  of  which,  together  with  his  original  entry,  shall  not 
exceed  three  hundred  and  twenty  acres.     [88  Stat.  L.  IIG^.] 

Sec.  2.  [Extension  of  provisix)ns  of  certain  Acts  to  South  Dakota.]  That 
the  provisions  of  this  Act  and  of  the  first  five  sections  of  said  Act  of  February 
nineteenth,  nineteen  hundred  and  nine,  and  Acts  amendatory  thereof,  except- 
ing the  Act  of  June  seventeenth,  nineteen  hundred  and  ten,  entitled  "An 
Act  to  provide  for  an  enlarged  homestead''  in  the  State  of  Idaho,  shall  extend 
to  and  include  the  State  of  South  Dakota.     [38  Stat.  L.  1163.] 

For  the  Act  of  Feb.  19,  1909,  see  1909  Siipp.  Fed.  Stat.  Annot.  560. 
For  the  Act  of  June  17,  1910,  see  1912  Supp.  Fed.  Stat.  Annot.  316. 


An  Act  For  the  relief  of  homestead  entrymen  under  the  reclamation  projects  of  the  United 

States. 

lAct  of  March  4,  191S,  Ch.   1S2.'\ 

[Homesteads  —  entries  on  lands  supposed  to  he  irrigable  —  relief  afforded 
entrymen.]     That  any  person  who  has  made  homestead  entry  under  the  Act 
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of  June  seventeenth^  nineteen  hundred  and  two  (Thirty-second  Statutes  at 
Large,  page  three  hundred  and  eighty-eight),  for  land  helieved  to  be  suscepti- 
ble of  iirigation  which  at  the  time  of  said  entry  was  withdrawn  for  any  con- 
templated irrigation  project,  may  relinquish  the  same,  provided  that  it  has 
since  been  determined  that  the  land  embraced  in  such  entrv  or  all  thereof  in 
excess  of  twenty  acres  is  not  or  will  not  be  irrigable  under  the  project,  and  in 
lieu  thereof  may  select  and  make  entry  for  any  farm  unit  included  within 
such  irrigation  project  as  finally  established,  notwithstanding  the  provisions 
of  section  five  of  the  Act  of  June  twenty-fifth,  nineteen  hundred  and  ten, 
entitled  "An  Act  to  authorize  advances  to  the  reclamation  fund,"  and  so  forth, 
and  Acts  amendatory  thereof:  Provided,  That  such  entrjTnen  shall  be  given 
credit  on  the  new  entry  for  the  time  of  bona  fide  residence  maintained  on  the 
original  entry.    [S8  Stat.  L.  1215.'] 

For  the  Act  of  June  17,  1902,  see  7  Fed.  Stat.  Annot.  1098.    For  sec.  5  of  the  Act  of 
June  25i  1910,  see  1912  Supp.  Fed.  Stat.  lAnnot.  415. 


[SecI  1.]  {Details  of  clerks  —  office  of  surveyor  general  —  traveling  ex- 
penses —  report."]  *  *  *  The  Secretary  of  the  Interior  is  authorized  to 
detail  temporary  clerks  from  the  office  of  one  surveyor  general  to  another  as 
the  necessities  of  the  service  may  require  and  to  pay  their  actual  necessary^ 
traveling  expenses  in  going  to  and  returning  from  such  office  out  of  the  appro- 
priation for  surveying  the  public  lands.  A  detailed  statement  of  traveling 
expenses  incurred  hereunder  shall  be  made  to  Congress  at  the  beginning  of 
each  regular  session  thereof.     {38  Stat.  L.  1035.] 

This  is  from  the  Legislative,  Executive  and  Judicial  Appropriation  Act  of  March  4, 
1915,  eh.  141. 


Sec  .  5.  {Desert  land  entries  —  final  proof  —  extension  of  time.]  *  *  * 
That  the  Secretary  of  the  Interior  may,  in  his  discretion,  extend  the  time 
within  which  final  proof  is  required  to  be  submitted  upon  any  lawful  pend- 
ing desert-land  entry  made  prior  to  July  first,  nineteen  hundred  and  four- 
teen, such  extension  not  to  exceed  three  years  from  the  date  of  allowance 
thereof:  Provided,  That  the  entryman  or  his  duly  qualified  assignee  has,  in 
good  faith,  complied  with  the  requirements  of  law  as  to  yearly  expenditures 
and  proof  thereof,  and  shall  show,  under  rules  and  regulations  to  be  pre- 
scribed by  the  Secretary  of  the  Interior,  that  there  is  a  reasonable  prospect 
that,  if  the  extension  is  granted,  he  will  be  able  to  make  the  final  proof  of 
reclamation,  irrigation,  and  cultivation  required  by  law:  Provided  further,- 
That  the  foregoing  shall  apply  only  to  cases  wherein  an  extension  or  further 
extension  of  time  may  not  properly  be  allowed  under  existing  law. 

That  where  it  shall  be  made  to  appear  to  the  satisfaction  of  the  Secretary 
of  the  Interior,  under  rules  and  regulations  to  be  prescribed  by  him,  with 
reference  to  any  lawful  pending  desert-land  entry  made  prior  to  July  first, 
nineteen  hundred  and  fourteen,  under  which  the  entr%'man  or  his  duly  quali- 
fied assignee  under  an  assignment  made  prior  to  the  date  of  this  Act,  has,  in 
good  faith,  expended  the  sum  of  $3  per  acre  in  the  attempt  to  eflFect  reclama- 
tion of  the  land,  that  there  is  no  reasonable  prospect  that,  if  the  extension  al- 
lowed by  this  Act  or  anv  existing  law  were  granted,  he  would  be  able  to  secure 
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water  sufficient  to  effect  reclamation  of  the  irrigable  land  in  his  entry  or  any 
legal  subdivision  thereof,  the  Secretary  of  the  Interior  may,  in  his  discretion, 
allow  such  entryman  or  assignee  five  years  from  notice  within  which  to  per- 
fect the  entry  in  the  manner  required  of  a  homestead  entryman. 

That  any  desert-land  entryman  or  his  assignee  entitled  to  the  benefit  of  the 
last  preceding  paragraph  may,  if  he  shall  so  elect  within  sixty  days  from  the 
notice  therein  provided,  pay  to  the  receiver  of  the  local  land  office  the  sum  of 
50  cents  per  acre  for  each  acre  embraced  in  the  entry,  and  thereafter  perfect 
such  entry  upon  proof  that  he  has  upon  the  tract  permanent  improvements 
conducive  to  the  agricultural  development  thereof  of  the  value  of  not  less  than 
$1.25  per  acre,  and  that  he  has,  in  good  faith,  used  the  land  for  agricultural 
purposes  for  three  years  and  the  payment  to  the  receiver,  at  the  time  of  final 
proof,  of  the  sum  of  75  cents  per  acre:  Provided,  That  in  such  case  final 
proof  may  be  submitted  at  any  time  within  five  years  from  the  date  of  the 
entryman's  election  to  proceed  as  provided  in  this  section,  and  in  the  event 
of  failure  to  perfect  the  entry  as  herein  provided,  all  moneys  theretofore  paid 
shall  be  forfeited  and  the  entry  canceled.     [38  Stat.  L.  1161.'] 

The  above  sec.  5  is  from  the  Deficiencies  Appropriation  Act  of  March  4,  1915|  ch.  147. 


PUBLIC  OFFICERS  AND  EMPLOYEES. 

Act  of  April  6,  1914,  CIl  52,    202. 
Sec.  1.  Traveling  Expenses,  202. 

5.  Accountants  and  Experts — Pay,  202. 

CBOSS-BEFEBENOES. 

Lump  sum  appropriations  for,  see  ESTIMATES,  APPROPRIATIONS  AND 

REPORTS. 
See  also  CIVIL  SERVICE;  EXECUTIVE  DEPARTMENTS. 


[Sec.  1.]  \_Traveling  expenses.']  *  *  ♦  On  and  after  July  first,  nine- 
teen hundred  and  fourteen,  unless  otherwise  expressly  provided  by  law,  no 
officer  or  employee  of  the  United  States  shall  be  allowed  or  paid  any  sum 
in  excess  of  expenses  actually  incurred  for  subsistence  while  traveling  on  duty 
outside  of  the  District  of  Columbia  and  away  from  his  designated  post  of 
duty,  nor  any  sum  for  such  expenses  actually  incurred  in  excess  of  $5  per 
day;  nor  shall  any  allowance  or  reimbursement  for  subsistence  be  paid  to 
any  officer  or  employee  in  any  branch  of  the  public  service  of  the  United 
States  in  the  District  of  Columbia  unless  absent  from  his  designated  post  of 
duty  outside  of  the  District  of  Columbia,  and  then  only  for  the  period  of 
time  actually  engaged  in  the  discharge  of  official  duties.     \_S8  Stai.  L.  SI 8.] 

This  aDd  the  section  following  are  from  the  Urgent  Deficiencies  Appropriation  Act 
of  April  6,  1914,  ch.  52. 

Sec.  5.   [^Accountanis  and  experts  —  paj/']     That  no  part  of  any  money 

appropriated  in  this  or  any  other  Act  shall  be  used  for  compensation  or  pay- 
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inent  of  expenses  of  accountants  or  other  experts  in  inaugurating  new  or 
changing  old  methods  of  transacting  the  business  of  the  United  States  or  the 
District  of  Columbia  unless  authority  for  employment  of  such  services  or 
payment  of  such  expenses  is  stated  in  specific  terms  in  the  Act  making  pro- 
vision therefor  and  the  rate  of  compensation  for  such  services  or  expenses  is 
specifically  fixed  therein,  or  be  used  for  compensation  of  or  expenses  for  per- 
sons, aiding  or  assisting  such  accountants  or  other  experts,  unless  the  rate  of 
compensation  of  or  expenses  for  such  assistants  is  fixed  by  officers  or  em- 
ployees of  the  United  States  or  District  of  Columbia  having  authority  to  do 
so,  and  such  rates  of  compensation  or  expenses  so  fixed  shall  be  paid  only 
to  the  person  so  employed.     [S<5  Stat.  L.  555.] 


PUBLIC  PARKS. 

Act  of  April  16,  1914,  Ch.  58,  204. 

Yosemite  National  Park — Acquiring  Additiofial  Land,  204. 
Act  of  Hay  13,  1914,  Ch.  88,  204. 

Sierra  National  Forest — Yosemite  National  Park — Consolidation 
of  Lands,  204. 

Act  of  July  23,  1914,  Ch.  206,  206. 

Yosemite  National  Park — Lease  of  Lands  for  Hotels,  etc.,  206. 
Act  of  August  22,  1914,  Ch.  264,  207. 

5"^^.  1.  Glacier  National  Park — Ceded  to  United  States — Laws  Governing 
Park,  207. 

2.  Jurisdiction  of  Offenses,  207. 

3.  Montana  Laws  When  in  Force,  207. 

4.  Hunting,  etc,  Prohibited — Rules  for  Protection  of  Property,  207. 

5.  Forfeiture  of  Guns,  etc.,  of  Persons  Violating  Act,  208. 

6.  Resident  Commissioner  Appointed  to  Act  on  Complaints — Appeals, 

208. 

7.  Powers  of  Commissioner,  209. 

8.  Process,  ^09. 

P.  Salary  of  Commissioner — Residence,  209. 
10.  Certification,  etc.,  of  Fees,  etc.,   209. 
IL  Disposition  of  Fines  and  Costs,  209. 
12.  Notice  to  Governor  of  Montana  of  Passage  of  Act,  210. 

Act  of  October  5,  1914,  Ch.  316,  210. 

Sec.  1.  Parks  in  Reclamation  Projects — Creation,  210. 

2.  Water  Supply,  210. 

3.  Maintenance,  210. 

4.  Failure  to  Establish  Parks — Disposition  of  Land,  210. 

Act  of  January  26,  1915,  Ch.  19,  211. 

Sec.  1.  Rocky  Mountain  Natiofial  Park — Creation — Boundaries,  211. 

2.  Existing  Rights  Protected — Certain  Acts  Extended  to  Lands  In- 

cluded in  Park — Easements,  212. 

3.  Certain  Lands  within  Park  Boundaries  Not  Affected  by  Act,  212. 

4.  Management  of  Park — Rules  and  Regulations — Leases  and  Con- 

cessions— Appropriations,  212. 
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Act  of  March  3,  1915,  Ch.  75,  213. 

Sec.  1.  Glacier  National  Park — Donations  of  Land,  213. 
Yosemite  National  Park — Donations  of  Land,  213. 
Sequoia  National  Park — Donations  of  Land,  213. 


CBOSS-BEFEREHOE. 

See  also  TIMBER  LANDS  AND  FOREST  RESERVES. 


An  Act  To  amend  section  one  of  an  Act  of  Consress  approved  April  ninth,  nineteen  hvn- 
dred  and  twelve  (Thirty-seventli  Statutes,  page  eighty),  entitled  "An  Act  to  authorise 
the  Secretary  of  the  Interior  to  secure  for  the  United  States  title  to  patented  landa 
in  the  Yosemite  National  Park;  and  for  other  purposes." 

I  Act  of  AprU  16,  1914,  Ch.  d«.] 

\_Y0se7nite  National  Parle  —  acquiring  additional  land."]  That  section 
one  of  an  Act  of  Congress  approved  April  ninth,  nineteen  hundred  and  twelve 
(Thirty-seventh  Statutes,  page  eighty),  entitled  "An  Act  to  authorize  the 
Secretary  of  the  Interior  to  secure  for  the  United  States  title  to  patented 
lands  in  the  Yosemite  National  Park,  and  for  other  purposes,"  be,  and  the 
same  is  hereby,  amended  to  read  as  follows : 

"Section  1.  That  the  Secretaries  of  the  Departments  of  Interior  and 
Agriculture,  for  the  purpose  of  eliminating  private  holdings  within  the 
Yosemite  National  Park  and  to  preserve  intact  timber  along  and  adjoining 
the  roads  in  the  scenic  portion  of  the  park  on  patented  lands,  are  hereby  em- 
powered in  their  discretion  to  obtain  and  accept  for  the  United  States  a  com- 
plete title  to  any  and  all  patented  lands  within  the  boundaries  of  said  park  by 
the  exchange  of  timber  or  timber  and  lands  within  the  Yosemite  National 
Park  and  the  Sierra  and  Stanislaus  National  Forests  for  such  lands  and  the 
timber  thereon  within  the  park,  necessary  conveyances  of  park  and  national 
forest  timber  or  timber  and  lands  to  be  made  by  said  secretaries,  respectively. 
That  the  secretaries  of  the  said  departments  may,  and  are  hereby  authorized 
to,  acquire  title  in  fee  by  the  exchange  of  lands  of  the  United  States  for 
patented  lands  not  exceeding  six  hundred  and  forty  acres  in  the  Sierra  and 
Stanislaus  National  Forests,  adjacent  and  contiguous  to  the  Yosemite  Nation- 
al Park,  and  when  such  patented  lands  are  thus  acquired,  said  lands  shall 
become  a  part  of  the  Yosemite  National  Park  and  be  subject  to  all  the  pro- 
visions of  the  Act  of  October  first,  eighteen  hundred  and  ninety,  entitled  'An 
Act  to  set  apart  certain  tracts  of  land  in  the  State  of  California  as  forest 
reservations.'  "     [38  Stat.  L.  5^5.] 

For  the  Act  of  April  9,  1912,  see  1914  Supp.  Fed.  Stat.  Annot.  350. 


An  Act  To  consolidate  certain  forest  lands  in  the  Sierra  National  Forest,  and  Yosemite 

National  Park,  California. 

[Act  of  May  IB,  1014,  Ch.  8S,1 

[Sierra  National  Forest  —  Yosemite  National  Park  —  consolidation  of 

lands."]    That  for  the  purpose  of  preserving  scenic  features  and  consolidating 

certain  forest  lands  belonging  to  the  United  States  within  the  Sierra  National 
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Forest  and  the  Yosemite  National  Park,  California,  the  Secretary  of  the  In- 
terior be,  and  he  hereby  is,  authorized  and  empowered,  upon  the  recommenda- 
tion of  the  Secretary  of  Apiculture,  and  after  obtaining  and  accepting  for 
the  Government  of  the  United  States  of  America  a  valid  title  to  the  land  to 
be  acquired,  which  title  shall  be  approved  by  said  Secretary  of  the  Interior, 
to  exchange  lands  belonging  to  the  United  States  which  are  a  part  of  the 
Sierra  National  Forest  for  privately  owned  timber  lands  of  approximately 
equal  value  lying  within  the  boundaries  of  said  Sierra  National  Forest  and 
the  said  Yosemite  National  Park :   Provided,  That  upon  the  consummation 
of  an  exchange  hereunder  the  lands  acquired  by  the  United  States  within  the 
boundaries  of  the  Sierra  Forest  shall  become  a  nart  of  that  national  forest 
and  that  within  the  boundaries  of  the  Yosemite  National  Park  shall  become 
a  part  of  that  park:    Provided  further.  That  only  the  following  privately 
owned  lands  in  the  Sierra  National  Forest  may  be  acquired  by  the  United 
States  under  the  exchange:     North  half  southeast  quarter  and  southeast 
quarter  southeast  quarter  section  thirty-four,  southwest  quarter  southwest 
quarter  section  thirty-five,  and  all  of  section  thirty-six,  township  four  south, 
range  twenty  east.  Mount  Diablo  meridian;  east  half  northeast  quarter  and 
south  half  southwest  quarter  section  thirty-two,  west  half  northwest  quarter 
section  thirty-three,  township  four  south,  range  twenty-one  east,  Mount  Dia- 
blo meridian;  southeast  quarter  section  one,  southeast  quarter  southeast  quar- 
ter (lot  sixteen)  section  eleven,  lots  three  and  four,  southwest  quarter  north- 
west quarter,  southwest  quarter,  and  southeast  quarter  section  twelve,  lots 
two,  five,  six,  and  seven,  section  thirteen,  township  five  south,  range  twenty 
east,  Mount  Diablo  meridian ;  lots  two  and  six,  section  five,  portion  northwest 
quarter  northwest  quarter  south  of  traverse,  southwest  quarter  northwest 
quarter,  portion  southeast  quarter  northwest  quarter  west  of  traverse,  north- 
east quarter  southwest  quarter,  southeast  quarter  southwest  quarter,  and  that 
portion  of  the  southeast  quarter  west  of  the  traverse,  section  eight,  portion  of 
northwest  quarter,  northeast  quarter  west  of  traverse,  southwest  quarter 
northeast  quarter,  portion  of  southeast  quarter  northeast  quarter  west  of  tra- 
verse, and  portion  of  east  half  southeast  quarter  west  of  traverse,  section 
seventeen,  portion  of  northeast  quarter  northeast  quarter  west  of  traverse, 
portion  southeast  quarter  northeast  quarter  w^est  of  traverse,  and  portion  of 
east  half  southeast  quarter  west  of  traverse,  section  twenty,  township  five 
south,  range  twenty-one  east.  Mount  Diablo  meridian;  and  that  only  the 
northeast  quarter  section  thirty-six,  township  four  south,  range  twenty-one 
east.  Mount  Diablo  meridian,  in  the  Yosemite  National  Park,  may  be  ac- 
quired by  the  United  States  under  the  exchange;  and  that  only  the  following 
lands  may  be  given  in  exchange  by  the  United  States :  West  half  lot  nine  and 
west  half  southwest  quarter  section  three ;  portion  of  lots  four  and  five  south 
of  traverse,  section  five;  portions  of  lots  one,  two,  three,  and  five  south  of  the 
traverse;  portion  of  lot  six  east  of  traverse;  lots  seven,  eight,  nine,  ten,  eleven, 
twelve,  thirteen,  fourteen,  fifteen,  sixteen,  seventeen,  eighteen,  nineteen,  and 
portions  of  lot  twenty  north  of  traverse,  section  six;  portion  of  the  north  half 
northeast  quarter  north  of  traverse  line,  section  seven ;  north  half  northeast 
quarter,  southwest  quarter  northeast  quarter,  and  north  half  northwest  quar- 
ter, section  ten ;  southwest  quarter  northwest  quarter  and  northwest  quarter 
southwest  quarter,  section  eleven,  southwest  quarter  northeast  quarter  and 
southeast  quarter  northwest  quarter,  section  thirteen,  portion  of  southwest 
quarter  northeast  quarter  east  of  traverse,  section  twenty,  township  five  south, 
range  twenty-one  east.  Mount  Diablo  meridian ;  southwest  quarter  southwest 
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quarter  section  nine,  northeast  quarter  northeast  quarter  (lot  one)  section 
seventeen,  lot  five,  section  eighteen,  southwest  quarter  southwest  quarter  and 
southeast  quarter  southwest  quarter,  section  nineteen,  southwest  quarter 
northwest  quarter  section  twenty-eight,  northwest  quarter  northeast  quarter 
section  twenty-nine,  southwest  quarter  northeast  quarter,  northeast  quarter 
northwest  quarter,  southwest  quarter  northwest  quarter,  southeast  quarter 
northwest  quarter,  lot  one,  northeast  quarter  southwest  quarter,  northwest 
quarter  southwest  quarter,  southeast  quarter  southwest  quarter,  west  half 
southeast  quarter,  and  southeast  quarter  southeast  quarter,  section  thirty, 
township  five  south,  range  twenty-two  east,  Mount  Diablo  meridian;  norti- 
east  quarter  southeast  quarter  and  south  half  southeast  quarter,  section  two, 
north  half  northeast  quarter  section  eleven,  northwest  quarter  northeast 
quarter,  south  half  northeast  quarter,  and  northwest  quarter,  section  twelve, 
township  six  south,  range  twenty-one  east,  Mount  Diablo  meridian;  north- 
east quarter  northwest  quarter  and  south  half  northwest  quarter,  section 
seven,  township  six  south,  range  twenty-two  east,  Mount  Diablo  meridian. 
[S8  Stat  L.  376.] 


An  Act  To  amend  an  Act  approved  October  first,  eighteen  hundred  and  ninety,  entitled 
"An  Act  to  set  apart  certain  tracts  of  land  in  the  State  of  California  as  forest  reser- 
vations." 

I  Act  of  July  23  y  1914,  Cfh.  206.1 

[Yosemite  National  Park  —  lease  of  lands  for  hotels,  etc.']  That  the  Sec- 
retary of  the  Interior  is  hereby  authorized  and  empowered  to  grant  leases,  for 
periods  of  not  exceeding  twenty  years,  at  annual  rentals,  and  under  terms  and 
conditions  to  be  determined  by  him,  to  any  person,  corporation,  or  company 
he  may  authorize  to  transact  business  in  the  Yosemite  National  Park,  for 
separate  tracts  of  land,  not  exceeding  twenty  acres  each,  at  such  places,  not 
to  exceed  ten  in  number,  to  any  person,  corporation,  or  company  in  said  park, 
as  the  comfort  and  convenience  of  visitors  may  require,  for  the  construction 
and  maintenance  of  substantial  hotel  buildings  and  buildings  for  the  protec- 
tion of  motor  cars,  stages,  stock  and  equipment,  and  so  forth.  Such  leases 
may,  at  the  option  of  the  Secretary  of  the  Interior,  contain  appropriate  pro- 
visions for  the  appraisement,  at  the  expiration  of  the  lease,  of  the  value  of 
such  hotel  and  other  buildings  (or  portions  thereof)  as  may  be  constructed 
by  the  lessees,  respectively,  and  the  payment  of  the  same  to  the  lessees  in  case 
a  new  lease  be  made  to  persons  other  than  said  lessees,  such  payments  to  be 
made  by  such  new  lessees,  respectively. 

That  any  person  or  corporation  or  company  holding  a  lease  or  leases  within 
said  park  for  the  purposes  above  described  is  hereby  authorized,  with  the 
approval  of  the  Secretary  of  the  Interior,  to  execute  mortgages  upon  his  or 
its  rights  and  properties,  including  his  or  its  contract  or  contracts  with  the 
Secretary  of  the  Interior ;  such  mortgages  shall  be  executed  in  duplicate  and 
delivered  to  the  Secretary  of  the  Interior  for  his  approval,  and  upon  his 
approval  thereof  he  shall  retain  one  of  said  duplicates  and  file  the  same  for 
record  in  his  office. 

Any  mortgage,  lien,  or  encumbrance  created  under  the  provisions  hereof 
shall  be  subject  to  the  rights  of  the  Government  to  compel  the  enforcement 
of  the  terms  of  the  lease  or  contract  of  the  mortgagor,  and  any  purchaser 
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under  a  foreclosure  of  such  encumbrance  shall  take  subject  to  all  the  condi- 
tions assumed  by  the  original  lessee  or  contractor. 

All  provisions  of  existing  law  in  relation  to  said  park  not  in  conflict  here- 
with are  hereby  continued  in  full  force  and  eflfect.    [88  Stat.  L.  55^.] 


An  Act  To  accept  the  cession  by  the  State  of  Montana  of  ezclnsive  jurisdiction  over  the 
lands  embraced  within  the  Glacier  National  Park,  and  for  other  purposes. 

lAct  of  Aug.  22,  1914,  Ch.  264.^ 

[Sec.  1.]  [Olacier  Naticynal  Park  —  ceded  to  United  States  —  laws 
governing  park.']  That  the  provisions  of  the  act  of  the  Legislature  of  the 
State  of  Montana,  approved  February  seventeenth,  nineteen  hundred  and 
eleven,  ceding  to  the  United  States  exclusive  jurisdiction  over  the  territory 
embraced  within  the  Glacier  National  Park,  are  hereby  accepted,  and  sole 
and  exclusive  jurisdiction  is  hereby  assumed  by  the  United  States  over  such 
torritory,  saving,  however,  to  the  said  State  the  right  to  serve  civil  or  criminal 
process  within  the  limits  of  the  aforesaid  park  in  suits  or  prosecution  for  or 
on  account  of  rights  acquired,  obligations  incurred,  or  crimes  committed  in 
said  State  but  outside  of  said  park,  and  saying  further  to  the  said  State  the 
right  to  tax  persons  and  corporations,  their  franchises  and  property,  on  the 
lands  included  in  said  park.  All  the  laws  applicable  to  places  under  the  sole 
and  exclusive  jurisdiction  of  the  United  States  shall  have  force  and  effect  in 
said  park.  All  fugitives  from  justice  taking  refuge  in  said  park  shall  be 
subject  to  the  same  laws  as  refugees  from  justice  found  in  the  State  of 
Montana.     [88  Stat.  L.  699.] 

Sec.  2.  [Jurisdiction  of  offenses.']  That  said  park  shall  constitute  a  part 
of  the  United  States  judicial  district  of  Montana,  and  the  district  court  of  the 
United  States  in  and  for  said  district  shall  have  jurisdiction  of  all  offenses 
committed  within  said  boundaries.     [88  Stat.  L.  699.] 

Sec.  3-  [Montana  laws  when  in  force.]  That  if  any  offense  shall  be  com- 
mitted in  the  Glacier  National  Park,  which  offense  is  not  prohibited  or  the 
punishment  is  not  specifically  provided  for  by  any  law  of  the  United  States, 
the  offender  shall  be  subject  to  the  same  punishment  as  the  laws  of  the  State 
of  Montana  in  force  at  the  time  of  the  commission  of  the  offense  may  provide 
for  a  like  offense  in  said  State ;  and  no  subsequent  repeal  of  any  such  law  of 
the  State  of  Montana  shall  affect  any  prosecution  for  said  offense  committed 
within  said  park.     [88  Stat.  L.  699.] 

Sec.  4.  [Hunting,  etc.,  prohibited  —  rules  for  protection  of  property.] 
That  all  hunting  or  the  killing,  wounding,  or  capturing  at  any  time  of  any 
bird  or  wild  animal,  except  dangerous  animals  when  it  is  necessary  to  prevent 
them  from  destroying  human  lives  or  inflicting  personal  injury,  is  prohibited 
within  the  limits  of  said  park ;  nor  shall  any  fish  be  taken  out  of  the  waters  of 
the  park  in  any  other  way  than  by  hook  and  line,  and  then  only  at  such  seasons 
and  in  such  times  and  manner  as  may  be  directed  by  the  Secretary  of  the 
Interior.  That  the  Secretary  of  the  Interior  shall  make  and  publish  such 
rules  and  regulations  as  he  may  deem  necessary  and  proper  for  the  manage- 
ment and  care  of  the  park  and  for  the  protection  of  the  property  therein,  es- 

207 


Act  of  Aug.  88,  1914.  PUBLIC  PARKS.  Act  of  Aug.  88,  1914. 

pecially  for  the  preservation  from  injury  or  spoliation  of  all  timber,  mineral 
dieposits  other  than  those  legally  located  prior  to  the  passage  of  the  Act  of  May 
eleventh,  nineteen  hundred  and  ten  (Thirty-sixth  Statutes,  page  three  hun- 
dred and  fifty-four),  natural  curiosities,  or  wonderful  objects  within  said 
park,  and  for  the  protection  of  the  animals  and  birds  in  the  park  from  capture 
or  destruction,  and  to  prevent  their  being  frightened  or  driven  from  the  park ; 
and  he  shall  make  rules  and  regulations  governing  the  taking  of  fish  from  the 
streams  or  lakes  in  the  park.  Possession  within  said  park  of  the  dead  bodies, 
or  any  part  thereof,  of  any  wild  bird  or  animal  shall  be  prima  facie  evidence 
that  the  person  or  persons  having  the  same  are  guilty  of  violating  this  Act. 
Any  person  or  persons,  or  stage  or  express  company,  or  railway  company, 
who  knows  or  has  reason  to  believe  that  they  were  taken  or  killed  contrary  to 
the  provisions  of  this  Act  and  who  receives  for  transportation  any  of  said 
animals,  birds,  or  fish  so  killed,  caught,  or  taken,  or  who  shall  violate  any 
of  the  other  provisions  of  this  Act  or  any  rule  or  regulation  that  may  be  pro- 
mulgated by  the  Secretary  of  the  Interior  with  reference  to  the  management 
and  care  of  the  park  or  for  the  protection  of  the  property  therein,  for  the 
preservation  from  injury  or  spoliation  of  timber,  mineral  deposits,  other  than 
those  legally  located  prior  to  the  passage  of  the  Act  of  May  eleventh,  nineteen 
hundred  and  ten  (Thirty-sixth  Statutes,  page  three  hundred  and  fifty-four), 
natural  curiosities,  or  wonderful  objects  within  said  park,  or  for  the  pro- 
tection of  the  animals,  birds,  or  fish  in  the  park,  or  who  shall  within  said  park 
commit  any  damage,  injury,  or  spoliation  to  or  upon  any  building,  fence, 
hedge,  gate,  guidepost,  tree,  wood,  underwood,  timber,  garden,  crops,  vege- 
tables, plants,  land,  springs,  mineral  deposits  other  than  those  legally  located 
prior  to  the  passage  of  the  Act  of  May  eleventh,  nineteen  hundred  and  ten 
(Thirty-sixth  Statutes,  page  three  hundred  and  fifty-four),  natural  curi- 
osities, or  other  matter  or  thing  growing  or  being  thereon,  or  situated  therein, 
shall  be  deemed  guilty  of  a  misdemeanor  and  shall  be  subject  to  a  fine  of  not 
more  than  $500,  or  imprisonment  not  exceeding  six  months,  or  both,  and  be 
adjudged  to  pay  all  costs  of  the  proceedings.     [^S8  Stat.  L.  700."] 

For  the  Act  of  May  11,  1910,  see  1912  Supp.  Fed.  Stat.  Annot.  328. 

Sec.  6.  [Forfeiture  of  guns,  etc.,  of  persons  violating  Act."]  That  all 
guns,  traps,  teams,  horses,  or  means  of  transportation  of  every  nature  or  de- 
scription used  by  any  person  or  persons  within  said  park  limits  when  engaged 
in  killing,  trapping,  ensnaring,  or  capturing  such  wild  beasts,  birds,  or  wild 
animals  shall  be  forfeited  to  the  United  States  and  mav  be  seized  bv  the 
officers  in  said  park  and  held  pending  the  prosecution  of  any  person  or  persons 
arrested  under  charge  of  violating  the  provisions  of  this  Act,  and  upon  con- 
viction under  this  Act  of  such  person  or  persons  using  said  guns,  traps,  teams, 
horses,  or  other  means  of  transportation,  such  forfeiture  shall  be  adjudicated 
as  a  penalty  in  addition  to  the  other  punishment  provided  in  this  Act.  Such 
forfeited  property  shall  be  disposed  of  and  accounted  for  by  and  under  the 
authority  of  the  Secretary  of  the  Interior.     188  Stat.  L.  700.'] 

Sec.  6.  [Resident  commissioner  appointed  to  a/:t  on  complaints  —  ap- 
peals.] That  the  United  States  district  court  for  the  district  of  Montana 
shall  appoint  a  commissioner,  who  shall  reside  in  the  park,  and  who  shall 
have  jurisdiction  to  hear  and  act  upon  all  complaints  made  of  any  violations 
of  law  or  of  the  rules  and  regulations  made  by  the  Secretary  of  tiie  Interior 
for  the  government  of  the  park  and  for  the  protection  of  the  animals,  birds, 

208 


Act  of  Aug.  22,  1914,  PUBLIC  PARKS,  V       Act  of  Aug.  22,  1914. 

and  fiah,  and  objects  of  interest  therein,  and  for  other  purposes  authorized 
by  this  Act. 

Such  commissioner  shall  have  power,  upon  sworn  information,  to  issue 
process  in  the  name  of  the  United  States  for  the  arrest  of  any  person  charged 
with  the  commission  of  any  misdemeanor,  or  charged  with  a  violation  of  the 
rules  and  regulations,  or  with  a  violation  of  any  of  the  provisions  of  this  Act 
prescribed  for  the  government  of  said  park  and  for  the  protection  of  the 
animals,  birds,  and  fish  in  said  park,  and  to  try  the  person  so  charged,  and,  if 
found  guilty,  to  impose  punishment  and  to  adjudge  the  forfeiture  prescribed. 

In  all  cases  of  conviction  an  appeal  shall  lie  from  the  judgment  of  said 
commissioner  to  the  United  States  district  court  for  the  district  of  Montana, 
and  the  United  States  district  court  in  said  district  shall  prescribe  the  rules 
of  procedure  and  practice  for  said  commissioner  in  the  trial  of  cases  and  for 
appeal  to  said  United  States  district  court.     IS8  Stat.  L.  700.'] 

Sec.  7.  [^Powers  of  commissioner.']  That  any  such  commissioner  shall 
also  have  power  to  issue  process  as  hereinbefore  provided  for  the  arrest  of  any 
person  charged  with  the  commission,  within  said  boimdaries,  of  any  criminal 
offense  not  covered  by  the  provisions  of  section  four  of  this  Act,  to  hear  the 
evidence  introduced,  andf  if  he  is  of  opinion  that  probable  cause  is  shown  for 
holding  the  person  so  charged  for  trial,  shall  cause  such  person  to  be  safely 
conveyed  to  a  secure  place  of  confinement  within  the  jurisdiction  of  the  United 
States  district  court  for  the  district  of  Montana,  and  certify  a  transcript  of 
the  record  of  his  proceedings  and  the  testimony  in  the  case  to  said  court, 
which  court  shall  have  jurisdiction  of  the  case :  Provided,  That  the  said  com- 
missioner shall  grant  bail  in  all  cases  bailable  imder  the  laws  of  the  United 
States  or  of  said  State.     IS8  Stat.  L.  701.] 

Sec.  8.  [Process.]  That  all  process  issued  by  the  commissioner  shall  be 
directed  to  the  marshal  of  the  United  States  for  the  district  of  Montana,  but 
nothing  herein  contained  shall  be  so  construed  as  to  prevent  the  arrest  by 
any  officer  or  employee  of  the  Government,  or  any  person  employed  by  the 
United  States  in  the  policing  of  said  reservation,  within  said  boundaries, 
without  process,  of  any  person  taken  in  the  act  of  violating  the  law  or  this 
Act,  or  the  regulations  prescribed  by  said  Secretary  as  aforesaid*  [38  Stat. 
L.  701.] 

Sec.  9.  [^Salary  of  commissioner  —  residence.]  That  the  commissioner 
provided  for  in  this  Act  shall  be  paid  an  annual  salary  of  $1,500,  payable 
quarterly :  Provided,  That  the  said  commissioner  shall  reside  within  the  ex- 
terior boundaries  of  said  Glacier  National  Park,  at  a  place  to  be  designated 
by  the  court  making  such  appointment :  And  provided  further,  That  all  fees, 
costs,  and  expenses  collected  by  the  commissioner  shall  be  disposed  of  as  pro- 
vided in  sections  eleven  and  twelve  of  this  Act     \_S8  Stat.  L.  701.] 

Sec.  10.  {^Certification,  etc.,  of  fees,  etc.]  That  all  fees,  costs,  and  ex- 
penses arising  in  cases  under  this  Act  and  properly  chargeable  to  the  United 
States  shall  be  certified,  approved,  and  paid  as  are  like  fees,  costs,  and  ex- 
penses in  the  courts  of  the  United  States.    {38  Stat.  L.  701.] 

Sec.  11.  [^Disposition  of  fines  and  costs.]  That  all  fines  and  costs  im- 
posed and  collected  shall  be  deposited  by  said  commissioner  of  the  United 
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States  or  the  marshal  of  the  United  States  collecting  the  same  with  the  clerk 
of  the  United  States  district  court  for  the  district  of  Montana.  [38  Stat.  L. 
701.'] 

Sec.  12.  [Notice  to  Oovemor  of  Montana  of  passage  of  Act."]  That  the 
Secretary  of  the  Interior  shall  notify,  in  writing,  the  governor  of  the  State 
of  Montana  of  the  passage  and  approval  of  this  Act.     [38  Stat.  L.  701.] 


An  Act  To  authorize  the  reservation  of  public  lands  for  country  parks  and  community 

centers  within  reclamation  projects,  and  for  other  purposes. 

lAct  of  Oct.  6,  1014,  Ch.  aie.^ 

[Sec.  1.]  [Parks  in  reclamation  projects  —  creation.]  That  the  Secre- 
tary of  the  Interior  be,  and  he  is  hereby,  authorized  to  withdraw  from  other 
disposition  and  reserve  for  country  parks,  public  playgrounds,  and  community 
centers  for  the  use  of  the  residents  upon  the  lands  such  tracts  as  he  may  deem 
advisable  not  exceeding  twenty  acres  in  any  one  township  in  each  reclamation 
project  or  the  several  imits  of  such  reclamation  projects  undertaken  under 
the  Act  of  June  seventeenth,  nineteen  hundred  and  two,  known  as  the  recla- 
mation Act.    [88  Stat.  L.  727.] 

•        For  the  Act  of  June  17,  1902,  see  7  Fed.  Stat.  Annot.  1098. 

Seo.  2.  [Water  supply.]  That  subject  to  the  provisions  hereinafter  con- 
tained every  such  tract  of  land  so  set  apart  shall  be  supplied  with  water  from 
the  Government  irrigation  system,  the  cost  thereof  to  be  charged  to  the  re- 
maining lands  of  the  project  as  a  part  of  the  construction  charge  of  such 
project,  and  shall  be  maintained  and  used  in  perpetuity  by  the  people  upon 
said  reclaimed  lands  for  a  pleasure  park,  public  playground,  and  community 
center.     [38  Stat.  L.  727.] 

Sec.  3.  [Maintenance.]  That  for  the  purpose  of  carrying  out  and  eflFect- 
ing  the  objects  of  this  Act  the  Secretary  of  the  Interior  is  authorized  to  enter 
into  a  contract  with  the  organization  formed  by  the  owners  of  the  lands 
irrigated  within  said  project  or  project  imit  pursuant  to  section  six  of  the 
Act  of  June  seventeenth,  nineteen  hundred  and  two,  stipulating  and  provid- 
ing that  the  organization  will  maintain  and  use  such  of  the  lands  so  reserved 
for  the  purposes  prescribed  in  this  Act  as  such  organization  may  desire,  and 
that  upon  failure  to  so  maintain  and  use  such  lands,  or  in  the  event  that  same 
shall  be  permitted  to  be  used  or  occupied  for  other  purposes  than  those  stipu- 
lated in  this  Act,  the  control  of  the  lands  shall  revert  to  the  United  States. 
[38  Stat.  L.  728.] 

Sec.  4.  [Failure  to  estahlish  parJcs  —  disposition  of  land.]  That  any  of 
such  lands  not  contracted  for  in  accordance  with  the  provisions  of  section 
three  of  this  Act  within  ten  years  from  the  time  water  is  available  for  the 
same,  or  sooner,  if  the  Secretary  of  the  Interior  may  deem  it  desirable,  shall 
be  disposed  of  in  accordance  with  the  public-land  laws  applicable  thereto,  and 
the  proceeds  from  the  disposition  of  lands  reverting  to  the  United  States 
under  the  provisions  of  this  Act,  and  from  sales  of  water  rights,  shall  be 
covered  into  the  reclamation  fund  and  placed  to  the  credit  of  the  project 
wherein  the  lands  are  situate.     [38  Stat.  L.  728.] 
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An  Act  To  establish  the  Rocky  Mountain  National  Park  in  the  State  of  Colorado,  and 

for  other  purposes. 

lAct  of  Jan.  26,  1015,  Ch.  10.1 

[Sec.  1.]    \_Roclcy  Mountain  National  Park  —  creation  —  houtidaries.l 
That  the  tract  of  land  in  the  State  of  Colorado  particularly  described  by  and 
included  within  metes  and  bounds  as  follows,  to  wit :    Beginning  at  the  south- 
east corner  of  section  thirt^'-four,  township  three  north,  range  seventy-three 
west  of  the  sixth  principal  meridian,  Colorado,  thence  north  along  the  section 
lines  to  the  northeast  corner  of  section  three,  said  township ;  thence  west  to  the 
northwest  corner  of  said  section ;  thence  north  along  the  section  lines  to  the 
northeast  comer  of  section  sixteen,  township  four  north,  range  seventy-threo 
west;  thence  west  to  the  northwest  comer  of  said  section;  thence  north  to 
the  northeast  comer  of  section  eight,  said  township;  thence  west  along  the 
section  lines  to  the  northwest  corner  of  section  seven,  said  township;  thence 
north  to  the  northeast  comer  of  township  four  north,  range  seventy-four  west ; 
thence  west  along  the  first  correction  line  north,  to  the  southeast  corner  of 
section  thirty-six,  township  five  north,  range  seventy-four  west ;  thence  north 
along  the  range  line  to  the  northeast  comer  of  the  southeast  quarter  of  the 
southeast  quarter  of  section  thirteen,  said  township ;  thence  west  to  the  north- 
west comer  of  the  southeast  quarter  of  the  southeast  quarter  of  section  four- 
teen, said  township ;  thence  north  to  the  northwest  corner  of  the  northeast 
quarter  of  the  southeast  quarter  of  section  eleven,  said  township ;  thence  east 
to  the  northeast  corner  of  the  northeast  quarter  of  the  southeast  quarter  of  sec- 
tion twelve,  said  township ;  thence  south  along  the  range  line  to  the  southeast 
comer  of  said  section;  thence  east  along  the  section  lines  to  the  southeast 
comer  of  the  southwest  quarter  of  section  ten,  township  five  north,  range 
seventy-three  west;  thence  north  to  the  northeast  corner  of  the  southwest 
quarter  of  said  section;  thence  east  to  the  southeast  corner  of  the  northeast 
quarter  of  said  section ;  thence  north  to  the  northeast  corner  of  said  section ; 
thence  east  to  the  southeast  corner  of  the  southwest  quarter  of  the  southwest 
quarter  of  section  two,  said  township ;  thence  north  to  the  northeast  corner  of 
the  southwest  quarter  of  the  southwest  quarter  of  said  section ;  thence  east  to 
the  southeast  comer  of  the  northeast  quarter  of  the  southwest  quarter,  said 
section ;  thence  north  to  the  northeast  comer  of  the  northeast  quarter  of  the 
southwest  quarter  of  said  section ;  thence  east  to  the  southeast  comer  of  the 
northeast  quarter  of  section  one,  said  township ;  thence  north  itlong  the  range 
line  to  the  northeast  corner  of  section  thirty-six,  township  seven  north,  range 
seventy-three  west;  thence  west  along  the  section  lines  to  the  intersection 
with  the  west  bank  of  the  Big  South  Cache  la  Poudre  River  in  township 
seven  north,  range  seventy-five  west ;  thence  southeasterly  along  the  west  bank 
of  said  river  to  the  mouth  of  a  tributary  of  said  river,  probably  in  section 
one,  township  six  north,  range  seventy-five  west;  said  tributary  heading  at  La 
Poudre  Pass  in  section  twenty,  township  six  north,  range  seventy-five  west ; 
thence  southwesterly  along  the  west  bank  of  said  tributary  to  its  head ;  thence 
across  the  continental  divide  to  the  headwaters  of  the  North  Fork  of  the 
Grand  River,  which  also  heads  at  La  Poudre  Pass;  thence  down  the  west 
bank  of  the  North  Fork  of  the  Grand  River  to  its  intersection  with  the  section 
line  between  sections  twenty-nine  and  thirty,  township  six  north,  range  seven- 
ty-five west;  thence  south  along  the  section  lines  to  the  southeast  comer  of 
section  eighteen,  township  five  north,  range  seventy-five  west;  thence  west 
along  the  section  line  to  its  intersection  with  the  west  bank  of  tlie  North 
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Fork  of  the  Grand  River ;  thence  down  the  west  bank  of  the  iNTorth  Fork  of 
the  Grand  River  to  its  intersection  with  the  section  line  between  sections 
twenty-five  and  thirty-six,  township  four  north,  range  seventy-six  west; 
thence  east  to  the  northeast  comer  of  section  thirty-six,  said  township ;  thence 
south  along  the  range  line  to  the  southeast  comer  of  said  township;  thence 
east  along  the  township  line  to  tlie  northeast  comer  of  the  northwest  quarter 
of  section  four,  township  three  north,  range  seventy-five  west;  thence  south 
to  the  southwest  corner  of  the  northeast  quarter  of  section  nine,  said  town- 
ship; thence  west  along  the  quarter  section  line  to  its  intersection  with  a 
creek  in  section  seven,  said  township,  this  creek  being  an  outlet  of  Grand 
Lake,  and  flowing  into  the  North  Fork  of  the  Grand  River;  thence  southerly 
along  the  said  creek  to  its  junction  with  the  North  Fork  of  the  Grand  River ; 
thence  southerly  along  the  west  bank  of  the  North  Fork  of  the  Grand  River 
to  its  intersection  with  the  township  line  between  townships  two  and  three 
north;  thence  east  along  the  township  line  to  the  southeast  corner  of  sec- 
tion thirty-four,  township  three  north,  range  seventy-three  west  of  the  sixth 
principal  meridian,  Colorado,  the  place  of  beginning,  all  of  said  above-de- 
scribed tract  now  being  included  within  the  boundaries  of  the  counties  of 
Grand,  Boulder,  and  Larimer,  in  the  State  of  Colorado,  is  hereby  reserved 
and  withdrawn  from  settlement,  occupancy,  or  disposal  under  the  laws  of  the 
United  States,  and  said  tract  is  dedicated  and  set  apart  as  a  public  park 
for  the  benefit  and  enjoyment  of  the  people  of  the  United  States,  under  the 
name  of  the  Rocky  Moimtain  National  Park:  Provided,  That  the  United 
States  Reclamation  Service  may  enter  upon  and  utilize  for  flowage  or  other 
l^urposes  any  area  within  said  park  which  may  be  necessary  for  the  develop- 
ment and  maintenance  of  a  Government  reclamation  project.     [88  Stat.  L. 

Sec.  2.  [Existing  rights  protected  —  certain  acts  extended  to  lands  in- 
cluded in  park  —  easements.']  That  notliing  herein  contained  shall  affect  any 
valid  existing  claim,  location,  or  entry  under  the  land  laws  of  the  United 
States,  whether  for  homestead,  mineral,  right  of  way,  or  any  other  purpose 
whatsoever,  or  shall  affect  the  rights  of  any  such  claimant,  locator,  or  entry- 
man  to  the  full  use  and  enjoyment  of  his  land.  Whenever  consistent  with  the 
primary  purposes  of  the  park  the  Act  of  February  fifteenth,  nineteen  hun- 
dred and  one,  applicable  to  the  location  of  rights  of  way  in  certain  national 
parks  and  the  national  forests  for  irrigation  and  other  purposes,  shall  be  and 
remain  applicable  to  the  lands  included  within  the  park.  The  Secretary  of 
the  Interior  may,  in  his  discretion  and  upon  such  conditions  as  he  may  deem 
wise,  grant  easements  or  rights  of  way  for  steam,  electric,  or  similar  trans- 
portation upon  or  across  the  park.     [38  Stat.  L.  800,] 

For  the  Park  Act  of  Feb.  16,  1901,  above  referred  to,  see  6  Fed.  Stat.  Annot.  513. 

Sec.  3.  [Certain  lands  within  park  boundaries  not  affected  by  act.]  That 
no  lands  located  within  the  park  boundaries  now  held  in  private,  municipal, 
or  State  ownership  shall  be  affected  by  or  subject  to  the  provisions  of  this 
Act.    [38  Stat.  L.  800.] 

Sec.  4.  [Management  of  park  —  rules  and  regulations  —  leases  and  con- 
cessions —  appropriations.]  That  the  said  park  shall  be  under  the  executive 
control  of  the  Secretary  of  the  Interior,  and  it  shall  be  the  duty  of  the  said 
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executive  authority,  ba  soon  as  practicable,  to  make  and  publish  such  reason- 
able rules  and  regulations,  not  inconsistent  with  the  laws  of  the  United  States, 
as  the  said  authority  may  deem  necessary  or  proper  for  the  care,  protection, 
management,  and  improvement  of  the  same,  the  said  regulations  being  pri- 
marily aimed  at  the  freest  use  of  the  said  park  for  recreation  purposes  by 
the  public  and  for  the  preservation  of  the  natural  conditions  and  scenic 
beauties  thereof.  The  said  authority  may,  in  his  discretion,  execute  leases 
to  parcels  of  ground  not  exceeding  twenty  acres  in  extent  in  any  one  place  to 
any  person  or  company  for  not  to  exceed  twenty  years  whenever  such  ground 
is  necessary  for  the  erection  of  establishments  for  the  accommodation  of 
visitors,  may  grant  such  other  necessary  privileges  and  concessions  as  he 
deems  wise  for  the  accommodation  of  visitors,  and  may  likewise  arrange  for 
the  removal  of  such  mature  or  dead  or  down  timber  as  he  may  deem  necessary 
and  advisable  for  the  protection  and  improvement  of  the  park.  The  regula- 
tions governing  the  park  shall  include  provisions  for  the  use  of  automobiles 
therein :  Provided,  That  no  appropriation  for  fhe  maintenance,  supervision 
or  improvement  of  said  park  in  excess  of  $10,000  annually  shall  be  made 
unless  the  same  shall  have  first  been  expressly  authorized  by  law.  [55  StcU. 
L.  800. '\ 


[Sec.  1.]  [Gla<iier  National  Park  —  donations  of  land.]  *  *  *  The 
Secretary  of  the  Interior  is  authorized  to  accept  patented  lands  or  rights  of 
way  over  patented  lands  in  the  Glacier  National  Park  that  may  be  donated 
for  park  purposes.    [38  Stai.  L.  863.'] 

This  and  the  two  paragraphs  which  follow  are  from  the  Sundry  Civil  Appropriation 
Act  of  March  3,  1915,  ch.  75. 

[Yosemite  National  Park  —  donations  of  land.]  *  *  *  The 
Secretary  of  the  Interior  is  authorized  to  accept  patented  lands  or  rights  of 
way  whether  over  patented  or  other  lands  in  the  Yosemite  National  Park 
that  may  be  donated  for  park  purposes.     \_38  Stat.  L.  863.] 

[8eqw)ia  National  Park  —  donations  of  land.]  *  *  *  The  Secretary 
of  the  Interior  is  authorized  to  accept  patented  lands  or  rights  of  way 
whether  over  patented  or  other  lands  in  the  Sequoia  National  Park  that  may 
be  donated  for  park  purposes.     [38  Stat.  L.  863.] 
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Act  of  March  3,  1915,  Ch.  75,  214. 

5"^^.  i.  Printing  for  Departments — Payment  out  of  Appropriation,  214. 
4,  Printing  Annual  Reports — Expenses  hozv  Met,  214. 


Bureau  of  engraz'ing  and  printing,  employees  in,  see  TREASURY  DEPART" 

MENT. 

[Sec.  1.]  [Printing  for  departments  —  paymeyit  out  of  appropriation.'] 
*  *  *  Money  appropriated  under  the  foregoing  allotments  shall  not  be 
expended  for  printing  or  binSing  for  any  of  the  executive  departments  or 
other  Government  establishments  except  such  as  shall  be  certified  in  writing 
to  the  Public  Printer  by  the  respective  heads  or  chiefs  thereof  to  be  necessary 
to  conduct  the  ordinary  and  routine  business  required  by  law  of  such  execu- 
tive departments  or  Government  establishments,  and  except  such  reports, 
monographs,  bulletins,  or  other  publications  as  are  authorized  by  law  or  spe- 
cifically provided  for  in  appropriations  herein;  all  other  printing  required 
or  deemed  necessary  or  desirable  by  heads  of  executive  departments  or  other 
Government  establishments  or  offices  or  bureaus  thereof  shall  be  done  only 
as  Congress  shall  from  time  to  time  authorize.     \_S8  Stat.  L.  882.] 

This   and  sec.  4,  which   follows,  are   from  the   Sundry   Civil   Appropriation   Act*  of 
March  3,  1915,  ch.  75. 

Sec.  4.  [Printing  annual  reports  —  expenses  how  met.]  That  appropria- 
tions herein  for  printing  and  binding  shall  not  be  used  for  any  annual  report 
or  the  accompanying  documents  unless  the  copy  therefor  is  furnished  to  the 
Public  Printer  in  the  following  manner:  Copies  of  the  documents  accom- 
panying such  annual  reports  on  or  before  the  fifteenth  day  of  October  of 
each  year;  copies  of  the  annual  reports  on  or  before  the  fifteenth  day  of 
November  of  each  year;  and  complete  revised  proofs  of  the  accompanying 
documents  and  the  annual  reports  on  the  tenth  and  twentieth  days  of  No- 
vember of  each  year,  respectively.  The  provisions  of  this  section  shall  not 
apply  to  the  annual  reports  of  the  Smithsonian  Institution,  the  Commissioner 
of  Patents,  or  the  Comptroller  of  the  Currency.    [88  Stat.  L.  886.^ 
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PUBLIC  PROPERTY,  BUILDINGS,  AND 

GROUNDS. 

Act  of  July  29,  1914,  Ch,  215,  215. 

Sec.  1,  Sites  for  Public  Buildings,  215. 

[Sec,  1.]  [Sites  for  pvhlic  hvildings.']  *  *  ♦  The  Secretary  of  the 
Treasury,  in  acquiring  sites  for  puhlic  buildings  in  cities  and  towns  with  a 
population  of  less  than  ten  thousand,  may,  in  his  discretion,  waive  the  pro- 
vision contained  in  existing  law  which  provides  that  sites  so  acquired  shall 
face  on  two  streets.    [^38  Stat,  L.  565. '\ 

This  is  from  the  Deficiencies  Appropriation  Act  of  July  29,  1014,  ch.  215. 


QUARANTINE. 

Sec  ANIMALS;  HEALTH  AND  QUARANTINE. 


RAILROADS. 

Act  of  March  4,  1915,  Ch.  169, 215. 

Sec.  1.  Equipment  of  Locomotives  with  Safe  Boilers  and  Appurtenances, 
215. 

2.  Inspection — Examination  of  Inspectors,  216. 

3.  Effect  of  Act  as  Amending  or  Repealing  Prior  Acts  or  Orders  of 

Commission,  216. 

4.  Act  when  in  Force,  216. 


CBOSS-BEFEBENOES. 

Railroads  in  Alaska,  see  ALASKA. 

Cattle  quarantine,  see  ANIMALS. 

In  national  cemeteries,  see  CEMETERIES. 

Limitation  of  liability,  see  INTERSTATE  COMMERCE. 

Railway  post  offices,  see  POSTAL  SERVICE. 

Removal  of  causes  in  suits  against  common  carriers,  see  JUDICIARY, 


An  Act  To  amend  an  Act  entitled  "An  Act  to  promote  the  safety  of  employees  and  trarel- 
ers  upon  railroads  by  compelling  common  carriers  engaged  in  interstate  commerce  to 
equip  their  locomotives  with  safe  and  suitable  boilers  and  appurtenances  thereto/' 
tpproved  February  seventeenth,  nineteen  hundred  and  eleven. 

lAct  of  March  4,  1915,  Ch.  109.1 

[Sec.  1.]    {^Equipment  of  locom^otives  with  safe  boilers  and  appurte- 
fiancesJ]    That  section  two  of  the  Act  entitled  "An  Act  to  promote  the  safety 
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of  employees  and  travelers  upon  railroads  by  compelling  common  carriers  en- 
gaged in  interstate  commerce  to  equip  their  locomotives  with  safe  and  suitable 
boilers  and  appurtenances  thereto,"  approved  February  seventeenth,  nineteen 
hundred  and  eleven,  shall  apply  to  and  include  the  entire  locomotive  and 
lender  and  all  parts  and  appurtenances  thereof.     [55  Stat.  L.  1192.'] 

See  note  under  sec.  3,  infra. 

Sec.  2.  \^Inspection  —  examination  of  inspectors.']  That  the  chief  in- 
spector and  the  two  assistant  chief  inspectors,  together  with  all  the  district 
inspectors,  appointed  under  the  Act  of  Februaiy  seventeenth,  nineteen  hun- 
dred and  eleven,  shall  inspect  and  shall  have  the  same  powers  and  duties  with 
respect  to  all  the  parts  and  appurtenances  of  the  locomotive  and  tender  that 
they  now  have  with  respect  to  the  boiler  of  a  locomotive  and  the  appurtenances 
thereof,  and  the  said  Act  of  February  seventeenth,  nineteen  hundred  and 
eleven,  shall  apply  to  and  include  the  entire  locomotive  and  tender  and  all 
their  parts  with  the  same  force  and  effect  as  it  now  applies  to  locomotive 
boilers  and  their  appurtenances.  That  upon  the  passage  of  this  Act  all  in- 
spectors and  applicants  for  the  position  of  inspector  shall  be  examined  touch- 
ing their  qualifications  and  fitness  with  respect  to  the  additional  duties  im- 
posed by  this  Act     [38  Stat.  L.  1192.] 

Sec.  3.  [Effect  of  Act  as  amending  or  repealing  prior  acts  or  orders  of 
Commission.]  That  nothing  in  this  Act  shall  be  held  to  alter,  amend,  change, 
repeal,  or  modify  any  other  Act  of  Congress  than  the  said  Act  of  February 
seventeenth,  nineteen  hundred  and  eleven,  to  which  reference  is  herein  spe- 
cifically made,  or  any  order  of  the  Interstate  Commerce  Commission  promul- 
gated under  the  safety  appliance  Act  of  March  second,  eighteen  hundred  and 
ninety-three,  and  supplemental  Acts.     [88  Stat.  L.  1192.] 

For  the  Act  of  Feb.  17, 1911,  here  amend-  1893,  see  6  Fed.  Stat.  Annot  752,  1909 
ed,  see  1912  Supp.  Fed.  Stat.  Annot.  339.  Sunp.  Fed.  Stat.  Annot  588,  1912  Supp. 
For  tiie  Safety  AppUanoe  Act  of  March  2,      Fea.  Stat.  Annot.  336. 

Sec.  4.  [Act  when  in  force.]  That  this  Act  shall  take  effect  six  months 
after  its  passage^  except  as  otherwise  herein  provided.     [38  Stat.  L.  1192.] 


RECLAMATION. 

Parlis  in  reclamation  projects,  see  PUBLIC  PARKS. 
See  also  WATERS. 


RED  CROSS< 

See  CHARITIES. 
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REINDEER. 

See  ANIMALS. 


REMOVAL  OF  CAUSES. 

See  JUDICIARY. 


REPORTS. 


See  ESTIMATES,  APPROPRIATIONS  AND  REPORTS. 


REVENUE  ACT. 

See  INTERNAL  REVENUE. 


REVENUE  CUTTER  SERVICE. 

See  COAST  GUARD. 


REVENUE  STAMPS. 

See  INTERNAL  REVENUE. 
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RIVERS,  HARBORS,  AND  CANALS. 

Act  of  April  6,  1914,  Ch.  52,  218. 

Sec.  1.  Panama  Canal — Wage  Scale — Claims  of  Employees — Employment 
of  Attorney,  218. 

Act  of  June  15,  1914,  Ch.  106,  219. 

Sec.  1.  Panama  Canal  Act — Tolls — Coastwise  Vessels  Not  Exempt,  219. 

2,  Tolls — Net  Registered  Tonnage — No   Waiver  of  Treaty  Rights 

Relative  to  United  States  Vessels,  219. 

Act  of  August  1, 1914,  Ch.  223,  219. 

Sec.  1.  Panama  Canal — Expenditures  and  Appropriations,  219. 

4.  Panama  Canal — Funds — Consolidation  of  Functions,  220. 

5.  Collecting  Officers  in  Canal  Zone — Duties,   220. 

6.  Appropriations  for  Canal — Estimates  and  Reports,    220.     • 

7.  Availability  of  Appropriations  for  Panama  Canal,  221. 

8.  Sale  of  Supplies  and  Equipment,  221. 

Act  of  March  3,  1915,  Ch.  75,  221. 

Sec.  1.  Panama  Canal — Reimbursement  of  Expenditures  from  Proceeds  of 
Bonds,  221. 

3.  Auditing  Accounts — Methods — Expenses,  221. 

Act  of  March  4,  1915,  Ch.  167,  222. 

Seel.  Officers  Engaged  in  Constructing  Panama  Canal — Recognition  of 
Services,  222. 

2.  Advancement  in  Rank  of  Officers  of  Army  and  Navy,  222. 

3.  Advancement  in  Rank  on  Retirement,  222. 

4.  Advancement  in  Rank  of  Officers  of  Public  Health  Service,  223. 

5.  Effect  of  Advancement  on  Numbers  in  Grades,  223. 

6.  Retirement  of  Officers  Benefited  by  Act — Pay  on  Retirement,  223. 

Act  of  March  4,  1915,  Ch.  142,  223. 
Sec.  1-2.  [Local.] 

3.  Consolidation  of  Separate  Works  or  Items — Aggregate  Amount 

Appropriated — Balances — Disposition,  223. 

4.  Receipt  of  Private  Funds  Authorized — How  Expended,  224. 

5.  "Channel  Depths" — Meaning — Channel  Dimensions,  224. 

6.  [Local.] 

7.  Anchorage  Grounds — Establishment — Enforcement  of  Rules  and 

Regulations,  224. 
8-9.  [Local.] 
10.  Motor  Boats,  Trucks,  and  Other  Vehicles — Purchase  and  Mainte- 
nance— Payment,  225. 


[Sec.  1.]  [Panama  Canal  —  wage  scale  —  claims  of  employees  —  em- 
ployment of  attorney.']  *  *  *  The  wage  scale  of  the  persons  employed  in 
the  construction  of  the  Panama  Canal  in  effect  prior  to  April  first,  nineteen 
hundred  and  fourteen,  shall  continue  unchanged  during  the  period  of  actual 
construction,  but  not  later  than  June  thirtieth,  nineteen  hundred  and  sixteen ; 
and  no  claim  of  any  person  employed  in  connection  with  the  construction  of 
the  Panama  Canal  shall  be  recognized  or  paid  by  the  United  States  for 
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longevity  service  or  lay-over  days  accruing  subsequently  to  June  thirtieth, 
nineteen  hundred  and  nine.  Authority  is  hereby  given  to  employ  and  pay, 
from  appropriations  heretofore  or  hereafter  made,  an  attorney  versed  in  the 
Spanish  law,  and  familiar  with  the  conditions  on  the  Isthmus  in  connection 
with  the  acquisition  of  privately  owned  lands  in  the  Canal  Zone,  and  in  con- 
ueetion  with  the  codification  of  the  Canal  Zone  laws,  at  a  salary  not  to  exceed 
$7,200  per  annum.     [38  Stat.  L.  SSO.'] 

This  ifl  from  the  Urgent  Deficiencies  Appropriation  Act  of  April  6,  1914,  ch.  52. 


An  Act  To  amend  section  five  of  "An  Act  to  provide  for  the  opening,  maintenance,  pro- 
tection, and  operation  of  the  Panama  Canal  and  the  sanitation  and  government  of  the 
Canal  Zone,"  approved  August  twenty-fourth,  nineteen  hundred  and  twelve. 

lAct  of  June  15,  1014,  Ch.  10e.'\ 

[Sec.  1.]  [Panama  Canal  Act  —  tolls  —  coastwise  vessels  not  exempt.^ 
That  the  second  sentence  in  section  five  of  the  Act  entitled  "An  Act  to  provide 
for  the  opening,  maintenance,  protection,  and  operation  of  the  Panama  Canal, 
and  the  sanitation  and  government  of  the  Canal  Zone,"  approved  August 
twenty-fourth,  nineteen  hundred  and  twelve,  which  reads  as  follows:  "Xo 
tolls  shall  be  levied  upon  vessels  engaged  in  the  coastwise  trade  of  the  United 
States,"  be,  and  the  same  is  hereby,  repealed.     [38  Stat.  L.  385.'] 

Sec.  2.  [Tolls  —  net  registered  tonnage  —  no  waiver  of  treaty  rights  relor 
tire  to  United  States  vessels.]  That  the  third  sentence  of  the  third  paragraph 
of  said  section  of  said  Act  be  so  amended  as  to  read  as  follows :  "When  based 
upon  net  registered  tonnage  for  ships  of  commerce  the  tolls  shall  not  exceed 
$1.25  per  net  registered  ton,  nor  be  less  than  75  cents  per  net  registered  ton, 
subject,  however,  to  the  provisions  of  article  nineteen  of  the  convention  be- 
tween the  United  States  and  the  Republic  of  Panama,  entered  into  November 
eighteenth,  nineteen  hundred  and  three" :  Provided,  That  the  passage  of  this 
Act  shall  not  be  construed  or  held  as  a  waiver  or  relinquishment  of  any  right 
the  United  States  may  have  imder  the  treaty  with  Great  Britain,  ratified  the 
twenty-first  of  February,  nineteen  hundred  and  two,  or  the  treaty  with  the 
Republic  of  Panama,  ratified  February  twenty-sixth,  nineteen  hundred  and 
four,  or  otherwise,  to  discriminate  in  favor  of  its  vessels  by  exempting  the 
vessels  of  the  United  States  or  its  citizens  from  the  payment  of  tolls  for 
passage  through  said  canal,  or  as  in  any  way  waiving,  impairing,  or  affecting 
any  right  of  the  United  States  under  said  treaties,  or  otherwise,  with  respect 
to  the  sovereignty  over  or  the  ownership,  control,  and  management  of  said 
canal  and  the  regulation  of  the  conditions  or  charges  of  traffic  through  the 
same.     [38  Stat.  L.  386.] 

Sec.  5  of  the  Act  of  Aug.  24,  1912,  here  amended,  is  given  in  1914  Supp.  Fed.  Stat. 
Annot.  373. 


* 


[Sec.  1.]    [Panama  Canal  —  expenditures  and  appropriations.]    * 
That  all  expenditures  from  the  appropriations  heretofore,  herein,  and  here- 
after made  for  the  construction  of  the  Panama  Canal,  including  any  portion 

of  such  appropriations  which  may  be  used  for  the  construction  of  dry  docks, 
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repair  shops,  yards,  docks,  wharves,  warehouses,  storehouses,  and  other  neces- 
sary facilities  and  appurtenances,  for  the  purpose  of  providing  coal  and  other 
materials,  labor,  repairs,  and  supplies,  for  the  construction  of  office  buildings 
and  quarters,  and  other  necessary  buildings,  exclusive  of  fortifications  and 
colliers,  and  exclusive  of  the  amount  used  for  operating  and  maintaining  the 
canal,  and  for  the  permanent  organization  after  the  canal  is  opened  for  use 
and  operation,  may  be  paid  from  or  reimbursed  to  the  Treasury  of  the  United 
States  out  of  the  proceeds  of  the  sale  of  bonds  authorized  in  section  eight  of 
the  said  Act  approved  June  twenty-eighth,  nineteen  hundred  and  two,  and 
section  thirty-nine  of  the  tariff  Act  approved  August  fifth,  nineteen  hundred 
and  nine.    [88  Stat.  L.  676.'] 

This    paragraph    and    sees.    4,    6,    6,    7,  For  sec.  8  of  the  Act  of  June  28,  1902» 

8,    following,   are   from   the   Sundry    Civil  see  6  Fed.  Stat.  Annot.  838.     For  sec.  39 

Appropriation    Act   of   Aug.    1,    1014,    ch.  of  the  Tariff  Act  of  Aug.  5,  1900,  see  1009 

223.  Supp.  Fed.  Stat.  Annot.  834. 

Sec.  4.  IPcmama  Canal  —  funds — consolidaiion  of  functions.]  That 
the  consolidation  of  the  functions  of  receiving,  disbursing,  and  accounting  for 
the  funds  of  the  Canal  Zone  government  and  the  Panama  Railroad  opera- 
tions on  the  Isthmus  with  the  functions  of  receiving,  disbursing,  and  account- 
ing for  the  funds  appropriated  for  the  Panama  Canal  shall  be  and  is  hereby 
authorized  in  so  far  as  may  be  practicable:  Provided,  That  separate  accounts 
shall  be  kept  of  the  transactions  under  each  fund.     \38  Stat.  L.  679.] 

Sec.  5.  ^Collecting  officers  in  Canal  Zone  —  duties.]  That  the  collecting 
*  officers  of  the  Panama  Canal  shall  render  their  accounts  in  such  detail,  and 
sliall  transmit  with  their  accounts  to  the  accounting  officers  of  the  Treasury 
charged  with  the  settlement  thereof  all  such  papers,  records,  and  copies  relat- 
ing to  their  transactions  as  collectors  as  shall  be  prescribed  in  regulations  ap- 
proved by  the  President,  and,  in  his  judgment,  not  incompatible  with  the 
methods  of  accounting  prescribed  in  the  so-called  Dockery  Act,  approved  July 
thirty-first,  eighteen  hundred  and  ninety-four.     138  Stat.  L.  679.] 

For  the  Dockery  Act  see  7  Fed.  Stat.  Annot.  382. 

See  for  application  of  this  section,  sec.  3  of  the  Act  of  March  3,  1915,  ch.  75,  given 
infra,  p.  221. 

Sec.  6.  [Appropriations  for  Canal  —  estimates  and  reports.]  That  for 
the  fiscal  year  nineteen  hundred  and  sixteen  and  annually  thereafter  the  esti- 
mates of  appropriations  for  the  Panama  Canal  shall  be  submitted  in  detaiU 
showing  the  amounts  required  for  personal  services  and  the  amounts  required 
for  material  including  all  supplies,  under  the  heads  of  construction,  mainte- 
nance, operation,  sanitation,  and  civil  government,  and  following  each  there 
shall  be  submitted  notes  giving  in  parallel  columns  information  which  will 
show  the  number,  by  grade  or  classes,  of  officers,  employees,  and  skilled  and 
imskilled  laborers  proposed  to  be  paid  under  each  of  said  appropriations  for 
the  ensuing  fiscal  year  and  those  paid  at  the  close  of  the  fiscal  year  next  pre- 
ceding the  period  when  said  estimates  are  prepared  and  submitted ;  also,  in 
connection  with  each  item  for  material  and  miscellaneous  purposes  other  than 
salaries  or  pay  for  personal  services,  the  amounts  actually  expended  or  obli- 
gated, quantities  purchased,  and  prices  paid  for  material  or  supplies  during 
the  entire  fiscal  year  next  preceding  the  preparation  and  submission  of  said 
estimates.  There  shall  also  be  submitted  in  connection  with  the  foregoing- 
information,  statements  of  actual  unit  cost  of  all  construction  work  done^ 
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and  of  estimated  unit  cost  of  work  proposed  to  be  done,  for  the  fiscal  years 
included  in  the  notes  so  required  to  bo  submitted  with  the  annual  estimates. 
[38  Stat  L.  679.'] 

Sec.  7.  lAvailability  of  appropriations  for  Panama  Canal.']  That  the 
appropriations  herein  made  for  the  Panama  Canal,  other  than  those  for  forti- 
fications, or  balances  thereof,  may  be  available,  during  the  last  half  of  the 
fiscal  year  nineteen  hundred  and  fifteen,  for  expenditure  for  the  purposes 
indicated  by  the  several  titles  enumerated  in  the  foregoing  section,  namely, 
construction,  maintenance,  operation,  sanitation,  and  civil  government,  and 
be  accounted  for  at  the  end  of  that  year  in  such  detail  or  classification,  re- 
spectively, thereunder  as  may  be  determined  by  the  Governor  of  the  Panama 
Canal,  or  hereafter  required  by  Congress;  and  such  balances  may,  on  and 
after  January  first,  nineteen  hundred  and  fifteen,  constitute  one  fund  for 
expenditure  under  said  respective  titles.    \S8  Stat.  L.  679.] 

Sec.  8.  {Sale  of  supplies  and  equipment.]  That  until  the  close  of-  the 
fiscal  year  nineteen  hundred  and  fifteen,  when  any  material,  supplies,  and 
equipment  heretofore  or  hereafter  purchased  or  acquired  for  the  construction 
of  the  Panama  Canal  is  no  longer  needed  or  is  no  longer  serviceable  it 
tuay  be  sold  in  such  manner  as  the  President  may  direct,  and  without  adver- 
tising in  such  classes  of  cases  as  may  be  authorized  by  him.  138  Stat.  L. 
679.] 


[Sec.  1.]  [Panama  Canal  —  reimhursement  of  expenditures  from  pro- 
ceeds of  honds.]  *  *  *  That  all  expenditures  from  the  appropriations 
heretofore,  herein,  and  hereafter  made  for  the  construction  of  the  Panama 
Canal,  including  any  portion  of  such  appropriations  which  may  be  used  for 
the  construction  of  dry  docks,  repair  shops,  yards,  docks,  wharves,  ware- 
houses, storehouses,  and  other  necessary  facilities  and  appurtenances,  for  the 
purpose  of  providing  coal  and  other  materials,  labor,  repairs,  and  supplies, 
for  the  construction  of  office  buildings  and  quarters,  and  other  necessary 
buildings,  exclusive  of  fortifications  and  colliers,  and  exclusive  of  the  amount 
used  for  operating  and  maintaining  the  canal,  and  exclusive  of  the  amount 
expended  for  sanitation  and  civil  government  after  January  first,  nineteen 
hundred  and  fifteen,  may  be  paid  from  or  reimbursed  to  the  Treasury  of  the 
United  States  out  of  the  proceeds  of  the  sale  of  bonds  authorized  in  section 
eight  of  the  said  Act  approved  June  twenty-eight,  nineteen  hundred  and  two, 
and  section  thirty-nine  of  the  tariff  Act  approved  August  fifth,  nineteen  hun- 
dred and  nine.  \38  Stat.  L.  88^.] 

Hie   above    sec.    1,    and    sec.    3    which  For  sec.  8  of  the  Act  of  June  28,  1902, 

follows,    are    from    the    Sundry   Civil   Ap-  see  6  Fed.  Stat.  Annot.  838.     For  sec.  39 

propriation    Act    of    March    3,    1915,    ch.  of  the  Tariff  Act  of  Aug.  5,  1909,  see  1909 

75.  Supp.  Fed.  Stat.  Annot.  834. 

Sec.  3.  [Auditing  accounts  —  methods  —  expenses.]  That  in  prescrib- 
ing regulations  under  the  provisions  of  section  five  of  the  sundry  civil  Act 
of  August  first,  nineteen  hundred  and  fourteen,  the  President  shall  provide 
that  in  lieu  of  furnishing  to  the  auditor  individual  detail  collection  vouchers, 
not  provided  for  in  said  regulations,  two  competent  persons,  one  from  the 
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office  of  the  Auditor  for  the  War  Department,  designated  hy  the  auditor, 
and  one  from  the  office  of  the  Comptroller  of  the  Treasury,  designated  by 
the  comptroller,  shall  be  sent  semiannually,  at  such  time  as  may  be  desig- 
nated by  the  comptroller,  to  the  Canal  Zone  to  examine  the  accounts  and 
vouchers  and  verify  the  submitted  schedules  of  collections  and  report  in  tripli- 
cate to  the  Auditor  for  the  War  Department,  the  Comptroller  of  the  Treasury, 
and  the  auditor  of  the  Panama  Canal ;  and  such  persons  shall  make  such  other 
examination  into  the  accounts  of  the  Panama  Canal  as  may  be  directed  by  the 
comptroller,  and  for  all  such  purposes  they  shall  have  access  to  all  records 
and  papers  pertaining  thereto.  Such  examination  and  inspection  shall  be 
made  for  the  period  covered  by  the  persons  designated  as  soon  as  practicable, 
and  the  report  of  such  persons  shall  be  promptly  filed.  Such  persons  shall  be 
furnished  their  transportation  going  and  returning,  including  meals,  and  be 
paid  a  per  diem  of  $4  from  the  day  of  sailing  from  the  United  States  until 
return  thereto,  both  days  inclusive,  in  lieu  of  subsistence  on  the  Isthmus 
and  all  other  expenses,  out  of  such  appropriation  for  the  Panama  Canal  as 
may  be  designated  by  the  governor.     138  Stat,  L.  886.'] 

The  Act  of  Aug.  1,  1914,  is  given  9upra,  p.  219. 


Aa  Act  To  provide  for  recosnicins  the  services  of  certain  officers  of  the  Army,  Navy,  and 
Public  Health  Service  for  their  services  in  connection  with  the  construction  of  the 
Panama  Canal,  to  extend  to  certain  of  such  officers  the  thanks  of  Congress,  and  for 
other  purposes. 

lAct  of  March  4,  1916,  Ch.  167.} 

[Sec.  1.]  [Officers  engaged  in  constructing  Panama  Canal  —  recognition 
of  services.']  That  the  thanks  of  Congress  are  hereby  extended  to  the  follow- 
ing officers  of  the  Army  and  Navy  of  the  United  States  who,  as  members  of 
the  late  Isthmian  Canal  Commission,  have  rendered  distinguished  service  in 
constructing  the  Panama  Canal,  to  wit :  Colonel  George  W.  Goethals,  chair- 
man and  chief  engineer ;  Brigadier  General  William  C.  Gorgas,  sanitary  ex- 
pert ;  Colonel  H.  F.  Hodges,  Lieutenant  Colonel  William  L.  Sibert,  and  Com- 
mander H.  H.  Rousseau.     [38  Stat.  L.  1190.] 

Sec.  2.  [Advancemetit  in  rank  of  officers  of  army  and  ruivy.']  That  the 
President  is  hereby  authorized,  by  and  with  the  advice  and  consent  of  the 
Senate,  to  advance  in  rank  Colonel  George  W.  Goethals  to  the  grade  of  major 
general  of  the  line.  United  States  Army;  Brigadier  General  William  C. 
Gorgas  to  the  rank  of  major  general  in  the  Medical  Department,  United 
States  Army;  Colonel  H.  F.  Hodges  and  Lieutenant  Colonel  William  L. 
Sibert  to  the  grade  of  brigadier  general  of  the  line,  United  States  Army; 
and  Commander  H.  H.  Bousseau  to  the  grade  of  rear  admiral  of  the  lower 
Nine,  United  States  Navy.     [38  Stat.  L.  1191.] 

Sec.  3.  [Advancement  in  rayik  on  retirement.]  That  such  officers  of  the 
Army  and  Navy  as  were  detailed  for  duty  with  the  Isthmian  Canal  Commis- 
sion on  the  Isthmus  of  Panama  for  more  than  three  years,  and  who  shall  not 
have  been  advanced  in  rank  by  any  other  provision  of  this  bill,  shall  be  ad- 
vanced one  grade  in  rank  upon  retirement :  Provided,  That  any  officer  of  the 
Army  or  Navy  now  on  the  retired  list  with  similar  service  shall  be  immediate- 
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ly  advanced  one  grade  in  rank  on  the  retired  list  of  tlie  Army  or  Xavy.    [38 
Stat.  L.  1191.} 

Sec.  4.  [Advancement  in  rank  of  officers  of  Public  Health  Service.] 
That  the  President  is  further  authorized,  by  and  with  the  advice  and  consent 
of  the  Senate,  to  appoint  such  officers  of  the  Public  Health  Service  as  were 
detailed  for  dutv  with  the  Isthmian  Canal  Commission  on  the  Isthmus  of 
Panama  for  more  than  three  years  to  the  grade  next  above  that  at  present 
held  by  such  officers.     [38  Stat.  L.  1191.} 

Sec.  5.  [Effect  of  advaticemeiits  on  numhers  in  grades.^  That  the  num- 
bers in  such  grades  provided  for  in  sections  two  and  four  of  this  Act,  except 
w^here  vacancies  occurring  in  any  grade  by  the  provisions  of  this  Act  can  be 
filled  by  such  officers  in  a  lower  grade  as  are  entitled  to  the  benefits  of  this  Act, 
shall  be  temporarily  increased  during  the  time  such  offices  may  be  held: 
Provided,  That  the  officer  who  may  be  advanced  and  appointed  major  general 
in  the  Medical  Department,  United  States  Army,  shall  thereupon  become  the 
head  of  such  department,  and  the  operation  of  so  much  of  section  twenty-six 
of  the  Act  of  February  second,  nineteen  hundred  and  one,  as  limits  the  term 
of  office  of  the  head  of  the  Medical  Department,  United  States  Army,  shall 
be  suspended  during  the  incumbency  of  the  head  of  the  department  who  may 
be  appointed  under  this  Act :  Provided,  That  whenever  the  head  of  the  Med- 
ical Department  appointed  under  the  provisions  of  this  Act  shall  become 
separated  from  the  active  list  of  the  Army,  by  retirement  or  otherwise,  the 
extra  office  or  grade  to  which  he  shall  have  been  so  advanced  or  appointed 
shall  cease  and  determine,  and  thereafter  the  rank  of  the  head  of  the  Medical 
Department,  United  States  Army,  shall  be  that  of  a  brigadier  general :  Pro- 
vided further.  That  nothing  in  this  Act  shall  operate  to  interfere  with  or 
retard  the  promotion  to  which  any  officer  would  be  entitled  under  existing 
law:  And  provided  further.  That  the  officers  advanced  to  higher  grades 
under  this  Act  shall  be  junior  to  the  officers  who  now  rank  them  under  exist- 
ing law  when  these  officers  have  reached  the  same  grade.     [38  Stat.  L.  1191.} 

For  sec.  26  of  the  Act  of  Feb.  2,  1901,  see  7  Fed.  Stat.  Annot.  999. 

Sec.  6.  [Retirement  of  officers  benefited  by  Act  —  pay  on  retirement.} 
That  at  any  time  after  the  passage  of  this  Act  any  officer  of  the  Army  or  Navy 
to  be  benefited  by  the  provisions  of  this  Act  may,  on  his  own  application,  be 
retired  by  the  President  at  seventy-five  per  centum  of  the  pay  of  the  rank 
upon  which  he  is  retired.     [88  Stat.  L.  1191.} 


An  Act  Hakans  appropriations  for  tbe  constractioii,  repair,  and  preservation  of  certain 

public  works  on  rivers  and  harbors,  and  for  other  purposes. 

{Act  of  March  4,  1915,  Ch.  142.1 

Sec.  1-2.  [Local.} 

Sec.  3.  [Consolidation  of  separate  works  or  items  —  aggregate  amount 
appropriated  —  balances  —  disposition.}  That  where  separate  works  or  items 
are  consolidated  in  this  or  subsequent  river  and  harbor  Acts  and  an  aggregate 
amount  is  appropriated  therefor,  anv  balances  remaining  to  the  credit  of  the 
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separate  works  or  items  may  be  transferred  to  the  credit  of  the  corresponding 
aggregate  amounts  appropriated  for  the  consolidated  items,  and  the  amount 
appropriated  or  transferred  shall,  unless  otherwise  expressed,  be  expended  in 
securing  maintenance  and  improvement  according  to  the  respective  projects 
adopted  by  Congress,  after  giving  due  regard  to  the  respective  needs  of  traffic. 
The  allotments  to  the  respective  works  consolidated  shall  be  made  by  the 
Secretary  of  War  upon  recommendations  by  the  Chief  of  Engineers.  In 
case  such  works  or  items  are  consolidated  and  separate  amounts  are  given 
with  each  project,  the  amounts  so  named  shall  be  expended  upon  such  sep- 
arate projects  unless,  in  the  discretion  of  the  Secretary  of  War,  another  allot- 
ment or  division  should  be  made  of  the  same.  Any  balances  remaining  to  the 
credit  of  the  consolidated  items  shall  be  carried  to  the  credit  of  the  respective 
aggregate  aiQQunts  appropriated  for  the  consolidated  items.  [38  Stat,  L. 
1052.] 

Sec.  4.  [Receipt  of  private  funds  avJthorized  —  Tiow  expended."]  That 
the  Secretary  of  War  is  hereby  authorized  to  receive  from  private  parties 
such  funds  as  may  be  contributed  by  them  to  be  expended  in  connection  with 
funds  appropriated  by  the  United  States  for  any  authorized  work  of  public 
improvement  of  rivers  and  harbors  whenever  such  work  and  expenditure  may 
be  considered  by  the  Chief  of  Engineers  as  advantageous  to  the  interests  of 
navigation :  Provided,  That  when  contributions  heretofore  or  hereafter  made 
by  local  interests  for  river  and  harbor  improvements,  in  accordance  with 
specific  requirements  or  under  general  authority  of  Congress,  are  in  excess 
of  the  actual  cost  of  the  work  contemplated  and  properly  chargeable  to  such 
contributions,  such  excess  contributions  may,  with  the  approval  of  the  Secre- 
tary of  War,  be  returned  to  the  proper  representatives  of  the  contributing 
interests,  unless  the  provision  of  law  under  which  the  contribution  is  made 
requires  that  the  entire  contribution  be  retained  by  the  United  States.  [38 
Stat.  L.  1063.] 

Sec.  6.  [*' Channel  depths*'  —  meaning  —  channel  dimensions."]  That  in 
the  preparation,  of  projects  under  this  and  subsequent  river  and  harbor  Acts, 
unless  otherwise  expressed,  the  channel  depths  referred  to  shall  be  understood 
to  signify  the  depth  at  mean  low  water  in  tidal  waters  tributary  to  the  At- 
lantic and  Gulf  coasts  and  at  mean  lower  low  water  in  tidal  waters  tributary 
to  the  Pacific  coast  and,  the  mean  depth  for  a  continuous  period  of  fifteen  days 
of  the  lowest  water  in  the  navigation  season  of  any  year  in  rivers  and  non- 
tidal  channels,  and  the  channel  dimensions  specified  shall  be  understood  to 
admit  of  such  increase  at  the  entrances,  bends,  sidings,  and  turning  places  as 
may  be  necessary  to  allow  of  the  free  movement  of  boats.  [^38  Stat.  L. 
1053.] 

Sec.  6.   [Local."] 

Sec.  7.  [Anchorage  grounds  —  establishment  —  enforcement  of  rules 
and  regulations.]  That  the  Secretary  of  War  is  hereby  authorized,  em- 
powered, and  directed  to  define  and  establish  anchorage  grounds  for  vessels 
in  all  harbors,  rivers,  bays,  and  other  navigable  waters  of  the  United  States 
whenever  it  is  manifest  to  the  said  Secretary  that  the  maritime  or  commercial 
interest  of  the  United  States  require  such  anchorage  grounds  for  safe  navi- 
gation and  the  establishment  of  such  anchorage  groimds  shall  have  been 
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recommended  by  the  Chief  of  Engineers,  and  to  adopt  suitable  rules  and 
regulations  in  relation  thereto;  and  such  rules  and  regulations  shall  be  en- 
forced by  the  Revenue-Cutter  Service  under  the  direction  of  the  Secretary  of 
the  Treasury :  Provided,  That  at  ports  or  places  where  there  is  no  revenue 
cutter  available  such  rules  and  regulations  may  be  enforced  by  the  Chief  of 
Engineers  under  the  direction  of  the  Secretary  of  War.  In  the  event  of  the 
violation  of  any  such  rules  and  regulations  by  the  owner,  master,  or  person 
in  charge  of  any  vessel,  such  owner,  master,  or  person  in  charge  of  such  vessel 
shall  be  liable  to  a  penalty  of  $100 ;  and  the  said  vessel  may  be  holden  for 
the  payment  of  such  penalty,  and  may  be  seized  and  proceeded  against  sum- 
marily by  libel  for  the  recovery  of  the  same  in  any  United  States  district 
court  for  the  district  within  which  such  vessel  may  be  and  in  the  name  of  the 
officer  designated  by  the  Secretary  of  War.    l38  Stat.  L.  1063.'\ 

Sec.  8-9.  lLocal.'\ 

Sec.  10.  [Motor  boats,  trucks  and  other  vehicles  —  purchase  and  mainte- 
nance —  payment.']  That  the  provisions  of  section  five  of  the  legislative, 
executive,  and  judicial  appropriation  Act  approved  July  sixteenth,  nineteen 
hundred  and  fourteen,  shall  not  be  construed  as  applying  to  the  purchase, 
maintenance,  and  repair  of  motor  boats,  trucks,  and  other  vehicles  needed  in 
carrying  out  the  various  projects  adopted  by  Congress  for  the  improvement, 
preservation,  and  protection  of  rivers  and  harbors.     [88  Stat.  L.  1054.] 

For  sec.  6  of  the  Act  of  July.  16,  1014,  see  p.  48,  ante. 


ROCKY  MOUNTAIN  NATIONAL  PARK. 
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SEAMEN. 

Act  of  March  4, 1915,  Ch.  153  (La  FoUette  Act— Seamen's  Act),  226. 

Sec.  1.  Last  Seamen  Replaced,  226. 

2.  Watches — Duties — Holidays — Hours  of  Labor — Vessels  Not  Af- 

fected, 227. 

3.  Payment  of  Wages — Time,  227. 

4.  Payment  of  Wages  at  Port,  etc, — Releases,  228. 

5.  Unseaworthy  Vessels  in  Foreign  Ports — Appointment  of  Inspectors 

by  Consuls,  228. 

6.  Crew  Space — Hospital  Accommodations,  228. 

7.  Various  Offenses  of  Seamen — Penalties,  230. 

8.  Authority  of  Consular  Officers  to  Deal  with  Insubordination,  230. 

9.  Corporal  Punishment  Forbidden — Penalty,  231. 

10.  Provisions  Allowed  Crew,  231. 

11.  Advances  and  Allotment  of  Wages,  231. 

12.  Attachment  of  Wages — Assignment,  233. 

13.  Crew — Qualifications — Penalties,  233. 

14.  Life-scmng  Appliances,  234. 

15.  Duty  of  Owner,  etc.,  for  Barge  in  Tow  to  Report  Accidents,  249. 

16.  Desertions — Arrest  and  Imprisonment — Termination  of  Treaties, 

250. 

17.  Time  of  Termination  of  Treaties — Repeal  of  Statutory  Proznsions 

Relating  to  Arrests  for  Desertion,   z50. 

18.  Act  when  in  Force,  250. 

19.  Disabled  Seamen — Maintenance  by  Consul  or  Consular  Agent, 

251. 

20.  Damages  for  Injuries — Seamen  in  Command  as  Fellow  Servants, 

251. 


Aa  Act  To  promote  the  welfare  of  American  seamen  in  tlie  merchant  marine  of  the  United 
States;  to  abolish  arrest  and  imprisonment  as  a  penalty  for  desertion  and  to  secure 
the  abrogation  of  treaty  provisions  in  relation  thereto;  and  to  promote  safety  at  sea. 

I  Act  of  March  4,  1916,  Ch.  153.] 

[Sec.  1.]  [Lost  seamen  replaced,']  That  section  forty-five  hundred  and 
sixteen  of  the  Revised  Statutes  of  the  United  States  be,  and  is  herebv,  amend- 
ed  to  read  as  follows : 

"Sec.  4516.  1^1  case  of  desertion  or  casualty  resulting  in  the  loss  of  one 
or  more  of  the  seamen,  the  master  must  ship,  if  obtainable,  a  number  equal 
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to  the  Burnber  of  those  whose  services  he  has  been  deprived  of  by  desertion 
or  casualty^  who  must  be  of  the  same  or 'higher  grade  or  rating  with  those 
whose  places  they  fiU^  and  report  the  same  to  the  United  States  consul  at 
the  first  port  at  which  he  shall  arrive,  without  incurring  the  penalty  pre- 
scribed by  the  two  preceding  sections.  This  section  shall  not  apply  to  fishing 
or  whaling  vessels  or  yachts."     [38  Stat.  L.  llGJt.'] 

For  R.  S.  sec.  4516  see  6  Fed.  Stat.  Annot.  858. 

This  Act  is  popularly  known  as  "The  La  Follette  Act/'  and  as  'The  Seamen's  Act." 

Sec.  2.  [WaJtches  —  duties  —  holidays  —  hours  of  labor  —  vessels  not 
affected."]  That  in  all  merchant  vessels  of  the  United  States  of  more  than 
one  hundred  tons  gross,  excepting  those  navigating  rivers,  harbors,  bays,  or 
sounds  exclusively,  the  sailors  shall,  while  at  sea,  be  divided  into  at  least 
two,  and  the  firemen,  oilers,  and  water  tenders  into  at  least  three  watches, 
whi(;h  shall  be  kept  on  duty  successively  for  the  performance  of  ordinary  work 
incident  to  the  sailing  and  management  of  the  vessel.  The  seamen  shall  not 
be  shipped  to  work  alternately  in  the  fireroom  and  on  deck,  nor  shall  those 
shipped  for  deck  duty  be  required  to  work  in  the  fireroom,  or  vice  versa; 
but  these  provisions  shall  not  limit  either  the  authority  of  the  master  or 
other  oflScer  or  the  obedience  of  the  seamen  when,  in  the  judgment  of  the 
master  or  other  officer,  the  whole  or  any  part  of  the  crew  are  needed  for  the 
maneuvering  of  the  vessel  or  the  performance  of  work  necessary  for  the  safety 
of  the  vessel  or  her  cargo,  or  for  the  saving  of  life  aboard  other  vessels  in 
jeopardy,  or  when  in  port  or  at  sea  from  requiring  the  whole  or  any  part 
of  the  crew  to  participate  in  the  performance  of  fire,  lifeboat^  and  other  drills. 
While  such  vessel  is  in  a  safe  harbor  no  seaman  shall  be  required  to  do  any 
unnecessary  work  on  Sundays  or  the  following-named  days:  New  Yearns 
Day,  the  Fourth  of  July,  Labor  Day,  Thanksgiving  Day,  and  Christmas  Day, 
but  this  shall  not  prevent  the  dispatch  of  a  vessel  on  regular  schedule  or  when 
ready  to  proceed  on  her  voyage.  And  at  all  times  while  such  vessel  is  in  a 
safe  harbor,  nine  hours,  inclusive  of  the  anchor  watch,  shall  constitute  a  day's 
work.  Whenever  the  master  of  any  vessel  shall  fail  to  comply  with  this  sec- 
tion, the  seaman  shall  be  entitled  to  discharge  from  such  vessel  and  to  receive 
the  wages  earned.  But  this  section  shall  not  apply  to  fishing  or  whaling 
vessels,  or  yachts.     [88  Stat.  L.  lld^.] 

Sec.  3.  [Payment  of  wages  —  time.]  That  section  forty-five  hundred 
and  twenty-nine  of  the  Eevised  Statutes  of  the  United  States  be,  and  is  here- 
by, amended  to  read  as  follows : 

''Sec.  4529.  The  master  or  owner  of  any  vessel  making  coasting  voy- 
ages shall  pay  to  every  seaman  his  wages  within  two  days  after  the  termi- 
nation of  the  agreement  under  which  he  was  shipped,  or  at  the  time  such 
seaman  is  discharged,  whichever  first  happens ;  and  in  case  of  vessels  making 
foreign  voyages,  or  from  a  port  on  the  Atlantic  to  a  port  on  the  Pacific,  or 
vice  versa,  within  twenty-four  hours  after  the  cargo  has  been  discharged,  or 
within  four  days  after  the  seaman  has  been  discharged,  whichever  first  hap- 
pens ;  and  in  all  cases  the  seaman  shall  be  entitled  to  be  paid  at  the  time  of 
his  discharge  on  account  of  wages  a  sum  equal  to  one-third  part  of  the  bal- 
ance due  him.  Every  master  or  owner  who  refuses  or  neglects  to  make  pay- 
ment in  the  manner  hereinbefore  mentioned  without  sufficient  cause  shall 
pay  to  the  seaman  a  sum  equal  to  two  days^  pay  for  each  and  every  day 
during  which  payment  is  delayed  beyond  the  respective  periods,  which  sum 
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shall  be  recoverable  as  wages  in  any  claim  made  before  the  court;  but  this 
section  shall  not  apply  to  masterd  or  owners  of  any  vessel  the  seamen  of 
which  are  entitled  to  share  in  the  profits  of  the  cruise  or  voyage."  [38  Stat 
L.  1164.;\ 

For  R.  S.  sec.  4530  see  6  Fed.  Stat.  Annot.  867.    For  R.  S.  sec.  4552  see  G  Fed.  Stat. 
Annot.  885. 

Sec.  4.  [Payment  of  wages  ai  port,  etc.  —  releases.']  That  section  forty- 
five  hundred  and  thirtv  of  the  Revised  Statutes  of  the  United  States  be,  and 
is  hereby,  amended  to  read  as  follows : 

"Sec.  4530.  Every  seaman  on  a  vessel  of  the  United  States  shall  be 
entitled  to  receive  on  demand  from  the  master  of  the  vessel  to  which  he  be- 
longs one-half  part  of  the  wages  which  he  shall  have  then  earned  at  every 
port  where  such  vessel,  after  the  voyage  has  been  commenced,  shall  load  or 
deliver  cargo  before  the  voyage  is  ended  and  all  stipulations  in  the  contract 
to  the  contrary  shall  be  void :  Provided,  Such  a  demand  shall  not  be  made 
before  the  expiration  of,  nor  oftener  than  once  in  five  days.  Any  failure 
on  the  part  of  the  master  to  comply  with  this  demand  shall  release  the  sea- 
man from  his  contract  and  he  shall  be  entitled  to  full  payment  of  wages 
earned.  And  when  the  voyage  is  ended  every  such  seaman  shall  be  entitled 
to  the  remainder  of  the  wages  which  shall  then  be  due  him,  as  provided  in 
section  forty-five  hundred  and  twenty-nine  of  the  Revised  Statutes:  Pro- 
vided further.  That  notwithstanding  any  release  signed  by  any  seaman  under 
section  forty-five  hundred  and  fifty-two  of  the  Revised  Statutes  any  court 
having  jurisdiction  may  upon  good  cause  shown  set  aside  such  release  and 
take  such  action  as  justice  shall  require:  And  provided  fuHher,  That  this 
section  shall  apply  to  seamen  on  foreign  vessels  while  in  harbors  of  the 
United  States,  and  the  courts  of  the  United  States  shall  be  open  to  such  sea- 
men for  its  enforcement."     [38  Stat,  L.  1166.'] 

For  R.  S.  sec.  4530  see  6  Fed.  Stat.  Annot.  867.    For  R,  S.  sec.  4552  see  6  Fed.  Stat. 
Annot.  885. 

Sec.  5.  [Unseatvorthy  vessels  in  foreign  ports  —  appointment  of  inspec- 
tors by  consuls.]  That  section  forty-five  hundred  and  fifty-nine  of  the  Re- 
vised Statutes  of  the  United  States  be,  and  is  hereby,  amended  to  read  as 
follows : 

''See.  4559.  Upon  a  complaint  in  writing,  signed  by  the  first  and  sec- 
ond officers  of  a  majority  of  the  crew  of  any  vessel,  while  in  a  foreign  port, 
that  such  vessel  is  in  an  unsuitable  condition  to  go  to  sea  because  she  is  leaky 
or  insufficiently  supplied  with  sails,  rigging,  anchors,  or  any  other  equipment, 
or  that  the  crew  is  insufficient  to  man  her,  or  that  her  provisions,  stores,  and 
supplies  are  not  or  have  not  been  during  the  voyage  sufficient  or  wholesome, 
thereupon,  in  any  of  these  or  like  cases  the  consul  or  a  commercial  agent  who 
may  discharge  any  of  the  duties  of  a  consul  shall  cause  to  be  appointed  three 
persons  of  like  qualifications  with  those  described  in  section  forty-five  hun- 
dred and  fifty-seven,  who  shall  proceed  to  examine  into  the  cause  of  complaint 
and  who  shall  proceed  and  be  governed  in  all  their  proceedings  as  provided  by 
said  section."     [38  Stat.  L.  1165.] 

For  H.  S.  sec.  4559  see  6  Fed.  Stat.  Annot.  889.    For  R.  S.  sec.  4557,  see  0  Fed.  Stat. 
Annot.  888. 

Sec.  6.   [Crew  space  —  hospital  accommodations.']     That  section  two  of 

the  Act  entitled  "An  Act  to  amend  the  laws  relating  to  navigation,"  approved 
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March  third,  eighteen  hundred  and  ninety-seven,  be,  and  is  hereby,  amended 
to  read  as  follows : 

"Sbc.  2.  That  on  all  merchant  vessels  of  the  United  States  the  construc- 
tion of  which  shall  be  begun  after  the  passage  of  this  Act,  except  yachts,  pilot 
boats,  or  vessels  of  less  than  one  hundred  tons  register,  every  place  appropri- 
ated to  the  crew  of  the  vessel  shall  have  a  space  of  not  less  than  one  hundred 
and  twenty  cubic  feet  and  not  less  than  sixteen  square  feet,  measured  on  the 
floor  or  deck  of  that  place,  for  each  seaman  or  apprentice  lodged  therein,  and 
each  seaman  shall  have  a  separate  berth  and  not  more  than  one  berth  shall  be 
placed  one  above  another ;  such  place  or  lodging  shall  be  securely  constructed, 
properly  lighted,  drained,  heated,  and  ventilated,  properly  protected  from 
weather  and  sea,  and,  as  far  as  practicable,  properly  shut  off  and  protected 
from  the  effluvium  of  cargo  or  bilge  water.  And  every  such  crew  space  shall 
be  kept  free  from  goods  or  stores  not  being  the  personal  property  of  the  crew 
occupying  said  place  in  use  during  the  voyage. 

"That  in  addition  to  the  space  allotment  for  lodgings  hereinbefore  provid- 
ed, on  all  merchant  vessels  of  the  United  States  which  in  the  ordinary  course 
of  their  trade  make  voyages  of  more  than  three  days'  duration  between  ports, 
and  which  carry  a  crew  of  twelve  or  more  seamen,  there  shall  be  constructed  a 
compartment,  suitably  separated  from  other  spaces,  for  hospital  purposes, 
and  such  compartment  shall  have  at  least  one  bunk  for  every  twelve  seamen, 
constituting  her  crew,  provided  that  not  more  than  six  bunks  shall  be  required 
in  any  case. 

"Every  steamboat  of  the  United  States  plying  upon  the  Mississippi  Eiver 
or  its  tributaries  shall  furnish  an  appropriate  place  for  the  crew,  which  shall 
conform  to  the  requirements  of  this  section,  so  far  as  they  are  applicable 
thereto,  by  providing  sleeping  room  in  the  engine  room  of  such  steamboat, 
properly  protected  from  the  cold,  wind,  and  rain  by  means  of  suitable  awn- 
ings or  screens  on  either  side  of  the  guards  or  sides  and  forward,  reaching 
from  the  boiler  deck  to  the  lower  or  main  deck,  under  the  direction  and  ap- 
proval of  the  Supervising  Inspector  General  of  Steam  Vessels,  and  shall  be 
properly  heated. 

"All  merchant  vessels  of  the  United  States,  the  construction  of  which  shall 
be  b^un  after  the  passage  of  this  Act  having  more  than  ten  men  on  deck  must 
have  at  least  one  light,  clean,  and  properly  ventilated  washing  place.  There 
shall  be  provided  at  least  one  washing  outfit  for  every  two  men  of  the  watch. 
The  washing  place  shall  be  properly  heated.  A  separate  washing  place  shall 
be  provided  for  the  fireroom  and  engine-room  men,  if  their  number  exceed 
ten,  which  shall  be  large  enough  to  accommodate  at  least  one-sixth  of  them  at 
the  same  time,  and  have  hot  and  cold  water  supply  and  a  sufficient  number 
of  wash  basins,  sinks,  and  shower  baths. 

"Any  failure  to  comply  with  this  section  shall  subject  the  owner  or  owners 
of  such  vessel  to  a  penaJty  of  not  less  than  $50  nor  more  than  $500 :  Provid- 
ed, That  forecastles  shall  be  fumigated  at  such  intervals  as  may  be  provided 
by  regulations  to  be  issued  by  the  Surgeon  General  of  the  Public  Health 
Service  with  the  approval  of  the  Department  of  Commerce,  and  shall  have  at 
least  two  exits,  one  of  which  may  be  used  in  emergencies."  138  Stat.  L. 
1165.11 

For  sec.  2  of  the  Act  of  March  3, 1897,  as  it  read  prior  to  this  amendment,  see  7  Fed. 

SUt.  Annot.  27. 
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Sec.  7.  [Various  offenses  of  seamen  —  penalties.']  That  section  forty- 
five  hundred  and  ninety-six  of  the  Revised  Statutes  of  the  United  States  be, 
and  is  hereby,  amended  to  read  as  follows : 

"Sec.  4596.  Whenever  any  seaman  who  has  been  lawfully  engaged  or 
any  apprentice  to  the  sea*  service  commits  any  of  the  following  offenses,  he 
shall  be  punished  as  follows : 

"First.  For  desertion,  by  forfeiture  of  all  or  any  part  of  the  clothes  or 
effects  he  leaves  on  board  and  of  all  or  any  part  of  the  wages  or  emoluments 
which  he  has  then  earned. 

"Second.  For  neglecting  or  refusing  without  reasonable  cause  to  join  his 
vessel  or  to  proceed  to  sea  in  his  vessel,  or  for  absence  without  leave  at  any 
time  within  twenty-four  hours  of  the  vessel's  sailing  from  any  port,  either  at 
the  commencement  or  during  the  progress  of  the  voyage,  or  for  absence  at 
any  time  without  leave  and  without  sufficient  reason  from  his  vessel  and  from 
his  duty,  not  amounting  to  desertion,  by  forfeiture  from  his  wages  of  not 
more  than  two  days'  pay  or  sufficient  to  defray  any  expenses  which  shall  have 
been  properly  incurred  in  hiring  a  substitute. 

"Third.  For  quitting  the  vessel  without  leave,  after  her  arrival  at  the 
port  of  her  delivery  and  before  she  is  placed  in  security,  by  forfeiture  from 
his  wages  of  not  more  than  one  month's  pay. 

"Fourth.  For  willful  disobedience  to  any  lawful  command  at  sea,  by  be- 
ing, at  the  option  of  the  master,  placed  in  irons  until  such  disobedience  shall 
cease,  and  upon  arrival  in  port  by  forfeiture  from  his  wages  of  not  more  than 
four  days'  pay,  or,  at  the  discretion  of  the  court,  by  imprisonment  for  not 
more  than  one  month. 

"Fifth.  For  continued  willful  disobedience  to  lawful  command  or  con- 
tinued willful  neglect  of  duty  at  sea,  by  being,  at  the  option  of  the  master, 
placed  in  irons,  on  bread  and  water,  with  full  rations  every  fifth  day,  until 
such  disobedience  shall  cease,  and  upon  arrival  in  port  by  forfeiture,  for 
every  twenty-four  hours'  continuance  of  such  disobedience  or  neglect,  of  a 
sum  of  not  more  than  twelve  days'  pay,  or  by  imprisonment  for  not  more  than 
three  months,  at  the  discretion  of  the  court. 

"Sixth.  For  assaulting  any  master  or  mate,  by  imprisonment  for  not  more 
than  two  vears. 

"Seventh.  For  willfully  damaging  the  vessel,  or  embezzling  or  willfully 
damaging  any  of  the  stores  or  cargo,  by  forfeiture  out  of  his  wages  of  a  sum 
equal  in  amount  to  the  loss  thereby  sustained,  and  also,  at  the  discretion  of 
the  court,  by  imprisonment  for  not  more  than  twelve  months. 

"Eighth.  For  any  act  of  smuggling  for  which  he  is  convicted  and  whereby 
loss  or  damage  is  occasioned  to  the  master  or  owner,  he  shall  be  liable  to  pay 
such  master  or  owner  such  a  sum  as  is  sufficient  to  reimburse  the  master  or 
owner  for  such  loss  or  damage,  and  the  whole  or  any  part  of  his  wages  may  be 
retained  in  satisfaction  or  on  account  of  such  liability,  and  he  shall  be  liable 
to  imprisonment  for  a  period  of  not  more  than  twelve  months."  [38  Stat.  L. 
1166.1 

For  R.  S.  sec.  4506,  see  6  Fed.  Stat.  Annot.  010. 

Sec.  8.  [Authority  of  consular  officers  to  deal  with  insuhordination.'] 
That  section  forty-six  hundred  of  the  Revised  Statutes  of  the  United  States 
be,  and  is  hereby,  amended  to  read  as  follows : 

''See.  4600.  It  shall  be  the  duty  of  all  consular  officers  to  discoimte- 
nance  insubordination  by  every  means  in  their  power  and,  where  the  local 
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authorities  can  be  usefully  employed  for  that  purpose,  to  lend  their  aid  and 
use  their  exertions  to  that  end  in  the  most  effectual  manner.  In  all  cases 
where  seamen  or  officers  are  accused,  the  consular  officer  shall  inquire  into 
the  facts  and  proceed  as  provided  in  section  forty-five  hundred  and  eighty- 
three  of  the  Revised  Statutes ;  and  the  officer  discharging  such  seaman  shall 
enter  upon  the  crew  list  and  shipping  articles  and  official  log  the  cause  of 
such  discharge  and  the  particulars  in  which  the  cruel  or  unusual  treatment 
consisted  and  subscribe  his  name  thereto  officially.  He  shall  read  the  entry 
made  in  the  official  log  to  the  master,  and  his  reply  thereto,  if  any,  shall  like- 
wise be  entered  and  subscribed  in  the  same  manner."     [38  Stat.  L.  126*7.] 

For  R.  S.  Bee.  4600  see  6  Fed.  Stat.  Annot.  016. 

Sec.  9.  [Corporal  punishment  forbidden  —  penalty.']  That  section 
forty-six  hundred  and  eleven  of  the  Revised  Statutes  of  the  United  States  be, 
and  is  hereby,  amended  to  read  as  follows : 

"Sec.  4611.  Flogging  and  all  others  forms  of  corporal  punishment 
are  hereby  prohibited  on  board  of  any  vessel,  and  no  form  of  corporal  pun- 
ishment on  board  of  any  vessel  shall  be  deemed  justifiable,  and  any  master  or 
other  officer  thereof  who  shall  violate  the  aforesaid  provisions  of  this  section, 
or  either  thereof,  shall  be  deemed  guilty  of  a  misdemeanor,  punishable  by 
imprisonment  for  not  less  than  three  months  nor  more  than  two  years. 
Whenever  any  officer  other  than  the  master  of  such  vessel  shall  violate  any 
provision  of  this  section,  it  shall  be  the  duty  of  such  master  to  surrender 
such  officer  to  the  proper  authorities  as  soon  as  practicable,  provided  he  has 
actual  knowledge  of  the  misdemeanor,  or  complaint  thereof  is  made  within 
three  days  after  reaching  port  Any  failure  on  the  part  of  such  master  to 
use  due  diligence  to'  comply  herewith,  which  failure  shall  result  in  the  es- 
cape of  such  officer,  shall  render  the  master  or  vessel  or  the  owner  of  the 
vessel  liable  in  damages  for  such  flogging  or  corporal  punishment  to  the  per^ 
son  illegally  punished  by  such  officer."     [38  Stat.  L.  1167.2 

For  R.  S.  sec  4611  see  6  Fed.  SUt.  Annot.  921 

Sec.  10.  [Provisions  allowed  crew.]  That  section  twenty-three  of  the 
Act  entitled  "An  Act  to  amend  the  laws  relating  to  American  seamen,  for 
the  protection  of  such  seamen,  and  to  promote  commerce,*'  approved  Decem- 
ber twenty-first,  eighteen  hundred  and  ninety-eight,  be,  and  is  hereby,  amend- 
ed as  regards  the  items  of  water  and  butter,'  so  that  in  lieu  of  a  daily  re- 
quirement of  four  quarts  of  water  there  shall  be  a  requirement  of  five  quarts 
of  water  every  day,  and  in  lieu  of  a  daily  requirement  of  one  ounce  of  butter 
there  shall  be  a  requirement  of  two  ounces  of  butter  every  day.  [38  Stai.  L. 
1168.] 

See  6  Fed.  Stat.  Annot.  870,  932. 

Sec.  11.  [Advances  and  allotment  of  wages.]  That  section  twenty-four 
of  the  Act  entitled  "An  Act  to  amend  the  laws  relating  to  American  seamen, 
for  the  protection  of  such  seamen,  and  to  promote  commerce,"  approved  De- 
cember twenty-first,  eighteen  hundred  and  ninety-eight,  be,  and  is  hereby, 
amended  to  read  as  follows : 

"Sec.  24.    That  section  ten  of  chapter  one  hundred  and  twenty-one  of  the 

laws  of  eighteen  hundred  and  eighty-four,  as  amended  by  section  three  of 
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chapter  four  hundred  and  twenty-one  of  the  laws  of  eighteen  hundred  and 
eightv-six,  be,  and  is  hereby,  amended  to  read  as  follows : 

"  'Sec,  10  (a)  That  it  shall  be,  and  is  hereby,  made  unlawful  in  any  case 
to  pay  any  seaman  wages  in  advance  of  the  time  when  he  has  actually  earned 
the  same,  or  to  pay  such  advance  wages,  or  to  make  any  order,  or  note,  or  other 
evidence  of  indebtedness  therefor  to  any  other  person,  or  to  pay  any  person, 
for  the  shipment  of  seamen  when  payment  is  deducted  or  to  be  deducted 
from  a  seaman's  wages.  Any  person  violating  any  of  the  foregoing  provisions 
of  this  section  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction 
shall  be  punished  by  a  fine  of  not  less  than  $25  nor  more  than  $100,  and  may 
also  be  imprisoned  for  a  period  of  not  exceeding  six  months,  at  the  discretion 
of  the  court.  The  payment  of  such  advance  wages  or  allotment  shall  in  no 
case  except  as  herein  provided  absolve  the  vessel  or  the  master  or  the  owner 
thereof  from  the  full  payment  of  wages  after  the  same  shall  have  been  actually 
earned,  and  shall  be  no  defense  to  a  libel  suit  or  action  for  the  recovery  of 
such  wages.  If  any  person  shall  demand  or  receive,  either  directly  or  in- 
directly, from  any  seaman  or  other  person  seeking  employment,  as  seaman, 
or  from  any  person  on  his  behalf,  any  remuneration  whatever  for  providing 
him  with  employment,  he  shall  for  every  such  offense  be  deemed  guilty  of  a 
misdemeanor  and  shall  be  imprisoned  not  more  than  six  months  or  fined  not 
more  than  $500. 

"  '(b)  That  it  shall  be  lawful  for  any  seaman  to  stipulate  in  his  shipping 
agreement  for  an  allotment  of  any  portion  of  the  wages  he  may  earn  to  his 
grandparents,  parents,  wife,  sister,  or  children. 

"  '(c)  That  no  allotment  shall  be  valid  unless  in  writing  and  signed  by 
and  approved  by  the  shipping  commissioner.  It  shall  be  the  duty  of  the  said 
commissioner  to  examine  such  allotments  and  the  parties  to  them  and  enforce 
compliance  with  the  law.  All  stipulations  for  the  allotment  of  any  part  of 
the  wages  of  a  seaman  during  his  absence  which  are  made  at  the  commence- 
ment of  the  voyage  shall  be  inserted  in  the  agreement  and  shall  state  the 
amounts  and  times  of  the  payments  to  be  made  and  the  persons  to  whom  the 
payments  are  to  be  made. 

"  '(d)  That  no  allotment  except  as  provided  for  in  this  section  shall  be 
li^wful.  Ajiy  person  who  shall  falsely  claim  to  be  such  relation,  as  above 
described,  of  a  seaman  under  this  section  shall  for  every  such  offense  be  pun- 
ished by  a  fine  not  exceeding  $500  or  imprisonment  not  exceeding  six  months, 
at  the  discretion  of  the  court 

"  '(e)  That  this  section  shall  apply  as  well  to  foreign  vessels  while  in 
waters  of  the  United  States,  as  to  vessels  of  the  United  States,  and  any 
master,  owner,  consignee,  or  agent  of  any  foreign  vessel  who  has  violated  its 
provisions  shall  be  liable  to  the  same  penalty  that  the  master,  owner,  or 
agent  of  the  vessel  of  the  United  States  would  be  for  similar  violation. 

"  'The  master,  owner,  consignee,  or  agent  of  any  vessel  of  the  United 
States,  or  of  any  foreign  vessel  seeking  clearance  from  a  port  of  the  United 
States,  shall  present  his  shipping  articles  at  the  office  of  clearance,  and  no 
clearance  shall  be  granted  any  such  vessel  unless  the  provisions  of  this  sec- 
tion have  been  complied  with. 

"  '(f)  That  under  the  direction  of  the  Secretary  of  Commerce  the  Com- 
missioner of  Navigation  shall  make  regulations  to  carry  out  this  section.^ " 
[38  Stat.  L.  1168.) 

For  sec.  10  of  the  Act  of  June  26,  1884,  as  it  read  pcior  to  this  amendment,  see  6  Fed. 
Stat.  Annot.  871. 
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Sbc,  12,  lAttachment  of  wages  —  assignment']  That  no  wages  due  or 
accruing  to  any  seaman  or  apprentice  shall  be  subject  to  attachment  or  arrest- 
ment from  any  court,  and  every  payment  of  wages  to  a  seaman  or  apprentice 
shall  be  valid  in  law,  notwithstanding  any  previous  sale  or  assignment  of 
wages  or  of  any  attachment,  encumbrance,  or  arrestment  thereon;  and  no 
assignment  or  sale  of  wages  or  of  salvage  made  prior  to  the  accruing  thereof 
shall  bind  the  party  making  the  same,  except  such  allotments  as  are  author- 
ized by  this  title.  This  section  shall  apply  to  fishermen  employed  on  fishing 
vessels  as  well  as  to  seamen:  Provided,  That  nothing  contained  in  this  or 
any  preceding  section  shall  interfere  with  the  order  by  any  court  regarding 
the  payment  by  any  seaman  of  any  part  of  his  wages  for  the  support  and 
maintenance  of  his  wife  and  minor  children.  Section  forty-five  hundred  and 
thirty-six  of  the  Bevised  Statutes  of  the  United  States  is  hereby  repealed. 
138  Stat.  L.  1169.'] 

For  R.  S.  sec.  4536  hereby  repealed,  see  6  Fed.  Stat.  Annot.  874. 

Sec.  13.  [Crew  —  qualifications  —  penalties.]  That  no  vessel  of  one 
hundred  tons  gross  and  upward,  except  those  navigating  rivers  exclusively 
and  the  smaller  inland  lakes  and  except  as  provided  in  section  one  of  this 
Act,  shall  be  permitted  to  depart  from  any  port  of  the  United  States  unless 
she  has  on  board  a  crew  not  less  than  seventy-five  per  centum  of  which,  in 
each  department  thereof,  are  able  to  understand  any  order  given  by  the 
officers  of  such  vessel,  nor  unless  forty  per  centum  in  the  first  year,  forty- 
five  per  centum  in  the  second  year,  fifty  per  centum  in  the  third  year,  fifty- 
five  per  centum  in  the  fourth  year  after  the  passage  of  this  Act,  and  there- 
after sixty-five  per  centum  of  her  deck  crew,  exclusive  of  licensed  officers 
and  apprentices,  are  of  a  rating  not  less  than  able  seaman.  Every  person 
shall  be  rated  an  able  seaman,  and  qualified  for  service  as  such  on  the  seas, 
who  is  nineteen  years  of  age  or  upward,  and  has  had  at  least  three  years' 
service  on  deck  at  sea  or  on  the  Great  Lakes,  on  a  vessel  or  vessels  to  which 
this  section  applies,  including  decked  fishing  vessels,  naval  vessels  or  coast 
guard  vessels ;  and  every  person  shall  be  rated  an  able  seaman,  and  qualified 
to  serve  as  such  on  the  Great  Lakes  and  on  the  smaller  lakes,  bays  or  sounds, 
who  is  nineteen  years  of  age  or  upward  and  has  had  at  least  eighteen  months' 
service  on  dec^  at  sea  or  on  the  Great  Lakes  or  on  the  smaller  lakes,  bays,  or 
sounds,  on  a  vessel  or  vessels  to  which  this  section  applies,  including  decked 
fishing  vessels,  naval  vessels,  or  coast  guard  vessels ;  and  graduates  of  school 
ships  approved  by  and  conducted  under  rules  prescribed  by  the  Secretary  of 
Commerce  may  be  rated  able  seamen  after  twelve  months'  service  at  sea: 
Provided,  That  upon  examination,  under  rules  prescribed  by  the  Department 
of  Commerce  as  to  eyesight,  hearing,  and  physical  condition,  such  persons  or 
graduates  are  found  to  be  competent:  Provided  further.  That  upon  exam- 
ination, under  rules  prescribed  by  the  Department  of  Commerce  as  to  eye- 
sight, hearing,  physical  condition,  and  knowledge  of  the  duties  of  seaman- 
ship a  person  found  competent  may  be  rated  as  able  seaman  after  having 
served  on  deck  twelve  months  at  sea,  or  on  the  Great  Lakes ;  but  seamen  ex- 
amined and  rated  able  seamen  under  this  proviso  shall  not  in  any  case  com- 
pose more  than  one-fourth  of  the  number  of  able  seamen  required  by  this 
section  to  be  shipped  or  employed  upon  any  vessel. 

Any  person  may  make  application  to  any  board  of  local  inspectors  for  a 
certificate  of  service  as  able  seaman,  and  upon  proof  being  made  to  said  board 
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by  affidavit  and  examination,  under  rules  approved  by  the  Secretary  of  Com- 
merce, showing  the  nationality  and  age  of  the  applicant  and  the  vessel  or  ves- 
sels on  which  he  has  had  service  and  that  he  is  entitled  to  such  certificate 
under  the  provisions  of  this  section,  the  board  of  local  inspectors  shall  issue 
to  said  applicant  a  certificate  of  service,  which  shall  be  retained  by  him  and 
be  accepted  as  prima  facie  evidence  of  his  rating  as  an  able  seaman. 

Each  board  of  local  inspectors  shall  keep  a  complete  record  of  all  certifi- 
cates of  service  issued  by  tiiem  and  to  whom  issued  and  shall  keep  on  file  the 
affidavits  upon  which  said  certificates  are  issued. 

The  collector  of  customs  may,  upon  his  own  motion,  and  shall,  upon  the 
sworn  information  of  any  reputable  citizen  of  the  United  States  setting  forth 
that  this  section  is  not  being  complied  with,  cause  a  muster  of  the  crew  of 
any  vessel  to  be  made  to  determine  the  fact;  and  no  clearance  shall  be  given 
to  any  vessel  failing  to  comply  with  the  provisions  of  this  section :  Provided, 
That  the  collector  of  customs  shall  not  be  required  to  cause  such  muster  of 
the  crew  to  be  made  unless  said  sworn  information  has  been  filed  with  him  for 
at  least  six  hours  before  the  vessel  departs,  or  is  scheduled  to  depart :  Pro- 
vided further.  That  any  person  that  shall  knowingly  make  a  false  affidavit 
for  such  purpose  shall  be  deemed  guilty  of  perjury  and  upon  conviction  there- 
of shall  be  punished  by  a  fine  not  exceeding  $500  or  by  imprisonment  not 
exceeding  one  year,  or  by  both  such  fine  and  imprisonment,  within  the  discre- 
tion of  file  court.  Any  violation  of  any  provision  of  this  section  by  the 
owner,  master,  or  officer  in  charge  of  the  vessel  shall  subject  the  owner  of 
such  vessel  to  a  penalty  of  not  less  than  $100  and  not  more  than  $500 :  And 
provided  further.  That  the  Secretary  of  Commerce  shall  make  such  rules  and 
regulations  as  may  be  necessary  to  carry  out  the  provisions  of  this  section, 
and  nothing  herein  shall  be  held  or  construed  to  prevent  the  Board  of  Super- 
vising Inspectors,  with  the  approval  of  the  Secretary  of  Commerce,  from 
making  rules  and  regulations  authorized  by  law  as  to  vessels  excluded  from 
the  operation  of  this  section.    ^88  Stat.  L.  1169.'} 

Sec.  14.  [Life-saving  appliances.}  That  section  forty-four  hundred 
and  eighty-eight  of  the  Eevised  Statutes  is  hereby  amended  by  adding  thereto 
the  following:  "The  powers  bestowed  by  this  section  upon  the  Board  of 
Supervising  Inspectors  in  respect  of  lifeboats,  floats,  rafts,  life  preservers, 
and  other  life-saving  appliances  and  equipment,  and  the  further  requirements 
herein  as  to  davits,  embarkation  of  passengers  in  lifeboats  and  rafts,  and  the 
manning  of  lifeboats  and  rafts,  and  the  musters  and  drills  of  the  crews,  on 
steamers  navigating  the  ocean,  or  any  lake,  bay,  or  sound  of  the  United 
States,  on  and  after  July  first,  nineteen  hundred  and  fifteen,  shall  be  subject 
to  the  provisions,  limitations,  and  minimum  requirements  of  the  regulations 
herein  set  forth,  and  all  such  vessels  shall  thereafter  be  required  to  comply  in 
all  respects  therewith:  Provided,  That  foreign  vessels  leaving  ports  of  the 
United  States  shall  comply  with  the  rules  herein  prescribed  as  to  life-saving 
appliances,  their  equipment,  and  the  manning  of  same."    [88  Stat.  L.  1170.} 

For  E.  S.  see.  4488  as  it  read  prior  to  this  amendment,  see  10  Fed.  Stat.  Annot.  397. 
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EEGULATIONS. 

Life-Savino  Appliances, 
standabd  types  of  boats. 
The  standard  tjpes  of  boats  classified  as  follows : 

Class.  Section.  Typa 

A.  Open.     Internal  buoyancy  only. 

B.  Open.     Internal  and  external  buoyancy. 

C.  Pontoon.     Well   deck;    fixed   water-tight 
bulwarks. 


I 

(Entirely  rigid  sides). 


II 

(Partially  coUapsiblesides). 


A.  Open.     Upper  part  of  sides  collapsible. 

B.  Pontoon.     Well   deck,   collapsible   water- 
tight bulwarks. 

C.  Pontoon.     Flush  deck;  collapsible  water 
[  tight  bulwarks. 


BTBENOTH  OF  BOATS. 

Each  boat  must  be  of  sufficient  strength  to  enable  it  to  be  safely  lowered 
into  the  water  when  loaded  with  its  full  complement  of  persons  and  equip- 
ment. 

ALTERNATIVE  TYPES  OF  BOATS  AND  RAFTS. 

Any  type  of  boat  may  be  accepted  as  equivalent  to  a  boat  of  one  of  the  pre- 
scribed classes  and  any  type  of  raft  as  equivalent  to  an  approved  pontoon  raft, 
if  the  Board  of  Supervising  Inspectors,  with  the  approval  of  the  Secretary  of 
Commerce,  is  satisfied  bv  suitable  trials  that  it  is  as  effective  as  the  standard 
types  of  the  class  in  question,  or  as  the  approved  type  of  pontoon  raft,  as  the 
case  mav  be. 

Motor  boats  may  be  accepted  if  they  comply  with  the  requirements  laid 
down  for  boats  of  the  first  class,  but  only  to  a  limited  number,  which  number 
shall  be  determined  by  the  Board  of  Supervising  Inspectors,  with  the  ap- 
proval of  the  Secretary  of  Commerce. 

No  boat  may  be  approved  the  buoyancy  of  which  depends  upon  the  previous 
adjustment  of  one  of  the  principal  parts  of  the  hull  or  which  has  not  a  cubic 
capacity  of  at  least  one  hundred  and  twenty-five  cubic  feet. 

BOATS   OF    THE   FIRST    CT^SS. 

The  standard  types  of  boats  of  the  first  class  must  satisfy  the  following 
conditions : 

lA. — Open  boats  with  internal  buotahot  only. 

The  buoyancy  of  a  wooden  boat  of  this  type  shall  be  provided  by  water- 
tight air  cases,  the  total  volume  of  which  shall  be  at  least  equal  to  one-tenth  of 
the  cubic  capacity  of  the  boat 
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The  buoyancy  of  a  metal  boat  of  this  type  shall  not  be  less  than  that  re- 
quired above  for  a  wooden  boat  of  the  same  cubic  capacity,  the  volume  of 
water-tight  air  cases  being  increased  accordingly. 

IB. — Open  boats  with  internal  and  external  buoyancy. 

The  internal  buoyancy  of  a  wooden  boat  of  this  type  shall  be  provided  by 
water-tight  air  cases,  the  total  volume  of  which  is  at  least  equal  to  seven  and 
one-half  per  centum  of  the  cubic  capacity  of  the  boat. 

The  external  buoyancy  may  be  of  cork  or  of  any  other  equally  eflScient  ma- 
terial, but  such  buoyancy  shall  not  be  secured  by  the  use  of  rushes,  cork 
shavings,  loose  granulated  cork,  or  any  other  loose  granulated  substance,  or  by 
any  means  dependent  upon  inflation  by  air. 

If  the  buoyancy  is  of  cork,  its  volume,  for  a  wooden  boat,  shall  not  be  less 
than  thirty-three  thousandths  of  the  cubic  capacity  of  the  boat;  if  of  any  ma- 
terial other  than  cork,  its  volume  and  distribution  shall  be  such  that  the 
buovancy  and  stability  of  the  boat  are  not  less  than  that  of  a  similar  boat 
provided  with  buoyancy  of  cork. 

The  buoyancy  of  a  metal  boat  shall  be  not  less  than  that  required  above  for 
a  wooden  boat  of  the  same  cubic  capacity,  the  volume  of  the  air  cases  and 
external  buoyancy  being  increased  accordingly. 

IC. — Pontoon  boats,  in  which  persons  can  not  be  accommodated 

BELOW     THE     DECK,     HAVING     A     WELL     DE6K     AND     FIXED     WATER-TIGHT 
BULWARKS. 

The  area  of  the  well  deck  of  a  boat  of  this  type  shall  be  at  least  thirty  per 
centum  of  the  total  deck  area.  The  height  of  the  well  deck  above  the  water 
line  at  all  points  shall  be  at  least  equal  to  one-half  per  centum  of  the  length 
of  the  boat,  this  height  being  increased  to  one  and  one-half  per  centum  of  the 
length  of  the  boat  at  the  ends  of  the  well. 

The  freeboard  of  a  boat  of  this  type  shall  be  such  as  to  provide  for  a  reserve 
buoyancy  of  at  least  thirty-five  per  centum^ 

BOATS  OF  THE  SECOND  CLASS. 

The  standard  types  of  boats  of  the  second  class  must  satisfy  the  following 
conditions : 

2A. — Open  boats  having  the  upper  part  of  the  sides  collapsible. 

A  boat  of.  this  type  shall  be  fitted  both  with  water-tight  air  cases  and  with 
external  buoyancy,  the  volume  of  which,  for  each  person  which  the  boat  is  able 
to  accommodate,  shall  be  at  least  equal  to  the  following  amounts :  Air  cases, 
one  and  five-tenths  cubic  feet;  external  buoyancy  (if  of  cork),  two-tenths  cubic 
foot. 

The  minimum  freeboard  of  boats  of  this  type  is  fixed  in  relation  to  their 
length ;  it  is  measured  vertically  to  the  top  of  the  solid  hull  at  the  side  amid- 
ships, from  the  water  level  when  the  boat  is  loaded. 
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The  freeboard  in  fresh  water  shall  not  be  less  than  the  following  amounts : 


Length  of 
the  boat 

Minimum 
freeboard. 

FeeU 
26 
28 
90 

Inehea, 

8 

9 

10 

The  freeboard  of  boats  of  intermediate  lengths  is  to  be  found  by  interpola- 
tion. 

2B. — Pontoon  boats  having  a  well  deck  and  coi-lapsible  bulwarks. 

All  the  conditions  laid  down  for  boats  of  type  IC  are  to  be  applied  to  boats 
of  this  type,  which  differ  from  those  of  type  IC  only  in  regard  to  the  bulwarks. 

• 

2C. — Pontoon  boats,  in  which  the  persons  can  not  be  accommodated 

BELOW  DECK,  HAVING  A  FLUSH  DECK  AND  COLLAPSIBLE  BULWARKS. 

The  minimum  freeboard  of  boats  of  this  type  is  independent  of  their 
lengths  and  depends  only  upon  their  depth.  The  depth  of  the  boat  is  to  be 
measured  vertically  from  the  underside  of  the  garboard  strake  to  the  top  of 
the  deck  on  the  side  amidships^  and  the  freeboard  is  to  be  measured  from 
the  top  of  the  deck  at  the  side  amidships  to  the  water  level  when  the  boat  is 
loaded. 

The  freeboard  in  fresh  water  shall  not  be  less  than  the  following  amounts, 
which  are  applicable  without  correction  to  boats  having  a  mean  sheer  equal 
to  three  per  centum  of  their  length : 


Depth  of 

Minimum 

boat. 

freeboard. 

IncheB, 

Inches. 

12 

■  ^ 

18 

3| 

20 

54 

80 

64 

For  intermediate  depths  the  freeboard  is  obtained  by  interpolation. 

If  the  sheer  is  less  than  the  standard  sheer  defined  above,  the  minimum 
freeboard  is  obtained  by  adding  to  the  figures  in  the  table  one-seventh  of  the 
difference  between  the  standard  sheer  and  the  actual  mean  sheer  measured  at 
the  stem  and  stempost  No  deduction  is  to  be  made  from  the  freeboard  on 
account  of  the  sheer  being  greater  than  the  standard  sheer  or  on  account  of 
the  camber  of  the  deck. 


MOTOB  BOATS. 

When  motor  boats  are  accepted,  the  volume  of  internal  buoyancv  and,  when 
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fitted,  the  external  buoyancy^  must  be  fixed^  having  regard  to  the  difference 
between  the  weight  of- the  motor  and  its  accessories  and  the  weight  of  the 
additional  persons  which  the  boat  could  accommodate  if  the  motor  and  its 
accessories  were  removed. 

ASRANGEMBNTS   FOB   OL£ABINO   PONTOON   LIFEBOATS   OF   WAXES. 

All  pontoon  lifeboats  shall  be  fitted  with  efficient  means  for  quickly  clear- 
ing the  deck  of  water.  The  orifices  for  this  purpose  shall  be  such  that  the 
water  can  not  enter  the  boat  through  them  when  tiiey  are  intermittingly  sub- 
merged. The  number  and  size  of  the  orifices  shall  be  determined  for  each 
tyi)e  of  boat  by  a  special  test. 

For  the  purpose  of  this  test  the  pontoon  boat  shall  be  loaded  with  a  weight 
of  iron  or  bags  of  sand,  equal  to  that  of  its  complement  of  persons  and  equip- 
ment. 

In  the  case  of  a  boat  twenty-eight  feet  in  length  two  tons  of  water  shall  be 
cleared  from  the  boat  in  a  time  not  exceeding  the  following:  type  IC,  sixty 
seconds ;  type  2B,  sixty  seconds ;  type  2C,  twenty  seconds. 

In  the  case  of  a  boat  having  a  length  greater  or  less  than  twenty-eight  feet 
the  weight  of  the  water  to  be  cleared  in  the  same  time  shall  be^  for  each  type^ 
directly  proportional  to  the  length  of  the  boat. 

CONSTRUCTION  OF  BOATS. 

Open  lifeboats  of  the  first  class  (types  lA  and  IB)  must  have  a  mean  sheer 
at  least  equal  to  four  per  centum  of  their  length. 

The  air  cases  of  open  boats  of  the  first  class  shall  be  placed  along  the  sides 
of  the  boat ;  they  may  also  be  placed  at  the  ends  of  the  boat,  but  not  in  the 
bottom  of  the  boat. 

Pontoon  lifeboats  may  be  built  of  wood  or  metal.    If  constructed  of  wood^ 
Ihev  shall  have  the  bottom  and  deck  made  of  two  thicknesses  with  textile  ma- 
terial  between ;  if  of  metal,  they  shall  be  divided  into  water-tight  compart- 
ments with  means  of  access  to  each  compartment. 
.  All  boats  shall  be  fitted  for  the  use  of  a  steering  oar. 

PONTOON  RAFTS. 

"No  type  of  pontoon  raft  may  be  approved  unless  it  satisfies  the  following 
conditions : 

First.  It  should  be  reversible  and  fitted  with  bulwarks  of  wood,  canvas,  or 
other  suitable  material  on  both  sides.    These  bulwarks  may  be  collapsible. 

Second.  It  should  be  of  such  size,  strength,  and  weight  that  it  can  be 
handled  without  mechanical  appliances,  and,  if  necessary,  be  thrown  from 
the  vessel's  deck. 

Third.  It  should  have  not  less  than  three  cubic  feet  of  air  cases  or  equiva- 
lent buoyancy  for  each  person  whom  it  can  accommodate. 

Fourth.  It  should  have  a  deck  area  of  not  less  than  four  square  feet  for 
each  person  whom  it  can  accommodate  and  the  platform  should  not  be  lesa 
than  six  inches  above  the  water  level  when  the  raft  is  loaded. 

Fifth.  The  air  cases  or  equivalent  buoyancy  should  be  placed  as  near  as- 
possible  to  the  sides  of  the  raft 
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CAPACITY  OP  BOATS  AND  PONTOON  RAFTS. 

First.  The  number  of  persons  which  a  boat  of  one  of  the  standard  types 
or  a  pontoon  raft  can  accommodate  is  equal  to  the  greatest  whole  number 
obtained  by  dividing  the  capacity  in  cubic  feet,  or  the  surface  in  square 
feet,  of  the  boat  or  of  the  raft  by  the  standard  unit  of  capacity,  or  unit  of 
surface  (according  to  circumstances),  defined  below  for  each  type. 

Second.  The  cubic  capacity  in  feet  of  a  boat  in  which  the  number  of 
I)ersons  is  determined  by  the  surface  shall  be  assumed  to  be  ten  times  the 
number  of  persons  which  it  is  authorized  to  carry. 

Third.     The  standard  units  of  capacity  and  surface  are  as  follows : 

Units  of  capacity,  open  boats,  type  lA,  ten  cubic  feet;  open  boats,  type 
IB,  nine  cubic  feet. 

Unit  of  surface,  open  boats,  type  2A,  three  and  one-half  square  feet ;  pon- 
toon boats,  type  2C,  three  and  one-half  square  feet;  pontoon  boats,  type  IC, 
three  and  one-fourth  square  feet ;  pontoon  boats,  type  2B,  three  and  one-fourth 
square  feet. 

Fourth.  The  board  of  supervising  inspectors,  with  the  approval  of  the 
Secretary  of  Commerce,  may  accept,  in  place  of  three  and  one-fourth,  a 
onaUer  divisor,  if  it  is  satisfied  after  trial  that  the  number  of  persons  for 
whom  there  is  seating  accommodation  in  the  pontoon  boat  in  question  is 
greater  than  the  number  obtained  by  applying  the  above  divisor,  provided 
always  that  the  divisor  adopted  in  place  of  three  and  one-fourth  may  never 
be  less  than  three. 

CAPACITY  LT^flTS. 

Pontoon  boats  and  pontoon  rafts  shall  never  be  marked  with  a  number  of 
persons  greater  than  that  obtained  in  the  manner  specified  in  this  section. 

This  number  shall  be  reduced — 

First.  When  it  is  greater  than  the  number  of  persons  for  which  there  is 
proper  seating  accommodation,  the  latter  number  being  determined  in  such 
a  way  that  the  persons  when  seated  do  not  interfere  in  any  way  with  the  use 
of  the  oars. 

Second.  When  in  the  case  of  boats  other  than  those  of  the  first  two  sec- 
tions of  the  first  class,  the  freeboard,  when  the  boat  is  fully  loaded,  is  less 
than  the  freeboard  laid  down  for  each  type  respectively.  In  such  circum- 
stances the  number  shall  be  reduced  until  the  freeboard,  when  the  boat  is 
fully  loaded,  is  at  least  equal  to  the  standard  freeboard  laid  down  above. 

In  boats  of  types  IC  and  2B  the  raised  part  of  the  deck  at  the  sides  may  be 
regarded  as  affording  seating  accommodation. 

EQUIVALENTS  FOB  AND  WEIGHT  OF  THE  PEBSONS. 

In  test  for  determining  the  number  of  persons  which  a  boat  or  pontoon  raft 
can  accommodate  each  person  shall  be  assumed  to  be  an  adult  person  wearing 
a  life  jacket. 

In  verifications  of  freeboard  the  pontoon  boats  shall  be  loaded  with  a  weight 
of  at  least  one  hundred  and  sixty-five  pounds  for  each  adult  person  that  the 
pontoon  boat  is  authorized  to  carry. 

In  all  cases  two  children  under  twelve  years  of  age  shall  be  reckoned  as 
one  person. 
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CUBIC  CAPACITY  OF  OPEN  BOATS  OF  THE  FIBST  CLASS. 

First.  The  cubic  capacity  of  an  open  boat  of  type  1 A  or  IB  shall  be  deter- 
mined by  Stirling's  (Simpson's)  rule  or  by  any  other  method,  approved  by 
the  Board  of  Supervising  Inspectors,  giving  the  same  degree  of  accuracy. 
The  capacity  of  a  square-sterned  boat  shall  be  calculated  as  if  the  boat  had  a 
pointed  stem. 

Second.  For  example,  the  capacity  in  cubic  feet  of  a  boat,  calculated  by 
the  aid  of  Stirling's  rule,  may  be  considered  as  given  by  the  following 
formula: 

Capacity  =  ~(4A+2B+4C) 

1  being  the  length  of  the  boat  in  meters  (or  feet)  from  the  inside  of  the  plank- 
ing or  plating  at  the  stem  to  the  corresponding  point  at  the  stem  post ;  in  the 
case  of  a  boat  with  a  square  stem,  the  length  is  measured  to  the  inside  of 
the  transom. 

A,  B,  C  denote,  respectively,  the  areas  of  the  cross  sections  at  the  quarter 
length  forward,  amidships,  and  the  quarter  length  aft,  which  correspond 
to  the  three  points  obtained  by  dividing  1  into  four  equal  parts.  (The  areas 
corresponding  to  the  two  ends  of  the  boat  are  considered  n^ligible.) 

The  areas  A,  B,  C  shall  be  deemed  to  be  given  in  square  feet  by  ^e  succes- 
sive application  of  the  following  formula  to  each  of  the  three  cross  sections : 

Area  =  j2  (a+4b+2c-f  4d+e). 

h  being  the  depth  measured  in  meters  (or  in  feet)  inside  the  planking  or  plat- 
ing from  the  keel  to  the  level  of  the  gunwale,  or,  in  certain  cases,  to  a  lower 
level,  as  determined  hereafter. 

a,  b,  c,  d,  e  denote  the  horizontal  breadths  of  the  boat  measured  in  feet  at 
the  upper  and  lower  points  of  the  depth  and  at  the  three  points  obtained  by 
dividing  h  into  four  equal  parts  (a  and  e  being  the  breadths  at  the  extreme 
points,  and  c  at  the  middle  point,  of  h). 

Third.  If  the  sheer  of  the  gunwale,  measured  at  the  two  points  situated 
at  a  quarter  of  the  length  of  the  boat  from  the  ends,  exceeds  one  per  centum  of 
the  length  of  the  boat,  the  depth  employed  in  calculating  the  area  of  the  cross 
sections  A  or  C  shall  be  deemed  to  be  the  depth  amidships  plus  one  per  centum 
of  the  length  of  the  boat. 

Fourth.  If  the  depth  of  the  boat  amidships  exceeds  forty-five  per  centum 
of  the  breadth,  the  depth  employed  in  calculating  the  area  of  the  midship 
cross  section  B  shall  be  deemed  to  be  equal  to  forty-five  per  centum  of  the 
breadth ;  and  the  depth  employed  in  calculating  the  areas  of  the  quarter- 
length  sections  A  and  C  is  obtained  by  increasing  this  last  figure  by  an 
amount  equal  to  one  per  centum  of  the  length  of  the  boat,  provided  that  in 
no  case  shall  the  depths  employed  in  the  calculation  exceed  the  actual  depths 
at  these  points. 

Fifth.  If  the  depth  of  the  boat  is  greater  than  four  feet,  the  number  of 
persons  given  by  the  application  of  this  rule  shall  be  reduced  in  proportion  to 
the  ratio  of  four  feet  to  the  actual  depth,  until  the  boat  has  been  satisfactorily 
tested  afloat  with  that  number  of  persons  on  board  all  wearing  life  jackets. 
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Sixth.  The  Board  of  Supervising  Inspectors  shall  impose,  by  suitable  for- 
mulae, a  limit  for  the  number  of  persons  allowed  in  boats  with  very  fine  ends 
and  in  boats  very  full  in  form. 

Seventh.  The  Board  of  Supervising  Inspectors  may  by  r^ulation  assign 
to  a  boat  a  capacity  equal  to  the  product  of  the  length,  the  breadth,  and  the 
depth  multiplied  by  six-tenths  if  it  is  evident  that  this  formula  does  not  give 
a  greater  capacity  than  that  obtained  by  the  above  method.  The  dimensions 
shall  then  be  measured  in  the  following  manner: 

Length.  From  the  intersection  of  the  outside  of  the  planking  with  the 
stem  to  the  corresponding  point  at  the  stempost  or,  in  the  case  of  a  square- 
stemed  boat,  to  the  afterside  of  the  transom. 

Breadth.  From  the  outside  of  the  planking  at  the  point  where  the  breadth 
of  the  boat  is  greatest 

Depth.  Amidships  inside  the  planking  from  the  keel  to  the  level  of  the 
gunwale,  but  the  depth  used  in  calculating  the  cubic  capacity  may  not  in  any 
case  exceed  forty-five  per  centum  of  the  breadth. 

In  all  cases  the  vessel  owner  has  the  right  to  require  that  the  cubic  capacity 
of  the  boat  shall  be  determined  by  exact  measurement. 

Eighth.  The  cubic  capacity  of  a  motor  boat  is  obtained  from  the  gross 
capacity  by  deducting  a  volume  equal  to  that  occupied  by  the  motor  and  its 
accessories. 

BECK  AEEA  OF  PONTOOIS^  BOATS  AND  OPEN  BOATS  OF  THE  SECOND  GLASS. 

First.  The  area  of  the  deck  of  a  pontoon  boat  of  type  IC,  2B,  or  2C 
shall  be  determined  by  the  method  indicated  below  or  by  any  other  method 
giving  the  same  degree  of  accuracy.  The  same  rule  is  to  be  applied  in  deter- 
mining the  area  within  the  fixed  bulwarks  of  a  boat  of  type  2A. 

Second.  For  example,  the  surface  in  square  feet  of  a  boat  may  be  deemed 
to  be  given  by  the  following  formula : 

Area  =  j^2(2a+l-5b+4c+1.5d+2e), 

1  being  the  length  in  feet  from  the  intersection  of  the  outside  of  the  planking 
with  the  stem  to  the  corresponding  point  at  the  stempost. 

a,  b,  e,  d,  e  denote  the  horizontal  breadths  in  feet  outside  the  planking  at  the 
points  obtained  by  dividing  1  into  four  equal  parts  and  subdividing  the  fore- 
most and  aftermost  parts  into  two  equal  parts  (a  and  e  being  the  breadths  at 
the  extreme  subdivisions,  c  at  the  middle  point  of  the  length,  and  b  and  d 
at  the  intermediate  points). 

MABKING  OF  BOATS  AND  PONTOON  BAFTS. 

The  dimensions  of  the  boat  and  the  number  of  persons  which  it  is  author- 
ized to  carry  shall  be  marked  on  it  in  clear,  permanent  characters,  according 
to  regulations  by  the  Board  of  Supervising  Inspectors,  approved  by  the  Sec- 
retary of  Commerce.  These  marks  shall  be  specifically  approved  by  the  oflS- 
cers  appointed  to  inspex»t  the  ship. 

Pontoon  rafts  shall  be  marked  with  the  number  of  persons  in  the  same 
manner. 
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EQUIPMENT  OF  BOATS  AND  PONTOON  BAFTS. 

First     The  nonnal  equipment  of  every  boat  shall  consist  of — 

(a)  A  single  banked  complement  of  oars  and  two  spare  oars ;  one  set  and 
a  half  of  thole  pins  or  crutches ;  a  boat  hook. 

(b)  Two  plugs  for  each  plug  hole  (plugs  are  not  required  when  proper 
automatic  valves  are  fitted)  ;  a  bailer  and  a  galvanized-iron  bucket. 

(c)  A  tiUer  or  yoke  and  yoke  lines. 

(d)  Two  hatchets. 

(e)  A  lamp  filled  with  oil  and  trimmed. 

(f )  A  mast  or  masts  with  one  good  sail  at  least,  and  proper  gear  for  each. 
(This  does  not  apply  to  motor  lifeboats  or  lifeboats  on  the  Great  Lakes  or 
other  inland  waters.) 

(g)  A  suitable  compass. 

Pontoon  lifeboats  will  have  no  plug  hole,  but  shall  be  provided  with  at 
least  two  bilge  pumps. 

In  the  case  of  a  steamer  which  carries  passengers  in  the  North  Atlantic,  all 
the  boats  need  not  be  equipped  with  masts,  sails,  and  compasses,  if  the  ship 
is  provided  with  a  radiotelegraph  installation. 

Second.  The  normal  equipment  of  every  approved  pontoon  raft  shall  con- 
sist of — 

(a)  Four  oars.. 

(b)  Five  rowlocks. 

(c)  A  self-igniting  life-buoy  light 

Third.  In  addition,  every  boat  and  every  pontoon  raft  shall  be  equipped 
with — 

(a)  A  life  line  becketed  around  the  outside. 

(b)  A  sea  anchor. 

(c)  A  painter. 

(d)  A  vessel  containing  one  gallon  of  vegetable  or  animal  oil.  The  vessel 
shall  be  so  constructed  that  the  oil  can  be  easily  distributed  on  the  water  and 
so  arranged  that  it  can  be  attached  to  the  sea  anchor. 

(e)  A  water-tight  receptacle  containing  two  pounds  avoirdupois  of  pro- 
visions for  each  person,  except  on  vessels  navigating  fresh  water. 

(f )  A  water-tight  receptacle  containing  one  quart  for  each  person,  except 
on  vessels  navigating  fresh  water. 

(g)  A  number  of  self-igniting  "red  lights"  and  a  water-tight  box  of 
matches. 

Fourth.  All  loose  equipment  must  be  securely  attached  to  the  boat  or  pon- 
toon raft  to  which  it  belongs. 

STOWAGE  OF  BOATS NUMBEB  OF  DAVITS. 

The  minimum  number  of  sets  of  davits  is  fixed  in  relation  to  the  length  of 
the  vessel ;  provided  that  a  number  of  sets  of  davits  greater  than  the  number 
of  boats  necessary  for  the  accommodation  of  all  the  persons  on  board  may 
not  be  required. 

HANDLING  OF  THE  BOATS  AND  BAFTS. 

An  the  boats  and  rafts  must  be  stowed  in  such  a  way  that  they  can  be 
launched  in  the  shortest  possible  time  and  that,  even  under  unfavorable  con- 
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ditions  of  list  and  trim  from  the  point  of  view  of  the'  handling  of  the  boats 
and  rafts,  it  may  be  possible  to  embark  in  them  as  large  a  number  of  persons 
as  possible. 

The  arrangements  must  be  such  that  it  may  be  possible  to  launch  on  either 
side  of  the  vessel  as  large  a  number  of  boats  and  rafts  as  possible. 

STRENGTH  AND  OPEEATION  OF  THE  DAVITS. 

The  davits  shall  be  of  such  strength  that  the  boats  can  be  lowered  with 
their  full  complement  of  persons  and  equipment,  the  vessel  being  assumed  to 
have  a  list  of  fifteen  degrees. 

The  davits  must  be  fitted  with  a  gear  of  sufficient  power  to  insure  that  the 
boat  can  be  turned  out  against  the  maximum  list  under  which  the  lowering 
of  the  boats  is  possible  on  the  vessel  in  question. 

OTHER  APPLIANCES  EQUIVALENT  TO  DAVITS. 

Any  appliance  may  be  accepted  in  lieu  of  davits  or  sets  of  davits  if  the 
Board  of  Supervising  Inspectors,  with  the  approval  of  the  Secretary  of  Com- 
merce, is  satisfied  after  proper  trials  that  Uie  appliance  in  question  is  as 
effective  as  davits  for  placing  the  boats  in  the  water. 

DAVITS. 

Each  set  of  davits  shall  have  a  boat  of  the  first  class  attached  to  it,  provided 
that  the  nimiber  of  open  boats  of  the  first  class  attached  to  davits  shall  not  be 
less  than  the  minimum  number  fixed  by  the  table  which  follows. 

If  it  is  neither  practicable  mor  reasonable  to  place  on  a  vessel  the  minimum 
number  of  sets  of  davits  required  by  the  rules,  the  Board  of  Supervising  In- 
spectors, with  the  approval  of  the  Secretary  of  Commerce,  may  authorize  a 
smaller  number  of  sets  of  davits  to  be  fitted,  provided  always  that  this  number 
shall  never  be  less  than  the  minimum  number  of  open  boats  of  the  first  class 
required  by  the  rules. 

If  a  large  proportion  of  the  persons  on  board  are  accommodated  in  boats 
whose  length  is  greater  than  fifty  feet,  a  further  reduction  in  the  number  of 
sets  of  davits  may  be  allowed  exceptionally,  if  the  Board  of  Supervising 
Inspectors,  with  the  approval  of  the  Secretary  of  Commerce,  is  satisfied  that 
the  arrangements  are  in  all  respects  satisfactory. 

In  all  cases  in  which  a  reduction  in  the  minimum  number  of  sets  of  davits 
or  other  equivalent  appliances  required  by  the  rules  is  allowed,  the  owner  of 
the  vessel  in  question  shall  be  required  to  prove,  by  a  test  made  in  the  presence 
of  an  officer  designated  by  the  Supervising  Inspector  General,  that  all  the 
boats  can  be  efficiently  launched  in  a  minimum  time. 

The  conditions  of  this  test  shall  be  as  follows : 

First     The  vessel  is  to  be  upright  and  in  smooth  water. 

Second.  The  time  is  the  time  required  from  the  beginning  of  the  removal 
of  the  boat  covers,  or  any  other  operation  necessary  to  prepare  the  boats  for 
lowering,  until  the  last  boat  or  pontoon  raft  is  afioat. 

Third.  The  number  of  men  employed  in  the  whole  operation  must  not 
exceed  the  total  number  of  boat  hands  that  will  be  carried  on  the  vessel  under 

normal  service  conditions. 

^^  « 

Fourth.  Each  boat  when  being  lowered  must  have  on  board  at  least  two 
men  and  its  full  equipment  as  required  by  the  rules. 
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The  time  allowed  for  putting  all  the  boats  into  the  water  shall  be  &xed  by 
the  Board  of  Supervising  Inspectors,  with  the  approval  of  the  Secretary  of 
Commerca 


MINIMUM   NUMBER   OP  DAVITS  AND  OF   OPEN    BOATS   OF   THE   FIBST    0I.A8S 

MINIMUM  BOAT  CAPACITY. 

The  following  table  fixes,  according  to  the  length  of  the  vessel — 

(A)  The  minimum  number  of  sets  of  davits  to  be  provided,  to  each  of 
which  must  be  attached  a  boat  of  the  first  class  in  accordance  with  this  sec- 
tion. 

(B)  The  minimum  total  number  of  open  boats  of  the  first  class,  which 
must  be  attached  to  davits,  in  accordance  with  this  section. 

(C)  The  minimum  boat  capacity  required,  including  the  boats  attached  to 
davits  and  the  additional  boats,  in  accordance  with  this  section. 


Registered  length  of  the  ship  (feet). 


(A) 


Minimum 

number 

of  sets  of 

davits. 


100  and 
120  and 
140  and 
160  and 
175  and 
190  and 
205  and 
220  and 
230  and 
245  and 
255  and 
270  and 
285  and 
300  and 
315  and 
330  and 
350  and 
370  and 
390  and 
410  and 
435  and 
460  and 
490  and 
520  and 
550  and 
580  and 
610  and 
640  and 
670  and 
700  and 
730  and 
760  and 
790  and 
820  and 
855  and 
890  and 
925  and 
960  and 
995  and 


ess  than 
ess  than 
than 
than 
than 
than 
than 
than 
than 
than 
than 
than 
than 
than 
than 
than 
than 
than 
than 
than 
than 
than 
than 
than 
than 
than 
than 
than 
than 
than 
than 
than 
than 
than 
than 
than 
than 
than 
than 


ess 
ess 

ess 
ess 
ess 
ess 
ess 
ess 
ess 
ess 
ess 
ess 
ess 
ess 
ess 
ess 
ess 
ess 
ess 
ess 
ess 
ess 
ess 
ess 
ess 
ess 
ess 
ess 
ess 
ess 
ess 
ess 
ess 
ess 
ess 
ess 
ess 


120.. 
140.. 
160.. 
175.. 
190.. 
205.. 
220.. 
2:^0.. 
245.. 
255.. 
270.. 
2a5.. 
300.. 
315.. 

aso.. 

350.. 
370.. 
390.. 
410.. 
435.. 
460.. 
490.. 
520.. 
550.. 
580.. 
610.. 
640.. 
670.. 
700.. 
730.. 
760.. 
790.. 
820.. 
855.. 
890.. 
925.. 
960.. 
995.. 
1,030 


2 

2 

2 

3 

3 

4 

4 

5 

5 

6 

6 

7 

7 

8 

8 

9 

9 

10 

10 

12 

12 

14 

14 

16 

16 

18 

18 

20 

20 

22 

22 

24 

24 

26 

26 

28 

28 

SO 

30 


(B) 

Minimum 
number 
of  open 
boats  of 
the  first 
class. 


2 

2 

2 

8 

3 

4 

4 

4 

4 

5 

5 

5 

5 

6 

6 

7 

7 

7 

7 

9 

9 

10 

10 

12 

12 

13 

13 

14 

14 

15 

15 

17 

17 

18 

18 

19 

19 

20 

20 


(0) 


Minimum 

capacity  of 

lifeboats. 


Cubic  feet. 

980 

1,220 

1,550 

1,880 

2,390 

2,740 

3,330 

3,900 

4,560 

5,100 

5,640 

6,190 

6,930 

7,550 

8,290 

9,000 

9,630 

10,650 

11,700 

13,060 

14,430 

15,920 

17,310 

18,720 

20,350 

21,900 

23,700 

25,350 

27,050 

28,560 

30,180 

32,100 

34,350 

36,450 

38,760 

41,000 

43,880 

46,350 

48,750 
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When  the  length  of  the  vessel  exceeds  one  thousand  and  thirty  feet^  the 
Board  of  Supervising  Inspectors,  with  the  approval  of  the  Secretary  of  Com- 
merce,  shall  determine  the  minimum  number  of  sets  of  davits  and  of  open 
boats  of  the  first  class  for  that  vessel. 

EMBARKATION  OF   THE  PASSENGERS   IN  THE  UFEBOATS   AND  RAFTS. 

Suitable  arrangements  shall  be  made  for  embarking  the  passengers  in  the 
boatSj  in  accord  with  regulations  by  the  Board  of  Supervising  Inspectors, 
with  the  approval  of  the  Secretary  of  Commerce. 

In  vessels  which  carry  rafts  there  shall  be  a  number  of  rope  or  wooden 
ladders  always  available  for  use  in  embarking  the  persons  on  to  the  rafts. 

The  number  and  arrangement  of  the  boats,  and  (where  they  are  allowed) 
of  the  pontoon  rafts,  on  a  vessel  depends  upon  the  total  number  of  persons 
which  the  vessel  is  intended  to  carry:  Provided,  That  there  shall  not  be  re- 
quired on  any  voyage  a  total  capacity  in  boats,  and  (where  they  are  allowed) 
pontoon  rafts,  greater  than  that  necessary  to  accommodate  all  the  persons  on 
board. 

At  no  moment  of  its  voyage  shall  any  passenger  steam  vessel  of  the  United 
States  on  ocean  routes  more  than  twenty  nautical  miles  offshore  have  on  board 
a  total  number  of  persons  greater  than  that  for  whom  accommodation  is  pro- 
vided in  the  lifeboats  and  pontoon  life  rafts  on  board. 

If  the  lifeboats  attached  to  davits  do  not  provide  sufficient  accommodatiori 
for  all  persons  on  board,  additional  lifeboats  of  one  of  the  standard  types  shall 
be  provided.  This  addition  shall  bring  the  total  capacity  of  the  boats  on  the 
vessel  at  least  up  to  the  greater  of  the  two  following  amounts : 

(a)  The  minimum  capacity  required  by  these  regulations ; 

(b)  A  capacity  sufficient  to  accommodate  seventy-five  per  centum  of  the 
persons  on  board. 

The  remainder  of  the  accommodation  required  shall  be  provided,  under 
regulations  of  the  Board  of  Supervising  Inspectors,  approved  by  the  Secre- 
tary of  Commerce,  either  in  boats  of  class  one  or  class  two,  or  in  iK)ntoon  rafts 
of  an  approved  type. 

At  no  moment  of  its  voyage  shall  any  passenger  steam  vessel  of  the  United 
States  on  ocean  routes  less  than  twenty  nautical  miles  offshore  have  on  board 
a  total  number  of  persons  greater  than  that  for  whom  accommodation  is  pro- 
vided in  the  lifeboats  and  pontoon  rafts  on  board.  The  accommodation  pro- 
vided in  lifeboats  shall  in  every  case  be  sufficient  to  accommodate  at  least 
seventy-five  per  centum  of  the  persons  on  board.  The  number  and  type  of 
such  lifeboats  and  life  rafts  shall  be  determined  by  regulations  of  the  Board 
of  Supervising  Inspectors,  approved  by  the  Secretary  of  Commerce:  Pro- 
vided, That  during  the  interval  from  May  fifteenth  to  September  fifteenth, 
inclusive,  any  passenger  steam  vessel  of  the  United  States,  on  ocean  routes 
less  than  twenty  nautical  miles  offshore,  shall  be  required  to  carry  accommo- 
dation for  not  less  than  seventy  per  centum  of  the  total  number  of  persons 
on  board  in  lifeboats  and  pontoon  life  rafts,  of  which  accommodation  not 
less  than  fifty  per  centum  shall  be  in  lifeboats  and  fifty  per  centum  may  be 
in  collapsible  boats  or  rafts,  under  regulations  of  the  Board  of  Supervising 
Inspectors,  approved  by  the  Secretary  of  Commerce. 

At  no  moment  of  its  voyage  may  any  ocean-cargo  steam  vessel  of  the  United 
States  have  on  board  a  total  number  of  persons  greater  than  that  for  whom 
accommodation  is  provided  in  the  lifeboats  on  board.    The  number  and  types 
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of  Buch  boats  shall  be  detennined  by  regulations  of  the  Board  of  Supervising 
Inspectors^  approved  by  the  Secretary  of  Commerce. 

At  no  moment  of  its  voyage  may  any  passenger  steam  vessel  of  the  United 
States  on  the  Great  Lakes,  on  routes  more  than  three  miles  offshore,  except 
over  waters  whose  depth  is  not  sufficient  to  submerge  all  the  decks  of  the 
vessel,  have  on  board  a  total  number  of  persons,  including  passengers  and 
crew,  greater  than  that  for  whom  accommodation  is  provided  in  the  lifeboats 
and  pontoon  life  rafts  on  board.  The  accommodation  provided  in  lifeboats 
shall  in  every  case  be  sufficient  to  accommodate  at  least  seventy-five  per 
centum  of  the  persons  on  board.  The  number  and  types  of  such  lifeboats  and 
life  rafts  shall  be  determined  by  regulations  of  the  Board  of  Supervising 
Inspectors,  approved  by  the  Secretary  of  Commerce:  Provided,  That  during 
the  interval  from  May  fifteenth  to  September  fifteenth,  inclusive,  any  such 
steamer  shall  be  required  to  carry  accommodation  for  not  less  than  fifty  per 
centum  of  persons  on  board  in  lifeboats  and  pontoon  life  rafts,  of  which  ac- 
commodation not  less  than  two-fifths  shall  be  in  lifeboats  and  three-fifths  may 
be  in  collapsible  boats  or  rafts,  under  regulations  of  the  Board  of  Supervising 
Inspectors,  approved  by  the  Secretary  of  Commerce :  Provided  further.  That 
all  passenger  steam  vessels  of  the  United  States,  the  keels  of  which  are  laid 
after  the  first  of  July,  nineteen  hundred  and  fifteen,  for  service  on  ocean 
routes,  or  for  service  from  September  fifteenth  to  May  fifteenth  on  the  Great 
Lakes  on  routes  more  than  three  miles  offshore,  shall  be  built  to  carry,  and 
shall  carry,  enough  lifeboats  and  life  rafts  to  accommodate  all  persons  on 
board,  including  passengers  and  crew :  And  provided  further.  That  not  more 
than  twenty-five  per  centum  of  such  equipment  may  be  in  pontoon  life  rafts  or 
collapsible  lifeboats. 

At  no  moment  of  its  voyage  may  any  cargo  steam  vessel  of  the  United 
States  on  the  Great  Lakes  have  on  board  a  total  number  of  persons  greater 
than  that  for  whom  accommodation  is  provided  in  the  lifeboats  on  board. 
The  number  and  types  of  such  boats  shall  be  determined  by  r^ulations  of  the 
Board  'of  Supervising  Inspectors  approved  by  the  Secretary  of  Commerce. 

The  number,  types,  and  capacity  of  lifeboats  and  life  rafts,  together  with 
the  proportion  of  such  accommodation  to  the  number  of  persons  on  board 
which  shall  be  carried  on  steam  vessels  on  the  Great  Lakes,  on  routes  three 
miles  or  less  offshore  or  over  waters  whose  depth  is  tkot  sufficient  to  submei^ 
all  the  decks  of  the  vessel,  and  on  all  other  lakes,  and  on  rivers,  bays,  and 
sounds,  shall  be  determined  by  regulations  of  the  Board  of  Supervising  In- 
spectors, approved  by  the  Secretary  of  Commerce. 

All  regulations  by  the  Board  of  Supervising  Inspectors,  approved  by  the 
Secretary  of  Commerce,  authorized  by  this  Act,  shall  be  transmitted  to  Con- 
gress as  soon  as  practicable  after  they  are  made. 

The  Secretary  of  Commerce  is  authorized  in  specific  cases  to  exempt  exist- 
ing vessels  from  the  requirements  of  this  section  that  the  davits  shall  be  of 
such  strength  and  shall  be  fitted  with  a  gear  of  sufficient  power  to  insure  that 
the  boats  can  be  lowered  with  their  full  complement  of  persons  and  equip- 
ment, the  vessel  being  assumed  to  have  a  list  of  fifteen  degrees,  where  their 
strict  application  would  not  be  practicable  or  reasonable. 

CERTIFICATED  LIFEBOAT  MEN MANNING  OF  THE  BOATS. 

There  shall  be  for  each  boat  or  raft  a  number  of  lifeboat  men  at  least 
equal  to  that  specified  as  follows:    If  the  boat  or  raft  carries  twenty-five  per- 
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sons  or  less^  the  minimum  number  of  certificated  lifeboat  men  shall  be  one ; 
if  tiie  boat  or  raft  carries  twenty-six  persons  and  less  than  forty-one  persons 
the  minimum  number  of  certificated  lifeboat  men  shall  be  two;  if  the  boat 
or  raft  carries  forty-one  persons  and  less  than  sixty-one  persons  the  minimum 
number  of  certificated  lifeboat  men  shall  be  three;  if  the  boat  or  raft  carries 
from  sixty-one  to  eighty-five  persons,  the  minimum  number  of  certificated 
lifeboat  men  shall  be  four;  if  the  boat  or  raft  carries  from  eighty-six  to  one 
hundred  and  ten  persons,  the  minimum  number  of  certificated  lifeboat  men 
shall  be  five ;  if  the  boat  or  raft  carries  from  one  hundred  and  eleven  to  one 
hundred  and  sixty  persons,  the  minimum  number  of  certificated  lifeboat  men 
shall  be  sixj  if  the  boat  or  raft  carries  from  one  hundred  and  sixty-one  to 
two  hundred  and  ten  persons,  the  minimum  number  of  certificated  lifeboat 
men  shall  be  seven ;  and,  thereafter,  one  additional  certificated  lifeboat  man 
for  each  additional  fifty  persons :  Provided,  That  if  the  raft  carries  fifteen 
persons  or  less  a  licensed  officer  or  able  seaman  need  not  be  placed  in  charge 
of  such  raft:  Provided  further.  That  one-half  the  number  of  rafts  carried 
shall  have  a  capacity  of  exceeding  fifteen  persons. 

The  allocation  of  the  certificated  lifeboat  men  to  each  boat  and  raft  remains 
within  the  discretion  of  the  master,  according  to  the  circumstances. 

By  "certificated  lifeboat  man'^  is  meant  any  member  of  the  crew  who  holds 
a  certificate  of  efficiency  issued  under  the  autibority  of  the  Secretary  of  Com- 
merce, who  is  hereby  directed  to  provide  for  the  issue  of  such  certificates. 

In  order  to  obtain  the  special  lifeboat  man's  certificate  the  applicant  must 
prove  to  the  satisfaction  of  an  officer  designated  by  the  Secretary  of  Com- 
merce that  he  has  been  trained  in  all  the  operations  connected  with  launching 
lifeboats  and  the  use  of  oars ;  that  he  is  acquainted  with  the  practical  handling 
of  the  boats  themselves ;  and,  further,  that  he  is  capable  of  understanding  and 
answering  the  orders  relative  to  lifeboat  service. 

Section  forty-four  hundred  and  sixty-three  of  the  Revised  Statutes  as 
am^ided  is  hereby  amended  by  adding  the  words  "including  certificated  life- 
boat ijien,  separately  stated,"  to  the  word  "crew"  wherever  it  occurs. 

For  R.  S.  sec.  4463  see  7  Fed.  Stat.  Annot.  181. 

MANNING  OF  BOATS, 

A  licensed  officer  or  able  seaman  shall  be  placed  in  charge  of  each  boat  or 
pontoon  raft;  he  shall  have  a  list  of  its  lifeboat  men,  and  other  members  of  its 
crew  which  shall  be  sufficient  for  her  safe  management,  and  shall  see  that 
the  men  placed  under  his  orders  are  acquainted  with  their  several  duties 
and  stations. 

A  man  capable  of  working  the  motor  shall  be  assigned  to  each  motor  boat. 

The  duty  of  seeing  that  the  boats,  pontoon  rafts,  and  other  life-saving  appli- 
ances are  at  all  times  ready  for  use  shall  be  assigned  to  one  or  more  officers. 

MUSTEB  BOLL  AND  DBILLS. 

Special  duties  for  the  event  of  an  emergency  shall  be  allotted  to  each  mem- 
ber of  the  crew. 

The  muster  list  shows  all  these  special  duties,  and  indicates,  in  particular, 
the  station  to  which  each  man  must  go,  and  the  duties  that  he  has  to  perform. 

Before  the  vessel  sails  the  muster  list  shall  be  drawn  up  and  exhibited,  and 
the  proper  authority,  to  be  designated  by  the  Secretary  of  Commerce,  shall 
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be  satisfied  that  the  muster  list  has  been  prepared  for  tlie  vessel.    It  shall  be 
posted  in  several  parts  of  the  vessel,  and  in  particular  in  the  crew's  quarters. 

MUSTXS  LIST. 

The  muster  list  shall  assign  duties  to  the  different  members  of  the  crew  in 
connection  with — • 

(a)  The  closing  of  the  water-tight  doors,  valves,  and  so  forth. 

(b)  The  equipment  of  the  boats  and  rafts  generally. 

(c)  The  launching  of  the  boats  attached  to  davits. 

(d)  The  general  preparation  of  the  other  boats  and  the  pontoon  rafts. 

(e)  The  muster  of  the  passengers. 

(f )  The  extinction  of  fire. 

The  muster  list  shall  assign  to  the  members  of  the  stewards'  department 
their  several  duties  in  relation  to  the  passengers  at  a  time  of  emergency. 
These  duties  shall  include — 

(a)  Warning  the  passengers. 

(b)  Seeing  tibat  they  are  dressed  and  have  put  on  their  life  jackets  in  a 
proper  manner. 

(c)  Assembling  the  passengers. 

(d)  Keeping  order  in  the  passages  and  on  the  stairways,  and,  generally, 
controlling  the  movements  of  the  passengers. 

The  muster  list  shall  specify  definite  alarm  signals  for  calling  all  the  crew 
to  the  boat  and  fire  stations,  and  shall  give  full  particulars  of  these  signals. 

MUSTEBS  AND  DRILLS. 

Musters  of  the  crews  at  their  boat  and  fire  stations,  followed  by  boat  and 
fire  drills,  respectively,  shall  be  held  at  least  once  a  week,  either  in  port  or  at 
sea.  An  entry  shall  be  made  in  the  official  log  book  of  these  drills,  or  of  the 
reason  why  they  could  not  be  held. 

Different  groups  of  boats  shall  be  used  in  turn  at  successive  boat  drills. 
The  drills  and  inspections  shall  be  so  arranged  that  the  crew  thoroughly 
understand  and  are  practiced  in  the  duties  they  have  to  perform,  and  that  aU 
the  boats  and  pontoon  rafts  on  the  ship  with  the  gear  appertaining  to  them  are 
always  ready  for  immediate  use. 

LIFE  JACKETS  AND  LITE  BUOYS. 

A  life  jacket  of  an  approved  type,  or  other  appliance  of  equal  buoyancy 
and  capable  of  being  fitted  on  the  body,  shall  be  carried  for  every  person  on 
board,  and,  in  addition,  a  sufficient  number  of  life  jackets,  or  other  equivalent 
appliances,  suitable  for  children. 

First.     A  life  jacket  shall  satisfy  the  following  conditions: 

(a)  It  shall  be  of  approved  material  and  construction. 

(b)  It  shall  be  capable  of  supporting  in  fresh  water  for  twenty-four  hours 
fifteen  pounds  avoirdupois  of  iron. 

Life  jackets  the  buoyancy  of  which  depends  on  air  compartments  are  pro- 
hibited. 

Second.    A  life  buoy  shall  satisfy  the  following  conditions : 
(a)  It  shall  be  of  solid  cork  or  any  other  equivalent  material 
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(b)  It  shall  be  capable  of  supporting  in  fresh  water  for  twenty-four  hours 
at  least  thirty-one  pounds  avoirdupois  of  iron. 

Life  buoys  filled  with  rushes^  cork  shavings^  or  granulated  cork,  or  any 
other  loose  granulated  material,  or  whose  buoyancy  depends  upon  air  com- 
partments which  require  to  be  inflated,  are  prohibited. 

Third.  The  minimum  number  of  life  buoys  with  which  vessels  are  to  be 
provided  is  fixed  as  follows: 

Length  of  the  vessel  under  four  hundred  feet,  minimum  number  of  buoys, 
twelve;  length  of  the  vessel,  four  hundred  and  under  six  hundred  feet,  mini- 
mum number  of  buoys,  eighteen ;  length  of  the  vessel,  six  hundred  and  under 
eight  hundred  feet,  minimum  number  of  buoys,  twenty-four;  length  of  the 
vessel,  eight  hundred  feet  and  over,  minimimi  nimiber  of  buoys,  thirty. 

Fourth.  All  the  buoys  shall  be  fitted  with  beckets  securely  seized.  At 
least  one  buoy  on  each  side  shall  be  fitted  with  a  life  line  of  at  least  fifteen 
fathoms  in  length.  The  number  of  luminous  buoys  shall  not  be  less  than 
one-half  of  the  total  number  of  life  buoys,  and  in  no  case  less  than  six.  The 
lights  shall  be  efficient  self-igniting  lights  which  can  not  be  extinguished  in 
water,  and  they  shall  be  kept  near  the  buoys  to  which  they  belong,  with  the 
necessary  means  of  attachment. 

Fifth.  All  the  life  buoys  and  life  jackets  shall  be  so  placed  as  to  be  readily 
accessible  to  the  persons  on  board ;  their  position  shall  be  plainly  indicated  so 
as  to  be  known  to  the  persons  concerned. 

The  life  buoys  shall  always  be  capable  of  being  rapidly  cast  loose,  and  shall 
not  be  permanently  secured  in  any  way.  The  owner  of  any  vessel  who  neglects 
or  refuses  to  provide  and  equip  his  vessel  with  such  lifeboats,  floats,  rafts,  life 
preservers,  line-carrying  projectiles,  and  the  means  of  propelling  them,  drags, 
pumps,  or  other  appliances,  as  are  required  under  the  provisions  of  this  sec- 
tion, or  under  the  regulations  of  the  Board  of  Supervising  Inspectors,  ap- 
proved by  the  Secretary  of  Commerce,  authorized  by  and  made  pursuant 
hereto,  shall  be  fined  not  less  than  $500  nor  more  than  $5,000,  and  every 
master  of  a  vessel  who  shall  fail  to  comply  with  the  requirements  of  this 
section,  and  the  regulations  of  the  Board  of  Supervising  Inspectors,  approved 
by  the  Secretary  of  Commerce,  authorized  by  and  made  pursuant  hereto, 
shall  upon  conviction  be  fined  not  less  than  $50,  nor  more  than  $500.  Sec> 
tion  forty-four  hundred  and  eighty-nine  of  the  Bevised  Statutes  is  hereby 
repealed.    [SS  Stat.  L.  1171-1184.'] 

R.  S.  sec.  4489  hereby  repealed  is  given  effectiye  is  in  conflict  with  section  IS,  and 

in  7  F^.  Stat.  Annot.  193.  must,  therefore,  give  way  to  it,  since  this 

The  provision   in   the  above   section   14  is  an  earlier  section.    Opinion  of  Attorney 

relating  to  the  time  when  it  is  to  become  General,  March  31,  1915. 

Sec  15.  \_DtUy  of  owner,  etc,  of  barge  in  tow  to  report  accidents.']  That 
the  owner,  agent,  or  master  of  every  barge  which,  while  in  tow  through  the 
open  sea,  has  sustained  or  caused  any  accident^  shall  be  subject  in  all  re- 
spects to  the  provisions  of  sections  ten,  eleven,  twelve,  and  thirteen  of  chap- 
ter three  hundred  and  forty-four  of  tie  Statutes  at  Large,  approved  June 
twentieth,  eighteen  hundred  and  seventy-four,  and  the  reports  therein  pre- 
scribed shall  be  transmitted  by  collectors  of  customs  to  the  Secretary  of 
Commerce,  who  shall  transmit  annually  to  Congress  a  summary  of  such 
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reports  during  the  previous  fiscal  jear^  together  with  a  brief  statement  of  the 
action  of  the  department  in  respect  to  such  accidents.     [S8  Stat.  L.  118^.] 

For  sees.  10,  11,  12,  13  of  the  Act  of  June  20,  1874,  tee  7  Fed.  Stat.  Annot.  96. 

Sec.  16.  {^Desertions  —  arrest  and  imprisonment  —  termination  of 
treaties."]  That  in  the  judgment  of  Congress  articles  in  treaties  and  conven- 
tions of  the  United  States,  in  so  far  as  they  provide  for  the  arrest  and  im- 
prisonment of  officers  and  seamen  deserting  or  charged  with  desertion  from 
merchant  vessels  of  the  United  States  in  foreign  countries,  and  for  the  arrest 
and  imprisonment  of  officers  and  seamen  deserting  or  charged  with  desertion 
from  merchant  vessels  of  foreign  nations  in  the  United  States  and  the  Terri- 
tories and  possessions  thereof,  and  for  the  cooperation,  aid,  and  protection  of 
competent  legal  authorities  in  effecting  such  arrest  or  imprisonment  and  anj 
other  treaty  provision  in  conflict  with  the  provisions  of  diis  Act,  ought  to  be 
terminated,  and  to  this  end  the  President  be,  and  he  is  hereby,  requested 
and  directed,  within  ninety  days  after  the  passage  of  this  Act,  to  give  notice 
to  the  several  Governments,  respectively,  that  so  much  as  hereinbefore  de- 
scribed of  all  such  treaties  and  conventions  between  the  United  States  and 
foreign  Governments  will  terminate  on  the  expiration  of  such  periods  after 
notices  have  been  given  as  may  be  required  in  such  treaties  and  conventions. 
IS8  Stat.  L.  118J^.] 

Sbo.  17.  {Time  of  termination  of  treaties  —  repeal  of  statutory  provir 
sums  relating  to  arrests  for  desertion.]  That  upon  the  expiration  after  notice 
of  the  periods  required,  respectively,  by  said  treaties  and  conventions  and  of 
one  year  in  the  case  of  the  independent  State  of  the  Kongo,  so  much  as  here- 
inbefore described  in  each  and  every  one  of  said  articles  shall  be  deemed  and 
held  to  have  expired  and  to  be  of  no  force  and  effect,  and  thereupon  section 
fifty-two  hundred  and  eighty  and  so  much  of  section  four  thousand  and 
eighty-one  of  the  Revised  Statutes  as  relates  to  the  arrest  or  imprisonment  of 
officers  and  seamen  deserting  or  charged  with  desertion  from  merchant  vessels 
of  foreign  nations  in  the  United  States  and  Territories  and  possessions  there- 
of, and  for  the  cooperation,  aid,  and  protection  of  competent  legal  authorities 
in  effecting  such  arrest  or  imprisonment,  shall  be,  and  is  hereby,  repealed. 
[38  Stat.  L.  1184.] 

For  R.  S.  sec.  5280,  4081,  see  6  Fed.  Stat.  Annot.  916,  2  Fed.  Stat.  Annot.  818. 

Sec.  18.  [Act  when  in  force.]  That  this  Act  shall  take  effect,  as  to  all 
vessels  of  the  United  States,  eight  months  after  its  passage,  and  as  to  foreign 
vessels  twelve  months  after  its  passage,  except  that  such  parts  hereof  as  are 
in  conflict  with  articles  of  any  treaty  or  convention  with  any  foreign  nation 
shall  take  effect  as  regards  the  vessels  of  such  foreign  nation  on  the  expiration 
of  the  period  fixed  in  the  notice  of  abrogation  of  the  said  articles  as  provided 
in  section  sixteen  of  this  Act.    [55  Stat.  L.  1185.] 

On  March  31,  1916,  the  attorney  gen-  no  part  of  the  act  should  become  effective 
eral  rendered  an  opinion  on  the  proper  legislation  until  November  4,  1916,  as  to 
construction  of  this  section  and  reached  United  States  vessels,  and  March  L  1916, 
the  conclusion  that  it  was  intended  that      as  to  aU  others. 
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Act  of  March  4,  1915.  SEAMEN.  Act  of  March  A,  1915. 

Sec.  19.  ^Disabled  seamen  —  mainterumce  by  consul  or  consular  agent."] 
That  section  sixteen  of  the  Act  approved  December  twenty-first,  eighteen  hun- 
dred and  ninety-eight,  entitled  '^An  Act  to  am^id  the  laws  relating  to  Ameri- 
can seamen,  for  the  protection  of  such  seamen,  and  to  promote  commerce," 
be  amended  by  adding  at  the  end  of  the  section  the  following: 

"Provided,  That  at  the  discretion  of  the  Secretary  of  Commerce,  and  un- 
der such  regulations  as  he  may  prescribe,  if  any  seaman  incapacitated  from 
service  by  injury  or  illness  is  on  board  a  vessel  so  situated  that  a  prompt  dis- 
charge requiring  the  personal  appearance  of  the  master  of  the  vessel  before 
an  American  consul  or  consular  agent  is  impracticable,  such  seaman  may  be 
sent  to  a  consul  or  consular  agent^  who  shall  care  for  him  and  defray  the  cost 
of  his  maintenance  and  transportation,  as  provided  in  this  paragraph."  \^38 
Stat.  L.  1186.'] 

For  sec.  16  of  the  Act  of  Dec.  21,  1898,  see  6  Fed.  Stat.  Annot.  870,  904. 

Sec.  20.  [Damages  for  injuries  —  seamen  in  comw/md  as  fellow-serv- 
ants.]  That  in  any  suit  to  recover  damages  for  any  injury  sustained  on 
board  vessel  or  in  its  service  seamen  having  command  shall  not  be  held  to  be 
fellow-servants  with  those  under  their  authority.     [55  Stat.  L.  1185.] 


SEQUOIA  NATIONAL  PARK. 

See  PUBUC  PARKS. 


SHERMAN  ACT. 


See  TRADE  UNIONS  AND  COMBINATIONS  AND  TRUSTS. 
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SHIPPIl^G  AND  NAVIGATION. 

Act  of  August  18,  1914,  Ch  256, 252. 

Seel.  American  Registry  of  Foreign-built  Ships,  252. 

2.  Citizenship  of  Watch  Officers — Survey,  etc,  252. 

3.  Effect,  253. 

Act  of  February  24,  1915,  Ch,  57,  253. 

Wrecked  Vessels — Register  or  Enrollment,  253. 

Act  of  March  4,  1915,  Ch.  172,  253. 

Sec.  1.  Provisional  Certificates  of  Registry  to  Vessels  Abroad — Issuance — 
Form — Copies,  253. 

2.  Certain  Acts  Repealed,  254. 

3.  Act  when  in  Force,  254. 

Act  of  March  4,  1915,  Ch.  171,  254. 

Sec.l.  Foreign-built  Vessels  Owned  by  Americans — Statutes  Penalising 
Vessels  Repealed,  254. 
2.  Act  when  in  Force,  255. 


OBOS8-BEFEBI3fCl». 

Importation  of  opium,  see  IMPORTS  AND  EXPORTS. 

LaFollette  Seamen's  Act,  see  SEAMEN. 

Panama  Canal  legislation,  see  RIVERS,  HARBORS  AND  CANALS. 

Vessels  carrying  dangerous  articles,  see  STEAM  VESSELS, 

Vessels  taking  or  catching  sponges,  see  SPONGES, 

War  Risk  Insurance  Act,  see  TREASURY  DEPARTMENT. 

Withholding  clearance,  see  NEUTRALITY. 

See  also  COLLISIONS;  LIGHTS  AND  BUOYS;  OFFICERS  OF  MER- 

CHANT  VESSELS;  RIVERS,  HARBORS  AND  CANALS;  STEAM 

VESSELS. 


An  Act  To  provide  for  the  admistion  of  foreign-built  ships  to  American  registry  for  the 

foreign  trade,  and  for  other  purposes. 

I  Act  of  Aug.  18,  X914,  Ch.  256.'] 

[Sec  1.]  [^American  registry  of  foreign  huilt  ships.']  That  the  words 
"not  more  than  five  years  old  at  the  time  they  apply  for  registry"  in  section 
five  of  the  Act  entitled  "An  Act  to  provide  for  the  opening,  maintenance, 
protection,  and  operation  of  the  Panama  Canal  and  the  sanitation  and  govern- 
ment of  the  Canal  Zone,"  are  hereby  repealed.    [^38  Stat.  L.  698.1 

For  sec.  6  of  the  Act  of  Aug.  24,  1012,  see  1014  Supp.  Fed.  Stat.  Annot.  373. 

Sec.  2.  [Citizenship  of  waJtch  officers  —  survey,  etc."]  That  the  Presi- 
dent of  the  United  States  is  hereby  authorized,  whenever  in  his  discretion 
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'  Act  of  Aug,  1%  mc  SHIPPING  AND   NAVIGATION.  Act  of  Karch  4, 1915. 

the  needs  of  foreign  commerce  may  require,  to  suspend  by  order,  so  far  and 
for  such  length  of  time  as  he  may  deem  desirable,  the  provisions  of  law  pre- 
scribing that  all  the  watch  oflScers  of  vessels  of  the  United  States  registered 
for  foreign  trade  shall  be  citizens  of  the  United  States. 

Under  like  conditions,  in  like  manner,  and  to  like  extent  the  President  of 
the  United  States  is  also  hereby  authorized  to  suspend  the  provisions  of  the 
law  requiring  survey,  inspection,  and  measurement  by  officers  of  the  United 
States  of  foreign-built  vessels  admitted  to  American  registry  under  this  Act 
138  Stat.  L.  699.'] 

Sec,  8.  lEffect.}  This  Act  shall  take  effect  immediately.  [S5  Stat.  L. 
699.] 


Am  Act  To  provide  for  the  refister  and  enroUment  of  yessels  built  in  foreign  conntries 
when  inch  Toaeela  haTe  been  wrecked  on  the  coasts  of  the  United  States  or  her  posses- 
sions or  adjacent  waters  and  salred  by  American  citizens  and  repaired  in  American 
shipyards. 

lAet  of  Feb.  24,  1916,  Ch.  57.] 

{Wrecked  vessels  —  register  or  enrollment.]  That  section  forty-one  hun- 
dred and  thirty-six  of  the  Revised  Statutes  of  the  United  States  be  reenacted 
and  revised  to  read  as  foUows : 

*'SeC.  4-136.  The  Secretary  of  Commerce  may  issue  a  register  or  en- 
rollment for  any  vessel  wrecked  on  the  coasts  of  the  United  States  or  her  pos- 
sessions or  adjacent  waters,  when  purchased  by  a  citizen  or  citizens  of  the 
United  States  and  thereupon  repaired  in  a  shipyard  in  the  United  States  or 
her  possessions,  if  it  shall  be  proved  to  the  satisfaction  of  the  "Secretary  of 
Conuneroe,  if  he  deems  it  necessary,  through  a  board  of  three  appraisers  ap- 
pointed by  him,  that  the  said  repairs  put  upon  such  vessels  are  equal  to  three 
times  the  appraised  salved  value  of  the  vessel :  Provided,  That  the  expense  of 
the  appraisal  herein  provided  for  shall  be  borne  by  the  owner  of  the  vessel : 
Provided  fitrther.  That  if  any  of  the  material  matters  of  fact  sworn  to  or  rep- 
resented by  the  owner,  or  at  his  instance,  to  obtain  the  raster  of  any  vessel 
are  not  true,  there  shall  be  a  forfeiture  to  the  United  States  of  the  vessel  in 
respect  to  which  the  oath  shall  have  been  made,  together  with  tackle,  apparel, 
and  furniture  thereof."    [88  Stat.  L.  812.] 

It  S.  sec.  4136  as  it  read  prior  to  this  amendment  is  given  in  1900  Supp.  Fed.  Stat. 
Annot.  622. 


An  Act  To  provide  for  provisional  certificates  of  registry  of  vessels  abroad,  and  for  other 

purposes. 

lAct  of  March  4,  1916,  Ch.  172.1 

[Sec.  1.  [_Provisioruil  certificates  of  registry  to  vessels  abroad  —  issuance 
—  form  —  copies.]  That  consular  oflScers  of  the  United  States  and  such 
other  persons  as  may  from  time  to  time  be  designated  by  the  President  for 
the  purpose  are  hereby  authorized  to  issue  provisional  certificates  of  registry 
to  vessels  abroad  which  have  been  purchased  by  citizens  of  the  United  States, 
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including  corporations,  as  defined  in  section  forty-one  hundred  and  thirty- 
two,  Bevised  Statutes,  as  amended  hy  the  Panama  Canal  Act  and  the  Act  of 
August  eighteenth,  nineteen  hundred  and  fourteen. 

(a)  Such  a  provisional  certificate  shall  entitle  the  vessel  to  the  privileges 
of  a  vessel  of  lie  United  States  in  trade  with  foreign  countries  or  with  the 
Philippine  Islands  and  the  islands  of  Guam  and  Tutuila  until  the  expiration 
of  six  months  from  its  date  or  until  ten  days  after  the  vessel's  arrival  at  a 
port  of  the  United  States,  whichever  first  happens,  and  no  longer.  On  arrival 
at  a  port  of  the  United  States  the  vessel  shall  become  subject  to  the  laws  relat- 
ing to  officers,  inspection,  and  measurement,  as  amended  by  the  Act  of 
August  eighteenth,  nineteen  himdred  and  fourteen. 

(b)  The  Secretary  of  Commerce  shall  prescribe  the  conditions  in  accord- 
ance with  which  such  provisional  certificates  shall  be  issued  and  the  manner 
in  which  they  shall  be  surrendered  in  exchange  for  certificates  of  registry 
at  ports  of  the  United  States. 

(c)  The  form  of  such  provisional  certificate  shall  be  prescribed  by  th^ 
Commissioner  of  Navigation  and  shall  include  the  name  of  the  ship  and  of 
the  master,  time  and  place  of  purchase  and  names  of  purchasers,  and  the  best 
particulars  respecting  her  tonnage,  build,  description,  and  inspection  or  sur- 
vey which  the  consular  officer  is  able  to  obtain. 

(d)  Copies  of  such  provisional  certificates  shall  be  forwarded  as  soon  as 
practicable  by  the  issuing  officer  to  the  Commissioner  of  Navigation.  [38 
Stat.  L.  1198.1 

For  R.  S.  sec.  4132  as  amended  by  the  Panama  Canal  Act,  see  1914  Supp.  Fed.  Stat. 
Annot.  371.    For  the  Act  of  Aug.  IS,  1914,  see  supra,  p.  252. 

Seo.  2.  ^Certain  Acts  repealed.']  That  section  forty-one  hundred  and 
sixty-five  of  the  Revised  Statutes  and  section  ten  of  the  Act  of  March  third, 
eighteen  hundred  and  ninety-seven,  entitled  "An  Act  to  amend  the  laws 
relating  to  navigation,"  are  hereby  repealed.     \_S8  Stat  L.  1194.'\ 

For  R.  S.  see.  4165  and  sec.  10  of  the  Act  of  March  3,  1897,  here  repealed,  see  7  Fed. 
Stat.  Annot.  31* 

Sec.  8.  [^Act  when  in  force.']  That  this  Act  shall  take  effect  sixty  days 
after  the  date  of  its  passage.     138  Stai.  L.  119^.'] 


An  Act  To  repeal  penalties  on  foreisn-built  vessels  owned  by  Americans, 

lAct  of  March  ^,  X915,  Ch.  171.] 

[Sec.  1.]  [Foreignrbuilt  vessels  owned  by  Americans  —  statutes  penaliz- 
ing vessels  repealed.]  That  so  much  of  sections  forty-two  hundred  and  nine- 
teen and  forty-two  hundred  and  twenty-five  of  the  Revised  Statutes  as  imposes 
tonnage  duties  of  60  cents  per  ton  and  light  money  of  60  cents  per  ton  on 
a  vessel  owned  by  citizens  of  the  United  States  but  not  a  vessel  of  the  United 
States;  so  much  of  section  four  J,  subsection  one,  of  the  Act  of  October 
third,  nineteen  hundred  and  thirteen,  entitled  "An  Act  to  reduce  tariff  duties 
and  to  provide  revenue  for  the  Government,  and  for  other  purposes,"  as 
imposes  a  discriminating  duty  of  ten  per  centum  ad  valorem  on  all  goods, 
wares,  or  merchandise  imported  in  a  vessel  owned  by  citizens  of  the  United 
States  but  not  a  vessel  of  the  United  States;  and  so  much  of  section  four  J, 
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Act  of  March  4,  1915.    SMITHSONIAN  INSTITUTION.  Act  of  March  3,  1915. 

subsection  two,  of  the  Act  aforesaid  as  provides  for  the  forfeiture  of  any 
vessel  owned  by  citizens  of  the  United  States  but  not  a  vessel  of  the  United 
States,  together  with  her  cargo,  tackle,  apparel,  and  furniture,  are  hereby 
repealed.  Any  such  tonnage  duties,  light  money,  or  discriminating  duties 
collected  since  the  passage  of  the  Act  of  August  eighteenth,  nineteen  hundred 
and  fourteen,  shall  be  refunded,  and  any  such  forfeitures  incurred  are  hereby 
remitted:  Provided^  however.  That  the  provisions  of  this  Act  shall  apply 
only  in  case  that  any  vessel  of  the  character  above  described  after  entering 
an  American  port  shall,  before  leaving  the  same,  be  registered  as  a  vessel  of 
the  United  States.    138  Stat.  L.  1193.^ 

For   R.   S.   sec.   4219,   see  7   Fed.   Stat.  1913,  sec.  4  J,  subsection  1,  see  1914  Supp. 

Annot.    318    and    1909    Supp.    Fed.    Stat.  Fed.   Stat.   Annot.    129.     For  the  Act  of 

Annot.  828.    For  R.  S.  sec.  4225,  see  7  Fed.  Aug.  18,  1914,  see  supra,  252. 
Stat.  Annot.  324.    For  the  Act  of  Oct.  3, 

Seo.  2.   [^Act  when  in  force."]    That  this  Act  shall  take  effect  immediately. 
[88  Stat.  L.  1193.'] 


SIERRA  NATIONAL  FOREST 

See  PUBLIC  PARKS. 


SIGNAL  CORPS. 

See  WAR  DEPARTMENT  AND  MILITARY  ESTABLISHMENT. 


SMITHSONIAN  INSTITUTION. 

Act  of  March  3,  1915,  Ch.  75,  255. 

Smithsonian  Institution — Exchange  of  Labor-saving  Devices,  255. 

[Smilhsordan  Institution  —  exchange  of  labor-saving  devices.]  ♦  *  ♦ 
Hereafter  the  Government  branches  under  the  direction  of  the  Smithsonian 
Institution  may  exchange  typewriters,  adding  machines,  and  other  labor-sav- 
ing devices  in  part  payment  for  like  articles.     \S8  Stat.  L,  839.] 

This  is  from  the  Sundry  Ciyil  Appropriation  Act  of  March  3,  1915,  eh.  76. 
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SOLDIERS'  HOME. 

See  HOSPITALS  AND  ASYLUMS. 


SPONGES. 


Act  of  August  15,  1914,  Ch.  253,  256. 

Sec,  1.  Small  Sponges — Catching  or  Possession  Prohibit ed^  256. 

2.  Possession  as  Evidence  of  Violation  of  Act,  256. 

3.  Penalty,  256. 

4.  Jurisdiction  of  Prosecution,  257. 

5.  Enforcement  by  Secretary  of  Commerce,    257. 
d.  Laws  Repealed,  257. 


An  Act  To  regulate  the  taking  or  catching  of  sponges  in  the  waters  of  the  Gulf  of  Mexico 
and  the  Straits  of  Florida  outside  of  State  jurisdiction;  the  landing,  deUyering,  cur- 
ing, selling,  or  possession  of  the  same;  providing  means  of  enforcement  of  the  same; 
and  for  other  purposes. 

[Act  of  Aug.  16,  1914,  Ch.  263.1 

[Sec.  1.]  \_Small  sponges  —  catching  or  possession  prohibited,']  That 
on  and  after  the  approval  of  this  Act  it  shall  be  unlawful  for  any  citizen  of 
the  United  States,  or  person  owing  duty  of  obedience  to  the  laws  of  the 
United  States,  or  any  boat  or  vessel  of  the  United  States,  or  person  belonging 
to  or  on  any  such  boat  or  vessel,  to  take  or  catch,  by  any  means  or  method,  in 
the  waters  of  the  Gulf  of  Mexico  or  the  Straits  of  Florida  outside  of  State 
territorial  limits,  any  commercial  sponges  measuring  when  wet  less  than  five 
inches  in  their  maximum  diameter,  or  for  any  person  or  vessel  to  land,  de- 
liver, cure,  offer  for  sale,  or  have  in  possession  at  any  port  or  place  in  the 
United  States,  or  on  any  boat  or  vessel  of  the  United  States,  any  such  com- 
mercial sponges.     [38  Stat.  L.  69Z.'] 

Sec.  2.  ^Possession  as  evidence  of  violation  of  Act.]  That  the  presence 
of  sponges  of  a  diameter  of  less  than  five  inches  on  any  vessel  or  boat  of  the 
United  States  engaged  in  sponging  in  the  waters  of  the  Grulf  of  Mexico  or 
the  Straits  of  Florida  outside  of  State  territorial  limits,  or  the  possession  of 
any  sponges  of  less  than  the  said  diameter  sold  or  delivered  by  such  vessels, 
shall  be  prima  facie  evidence  of  a  violation  of  this  Act.     \_S8  Stat.  L,  692.] 

Sec.  3.  [Penalty.]  That  every  person,  partnership,  or  association  guilty 
of  a  violation  of  this  Act  shall  be  liable  to  a  fine  of  not  more  than  $500,  and 
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Act  of  Aug.  15,  1914.  SPONGES,  ^ct  ©^  Aug.  15,  1914. 

in  addition  such  fine  shall  be  a  lien  against  the  vessel  or  boat  on  which  the 
offense  is  committed,  and  said  vessel  or  boat  shall  be  seized  and  proceeded 
against  by  process  of  libel  in  any  court  having  jurisdiction  of  the  offense. 
[88  Stat.  L.  692.'] 

Sec.  4.  [Jurisdiction  of  prosecution.']  That  any  violation  of  this  Act 
shall  be  prosecuted  in  the  district  court  of  the  United  States  of  the  district 
wherein  the  offender  is  found  or  into  which  he  is  first  brought.  [S8  Stat.  L. 
692.] 

Sec.  5.  [Enforcement  hy  Secretary  of  Commerce.]  That  it  shall  be  the 
duty  of  the  Secretary  of  Commerce  to  enforce  the  provisions  of  this  Act,  and 
he  is  authorized  to  empower  such  oflScers  and  employees  of  the  Department  of 
Commerce  as  he  may  designate,  or  such  officers  and  employees  of  other  de- 
partments as  may  be  detailed  for  the  purpose,  to  make  arrests  and  seize  ves- 
sels and  sponges,  and  upon  his  request  the  Secretary  of  the  Treasury  may 
employ  the  vessels  of  the  Eevenue  Cutter  Service  or  the  employees  of  the 
Customs  Service  to  that  end.    [38  Stat.  L.  692.] 

Sec.  6.  [Laws  repealed.]  That  the  Act  approved  June  twentieth,  nine- 
teen hundred  and  six,  entitled  "An  Act  to  r^ulate  the  landing,  delivery,  cure, 
and  sale  of  sponges"  and  all  other  laws  in  conflict  herewith  be,  and  the  same 
hereby  are,  repealed.     [88  Stat.  L.  693.] 

For  the  Act  of  June  20,  1906,  here  repealed,  see  1909  Supp.  Fed.  Stat.  Annot.  628 


STAMPS. 

See  INTERNAL  REVENUE. 


STANDARD  BARREL 

See  AGRICULTURE. 


STANDARDS  OF  COTTON. 

See  INTERNAL  REVENUE. 
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STATE  DEPARTMENT. 


Sec  DIPLOMATIC  AND  CONSULAR  OFFICERS. 


STATES. 


Act  of  October  3,  1914,  Ch.  315, 258. 

Boundary  Line — Connecticut  and  Massachusetts,  258. 


An  Act  Ratifying  the  estabUBhment  of  the  boundary  line  between  the  States  of 

Connecticut  and  Matsachusetta. 

lAct  of  Oct.  8,  1914,  Ch.  816.^ 

[Boundary  line  —  Connecticut  and  Massachusetts.^  That  Congress  here- 
by consents  to  the  establishment  of  a  boundary  line  between  the  States  of 
Massachusetts  and  Connecticut,  heretofore  agreed  upon  by  said  States,  which 
boundary  line  is  shown  by  duplicate  maps,  one  copy  of  which  has  been  de- 
posited with  the  secretary  of  state  of  Massachusetts  and  another  copy  in  the 
library  of  the  State  of  Connecticut,  and  which  boundary  line  has  been 
fixed  and  determined  according  to  the  terms  of  an  act  of  the  Legislature  of 
the  State  of  Connecticut  entitled  "An  act  establishing  the  boundary  line  be- 
tween Connecticut  and  Massachusetts,"  approved  June  sixth,  nineteen  hun- 
dred and  thirteen,  which  act  has  been  sent  to  and  received  by  the  State  of 
Massachusetts,  and  an  act  of  the  Legislature  of  the  Commonwealth  of  Massa- 
chusetts entitled  "An  act  to  establish  the  boundary  line  between  the  Common- 
wealth  of  Massachusetts  and  the  State  of  Connecticut,"  approved  March 
nineteenth,  nineteen  hundred  and  eight,  which  act  has  been  sent  to  and  re- 
ceived bv  the  State  of  Connecticut,  each  of  which  acts  contains  a  full 

description  of  said  boundary  line.     [38  Stat.  L.  7^7.] 
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STEAM  VESSELS. 

Act  of  July  17,  1914,  Ch.  146,  259. 

License  for  Use  of  Petroleum  in  Production  of  Motive  Power — 
Discharge  at  Terminal  Ports,  259. 

Act  of  October  22,  1914,  Ch.  336,  260. 

Dangerous  Articles  Not  to  Be  Carried  on  Passenger  Steamers — 
Exceptions — Gasoline,  260. 

Act  of  March  4, 1915,  Ch.  184,  260. 

Sec,  1.  Certificate  of  Inspectors,  260. 

2.  License  by  Inspectors  to  Carry  Gunpoivder,  261. 
J.  Displaying  Certificate  of  Inspection,  261. 

4,  Penalty  for  Carrying  Passengers  or  Gunpowder  Contrary  to  Law, 

262. 

5,  Registry,  Enrollment,  etc,  Denied  to  Vessels  Not  Complying  with 

the  Law,  262. 

6,  Requirements  before  Registry,  etc.,  of  Barge,  264. 


CB088-REFEBENCE. 


See  also  COLLISIONS;  OFFICERS  OF  MERCHANT  VESSELS;  SEA- 
MEN; SHIPPING  AND  NAVIGATION. 


An  Act  To  amend  section  forty-four  hundred  and  seventy-four  of  the  Revised  Statutes  of 

the  United  States. 

{Act  of  July  17,  1914,  Ch.  146.1 

[License  for  iLse  of  petroleum  in  production  of  motive  power  —  discharge 
at  temiinai  ports.']  That  section  forty-four  hundred  and  seventy-four  of  the 
Revised  Statutes  of  the  United  States  be,  and  the  same  is  hereby,  amended  by 
adding  thereto  the  following: 

"Provided  further.  That  when  crude  petroleum  of  a  flash  point  not  less 
than  one  hundred  and  fifty  degrees  Fahrenheit,  is  carried  in  the  double- 
bottom  fuel  tanks  of  steamers  using  the  same  for  fuel,  the  crude  petroleum 
carried  in  such  tanks  in  excess  of  the  necessities  of  the  voyage  many  be  dis- 
charged at  terminal  ports  when  no  passengers  are  on  board  the  ship.  Crude 
petroleum  carried  and  discharged  under  these  conditions  will  not  be  consid- 
ered stores  or  cargo  within  the  contemplation  of  section  forty-four  hundred 
and  seventy-two,  Revised  Statutes  of  the  United  States."     [88  Stat.  L.  611.] 

K.  S.  sec.  4474  la  given  in  7  Fed.  Stat.  Annot.  180.    For  R.  S.  sec.  4472  as  last  amended 
see  the  text  immediately  following. 
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An  Act  To  amend  section  forty-four  hundred  and  seventy-two  of  the  Revised  Statutes. 

lAct  of  Oct.  22,  1914,  Ch.  336.'] 

\_Dangeroiis  articles  not  to  he  carried  on  passenger  steamers  —  exceptions 
—  gasoline.']  That  section  forty-four  hundred  and  seventy-two  of  the  Re- 
vised Statutes  of  the  United  States  of  America  be,  and  the  same  is  hereby, 
amended  by  adding  thereto  the  following  provision : 

^'Provided,  however.  That  nothing  in  the  foregoing  or  following  sections 
of  this  Act  shall  prohibit  the  transportation  and  use  by  vessels  carrying  pas- 
sengers or  freight  for  hire  of  gasoline  or  any  of  the  products  of  petroleum 
for  the  operation  of  engines  to  supply  an  auxiliary  lighting  and  wireless  sys- 
tem independent  of  the  vessel's  main  power  plant :  Provided  further.  That 
the  transportation  or  use  of  such  gasoline  or  any  of  the  products  of  petroleum 
shall  be  under  such  regulations  as  shall  be  prescribed  by  the  board  of  super- 
visine:  inspectors,  with  the  approval  of  the  Secretary  of  Commerce."  [S8 
Stat^L.  766.] 

For  R.  S.  see.  4472,  as  it  read  prior  to  this  amendment,  see  7  Fed.  Stat.  Annot.  187. 


An  Act  To  amend  sections  forty-four  hundred  and  twenty-one,  forty-four  hundred  and 
twenty-two,  forty-four  hundred  and  twenty-three,  forty-four  hundred  and  twenty- 
four,  and  forty-four  hundred  and  ninety-ei^t  of  the  Revised  Statutes  of  the  United 
States,  and  section  twelve  of  the  Act  of  May  twenty-eighth,  nineteen  hundred  and 
eight,  relating  to  certificates  of  inspection  of  steam  vessels. 

I  Act  of  March  4,  1916,  Ch.  134.] 

[Sec.  1.]  \_Certificate  of  inspectors.]  That  section  forty-four  hundred 
and  twenty-one  of  the  Revised  Statutes  of  the  United  States  be,  and  the  same 
is  hereby,  amended  so  as  to  read  as  follows : 

"Sec.  4421.  When  the  inspection  of  a  steam  vessel  is  completed  and 
the  inspectors  approve  the  vessel  and  her  equipment  throughout,  they  shall 
make  and  subscribe  a  certificate,  which  certificate  shall  be  verified  by  the 
oaths  of  the  inspectors  signing  it,  before  the  chief  oflScer  of  the  customs  of 
the  district  or  any  other  person  competent  by  law  to  administer  oaths.  Such 
certificate  shall  be  delivered  to  the  master  or  owner  of  the  vessel  to  which  it 
relates,  and  one  copy  thereof  shall  be  kept  on  file  in  the  inspectors'  oflSce  and 
one  copy  shall  be  delivered  to  the  collector  or  other  chief  officer  of  the  customs 
of  the  district  in  which  such  inspection  has  been  made,  who  shall  keep  the 
same  on  file  in  his  office.  If  the  inspectors  refuse  to  grant  a  certificate  of  ap- 
proval they  shall  make  a  statement  in  writing  and  sign  the  same,  giving  the 
reasons  for  their  disapproval.  Upon  such  inspection  and  approval  the  inspec- 
tors shall  also  make  and  subscribe  a  temporary  certificate,  which  shall  set  forth 
substantially  the  fact  of  such  inspection  and  approval,  and  shall  deliver  the 
same  to  the  master  or  owner  of  the  vessel  and  shall  keep  a  copy  thereof  on  file 
in  their  office.  The  said  temporary  certificate  shall  be  carried  and  exposed  by 
vessels  in  the  same  manner  as  is  provided  in  section  forty-four  hundred  and 
twenty-three  for  the  regular  certificate,  and  the  form  thereof  and  the  period 
during  which  it  is  to  be  in  force  shall  be  as  prescribed  by  the  board  of  super- 
vising inspectors,  or  the  executive  committee  thereof,  as  provided  in  section 
forty-four  hundred  and  five.  And  such  temporary  certificate,  during  such 
period  and  prior  to  the  delivery  to  the  master  or  owner  of  the  regular  certifi- 
cate, shall  take  the  place  of  and  be  a  substitute  for  the  regular  certificate  of 
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inspection,  as  required  by  this  section  and  by  section  forty-four  hundred  and 
twenty-six,  and  for  the  purposes  of  said  sections.  Such  temporary  certificate 
shall  also  be  subject  to  revocation  in  the  manner  and  under  the  conditions  pro- 
vided in  section  forty-four  hundred  and  fifty-three.  No  vessel  required  to  be 
inspected  under  the  provisions  of  this  title  shall  be  navigated  without  having 
on  board  an  unexpired  regular  certificate  of  inspection  or  such  temporary  cer- 
tificate: Provided,  hoivever.  That  any  such  vessel  operated  upon  a  regularly 
established  line  from  a  port  of  the  United  States  to  a  port  of  a  foreign 
country  not  contiguous  to  the  United  States  whose  certificate  of  inspection 
expires  at  sea  or  while  said  vessel  is  in  a  foreign  port  or  a  port  of  the  Phil- 
ippine Islands  or  Hawaii  may  lawfully  complete  her  voyage  without  the 
regular  certificate  of  inspection  or  the  temporary  certificate  required  by  this 
section,  and  no  liability  for  penalties  imposed  by  this  title  for  want  of  such 
certificate  shall  be  incurred  until  her  voyage  shall  have  been  completed: 
Provided,  That  said  voyage  shall  be  j90  completed  within  thirty  days  after 
the  expiration  of  said  certificate  or  temporary  certificate :  Provided  furiherj, 
That  no  such  vessel  whose  certificate  of  inspection  shall  expire  within  fifteen 
days  of  the  date  of  her  sailing  shall  proceed  upon  her  voyage  to  such  port 
of  a  foreign  country  not  contiguous  to  the  United  States  without  first  having 
procured  a  new  certificate  of  inspection  or  the  temporary  certificate  required 
by  this  section."     \_38  StaL  L.  1216.^ 

See  7  Fed.  Stat.  Aniiot.  172. 

Sec  2.  [License  by  inspecfors  to  carry  gunpowder,']  That  section  forty- 
four  hundred  and  twentv-two  of  the  Eevised  Statutes  of  the  United  States  be, 
and  the  same  is  hereby,  amended  so  as  to  read  as  follows: 

**SeC.  4422.  Upon  the  application  of  any  master  or  owner  of  any  steam 
vessel  employed  in  the  carriage  of  passengers,  for  a  license  to  carry  gun- 
powder, the  local  inspectors  shall  examine  such  vessel,  and  if  they  find  that 
she  is  provided  with  a  chest  or  safe  composed  of  metal,  or  entirely  lined  and 
sheathed  therewith,  or  if  the  vessel  has  one  or  more  compartments  thoroughly 
lincfi  and  sheathed  with  metal,  at  a  secure  distance  from  any  fire,  they  may 
grant  a  certificate  to  that  effect,  authorizing  such  vessel  to  carry  as  freight 
within  such  chest,  safes,  or  compartments,  the  article  of  gunpowder,  which 
certificate  shall  be  kept  conspicuously  posted  on  board  such  vessel."  [3S 
Stat  L.  1217.']  • 

See  7  Fed.  Stat.  Annot.  172. 

Sec.  3.  [Displayhig  certificate  of  inspection^]  That  section  forty-four 
hundred  and  twenty-three  of  the  Revised  Statutes  of  the  United  States  be, 
and  the  same  is  hereby,  amended  so  as  to  read  as  follows: 

"Sec.  4423.  The  original  certificate  of  inspection  delivered  to  the 
master  or  owner  of  a  steam  vessel  shall  be  placed  by  such  master  or  owner  in 
a  conspicuous  place  in  the  vessel  where  it  will  be  most  likely  to  be  observed 
by  passengers  and  others,  and  there  kept  at  all  times,  framed  under  glass, 
as  evidence  of  the  authority  thereby  conferred:  Provided,  however.  That 
where  it  is  not  practicable  to  so  expose  said  certificate,  it  shall  be  carried  in 
the  vessel  in  such  manner  as  shall  be  prescribed  by  the  regulations  estab- 
lished bv  the  board  of  supervising  inspectors  with  the  approval  of  the  Secre- 
tary of  Commerce."    [38  Stat.  L.  1217.] 

See  7  Fed.  Stat.  Annot.  173. 
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Sec.  4.  [Penally  for  carrying  passengers  or  gunpowder  contrary  to  law.'_ 
That  section  forty-four  hundred  and  twenty-four  of  the  Revised  Statutes  of 
the  United  States  be,  and  the  same  is  hereby,  amended  so  as  to  read  as 
follows : 

"Sec.  4424.  whenever  any  passenger  is  received  on  board  any  steam 
vessel  not  having  an  unexpired  certificate  of  approval  or  an  unexpired  tem- 
porary certificate  of  approval  placed  and  kept  as  required  by  this  title,  or 
whenever  any  passenger  steam  vessel  receives  or  carries  any  gunpowder  on 
board,  not  having  a  certificate  authorizing  the  same,  placed  and  kept  as 
required,  or  shall  carry  any  gunpowder  at  a  place  or  in  a  manner  not  au- 
thorized by  such  certificate,  such  steam  vessel  shall  be  liable  to  a  penalty  of 
$100  for  each  offense."    [38  Stat.  L.  1217.'] 

See  7  Fed.  Stat.  Annot.  173. 

Sec  6.  [Registry,  enrollment,  etc.,  denied  to  vessels  not  complying  with 
{he  law/]  That  section  forty-four  hundred  and  ninety-eight  of  the  Revised 
Statutes  of  the  United  States  be,  and  the  same  is  hereby,  amended  so  as  to 
read  as  follows: 

'^SeC.  4498.  A  register,  enrollment,  or  license  shall  not  be  granted,  or 
other  papers  be  issued  by  any  collector  or  other  chief  officer  of  customs  to  any 
vessel  subject  by  law  to  inspection  under  this  title  until  all  the  provisions  of 
this  title  applicable  to  such  vessel  have  been  fully  complied  with  and  until  the 
copy  of  the  certificate  of  inspection  required  by  this  title  for  such  vessel  has 
been  filed  with  said  collector  or  other  chief  officer  of  customs."  [38  Stat. 
L.  1218.] 

See  7  Fed.  Stat.  Annot.  197. 

Sec.  6.  [Requirements  before  registry,  etc.,  of  barge.]  That  section 
twelve  of  the  Act  entitled  "An  Act  to  amend  the  laws  relating  to  navigation, 
and  for  other  purposes,"  approved  May  twenty-eighth,  nineteen  hundred  and 
eight,  be,  and  the  same  is  hereby,  amended  so  as  to  read  as  follows : 

"Sec.  12.  That  a  register,  enrollment,  or  license  shall  not  be  issued  or 
renewed  by  any  collector  or  other  officer  of  customs  to  any  such  barge  unless 
at  the  time  of  issue  or  renewal  such  barge  has  in  force  the  certificate  of 
inspection  prescribed  by  section  ten  and  on  board  the  equipment  prescribed 
by  section  eleven."    [38  Stat.  L.  1218.] 

For  sec.  12  of  the  Act  of  May  28,  1908,  see  1900  Supp.  Fed.  Stat.  Amiot.  055. 


SUGAR. 


See  AGRICULTURE. 
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TAXES. 


See  INTERNAL  REVENUE, 


TELEGRAPHS  AND  TELEPHONES 

See  ALASKA. 


TERRITORIES. 

Expenses  of  government  in  territories,  see  ESTIMATES,  APPROPRIA- 
TIONS AND  REPORTS. 
See  also  ALASKA. 


TIMBER  LANDS  AND  FOREST  RESERVES. 

Act  of  June  24,  1914,  CIl  123,  264. 

Ochoco  National  Forest — Consolidation  of  Lands,  264. 

Act  of  June  30,  1914,  Ch.  131,  264. 

Sec.  1,  National  Forests — Exportation  of  Timber,  etc..  Authorized,  2M. 
Forest  Ranger  Stations — Homesteads,  264. 
Purchase  of  Seed,  Cones  and  Nursery  Stock,  264. 
Co-operative  Work  in  Forest  Investigations — Moneys  Received, 
264. 

Act  of  ICarch  4,  1915,  Ch.  173,  265. 

Pike  National  Forest — Certain  Lands  Made  a  Part  of,  265. 

Act  of  March  4, 1915,  Ch.  144,  265. 

Sec,  1.  National  Forests — Exportation  of  Timber,  etc.,  Authorised,  265. 
Removal  of  Earth,  Stone,  and  Timber  Authorized  for  Certain  Pur- 
poses—rReport  to  Congress,  265. 
Construction  of  Summer  Homes,  Hotels,  etc..  Authorised,  266. 
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CROSS-REFERENCE. 

Co-operation  with  lighthouse  service,  see  LIGHTS  AND  BUOYS. 

An  Act  To  consolidate  certain  forest  lands  in  the  Ochoco  National  Forest,  Oregon. 

{Act  of  June  24,  1914,  Ch.  123.1 

m 

[Ochoco  National  Forest  —  consolidation  of  lands.]  That  for  the  pur- 
pose of  consolidating  the  forest  lands  belonging  to  the  United  States  within 
the  Ochoco  National  Forest,  Oregon,  the  Secretary  of  the  Interior  be,  and 
he  hereby  is,  authorized  and  empowered,  upon  the  recommendation  of  the 
Secretary  of  Agriculture,  to  exchange  lands  belonging  to  the  United  States 
which  are  part  of  the  Ochoco  National  Forest  for  privately  owned  lands  of 
substantially  equal  value  and  area  lying  within  the  exterior  limits  of  said 
national  forest:  Provided,  That  upon  consummation  of  an  exchange  here- 
under the  lands  acquired  by  the  United  States  shall  thereby  become  a  part 
of  said  Ochoco  National  Forest.     IS8  Stat  L.  387.] 


[Sec.  l.]  [Protection  of  watersheds,  etc.  —  Co-operation  of  State's.'} 
*  *  *  That  section  thirteen  of  the  Act  entitled  "An  Act  to  enable  any 
State  to  cooperate  with  any  other  State  or  States,  or  with  the  United  States, 
for  the  protection  of  the  watersheds  of  navigable  ptreams,  and  to  appoint  a 
commission  for  the  acquisition  of  lands  for  the  purpose  of  conserving  the 
ixavigability  of  navigable  rivers,''  approved  March  first,,  nineteen  hundred 
and  eleven  (Thirty-sixth  Statutes  at  Large,  page  nine  hundred  and  sixty- 
three),  is  hereby  amended  by  striking  out  the  word  "five"  in  the  first  line  of 
said  section,  and  inserting  in  lieu  thereof  the  word  ^twenty-five."  [S8 
Stat.  L.  UI'I 

This  and  the  three  paragraphs  following  Sec.  13  of  the  Act  of  March  1,  1911,  here 

are    from   the   Agricultural   Appropriation       amended,  is  given  in  1912  Supp.  Fed.  Stat. 
Act  of  June  30,  1914,  ch.  131.  Annot.  393. 

[Forest  ranger  stations  —  homesteads.]  *  *  *  That  hereafter  no 
part  of  the  appropriation  made  by  this  act  shall  be  used  for  the  construction, 
repair,  maintenance,  or  use  of  buildings  or  improvements  made  for  forest 
ranger  stations  within  the  inclosed  fields  of  bona  fide  homestead  settlers 
who  have  established  residence  upon  their  homestead  lands  prior  to  the  date 
of  the  establishment  of  the  forest  reservation  in  which  the  homestead  lands 
are  situated,  without  the  consent  of  the  homesteader.     [38  Stat.  L.  J^^S.] 

[Purchase  of  seed,  cones,  and  nursery  stock.]  *  *  *  That  hereafter 
the  Secretary  of  Agriculture  may  procure  such  seed,  cones,  and  nursery  stock 
by  open  purchase,  without  advertisements  for  proposals,  whenever  in  his  dis- 
cretion such  method  is  most  economical  and  in  the  public  interest  and  when 
the  cost  thereof  will  not  exceed  $500.     [38  Stat.  L.  Ji29.] 

[Co-operative  work  in  forest  investigation.'^  —  moneys  received.]  *  *  * 
That  hereafter  all  moneys  received  as  contributions  toward  cooperative  work 
in  forest  investigations,  or  the  protection  and  improvement  of  the  national 
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forests,  shall  be  covered  into  the  Treasury  and  shall  constitute  a  special  fund, 
which  is  hereby  appropriated  and  made  available  until  expended,  as  the 
Secretary  of  Agriculture  may  direct,  for  the  payment  of  the  expenses  of  said 
investigations,  protection,  or  improvements  by  the  Forest  Service,  and  for 
refunds  to  the  contributors  of  amounts  heretofore  or  hereafter  paid  in  by 
them  in  excess  of  their  share  of  the  cost  of  said  investigations,  protection,  or 
improvements:  Provided,  That  annual  report  shall  be  made  to  Congress  of 
all  such  moneys  so  received  as  contributions  for  such  cooperative  work.  [S<^ 
Stat  L.  iSO.] 


I 
An  Act  To  reserve  certain  lands  and  to  incorporate  the  same  and  make  them  a  part  of 

the  Pike  National  Forest. 

{Act  of  March  4,  1915,  Ch.  173.] 

[Pike  Naiional  Forest —  certain  lands  made  a  part  of,"]  That  all  lands 
in  the  State  of  Colorado  hereinafter  described,  to  wit:  In  township  four 
south,  range  seventy-two  west,  sixth  principal  meridian:  Section  six,  sec- 
tion seven ;  In  township  four  south,  range  seventy-three  west,  sixth  principal 
meridian :  Section  one,  section  two,  south  half  section  three,  section  seven, 
section  eight,  section  nine,  section  ten,  section  eleven,  section  twelve,  section 
thirteen,  section  fourteen,  section  fifteen,  section  sixteen,  section  seventeen, 
section  eighteen,  section  nineteen,  section  twenty,  section  twenty-one,  section 
twenty-two,  section  twenty-three,  the  northwest  quarter  of  the  northeast  quar- 
ter, west  half  of  the  northwest  quarter,  and  west  half  of  the  southwest  quarter 
of  section  twenty-four,  section  twenty-eight,  section  twenty-nine,  north  half 
and  southwest  quarter  section  thirty-two,  north  half  section  thirty-three ;  In 
township  four  south,  range  seventy-four  west,  sixth  principal  meridian : 
East  hfdf  section  twenty-four,  east  half  section  twenty-five;  total  sixteen 
thousand  nine  hundred  and  thirty-eight  and  forty-nine  one-hundredths  acres, 
more  or  less — ^be,  and  the  same  are  hereby,  reserved,  subject  to  all  prior  valid 
adverse  rights,  and  made  a  part  of  and  included  in  the  Pike  National  Forest. 
[38  Stat.  L.  IIH.^ 


[Sec.  1.]  [National  Forests — exportation  of  timber^  etc.,  aulhorized.] 
*  *  *  And  the  Secretary  of  Agriculture  may,  in  his  discretion,  permit 
timber  and  other  forest  products  cut  or  removed  from  the  national  forests 
to  be  exported  from  the  State  or  TeiTitory  in  which  said  forests  are  respec- 
tively situated.     [38  Stat.  L.  1096.'] 

This  and  the  two  paragraphs  following  are  from  the  Agricultural  Appropriation  Act 
of  March  4,  1915,  ch.  144. 

[Removal  of  earth,  stone  and  timber  authorized  for  certain  purposes  — 
report  to  Congress.]  *  *  *  That  hereafter  the  Secretary  of  Agriculture, 
imder  regulations  to  be  prescribed  by  him,  is  hereby  authorized  to  permit  the 
Navy  Department  to  take  from  the  national  forests  such  earth,  stone,  and 
timber  for  the  use  of  the  Navy  as  may  be  compatible  with  the  administra- 
tion of  the  national  forests  for  the  purposes  for  which  they  are  established, 
and  also  in  the  same  manner  to  permit  the  taking  of  earth,  stone,  and  timber 
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from  the  national  forests  for  the  construction  of  Government  railways  and 
other  Government  works  in  AlsLsken  Provided,  That  the  Secretary  of  Agri- 
culture shall  submit  with  his  annual  estimates  a  report  of  the  quantity  and 
market  value  of  earth,  stone,  and  timber  furnished  as  herein  provided.  [55 
Stat.  L.  1100.2 

IConstniction  of  summer  homes,  hoteh,  etc.,  authorized.']  *  *  ♦ 
That  hereafter  the  Secretary  of  Agriculture  may,  upon  such  terms  as  he  may 
deem  proper,  for  periods  not  exceeding  thirty  years,  permit  responsible  per- 
sons or  associations  to  use  and  occupy  suitable  spaces  or  portions  of  ground 
in  the  national  forests  for  the  construction  of  summer  homes,  hotels,  stores,  or 
other  structures  needed  for  recreation  or  public  convenience,  not  exceeding 
five  acres  to  any  one  person  or  association,  but  this  shall  not  be  construed  to 
interfere  with  the  right  to  enter  homesteads  upon  agricultural  lands  in 
national  forests  as  now  provided  by  law.    138  Stat.  L.  1101.} 


TRADE  COMMISSION  ACT. 

See  INTERSTATE  COMMERCE. 


TRADE  UNIONS  AND  COMBINATIONS  AND 
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An  Act  To  supplemeiit  ezistiiig  laws  against  unlawful  restraints  and  monopolies,  and  for 

other  purposes. 

lAct  of  Oct.  ISj  1914,  Ch.  323.1 

[Sec.  1.]  [Definitions.']  That  "antitrust  laws,"  as  used  herein,  includes 
the  Act  entitled  "An  Act  to  protect  trade  and  commerce  against  unlawful 
restraints  and  monopolies,"  approved  July  second,  eighteen  himdred  and 
ninety ;  sections  seventy-three  to  seventy-seven,  inclusive,  of  an  Act  entitled 
*'An  Act  to  reduce  taxation,  to  provide  revenue  for  the  Government,  and  for 
other  purposes,"  of  August  twenty-seventh,  eighteen  hundred  and  ninety- 
four;  an  Act  entitled  "An  Act  to  amend  sections  seventy-three  and  seventy- 
six  of  the  Act  of  August  twenty-seventh,  eighteen  hundred  and  ninety-four, 
entitled  'An  Act  to  reduce  taxation,  to  provide  revenue  for  the  Government, 
and  for  other  purposes,'  "  approved  February  twelfth,  nineteen  hundred  and 
thirteen ;  and  also  this  Act. 

"Commerce,"  as  used  herein,  means  trade  or  commerce  among  the  several 
States  and  with  foreign  nations,  or  between  the  District  of  Columbia  or  any 
Territory  of  the  United  States  and  any  State,  Territory,  or  foreign  nation, 
or  between  any  insular  possessions  or  other  places  under  the  jurisdiction  of 
the  United  States,  or  between  any  such  possession  or  place  and  any  State  or 
Territory  of  the  United  States  or  the  District  of  Columbia  or  any  foreign 
nation,  or  within  the  District  of  Columbia  or  any  Territory  or  any  insular 
possession  or  other  place  under  the  jurisdiction  of  the  United  States :  Pro- 
vided, That  nothing  in  this  Act  contained  shall  apply  to  the  Philippine 
Islands. 

The  word  "person"  or  "persons"  wherever  used  in  this  Act  shall  be  deemed 
to  include  corporations  and  associations  existing  under  or  authorized  by  the 
laws  of  either  the  United  States,  the  laws  of  any  of  the  Territories,  the  laws 
of  any  State,  or  the  laws  of  any  foreign  country.     \_38  Stat.  L.  730.] 

This    Act    is    popularly    known    as    the  For  sees.  73-77  of  the  Act  of  Aug.  27, 

"Clayton  Aet."  1S94,  see  7  Fed.  Stat.  Annot.  346,  347. 

For  the  Act  of  July  2,  1890,  see  7  Fed.  For  the  Act  of  Feb.  12,  1913,  see  1914 

Stat.  Annot.  336.  '     Supp.  Fed.  Stat.  Annot.  402. 
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Sec.  2.  [Discrimination  in  price  between  purchcsers  of  commodities.'] 
That  it  shall  be  unlawful  for  any  person  engaged  in  commerce,  in  the  course 
of  such  commerce,  either  directly  or  indirectly  to  discriminate  in  price  be- 
tween different  purchasers  of  commodities,  which  commodities  are  sold  for 
use,  consumption,  or  resale  within  the  United  States  or  any  Territory  thereof 
or  the  District  of  Columbia  or  any  insular  possession  or  other  place  under 
the  jurisdiction  of  the  United  States,  where  the  effect  of  such  discrimination 
may  be  to  substantially  lessen  competition  or  tend  to  create  a  monopoly  in 
any  line  of  commerce :  Provided,  That  nothing  herein  contained  shall  pre- 
vent discrimination  in  price  between  purchasers  of  conmiodities  on  account  of 
differences  in  the  grade,  quality,  or  quantity  of  the  commodity  sold,  or  that 
makes  only  due  allowance  for  difference  in  the  cost  of  selling  or  transporta- 
tion, or  discrimination  in  price  in  the  same  or  different  communities  made 
in  good  faith  to  meet  competition:  And  provided  further.  That  nothing 
herein  contained  shall  prevent  persons  engaged  in  selling  goods,  wares,  or 
merchandise  in  commerce  from  selecting  their  own  customers  in  bona  fide 
transactions  and  not  in  restraint  of  trade.     [38  Stat.  L.  7 SO."] 

prejudicial  to  the  interests  of  the  con- 
sumer, to  defendant's  own  business,  or  to 
the  trade  at  large/'  It  was  urged  tha.t  the 
defendant's  professed  and  published  scheme 
of  sales  plus  its  practice  thereunder,  created 
an  actual  monopoly  of  and  lessened  compe- 
tition in  Cream  of  Wheat;  that  this  result 
was  in  itself  unlawful  and  produced  means 
which  were  specifically  prohibited  by  sec- 
tion 2  of  the  Clayton  Act,  viz.,  price  dis- 
criminations not  justified  by  any  of  the 
exceptions  of  that  section.  This  contention 
was  not  upheld.  The  court  said:  "It  will 
show  my  interpretation  of  section  2,  and 
emphasize  any  errors  of  construction,  to 
pick  out,  sometimes  paraphrase,  and  ar- 
range in  order  the  words  of  that  section 
deemed  applicable  to  the  case  in  hand,  thus : 
It  is  unlawful  for  a  person  engaged  in 
commerce,  and  in  the  course  of  commerce, 
to  discriminate  in  price  between  purchasers 
of  commodities,  whenever  discrimination 
may  substantially  leiBsen  competition,  or 
tend  to  create  a  monopoly  in  any  line  of 
commerce;  but  there  may  be  price  dis- 
crimination on  account  of  quantity  of  com- 
modity sold,  and  persons  selling  goods  may 
still  select  their  own  customers  in  bona  fide 
transactions,  and  not  in  restraint  of  trade. 
Plaintiff's  syllogisms  in  support  of  the 
demand  for  relief  are  simple,  thus:  (1)  De- 
fendant has  a  monopoly  in  Cream  of  Wheat; 
<2)  through  such  monopoly  it  fixes  the  re- 
sale price  of  that  article:  therefore  (3) 
it  prevents  competition  in  Cream  of  Wheat 
and  violates  the  body  of  section  2.  Again: 
(1)  Preventing  competition  is  restraint  of 
trade;  (2)  defendant  does  prevent  compe- 
tition: therefore  (3)  it  restrains  trade 
and  is  not  within  the  exception  of  section  2. 
If  the  premises  of  the  above  logical  for- 
mulffi  are  admitted  in  the  sense  and  to  the 
extent  plaintiff  asserts  or  assumes  as 
proper,  the  conclusions  fiow  as  matter  of 
course.  A  successful  answer  must  deny  or 
avoid  the  premises,  or  ascribe  to  w^ords  a 


What  contittttes  price  discrimination  — 
Control  of  resale  price.  —  In  Great  Atlantic 
&  Pacific  Tea  Co.  v.  Cream  of  Wheat  Co. 
(C.  C.  A.  2d  Cir.  1915)  224  Fed.  566, 
{affirmed  C.  C.  A.  2d  Cir.  1015,  227  Fed. 
46 ) ,  the  facts  were  sunmiarized  by  the 
court  as  follows:  "In  the  production  of 
wheat  flour  from  wheat,  there  is  a  sort  of 
by-product  known  as  'purified  middlings.' 
It  is  produced  by  every  fiouring  mill  in 
the  United  States  engaged  in  the  manufac- 
ture of  wheat  flour;  it  is  a  staple  com- 
modity regularly  quoted  and  dealt  in  in  all 
g^ain  markets.  Defendant  buys  'purified 
middlings,'  selecting  such  as  it  thinks  grade 
high  in  quality.  Without  submitting  them 
to  any  process  or  treatment,  without  add- 
ing anything  to  them,  it  puts  up  the  mid- 
dlings which  it  selects  m  packages  and 
offers  its  selection  to  the  trade  under  the 
name  'Cream  of  Wheat.'  That  name  iden- 
tifies packages  containing  middlings  of  de- 
fendant's selection,  and  it  has  protected  its 
trade-name  for  such  selection  by  a  copy- 
right covering  the  carton  in  which  the 
cereal  is  pack^.  Either  because  it  has  used 
good  judgment  in  its  selection,  or  because 
it  has  well  advertised  its  trademark,  it 
finds  a  ready  market  for  its  packages.  Its 
particular  selection,  however,  amounts  to 
less  than  one  per  cent  of  the  total  purified 
middlings  bought  and  sold  in  this  country. 
With  an  exception  which  will  be  referred 
to  later,  defendant  makes  no  sales  to  con- 
sumers or  to  retailers,  but  confines  its  sales 
exclusively  to  wholesalers,  to  whom  it 
charges  two  prices,  $3.05  per  case  in  car 
load  lots  and  $4.10  per  case  in  less  than 
car  load  lots.  To  each  purchaser  from  it, 
it  sends  a  circular  requesting  such  pur- 
chaser to  sell  to  the  retail  trade  only  at 
a  price  of  $4.50  per  case,  adding  to  this 
request  the  statement  that  it  does  not  in- 
tend to  waive  the  right  to  refuse  at  any 
time  to  supply  any  dealer  who  shall  fail  to 
comply  with  any  request  made  by  it,  the 
infringement  of  which  defendant  may  deem 
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soope  and  meaning  at  variance  with  plain- 
tifTs  usage. 

"Taking  up  seriatim  the  parts  of  the 
above  proposition :  It  is  true  that  defendant 
has  a  monopoly  in  Cream  of  Wheat;  but,  as 
heretofore  stated,  it  is  a  lawful  monopoly, 
ultimately  resting  on  the  plain  truth  that 
there  can  be  nothing  anywhere  in  the 
United  States  lawfully  called  Cream  of 
Wheat  without  defendant's  consent  and 
approbation.  In  that  substance  (if  legally 
it  is  a  distinct  substance)  defendant  has 
the  monopoly  of  a  creator,  something  which 
is  not  and  never  has  been  within  the  pro- 
hibition of  any  law,  an ti -trust  or  other- 
wise. On  the  contrary,  that  monopoly  is 
encouraged  by  patent,  trademark,  and  copy- 
right statutes,  and  the  rules  of  unfair  com- 
petition. Therefore  the  implication  of 
plaintiff's  premise,  that  there  is  sometliing 
inherently  wrong  in  defendant's  monopoly, 
is  false  and  misleading. 

"The  minor  premise,  that  defendant  fixes 
the  resale  price,  is  not,  in  my  opinion,  true 
in  point  of  fact.  It  would  like  to  fix  that 
price,  so  far  as  its  minimum  is  concerned; 
but  fixing  connotes  enforcement.  That  i^ 
cannot  accomplish,  and  since  1913  at  a. 
events  the  attempt  has  been  abandoned. 
Lee  it  be  assumed  that  defendant  declines 
business  with  all  who  refuse  to  maintain 
prices.  If  such  refusal  affected  a  neces- 
sity of  life,  or  even  a  staple  article  of  trade, 
the  matter  might  be  serious,  and  history 
might  be  appealed  to  for  instances  of  statu- 
tory punishment — e.  g.,  the  engrossing  acts. 
But  mere  abstention  from  dealing  cannot 
per  se  be  price  fixing,  because  the  price  is 
not  made  to  depend  upon  any  contract  or 
agreement  even  thought  by  the  parties  to 
be  enforceable.  To  call  defendant's  acts 
price  fixing  is  inaccurate,  and  evades  ob- 
vious legal  questions,  viz.,  whether  defend- 
ant has  the  right  to  decline  business,  and 
whether  it  is  anybody's  business  why  the 
business  is  declined. 

"Therefore,  because  I  cannot  accept  the 
meaning  imputed  to  the  words  used  h«' 
plaintifi,  it  is  not  found  necessary  to  reacii 
the  conclusion  of  the  first  proposition. 

"Concerning  the  second  syllogism:  It 
must  be  admitted  that  there  is  abundant 
authority  for  the  general  proposition  that 
preventing  competition  is  restraint  of  trade ; 
but  it  does  not  follow  that  it  is  unlawful 


either  to  prevent  any  and  every  species  of 
competition  or  to  restrain  trade  in  any  and 
every  species  of  competition  or  to  restrain 
trade  in  any  and  every  degree.  The  only 
competition  prevented  or  sought  to  be  pre- 
vented by  deiendant's  acts  is  that  of  Cream 
of  Wheat  against  itself;  the  only  trade  re- 
strained is  the  commercial  warfare  of  a 
large  buyer  against  small  ones,  or  that  of 
a  merchant  who  for  advertising  purposes 
may  sell  an  article  at  a  loss,  in  order  to  got 
customers  at  his  shop,  and  then  persuade 
them  to  buy  other  things  at  a  compensat- 
ing profit.  That  competition,  as  encour- 
aged by  statutes  and  decisions,  does  not  in- 
clude such  practices,  has  been  sufficiently 
shown  (with  ample  citations)  in  Fislu'V 
Flouring  Mills  Co.  v.  Swanson,  76  Wash. 
649,  137  Pac.  144,  51  L.R.A.(N.S.)   522. 

"It  is  further  obvious  that,  when  plain- 
tiff premises  that  preventing  competition 
is  restraining  trade,  it  is  assumed  that  tlie 
resultant  restraint  is  unreasonable;  for 
there  is  nothing  in  the  Clayton  Act  to  com- 
pel or  induce  courts  to  hold  that  the  tradr* 
restraint  referred  to  by  this  statute  differs 
in  kind,  quality,  or  degree  from  that  now 
held  to  be  meant  by  the  Sherman  Act. 

"Because,  therefore,  I  am  not  persuaded 
that  the  acts  of  defendant  have  produced, 
or  tend  to  produce,  diminution  of  any  com- 
petition favored  by  reason  or  law,  or  have 
restrained  trade  unreasonably  (if  at  all) 
I  do  not  find  it  necessary  to  accede  to  the 
second  syllogism.  ♦  •  •  Section  2  plain- 
ly identifies  the  lessening  of  competition 
with  restraint  of  trade  (compare  the  body 
of  the  section  with  the  last  exception).  But 
price  discrimination  is  only  forbidden  when 
it  'substantially'  lessens  competition.  Con- 
struing the  whole  section  together,  the  last 
exception  reads  in  effect  that  a  Vendor  may 
select  his  own  bona  fide  customers  provid- 
ing the  effect  of  such  selection  is  not  to 
substantially  and  unreasonably  restrain 
trade.'  How  it  can  be  called  substantial 
and  imreasonable  restraint  of  trade  to  re- 
fuse to  deal  with  a  man  who  avowedly  is 
to  use  his  dealing  to  injure  the  vendor, 
when  said  vendor  makes  and  sells  only  such 
an  advertisement  begotten  article  as  Cream 
of  Wheat,  whose  fancy  name  needs  the 
nursing  of  carefully  handled  sales  to  main- 
tain an  output  of  trifling  moment  in  the 
food  market,  is  beyond  my  compreliension.'* 


Sec.  3.  [Requiring  purchasers,  etc.,  of  goods,  etc.,  to  refrain  from  hand- 
ling goods,  etc.,  of  competitors.^  That  it  shall  be  unlawful  for  any  person 
engaged  in  commerce,  in  the  course  of  such  commerce,  to  lease  or  make  a  sale 
or  contract  for  sale  of  goods,  wares,  merchandise,  machinery,  supplies  or 
other  commodities,  whether  patented  or  unpatented,  for  use,  consumption 
or  resale  within  the  United  States  or  any  Territory  thereof  or  the  District  of 
Columbia  or  any  insular  possession  or  other  place  under  the  jurisdiction  of 
the  United  States,  or  fix  a  price  charged  therefor,  or  discount  from,  or  rebate 
upon,  such  price,  on  the  condition,  agreement  or  understanding  that  the  lessee 
or  purchaser  thereof  shall  not  use  or  deal  in  the  goods,  wares,  merchandise, 
machinery,  supplies  or  other  commodities  of  a  competitor  or  competitors  of 
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the  lessor  or  seller,  where  the  effect  of  such  lease,  sale,  or  contract  for  sale  or 
such  condition,  agreement  or  understanding  may  be  to  substantially  lessen 
competition  or  tend  to  create  a  monopoly  in  any  line  of  commerce.  [55  Stat, 
L.  7S1.'] 

annual  rental.  The  'principal'  machines 
cannot  be  operated  profitably  without  the 
use  of  some,  if  not  all,  of  the  'auxiliary' 
machines,  and  the  latter  are  of  no  prac- 
tical value  except  as  they  are  used  in  con- 
nection with  the  'principal'  machines.  The 
bill  further  avers  that  the  writings  under 
which  the  defendants  put  out  most  of  their 
machinery  are  designated  'Order  and  Tem- 
porary Loan  Agreement,'  'Lease  and  Li- 
cense Agreement,'  or  'Agreement;'  but  each 
and  all  of  Ihem  are  referred  to  as  leases. 
These  leases  run  for  a  period  of  seventeen 
years,  and  some  of  them  were  made  before 
and  some  after  the  passage  of  the  Act  of 
October  15,  1914,  commonly  called  the  Clay- 
ton Act.  No  complaint  is  made  of  the 
leases  as  a  whole.  Complaint  is  made  only 
as  to  certain  clauses  therein.  No  relief  is 
sought  against  the  lessees.  The  clauses 
complained  against  are  called  in  the  bill 
'tying  clauses.'  These  clauses  are  exhibits 
1,  2,  3,  4,  5,  6,  7,  and  8,  and  are  as  fol- 
lows: '(1)  Shall  not  use  the  machine  in 
the  manufacture  or  preparation  of  footwear 
which  has  not  had  certain  essential  opera- 
tions performed  upon  it  by  other  machines 
leased  from  the  lessor.  (2)  Shall  use  the 
leased  machine  to  its  fullest  capacity.  (3) 
Shall  use  exclusively  the  leased  machine  for 
the  class  of  work  for  which  it  is  designed. 
(4)  Shall  obtain  from  the  lessor  exclusive- 
ly, at  such  price  as  it  may  establish,  all 
duplicate  parts  and  mechanisms  needed  in 
operating  the  leased  machines  and  all  sup- 
plies in  connection  with  them.  (5)  Shall 
use  patented  insoles  made  on  defendant's 
machinery  only  in  connection  with  certain 
footwear  manufactured  by  machinery  leased 
from  the  lessor.  (0)  Shall  lease  from  the 
lessor  any  additional  machinery  which  he 
may  need  for  work  in  the  same  department 
as  that  of  the  machine  leased.  (7)  Shall 
permit  the  lessor  to  determine  whether  the 
lessee  has  in  his  factory  more  machinery 
adapted  for  doing  the  same  work  than  he 
needs,  and,  if  so,  to  remove  such  machines 
as,  in  the  opinion  of  the  lessor,  are  unneces- 
sary. (8)  Shall,  at  the  election  of  the 
lessor,  suffer  a  termination  of  all  leases 
which  he  may  have  and  the  removal  of  all 
machines  leased  by  him  from  the  defend- 
ants, in  the  event  of  the  violation  of  any 
term  of  any  one  of  the  leases.'  The  ques- 
tion then  is:  Are  the  clauses  inserted  in 
and  forming  parts  of  the  contracts  between 
the  defendants  and  their  lessees  prohibited 
by  the  act  of  Congress  heretofore  referred 
to.  Heading  this  act  of  Congress  and  the 
clauses  complained  of  together,  there  can 
be  but  one  conclusion,  and  that  is  that  all 
of  the  clauses  (with  the  possible  exception 
of  No.  2)  complained  of  in  the  bill  are 
clearly  violative  of  the  plain  words  of  the 
statute.     If  the  court  were  in  doubt  as  to 


Pre-existing  contracts  are  affected  by  this 
section.  Elliott  Mach.  Co.  v.  Center,  (W. 
D.  Mich.,  1915)  227  Fed.  124,  wherein  the 
court  said:  "The  statute  does  not  in  terms 
except  from  its  operation  any  agreements  or 
contracts,  past,  present,  or  future,  and,  in 
the  absence  of  such  exception,  it  is  to  be 
presumed  that  Congress  intended  to  pro- 
hibit, not  only  the  making  of  future  con- 
tracts, but  also  the  further  performance  of 
past  contracts  of  the  kind  specified.  Con- 
gress derives  its  power  to  enact  such  legis- 
lation from  the  commerce  clause  of  the  Con- 
stitution, and  the  power  so  conferred  is 
broad,  comprehensive  and  all  embracing. 
All  persons  entering  into  contracts  involv- 
ing interstate  commerce  must  do  so  subject 
'to  the  right  of  Congress  thereafter  to  con- 
trol, regulate,  or  prohibit  the  performance 
thereof.  'Every  owner  of  property  holds  the 
same  subject  to  such  action  as  the  sov- 
ereign power  of  the  state  may,  in  the  exer- 
cise of  its  legitimate  sovereignty,  adopt  in 
relation  to  it.'  It  is  now  too  well  settled 
to  admit  of  controversy  that  a  contract  to 
do  a  thing,  lawful  when  made,  may  be 
avoided  by  subsequent  legislation  making  it 
unlawful,  and  that  an  act  of  Congress  may 
lawfully  affect  rights  which  had  their  in- 
ception before  its  passage."  To  the  same 
effect  see  United  States  v.  United  Shoe  Ma- 
chinery Co.,  (E.  D.  Mo.,  1915)  227  Fed.  507. 

Legality  of  shoe  machinery  leases.  —  In 
United  States  v.  United  Shoe  Machinery  Co., 
(E.  D.  Mo.  1915)  227  Fed.  607,  which  was 
an  application  for  a  temporary  injunction 
based  on  a  bill  of  complaint  alleging  the 
invalidity  of  certain  leases  of  machines  of 
the  United  Shoe  Machinery  Company,  it  was 
held  that  the  injunction  would  lie.  Dyer, 
District  Judge,  said:  '*The  bill  in  this  case 
states:  That  nearly  all  of  the  shoes  made 
in  the  United  States  are  manufactured  by 
machinery,  ninety-eight  per  cent,  of  which 
machinery  is  made  and  controlled  by  these 
defendants.  That  over  fifteen  hundred 
manufacturers  of  shoes  by  machinery  are 
engaged  in  business  throughout  the  United 
States,  and  make  and  put  out  annually 
three  himdred  million  pairs  of  machine 
made  shoes,  and  that  with  all  but  a  few  of 
the  manufacturers  the  defendants  have  busi- 
ness relations.  The  defendants,  it  is 
averred,  devote  themselves  particularly  to 
the  production  of  machinery  used  in  pre- 
paring and  attaching  the  soles  to  the  up- 
pers of  shoes,  but  they  do  not  manufacture 
machinery  used  in  stitching  together  the 
uppers.  Some  of  the  machines  made  by  the 
defendants  are  designated  by  them  as  'prin- 
cipal,' while  others  are  designated  'auxil- 
iary.' The  bill  avers  that  important  ma- 
chines are  put  out  by  the  defendants  upon 
leases.  On  some  of  the  machines  the  lessee 
is  required  to  pay  a  royalty;  on  others,  an 

27 


0 


Act  of  Oct  15,  1914. 


TRADE  UNIONS,  ETC. 


Act  of  Oct.  15,  1914. 


the  meaning  of  the  act  and  of  the  inten- 
tion of  Congress  in  enacting  it,  that  doubt 
would  be  readily  removed  by  reading  and 
considering  the  proceedings  in  both  houses 
of  Congress  touching  the  purpose  of  the  law. 
Jn  reference  to  section  3  of  that  act,  the 
judiciary  committee  of  the  House  made  a 
report  in  which  appears  the  following: 
*Where  the  concern  making  these  contracts 
is  already  great  and  powerful,  such  as  the 
United  Shoe  Machinery  Company,  the 
American  Tobacco  Company,  and  the  Gen- 
eral Film  Company,  the  exclusive  or  "tying" 
contract  made  with  local  dealers  becomes 
one  of  the  greatest  agencies  and  instru- 
mentalities of  monopoly  ever  devised  by  the 
brain  of  man.  It  completely  shuts  out 
competitors,  not  only  from  trade  in  which 
they  are  engaged  already,  but  from  the 
opportunities  to  build  up  trade  in  any  com- 
munity where  these  great  and  powerful 
conditions  are  appearing  under  this  system 
and  practice.  By  this  method  and  prac- 
tice the  Shoe  Machinery  Company  has  built 
up  a  monopoly  that  owns  and  controls  the 
entire  machinery  now  used  by  all  great 
shoe  manufacturing  houses  of  the  United 
States.  No  independent  manufacturer  of 
shoe  machines  has  the  slightest  opportunity 
to-  build  up  any  considerable  trade  in  this 
country  while  this  condition  obtains.  If 
the  manufacturer,  who  is  using  machines  of 
the  Shoe  Machinery  Company,  were  to  pur- 
chase and  place  a  machine  manufactured  by 
an  independent  company  in  his  establish- 
ment, the  Shoe  Machinery  Company  could, 
imder  its  contracts,  withdraw  all  of  its 
machinery  from  the  establishment  of  the 
shoe  manufacturer  and  thereby  wreck  the 
business  of  the  manufacturer.  •  •  * 
Again:  If  the  transaction  results  in  com- 
pletely driving  out  competitive  articles  from 
the  community,  as  the  contract  by  its  terms 
takes  them  out  of  the  business  of  the  local 
dealer,  there  can  be  little  room  to  question 
the  contention  of  the  advocates  of  this  sys- 
tem that  both  the  manufacturer  and  the 
dealer  are  benefited  by  the  transaction.  If, 
on  the  contrary,  the  local  merchant  who  has 
tied  his  hands  by  an  exclusive  contract  can- 
not drive  out  of  the  community  competitive 
articles,  and  thereby  secure  a  monopoly  of 
the  trade  in  his  immediate  locality,  it  is 
manifest  that  he  has  been  seriously  ham- 
pered and  injured  in  his  business  by  the 
restrictions  placed  upon  him  by  his  contract. 


Again:  What  is  the  motive  and  purpose  of 
the  manufacturer  in  making  or  entering 
into  such  exclusive  contracts?  It  is  un- 
doubtedly his  purpose  to  drive  out  com- 
petition and  to  establish  a  monopoly  in  the 
sale  of  the  commodities  in  that  particular 
community  or  locality.  His  contract  by  its 
express  terms  completely  shuts  out  com- 
petition in  the  business  of  the  local  dealer 
with  whom  he  makes  it.  The  dealer  bound 
by  this  exclusive  contract  not  to  handle 
the  goods,  wares,  and  merchandise  of  an- 
other becomes  an  ally  of  the  manufacturer 
in  his  efforts  and  purpose  to  drive  out  com- 
petition in  the  locality  or  community  in 
which  such  commodities  are  sold.*  There 
can  be  no  question  but  tha^  the  act  of  Con- 
gress was  aimed  directly  at  the  defendant 
the  Shoe  Machinery  Company." 

Trading  stamps.  —  While  the  right  to  re- 
deem trading  stamps  is  a  property  right 
transferable  by  possession,  the  license  to 
use  them  for  advertising  purposes  is  not 
transferable  without  compensation  to  the 
person  granting  that  right.  Sperrv,  etc.  Co. 
V.  Fenster,  (E.  D.  N.  Y.  1915)  219*  Fed.  755, 
wherein  the  court  held  that  the  plaintiff's 
practice  of  seeking  to  enjoin,  and  even  in 
certain  jurisdictions  to  punish  by  prosecu- 
tion, dealers  who  were  using  their  trading 
stamps  as  an  inducement  to  their  customers 
to  transact  business,  without  having  sub- 
scribed for  the  right  so  to  do,  and  without 
having  obtained  the  stamps  by  payment 
therefor  to  the  company  issuing  the  stamps, 
was  not  contrary  to  the  provisions  of  thu 
laws  forbidding  monopoly.  The  court  said: 
*The  last  statute  upon  this  subject,  known 
as  the  Clayton  law,  and  approved  by  the 
President  upon  the  15th  day  of  October, 
J914,  provides  in  section  3  against  the 
making  of  a  contract  or  fixing  of  a  price 
for  merchandise  on  condition  that  the  lessee 
or  purchaser  shall  not  use,  or  deal  in,  the 
merchandise  of  a  competitor,  if  the  effect 
of  this  contract  would  be  to  substantially 
lessen  competition  or  tend  to  create  monopo- 
ly. This  statute  forbids  the  converse  of 
the  acts  complained  of  in  the  present  action, 
and  we  have  nothing  to  do  with  what  might 
happen  if  the  green  trading  stamp  people 
were  seeking  to  forbid  the  use  by  its  sub- 
scribers of  any  other  kind  of  trading  stamps. 
This  might  or  might  not  be  a  restric- 
tion upon  competition  or  tend  to  effect  a 
monopoly." 


Sec.  4.  [Jurisdiction  of  violations — dainages.']  That  any  person  who 
shall  be  injured  in  his  business  or  property  by  reason  of  anything  forbidden 
in  the  antitrust  laws  may  sue  therefor  in  any  district  court  of  the  United 
States  in  the  district  in  which  the  defendant  resides  or  is  found  or  has  an 
agent,  without  respect  to  the  amount  in  controversy,  and  shall  recover  three- 
fold the  damages  by  him  sustained,  and  the  cost  of  suit,  including  a  reason- 
able attorney's  fee.     [88  Stat,  L.  731.] 

Sec.  5.  {Judgment  or  decree  as  evidence  —  statute  of  limitations,'] 
That  a  final  judgment  or  decree  hereafter  rendered  in  any  criminal  prose- 
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cution  or  in  any  suit  or  proceeding  in  equity  brought  by  or  on  behalf  of  the 
United  States  under  the  antitrust  laws  to  the  effect  that  a  defendant  has 
violated  said  laws  shall  be  prima  facie  evidence  against  such  defendant  in  any 
suit  or  proceeding  brought  by  any  other  party  against  such  defendant  under 
said  laws  as  to  all  matters  respecting  which  said  judgment  or  decree  would 
be  an  estoppel  as  between  the  parties  thereto :  Provided,  This  section  shall  not 
apply  to  consent  judgments  or  decrees  entered  before  any  testimony  has  been 
taken:  Provided  further.  This  section  shall  not  apply  to  consent  judgments 
or  decrees  rendered  in  criminal  proceedings  or  suits  in  equity,  now  pending, 
in  which  the  taking  of  testimony  has  been  commenced  but  has  not  been  con- 
cluded, provided  such  judgments  or  decrees  are  rendered  before  any  further 
testimony  is  taken. 

Whenever  tfny  suit  or  proceeding  in  equity  or  criminal  prosecution  is  in- 
stituted by  the  United  States  to  prevent,  restrain  or  punish  violations  of  any 
of  the  antitrust  laws,  the  running  of  the  statute  of  limitations  in  respect  of 
each  and  every  private  right  of  action  arising  under  said  laws  and  based  in 
whole  or  in  part  on  any  matter  complained  of  in  said  suit  or  proceeding  shall 
be  suspended  during  the  pendency  thereof.     [^38  Stat.  L,  731,'] 

Future  judgments  or  decrees.  —  By  the  only.  Buckeye  Powder  Co.  v.  E.  I.  Du  Pont 
express  terms  of  this  section  it  is  made  to  De  Nemours  Powder  Co.,  (C.  C.  A.  3d  Cir. 
relate    to    future    judgments    and    decrees       1915)  223  Fed.  881. 

Sec.  6.  [Labor  organizations,  etc.,  not  within  provisions  of  Act.]  That 
the  labor  of  a  human  being  is  not  a  commodity  or  article  of  commerce. 
Nothing  contained  in  the  antitrust  laws  shall  be  construed  to  forbid  the 
existence  and  operation  of  labor,  agricultural,  or  horticultural  organizations, 
instituted  for  the  purposes  of  mutual  help,  and  not  having  capital  stock  or 
conducted  for  profit,  or  to  forbid  or  restrain  individual  members  of  such  or- 
ganizations from  lawfully  carrying  out  the  legitimate,  objects  thereof;  nor 
shall  such  organizations,  or  the  members  thereof,  be  held  or  construed  to  be 
ill^al  combinations  or  conspiracies  in  restraint  of  trade,  under  the  antitrust 
laws.     138  Stat.  L.  731.] 

Sec.  7.  [Acquiring  stock  in  another  corporation.]  That  no  corporation 
engaged  in  commerce  shall  acquire,  directly  or  indirectly,  the  whole  or  any 
part  of  the  stock  or  other  share  capital  of  another  corporation  engaged  also  in 
commerce,  where  the  effect  of  such  acquisition  may  be  to  substantially  lessen 
competition  between  the  corporation  whose  stock  is  so  acquired  and  the  cor- 
poration making  the  acquisition,  or  to  restrain  such  commerce  in  any  section 
or  community,  or  tend  to  create  a  monopoly  of  any  line  of  commerce. 

No  corporation  shall  acquire,  directly  or  indirectly,  the  whole  or  any  part 
of  the  stock  or  other  share  capital  of  two  or  more  corporations  engaged  in  com- 
merce where  the  effect  of  such  acquisition,  or  the  use  of  such  stock  by  the  vot- 
ing or  granting  of  proxies  or  otherwise,  may  be  to  substantially  lessen  com- 
petition between  such  corporations,  or  any  of  them,  whose  stock  or  other  share 
capital  is  so  acquired,  or  to  restrain  such  commerce  in  any  section  or  com- 
munity, or  tend  to  create  a  monopoly  of  any  line  of  commerce. 

This  section  shall  not  apply  to  corporations  purchasing  such  stock  solely 
for  investment  and  not  using  the  same  by  voting  or  otherwise  to  bring  about, 
or  in  attempting  to  bring  about,  the  substantial  lessening  of  competition. 
Nor  shall  anything  contained  in  this  section  prevent  a  corporation  engaged  in 
commerce  from  causing  the  formation  of  subsidiary  corporations  for  the 
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actual  carrying  on  of  their  immediate  lawful  business,  or  the  natural  and 
legitimate  branches  or  extensions  thereof,  or  from  owning  and  holding  all  or 
a  part  of  the  stock  of  such  subsidiary  corporations,  when  the  effect  of  such  for- 
mation is  not  to  substantially  lessen  competition. 

Nor  shall  anything  herein  contained  be  construed  to  prohibit  any  common 
carrier  subject  to  the  laws  to  regulate  commerce  from  aiding  in  the  construc- 
tion of  branches  or  short  lines  so  located  as  to  become  feeders  to  the  main 
line  of  the  company  so  aiding  in  such  construction  or  from  acquiring  or  own- 
ing all  or  any  part  of  the  stock  of  such  branch  lines,  nor  to  prevent  any  such 
common  carrier  from  acquiring  and  owning  all  or  any  part  of  the  stock  of 
a  branch  or  short  line  constructed  by  an  independent  company  where  there 
is  no  substantial  competition  between  the  company  owning  the  branch  line 
so  constructed  and  the  company  owning  the  main  line  acquiring  the  property 
or  an  interest  therein,  nor  to  prevent  such  common  carrier  from  extending 
any  of  its  lines  through  the  medium  of  the  acquisition  of  stock  or  otherwise 
of  any  other  such  common  carrier  where  there  is  no  substantial  competition 
between  the  company  extending  its  lines  and  the  company  whose  stock,  prop- 
erty, or  an  interest  therein  is  so  acquired. 

Nothing  contained  in  this  section  shall  be  held  to  affect  or  impair  any  right 
heretofore  legally  acquired :  Provided,  That  nothing  in  this  section  shall  be 
held  or  construed  to  authorize  or  make  lawful  anything  heretofore  prohibited 
or  made  illegal  by  the  antitrust  laws,  nor  to  exempt  any  person  from  the 
penal  provisions  thereof  or  the  civil  remedies  therein  provided.  138  Stat. 
L.  731.'] 

Sec.  8.  [Irderlocking  directors,  etc.,  of  havJcs.']  That  from  and  after 
two  years  from  the  date  of  the  approval  of  this  Act  no  person  shall  at  the 
same  time  be  a  director  or  other  officer  or  employee  of  more  than  one  bank, 
banking  association  or  trust  company,  organized  or  operating  under  the 
laws  of  the  United  States,  either  of  which  has  deposits,  capital,  surplus,  and 
undivided  profits  aggregating  more  than  $5,000,000 ;  and  no  private  banker 
or  person  who  is  a  director  in  any  bank  or  trust  company,  organized  and 
operating  under  the  laws  of  a  State,  having  deposits,  capital,  surplus,  and 
undivided  profits  aggregating  more  than  $5,000,000,  shall  be  eligible  to  be 
a  director  in  any  bank  or  banking  association  organized  or  operating  under 
the  laws  of  the  United  States.  The  eligibility  of  a  director,  officer,  or  em- 
ployee under  the  foregoing  provisions  shall  be  determined  by  the  average 
amount  of  deposits,  capital,  surplus,  and  undivided  profits  as  shown  in  the 
official  statements  of  such  bank,  banking  association,  or  trust  company  filed 
as  provided  by  law  during  the  fiscal  year  next  preceding  the  date  set  for  the 
annual  election  of  directors,  and  when  a  director,  officer,  or  employee  has 
been  elected  or  selected  in  accordance  with  the  provisions  of  this  Act  it 
shall  be  lawful  for  him  to  continue  as  such  for  one  year  thereafter  imder  said 
election  or  employment. 

No  bank,  banking  association  or  trust  company,  organized  or  operating 
under  the  laws  of  the  United  States,  in  any  city  or  incorporated  town  or 
village  of  more  than  two  hundred  thousand  inhabitants,  as  shown  by  the 
last  preceding  decennial  census  of  the  United  States,  shall  have  as  a  director 
or  other  officer  or  employee  any  private  banker  or  any  director  or  other 
ofiScer  or  employee  of  any  other  bank,  banking  association  or  trust  company 
located  in  the  same  place:  Provided,  That  nothing  in  this  section  shall 
apply  to  mutual  savings  banks  not  having  a  capital  stock  represented  by 
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shares:  Provided  further.  That  a  director  or  other  officer  or  employee  of 
such  bank,  banking  association,  or  trust  company  may  be  a  director  or  other 
officer  or  employee  of  not  more  than  one  other  bank  or  trust  company  organ- 
ized under  the  laws  of  the  United  States  or  any  State  where  the  entire  capital 
stock  of  one  is  owned  by  sfbckholders  in  the  other:  And  provided  further. 
That  nothing  contained  in  this  section  shall  forbid  a  director  of  Class  A  of  a 
Federal  reserve  bank,  as  defined  in  the  Federal  Reserve  Act,  from  being  an 
officer  or  director  or  both  an  officer  and  director  in  one  member  bank. 

That  from  and  after  two  years  from  the  date  of  the  approval  of  this  Act 
no  person  at  the  same  time  shall  be  a  director  in  any  two  or  more  corpora* 
tions,  any  one  of  which  has  capital,  surplus,  and  undivided  profits  aggre- 
gating more  than  $1,000,000,  engaged  in  whole  or  in  part  in  commerce, 
other  than  banks,  banking  associations,  trust  companies  and  common  car- 
riers subject  to  the  Act  to  regulate  commerce,  approved  February  fourth, 
eighteen  hundred  and  eighty-seven,  if  such  corporations  are  or  shall  have 
been  theretofore,  by  virtue  of  their  business  and  location  of  operation,  com- 
petitors, so  that  the  elimination  of  competition  by  agreement  between  them 
would  constitute  a  violation  of  any  of  the  provisions  of  any  of  the  antitrust 
laws.  The  eligibility  of  a  director  under  the  foregoing  provision  shall  be  de- 
termined by  the  aggregate  amoimt  of  the  capital,  surplus,  and  undivided 
profits,  exclusive  of  dividends  declared  but  not  paid  to  stockholders,  at  the 
end  of  the  fiscal  year  of  said  corporation  next  preceding  the  election  of  direc- 
tors, and  when  a  director  has  been  elected  in  accordance  with  the  provisions 
of  this  Act  it  shall  be  lawful  for  him  to  continue  as  such  for  one  year  there- 
after. 

When  any  person  elected  or  chosen  as  a  director  or  officer  or  selected  as  an 
employee  of  any  bank  or  other  corporation  subject  to  the  provisions  of  this 
Act  is  eligible  at  the  time  of  his  election  or  selection  to  act  for  such  bank  or 
other  corporation  in  such  capacity  his  eligibility  to  act  in  such  capacity  shall 
not  be  affected  and  he  shall  not  become  or  be  deemed  amenable  to  any  of  the 
provisions  hereof  by  reason  of  any  change  in  the  affairs  of  such  bank  or 
other  corporation  from  whatsoever  cause,  whether  specifically  excepted  by 
any  of  the  provisions  hereof  or  not,  until  the  expiration  of  one  year  from  the 
date  of  his  election  or  employment.     [38  StaL  L.  782.'] 

For  the  Federal  Reserve  Act  see  1914  Supp.  Fed.  Stat.  Annot.  260. 
For  the  Act  of  Feb.  4,  1887,  see  3  Fed.  Stat.  Annot.  8Q8. 

Sec.  9.  [Embezzlement,  etc.  —  prosecutions— ^jurisdiction  of  courts."] 
Every  president,  director,  officer  or  manager  of  any  firm,  association  or  cor- 
poration engaged  in  commerce  as  a  common  carrier,  who  embezzles,  steals, 
abstracts  or  willfully  misapplies,  or  willfully  permits  to  be  misapplied,  any 
of  the  moneys,  funds,  credits,  securities,  property  or  assets  of  such  firm, 
association  or  corporation,  arising  or  accruing  from,  or  used  in,  such  com- 
merce, in  whole  or  in  part,  or  willfully  or  knowingly  converts  the  same  to  his 
own  use  or  to  the  use  of  another,  shall  be  deemed  guilty  of  a  felony  and  upon 
conviction  shall  be  fined  not  less  than  $500  or  confined  in  the  penitentiary 
not  less  than  one  year  nor  more  than  ten  years,  or  both,  in  the  discretion  of 
the  court. 

Prosecutions  hereunder  mav  be  in  the  district  court  of  the  United  States 
for  the  district  wherein  the  offense  may  have  been  committed. 

That  nothing  in  this  section  shall  be  held  to  take  away  or  impair  the  juris- 
diction of  the  courts  of  the  several  States  under  the  laws  thereof;  and  a 
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judgment  of  conviction  or  acquittal  on  the  merits  under  the  laws  of  any 
State  shall  be  a  bar  to  any  prosecution  hereunder  for  the  same  act  or  acts. 
[38  Stat.  L.  733.] 

Sec.  10.  {^Purchases,  etc.,  hy  common  carriers  —  compeiitive  bidding.'] 
That  after  two  years  from  the  approval  of  this  Act  no  common  carrier  en- 
gaged in  commerce  shall  have  any  dealings  in  securities,  supplies  or  other 
articles  of  commerce,  or  shall  make  or  have  any  contracts  for  construction  or 
maintenance  of  any  kind,  to  the  amount  of  more  than  $50,000,  in  the 
aggregate,  in  any  one  year,  with  another  corporation,  firm,  partnership  or 
association  when  the  said  common  carrier  shall  have  upon  its  board  of  di- 
rectors or  as  its  president,  manager  or  as  its  purchasing  or  selling  officer,  or 
agent  in  the  particular  transaction,  any  person  who  is  at  the  same  time  a 
director,  manager,  or  purchasing  or  selling  officer  of,  or  who  has  any  sub- 
stantial interest  in,  such  other  corporation,  firm,  partnership  or  association, 
unless  and  except  such  purchases  shall  be  made  from,  or  such  dealings  shall 
be  with,  the  bidder  whose  bid  is  the  most  favorable  to  such  common  carrier, 
to  be  ascertained  by  competitive  bidding  under  regulations  to  be  prescribed 
by  rule  or  otherwise  by  the  Interstate  Commerce  Commission.  No  bid  shall 
be  received  unless  the  name  and  address  of  the  bidder  or  the  names  and 
addresses  of  the  officers,  directors  and  general  managers  thereof,  if  the  bidder 
be  a  corporation,  or  of  the  members,  if  it  be  a  partnership  or  firm,  be  given 
with  the  bid. 

Any  person  who  shall,  directly  or  indirectly,  do  or  attempt  to  do  anything 
to  prevent  anyone  from  bidding  or  shall  do  any  act  to  prevent  free  and  fair 
competition  among  the  bidders  or  those  desiring  to  bid  shall  be  punished  as 
prescribed  in  this  section  in  the  case  of  an  officer  or  director. 

Every  such  common  carrier  having  any  such  transactions  or  making  any 
such  purchases  shall  within  thirty  days  after  making  the  same  file  with  the 
Interstate  Commerce  Commission  a  full  and  detailed  statement  of  the  trans- 
action showing  the  manner  of  the  competitive  bidding,  who  were  the  bidders, 
and  the  names  and  addresses  of  the  directors  and  officers  of  the  corporations 
and  the  members  of  the  firm  or  partnership  bidding;  and  whenever  the  said 
commission  shall,  after  investigation  or  hearing,  have  reason  to  believe  that 
the  law  has  been  violated  in  and  about  the  said  purchases  or  transactions  it 
shaJl  transmit  all  papers  and  documents  and  its  own  views  or  findings  regard- 
ing the  transaction  to  the  Attorney  General. 

If  anv  common  carrier  shall  violate  this  section  it  shall  be  fined  not  ex- 
ceeding  $25,000 ;  and  every  such  director,  agent,  manager  or  offider  thereof 
who  shall  have  knowingly  voted  for  or  directed  the  act  constituting  such 
^aolation  or  who  shall  have  aided  or  abetted  in  such  violation  shall  be  deemed 
guilty  of  a  misdemeanor  and  shall  be  fined  not  exceeding  $5,000,  or  confined 
in  jail  not  exceeding  one  year,  or  both,  in  the  discretion  of  the  court.  138 
Stat.  L.  754.] 

Sec.  11.  lEiiforcement  of  provisions  hy  Interstate  Commerce  Commis- 
sion, etc.  —  procedure.]  That  authority  to  enforce  compliance  with  sections 
two,  three,  seven  and  eight  of  this  Act  by  the  persons  respectively  subject 
thereto  is  hereby  vested :  in  the  Interstate  Commerce  Commission  where  ap- 
plicable to  common  carriers,  in  the  Federal  Reserve  Board  where  applicable 
to  banks,  banking  associations  and  trust  companies,  and  in  the  Federal  Trade 
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Commission  where  applicable  to  all  other  character  of  commerce,  to  be  exer- 
cised as  follows : 

WTienever  the  commission  or  board  vested  with  jurisdiction  thereof  shall 
have  reason  to  believe  that  any  person  is  violating  or  has  violated  any  of 
the  provisions  of  sections  two,  three,  seven  and  eight  of  this  Act,  it  shall 
issue  and  serve  upon  such  person  a  complaint  stating  its  charges  in  that 
respect,  and  containing  a  notice  of  a  hearing  upon  a  day  and  at  a  place  therein 
fixed  at  least  thirty  days  after  the  service  of  said  complaint.  The  person  so 
complained  of  shall  have  the  right  to  appear  at  the  place  and  time  so  fixed 
and  show  cause  why  an  order  should  not  be  entered  by  the  commission  or 
board  requiring  such  person  to  cease  and  desist  from  the  violation  of  the  law 
80  charged  in  said  complaint.  Any  person  may  make  application,  and  upon 
good  cause  shown  may  be  allowed  by  the  commission  or  board,  to  intervene 
and  appear  in'  said  proceeding  by  counsel  or  in  person.  The  testimony  in 
any  such  proceeding  shall  be  reduced  to  writing  and  filed  in  the  oflSce  of  the 
commission  or  board.  If  upon  such  hearing  the  commission  or  board,  as  the 
case  may  be,  shall  be  of  the  opinion  that  any  of  the  provisions  of  said  sections 
have  been  or  are  being  violated,  it  shall  make  a  report  in  writing  in  which  it 
shall  state  its  findings  as  to  the  facts,  and  shall  issue  and  cause  to  be  served 
on  such  person  an  order  requiring  such  person  to  cease  and  desist  from  such 
violations,  and  divest  itself  of  the  stock  held  or  rid  itself  of  the  directors 
chosen  contrary  to  the  provisions  of  sections  seven  and  eight  of  this  Act,  if  any 
there  be,  in  the  manner  and  within  the  time  fixed  by  said  order.  Until  a 
transcript  of  the  record  in  such  hearing  shall  have  been  filed  in  a  circuit 
court  of  appeals  of  the  United  States,  as  hereinafter  provided,  the  commission 
or  board  may  at  any  time,  upon  such  notice  and  in  such  manner  as  it  shall 
deem  proper,  modify  or  set  aside,  in  whole  or  in  part,  any  report  or  any  ordei 
made  or  issued  by  it  under  this  section. 

If  such  person  fails  or  neglects  to  obey  such  order  of  the  commission  or 
board  while  the  same  is  in  effect,  the  commission  or  board  may  apply  to 
the  circuit  court  of  appeals  of  the  United  States,  within  any  circuit  where  the 
violation  complained  of  was  or  is  being  committed  or  where  such  person 
resides  or  carries  on  business,  for  the  enforcement  of  its  order,  and  shall 
certify  and  file  with  its  application  a  transcript  of  the  entire  record  in  the 
proceeding,  including  all  the  testimony  taken  and  the  report  and  order  of  the 
commission  or  board.  Upon  such  filing  of  the  application  and  transcript  the 
court  shall  cause  notice  thereof  to  be  served  upon  such  person  and  thereupon 
shall  have  jurisdiction  of  the  proceeding  and  of  the  question  determined 
therein,  aud  shall  have  power  to  make  and  enter  upon  the  pleadings,  testi- 
mony, and  proceedings  set  forth  in  such  transcript  a  decree  affirming,  modify- 
ing, or  setting  aside  the  order  of  the  commission  or  board.  The  findings  of 
the  commission  or  board  as  to  the  facts,  if  supported  by  testimony,  shall  be 
connlusive.  If  either  party  shall  apply  to  the  court  for  leave  to  adduce  addi- 
tional evidence,  and  shall  show  to  the  satisfaction  of  the  court  that  such 
additional  evidence  is  material  and  that  there  were  reasonable  grounds  for 
the  failure  to  adduce  such  evidence  in  the  proceeding  before  the  commission 
or  board,  the  court  may  order  such  additional  evidence  to  be  taken  before 
the  commission  or  board  and  to  be  adduced  upon  the  hearing  in  such  manner 
and  upon  such  terms  and  conditions  as  to  tlie  court  may  seem  proper.  The 
commission  or  board  may  modify  its  findings  as  to  the  facts,  or  make  new 
findings,  by  reason  of  the  additional  evidence  so  taken,  and  it  shall  file  such 
modified  or  new  findings,  which,  if  supported  by  testimony,  shall  be  con- 
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elusive,  and  its  recommendation,  if  any,  for  the  modification  or  setting  aside 
of  its  original  order,  with  the  return  of  such  additional  evidence.  The  judg- 
ment and  decree  of  the  court  shall  be  final,  except  that  the  same  shall  be 
subject  to  review  by  the  Supreme  Court  upon  certiorari  as  provided  in  section 
two  hundred  and  forty  of  the  Judicial  Code. 

Any  party  required  by  such  order  of  the  commission  or  board  to  cease  and 
desist  from  a  violation  charged  may  obtain  a  review  of  such  order  in  said 
circuit  court  of  appeals  by  filing  in  the  court  a  written  petition  praying  that 
the  order  of  the  commission  or  board  be  set  aside.  A  copy  of  such  petition 
shall  be  forthwith  served  upon  the  commission  or  board,  and  thereupon  the 
commission  or  board  forthwith  shall  certify  and  file  in  the  court  a  transcript 
of  the  record  as  hereinbefore  provided.  Upon  the  filing  of  the  transcript  the 
court  shall  have  the  same  jurisdiction  to  affirm,  set  aside,  or  modify  the  order 
of  the  commission  or  board  as  in  the  case  of  an  application  by  the  commission 
or  board  for  the  enforcement  of  its  order,  and  the  findings  of  the  commission 
or  board  as  to  the  facts,  if  supported  by  testimony,  shall  in  like  manner  be 
conclusiva 

The  jurisdiction  of  the  circuit  court  of  appeals  of  the  United  States  to 
enforce,  set  aside,  or  modify  orders  of  the  commission  or  board  shall  be 
exclusive. 

Such  proceedings  in  the  circuit  court  of  appeals  shall  be  given  precedence 
over  other  cases  pending  therein,  and  shall  be  in  every  way  expedited.  No 
order  of  the  commission  or  board  or  the  judgment  of  the  court  to  enforce  the 
same  shall  in  any  wise  relieve  or  absolve  any  person  from  any  liability  under 
the  antitrust  Acts. 

Complaints,  orders,  and  other  processes  of  the  commission  or  board  under 
this  section  may  be  served  by  anyone  duly  authorized  by  the  commission  or 
board,  either  (a)  by  delivering  a  copy  thereof  to  the  person  to  be  served,  or  to 
a  member  of  the  partnership  to  be  served,  or  to  the  president,  secretary,  or 
other  executive  oflBcer  or  a  director  of  the  corporation  to  be  served;  or  (b) 
by  leaving  a  copy  thereof  at  the  principal  office  or  place  of  business  of  such 
person;  or  (c)  by  registering  and  mailing  a  copy  thereof  addressed  to  such 
person  at  his  principal  office  or  place  of  business.  The  verified  return  by 
the  person  so  serving  said  complaint,  order,  or  other  process  setting  forth 
the  manner  of  said  service  shall  be  proof  of  the  same,  and  the  return  post- 
office  receipt  for  said  complaint,  order,  or  other  process  registered  and  mailed 
as  aforesaid  shall  be  proof  of  the  service  of  the  same.     [38  Stat,  L.  75^.] 

Sec  240  of  the  Judicial  Code  is  given  in  1012  Supp.  Fed.  Stat.  Annot.  232.         ^^ 

Sec.  12.  \8vxts,  etc.,  brought  in  wTiat  district  —  service  of  process."]  That 
any  suit,  action,  or  proceeding  under  the  antitrust  laws  against  a  corporation 
may  be  brought  not  only  in  the  judicial  district  whereof  it  is  an  inhabitant, 
but  also  in  any  district  wherein  it  may  be  found  or  transacts  business ;  and 
all  process  in  such  cases  may  be  served  in  the  district  of  which  it  is  an 
inhabitant,  or  wherever  it  may  be  found.     [38  Stat.  L.  736.'] 

Sec.  13.  [Svhpoenas.']  That  in  any  suit,  action,  or  proceeding  brought 
by  or  on  behalf  of  the  United  States  subpa?nas  for  witnesses  who  are  required 
to  attend  a  court  of  the  United  States  in  any  judicial  district  in  any  case^ 
civil  or  criminal,  arising  under  the  antitrust  laws  may  run  into  any  other 
district :  Provided,  That  in  civil  cases  no  writ  of  subpoena  shall  issue  for  wit- 
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nesses  living  out  of  the  district  in  which  the  court  is  held  at  a  greater  distance 
than  one  hundred  miles  from  the  place  of  holding  the  same  without  the  per- 
mission of  the  trial  court  being  first  had  upon  proper  application  and  cause 
shown.     IS8  Stat.  L.  ISC'] 

Sec.  14.  [Individual  liability  of  directors,  etcl  That  whenever  a  corpo- 
ration shall  violate  any  of  the  penal  provisions  of  the  antitrust  laws,  such 
violation  shall  be  deemed  to  be  also  that  of  the  individual  directors,  officers, 
or  agents  of  such  corporation  who  shall  have  authorized,  ordered,  or  done  any 
of  the  acts  constituting  in  whole  or  in  part  such  violation,  and  such  violation 
shall  be  deemed  a  misdemeanor,  and  upon  conviction  therefor  of  any  such 
director,  officer,  or  agent  he  shall  be  punished  by  a  fine  of  not  exceeding 
$5,000  or  by  imprisonment  for  not  exceeding  one  year,  or  by  both,  in  the 
discretion  of  the  court.    [38  Stat  L.  736.'] 

Sec.  15.  [Injunctions  —  courts  —  duty  of  district  attorneys  —  parties 
defendant.]  That  the  several  district  courts  of  the  United  States  are  hereby 
invested  with  jurisdiction  to  prevent  and  restrain  violations  of  this  Act, 
and  it  shall  be  the  duty  of  the  several  district  attorneys  of  the  United  States, 
in  their  respective  districts,  under  the  direction  of  the  Attorney  General,  to 
institute  proceedings  in  equity  to  prevent  and  restrain  such  violations.  Such 
proceedings  may  be  by  way  of  petition  setting  forth  the  case  and  praying  that 
such  violation  shall  be  enjoined  or  otherwise  prohibited.  When  the  parties 
complained  of  shall  have  been  duly  notified  of  such  petition,  the  court  shall 
proceed,  as  soon  as  may  be,  to  the  hearing  and  determination  of  the  case ;  and 
pending  such  petition,  and  before  final  decree,  the  court  may  at  any  time 
make  such  temporary  restraining  order  or  prohibition  as  shall  be  deemed  just 
in  the  premises.  Whenever  it  shall  appear  to  the  court  before  which  any 
such  proceeding  may  be  pending  that  the  ends  of  justice  require  that  other 
parties  should  be  brought  before  the  court,  the  court  may  cause  them  to  be 
summoned,  whether  thev  reside  in  the  district  in  which  the  court  is  held  or 
not,  and  subpoenas  to  that  end  may  be  served  in  any  district  by  the  marshal 
thereof.     [38  Stat.  L.  736.] 

Sec.  16.  [Injunctive  relief  hy.  private  parties.]  That  any  person,  firm, 
corporation,  or  association  shall  be  entitled  to  sue  for  and  have  injunctive  re- 
lief, in  any  court  of  the  United  States  having  jurisdiction  over  the  parties, 
against  threatened  loss  or  damage  by  a  violation  of  the  antitrust  laws,  in- 
cluding sections  two,  three,  seven  and  eight  of  this  Act,  when  and  under 
the  same  conditions  and  principles  as  injunctive  relief  against  threatened 
conduct  that  will  cause  loss  or  damage  is  granted  by  courts  of  equity,  under 
the  rules  governing  such  proceedings,  and  upon  the  execution  of  proper  bond 
against  damages  for  an  injunction  improvidently  granted  and  a  showing  that 
the  danger  of  irreparable  loss  or  damage  is  immediate,  a  preliminary  injunc- 
tion may  issue :  Provided,  That  nothing  herein  contained  shall  be  construed 
to  entitle  any  person,  firm,  corporation,  or  association,  except  the  United 
States,  to  bring  suit  in  equity  for  injunctive  relief  against  any  common 
carrier  subject  to  the  provisions  of  the  Act  to  regulate  commerce,  approved 
February  fourth,  eighteen  hundred  and  eighty-seven,  in  respect  of  any  matter 
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subject  to  the  regulation,  supervision,  or  other  jurisdiction  of  the  Interstate 
Commerce  Commission.    [^38  StaL  L.  737.] 

For  the  Act  of  Feb.  4,  1887,  see  3  Fed.  tion  to  private  persons  against  threatened 

Stat  Annot.  808.  loss.      Fleitmann,    etc.    Co.,    v.    Welsbach 

Extent  of  relief .—- This  section  does  not  Street  Lighting  Co.,   (1915)   240  U.  S.  27, 

go  farther  in  terms  than  to  give  an  injunc-*  affirming  211  Fed.  103. 

Sec.  17.  ^Preliminary  injunctions  and  temporary  restraining  orders  — 
notice.']  That  no  preliminary  injunction  shall  be  issued  without  notice  to 
the  opposite  party. 

K'o  temporary  restraining  order  shall  be  granted  without  notice  to  the  oppo- 
site party  unless  it  shall  clearly  appear  from  specific  facts  shown  by  afiidavit 
or  by  the  verified  bill  that  immediate  and  irreparable  injury,  loss,  or  dam- 
age w^ill  result  to  the  applica^t  before  notice  can  be  served  and  a  hearing  had 
thereon.  Every  such  temporary  restraining  order  shall  be  indorsed  with  the 
date  and  hour  of  issuance,  shall  be  forthwith  filed  in  the  clerk's  ofiice  and 
entered  of  record,  shall  define  the  injury  and  state  why  it  is  irreparable  and 
why  the  order  was  granted  without  notice,  and  shall  by  its  terms  expire  within 
such  time  after  entry,  not  to  exceed  ten  days,  as  the  court  or  judge  may  fix, 
unless  within  the  time  so  fixed  the  order  is  extended  for  a  like  period  for  good 
cause  shown,  and  the  reasons  for  such  extension  shall  be  entered  of  record. 
In  case  a  temporary  restraining  order  shall  be  granted  without  notice  in  the 
contingency  specified,  the  matter  of  the  issuance  of  a  preliminary  injunction 
shall  be  set  down  for  a  hearing  at  the  earliest  possible  time  and  shall  tako 
precedence  of  all  matters  except  older  matters  of  the  same  character;  and 
when  the  same  comes  up  for  hearing  the  party  obtaining  the  temporary  re- 
straining order  shall  proceed  with  the  application  for  a  preliminary  injunc- 
tion, and  if  he  does  not  do  so  the  court  shall  dissolve  the  temporary  restraining 
order.  Upon  two  days'  notice  to  the  party  obtaining  such  temporary  restrain- 
ing order  the  opposite  party  may  appear  and  move  the  dissolution  or  modifi- 
cation of  the  order,  and  in  that  event  the  court  or  judge  shall  proceed  to  hear 
and  determine  the  motion  as  expeditiously  as  the  ends  of  justice  may  require. 

Section  two  hundred  and  sixty-three  of  an  Act  entitled  "An  Act  to  codify, 
revise,  and  amend  the  laws  relating  to  the  judiciary/'  approved  Match  third^ 
nineteen  hundred  and  eleven,  is  hereby  repealed. 

Nothing  in  this  section  contained  shall  be  deemed  to  alter,  repeal,  or  amend 
section  two  hundred  and  sixty-six  of  an  Act  entitled  "An  Act  to  codify, 
revise,  and  amend  the  laws  relating  to  the  judiciary,"  approved  March  thirdi 
nineteen  hundred  and  eleven.     [38  Stat.  L.  757.] 

Sec.  263  of  the  Judicial  Code  is  given  in  retroactive  and  does  not  apply  to  tempo- 

1912  Supp.  Fed.  Stat.  Annot.  211.  rary  restraining  orders  granted  under  sec- 

For   sec.   266   of  the  Judicial   Code,   see  tion  263  of  the  Judicial  Code  (1912  Supp. 

1912  Supp.  Fed.  Stat.  Annot.  242.  Fed.  Stat.  Annot.  211),  prior  to  the  enact- 
Hot  retroactive.  —  This  section  requiring  ment  of  this  section.     Western  Union  Tel. 

a  bond  or  security  as  a  condition  precedent  Co.  v.  United  States,  etc..  Trust  Co.  (C.  C. 

to  the  issue  of  a  restraining  order  is  not  A.  8th  Cir.  1915)  221  Fed.  545. 

Sec.  18.  ^Restraining  orders,  etc.  —  security  as  condition  precedent.] 
That,  except  as  otherwise  provided  in  section  16  of  this  Act,  no  restraining 
order  or  interlocutory  order  of  injunction  shall  issue,  except  upon  the  giving 
of  security  by  the  applicant  in  such  sum  as  the  court  or  judge  may  deem 
proper,  conditioned  upon  the  payment  of  such  costs  and  damages  as  may  be 
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incurred  or  suffered  by  any  party  who  may  be  found  to  have  been  wrongfully 
enjoined  or  restrained  thereby.     \_S8  Stat.  L,  738.'] 

Sec.  19.  [Resiraimng  orders,  etc.  —  contents.']  That  every  order  of 
injunction  or  restraining  order  shall  set  forth  the  reasons  for  the  issuance  of 
the  same,  shall  be  specific  in  terms,  and  shall  describe  in  reasonable  detail, 
and  not  by  reference  to  the  bill  of  complaint  or  other  document,  the  act  or  acts 
sought  to  be  restrained,  and  shall  be  binding  only  upon  the  parties  to  the  suit, 
their  officers,  agents,  servants,  employees,  and  attorneys,  or  thoSe  in  active 
concert  or  participating  with  them,  and  who  shall,  by  personal  service  or 
otherwise,  have  received  actual  notice  of  the  same.     [55  Stat.  L.  738.] 

Sec.  20.  [^Restraining  orders,  etc.  —  when  not  to  issue.]  That  no 
restraining  order  or  injunction  shall  be  granted  by  any  court  of  the  United 
States,  or  a  judge  or  the  judges  thereof,  in  any  case  between  an  employer  and 
employees,  or  between  employers  and  employees,  or  between  employees,  or  be- 
tween persons  employed  and  persons  seeking  employment,  involving,  or  grow- 
ing out  of,  a  dispute  concerning  terms  or  conditions  of  employment,  unless 
necessary  to  prevent  irreparable  injury  to  property,  or  to  a  property  right, 
of  the  party  making  the  application,  for  which  injury  there  is  no  adequate 
remedy  at  law,  and  such  property  or  property  right  must  be  described  with 
particularity  in  the  application,  which  must  be  in  writing  and  sworn  to  by 
the  applicant  or  by  his  agent  or  attorney. 

And  no  such  restraining  order  or  injunction  shall  prohibit  any  person  or 
persons,  whether  singly  or  in  concert,  from  terminating  any  relation  of  em- 
ployment, or  from  ceasing  to  perform  any  work  or  labor,  or  from  recom- 
mending, advising,  or  persuading  others  by  peaceful  means  so  to  do;  or  from 
attending  at  any  place  where  any  such  person  or  persons  may  lawfully  be, 
for  the  purpose  of  peacefully  obtaining  or  communicating  information,  or 
from  peacefully  persuading  any  person  to  work  or  to  abstain  from  working; 
or  from  ceasing  to  patronize  or  to  employ  any  party  to  such  dispute,  or  from 
recommending,  advising,  or  persuading  others  by  peaceful  and  lawful  means 
sq'to  do;  or  from  paying  or  giving  to,  or  withholding  from,  any  person  en- 
gaged  in  such  dispute,  any  strike  benefits  or  other  moneys  or  things  of  value ; 
Or  from  peaceably  assembling  in  a  lawful  manner,  and  for  lawful  purposes ; 
or  from  doing  any  act  or  thing  which  might  lawfully  be  done  in  the  absence 
of  such  dispute  by  any  party  thereto ;  nor  shall  any  of  the  acts  specified  in  this 
paragraph  be  considered  or  held  to  be  violations  of  any  law  of  the  United 
States.     [55  Stat.  L.  738.] 

Sec.  21.  [Contempt  —  what  constitutes.]  That  any  person  who  shall 
willfully  disobey  any  lawful  writ,  process,  order,  rule,  decree,  or  command  of 
any  district  court  of  the  United  States  or  any  court  of  the  District  of  Colum- 
bia by  doing  any  act  or  thing  therein,  or  thereby  forbidden  to  be  done  by  him, 
if  the  act  or  thing  so  done  by  him  be  of  such  character  as  to  constitute  also  a 
criminal  offense  under  any  statute  of  the  United  States,  or  under  the  laws 
of  any  State  in  which  the  act  was  committed,  shall  be  proceeded  against  for 
his  said  contempt  as  hereinafter  provided.     [38  Stat.  L,  738.] 

Sec.  22.  [Contempt  —  procedtire.]  That  whenever  it  shall  be  made  to 
appear  to  any  district  court  or  judge  thereof,  or  to  any  judge  therein  sitting, 
by  the  return  of  a  proper  officer  on  lawful  process,  or  upon  the  affidavit  of 

2S0 


Act  of  Oct  15,  1914.  TRADE  UNIONS,  ETC.  Act  of  Oct.  15,  1914. 

some  credible  person,  or  by  information  filed  by  any  district  attorney,  that 
there  is  reasonable  ground  to  believe  that  any  person  has  been  guilty  of  such 
contempt,  the  court  or  judge  thereof,  or  any  judge  therein  sitting,  may  issue 
a  rule  requiring  the  said  person  so  charged  to  show  cause  upon  a  day  certain 
why  he  should  not  be  punished  therefor,  which  rule,  together  with  a  copy 
of  the  affidavit  or  information,  shall  be  served  upon  the  person  charged,  with 
sufficient  promptness  to  enable  him  to  prepare  for  and  make  return  to  the 
order  at  the  time  fixed  therein.  If  upon  or  by  such  return,  in  the  judgment 
of  the  court,  the  alleged  contempt  be  not  sufficiently  purged,  a  trial  shall  be 
directed  at  a  time  and  place  fixed  by  the  court:  Provided,  however.  That  if 
the  accused,  being  a  natural  person,  fail  or  refuse  to  make  return  to  the  rule 
to  show  cause,  an  attachment  may  issue  against  his  person  to  compel  an  an- 
swer, and  in  case  of  his  continued  failure  or  refusal,  or  if  for  any  reason  it 
be  impracticable  to  dispose  of  the  matter  on  the  return  day,  he  may  be  re- 
quired to  give  reasonable  bail  for  his  attendance  at  the  trial  and  his  submis- 
sion to  the  final  judgment  of  the  court.  Where  the  accused  is  a  body  corpo- 
rate, an  attachment  for  the  sequestration  of  its  property  may  be  issued  upon 
like  refusal  or  failure  to  answer. 

In  aU  cases  within  the  purview  of  this  Act  such  trial  may  be  by  the 
court,  or,  upon  demand  of  the  accused,  by  a  jury;  in  which  latter  event  the 
court  may  impanel  a  jury  from  the  jurors  then  in  attendance,  or  the  court  or 
the  judge  thereof  in  chambers  may  cause  a  sufficient  number  of  jurors  to  be 
selected  and  smnmoned,  as  provided  by  law,  to  attend  at  the  time  and  place 
of  trial,  at  which  time  a  jury  shall  be  selected  and  impaneled  as  upon  a  trial 
for  misdemeanor ;  and  such  trial  shall  conform,  as  near  as  may  be,  to  the  prac- 
tice in  criminal  cases  prosecuted  by  indictment  or  upon  information. 

If  the  accused  be  found  guilty,  judgment  shall  be  entered  accordingly, 
prescribing  the  punishment,  either  by  fine  or  imprisonment,  or  both,  in  the 
discretion  of  the  court.    Such  fine  shall  be  paid  to  the  United  States  or  to  the 
complainant  or  other  party  injured  by  the  act  constituting  the  contempt,  or 
may,  where  more  than  one  is  so  damaged,  be  divided  or  apportioned  among 
them  as  the  court  may  direct,  but  in  no  case  shall  the  fine  to  be  paid  to 
the  United  States  exceed,  in  case  the  accused  is  a  natural  person,  the  sum  of 
$1,000,  nor  shall  such  imprisonment  exceed  the  term  of  six  months:   Pro- 
vided.  That  in  any  case  the  court  or  a  judge  thereof  may,  for  good  cause 
shown,  by  affidavit  or  proof  taken  in  open  court  or  before  such  judge  and  filed 
with  the  papers  in  the  case,  dispense  with  the  rule  to  show  cause,  and  may 
issue  an  attachment  for  the  arrest  of  the  person  charged  with  contempt;  in 
which  event  such  person,  when  arrested,  shall  be  brought  before  such  court 
or  a  judge  thereof  without  unnecessary  delay  and  shall  be  admitted  to  bail  in 
a  reasonable  penalty  for  his  appearance  to  answer  to  the  charge  or  for  trial 
for  the  contempt ;  and  thereafter  the  proceedings  shall  be  the  same  as  pro- 
vided herein  in  case  the  rule  had  issued  in  the  first  instance.     [^S8  Stat,  L. 
7S8.'] 

Sec.  23.  [Contempt  —  review  of  conviction  —  hail,"]  That  the  evidence 
taken  upon  the  trial  of  any  persons  so  accused  may  be  preserved  by  bill  of 
exceptions,  and  any  judgment  of  conviction  may  be  reviewed  upon  writ  of 
error  in  all  respects  as  now  provided  by  law  in  criminal  cases,  and  may  be 
affirmed,  reversed,  or  modified  as  justice  may  require.  Upon  the  granting  of 
such  writ  of  error,  execution  of  judgment  shall  be  stayed,  and  the  accused,  if 
thereby  sentenced  to  imprisonment,  shall  be  admitted  to  bail  in  such  reason- 
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able  sum  as  may  be  required  by  the  court,  or  by  any  justice,  or  any  judge 
of  any  district  court  of  the  United  States  or  any  court  of  the  District  of 
Columbia.     [38  Stat  L.  739.] 

Sec.  24.  [Contempts  —  existing  statvies  when  applicable,']  That  noth- 
ing herein  contained  shall  be  construed  to  relate  to  contempts  committed  in 
the  presence  of  the  court,  or  so  near  thereto  as  to  obstruct  the  administration 
of  justice,  nor  to  contempts  committed  in  disobedience  of  any  lawful  writ, 
process,  order,  rule,  decree,  or  command  entered  in  any  suit  or  action  brought 
or  prosecuted  in  the  name  of,  or  on  behalf  of,  the  United  States,  but  the  same, 
and  all  other  cases  of  contempt  not  specifically  embraced  within  section  twen- 
ty-one of  this  Act,  may  be  punished  in  conformity  to  the  usages  at  law  and  in 
equity  now  prevailing.     [38  Stat.  L.  739.] 


Sec.  25. 
proceedings. 


Contempts  —  statute  of  limitations  —  other  suits  —  pending 
That  no  proceeding  for  contempt  shall  be  instituted  against 
any  person  unless  begun  within  one  year  from  the  date  of  the  act  complained 
of ;  nor  shall  any  such  proceeding  be  a  bar  to  any  criminal  prosecution  for 
the  same  act  or  acts ;  but  nothing  herein  contained  shall  affect  any  proceed- 
ings in  contempt  pending  at  the  time  of  the  passage  of  this  Act  [38  Stat. 
L.  TJfO.] 

Sec.  26.  [Effect  of  partial  unconstituiionality  of  Act.]  If  any  clause, 
sentence,  paragraph,  or  part  of  this  Act  shall,  for  any  reason,  be  adjudged  by 
any  court  of  competent  jurisdiction  to  be  invalid,  such  judgment  shall  not 
affect,  impair,  or  invalidate  the  remainder  thereof,  but  shall  be  confined  in 
its  operation  to  the  clause,  sentence,  paragraph,  or  part  thereof  directly  in- 
volved in  the  controversy  in  which  such  judgment  shall  have  been  rendered. 
[38  Stat.  L.  7i0.] 


TREASURY  DEPARTMENT. 

Act  of  August  1,  1914,  Ch.  223,  283. 

Sec.  1.  Details  by  Secretary  of  Treasury,  283. 

Act  of  September  2,  1914,  Ch.  293  (War  Risk  Insurance  Act),  283. 

Seel,  Creation  of  Bureau  of  War  Risk  Insurance— Salary  of  Director, 
283. 

2.  Powers,  283. 

3.  Form  of  Policy — Rates  of  Premiums — Proceeds,  283. 

4.  Rules  and  Regulations,  284. 

5.  Advisory  Board — Duties — Compensation — Claims  for  Losses,  284. 

6.  Adjustment  and  Payment  of  Claims  for  Losses,  284. 

7.  Fund  for  Payment  of  Losses,  284. 

8.  ApprQpriation  for  Defraying  Expenses,  284. 

P.  Suspension  of  Act — Outstanding  Insurance  and  Claims,  284. 

10.  Report  of  Expenditures,  285. 

11.  Time  of  Taking  Effect,  285. 
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Act  of  March  3,  1915,  Ch.  75,  285. 

Sec.  1,  Details  by  Secretary  of  Treasury,  285. 

Act  of  March  4, 1915,  Ch.  141, 285. 

5*^^:.  1.  Technical  Services  in  Office  of  Coast  Guard — Report  to  Congress, 
285. 
Bureau  of  Engraving  and  Printing — Employees — Salaries — Ex- 
penditures for  Services — Report,  285. 


[Sec.  1.]  [Details  by  Secretary  of  Treasury,']  *  *  *  The  Secretary 
of  the  Treasury  is  authorized  to  use  for,  and  in  connection  with,  the  enforce- 
ment of  the  laws  relating  to  the  Treasury  Department  and  the  several  branches 
of  the  public  service  under  its  control,  not  exceeding  at  any  one  time  four 
persons  paid  from  the  appropriation  for  the  collection  of  customs,  four  per- 
sons paid  from  the  appropriation  for  salaries  and  expenses  of  internal-revenue 
agents  or  from  the  appropriation  for  the  foregoing  purpose,  and  four  persons 
paid  from  the  appropriation  for  suppressing  counterfeiting  and  other  crimes, 
but  not  exceeding  six  persons  so  detailed  shall  be  employed  at  any  one  time 
hereunder:  Provided,  That  nothing  herein  contained  shall  be  construed  to  de- 
prive the  Secretary  of  the  Treasury  from  making  any  detail  now  otherwise 
authorized  by  existing  law.     [38  Stai,  L.  621,'] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  Aug.  1,  1914,  ch.  223. 


An  Act  To  authorize  the  establishment  of  a  Bureau  of  War  Risk  Insurance  in  the  Treasury 

Department. 

lAct  of  Sept.  2,  1014,  Ch.  293.1 

Whereas  the  foreign  commerce  of  the  United  States  is  now  greatly  impeded 
and  endangered  through  the  absence  of  adequate  facilities  for  the  insurance 
of  American  vessels  and  their  cargoes  against  the  risks  of  war ;  and 
Whereas  it  is  deemed  necessary  and  expedient  that  the  United  States  shall 
temporarily  provide  for  the  export  shipping  trade  of  the  United  States 
adequate  facilities  for  the  insurance  of  its  commerce  against  the  risks  of 
war:  Therefore    *    *    * 

[Sec.  1.]  [Creation  of  Bureau  of  War  Risk  Insurance  —  salary  of  di- 
rector.'] That  there  is  established  in  the  Treasury  Department  a  bureau  to 
be  known  as  the  Bureau  of  War  Risk  Insurance,  the  director  of  which  shall 
be  entitled  to  a  salary  at  the  rate  of  $5,000  per  annum.     [38  Stat.  L,  111.] 

Sec.  2.  [Powers,]  That  the  said  Bureau  of  War  Risk  Insurance,  subject 
to  the  general  direction  of  the  Secretary  of  the  Treasury,  shall,  as  soon  as 
practicable,  make  provisions  for  the  insurance  by  the  United  States  of  Ameri- 
can vessels,  their  freight  and  passage  moneys,  and  cargoes  shipped  or  to  be 
shipped  therein,  against  loss  or  damage  by  the  risks  of  war,  whenever  it  shall 
appear  to  the  Secretary  that  American  vessels,  shippers,  or  importers  in 
American  vessels  are  unable  in  any  trade  to  secure  adequate  war  risk  insur- 
ance on  reasonable  terms.     [38  Stai.  L.  111.] 

Sec.  3.  [Form  of  policy  —  raies  of  premiums  —  proceeds.]  That  the 
Bureau  of  War  Risk  Insurance,  with  the  approval  of  the  Secretary  of  tho 
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Treasury,  is  hereby  authorized  to  adopt  and  publish  a  form  of  war  risk  policy, 
and  to  fix  reasonable  rates  of  premium  for  the  insurance  of  American  vessels, 
their  freight  and  passage  moneys  and  cargoes  against  war  risks,  which  rates 
shall  be  subject  to  such  change,  to  each  port  and  for  each  class,  as  the  Secre- 
tary shall  find  may  be  required  by  the  circumstances.  The  proceeds  of  the 
aforesaid  premiums  when  received  shall  be  covered  into  the  Treasury  of  the 
United  States.     [38  Stat.  L.  711.'] 

Sec.  4.  IRxiles  and  regvlations.']  That  the  Bureau  of  War  Risk  Insur- 
ance, with  the  approval  of  the  Secretary  of  the  Treasury,  shall  have  power  to 
make  any  and  all  rules  and  regulations  necessary  for  carrying  out  the  pur- 
poses of  this  Act    [38  Stat.  L.711.'] 

Sec.  5.  ^Advisory  board  —  duties  —  compensation  —  claims  for  losses.] 
That  the  Secretary  of  the  Treasury  is  authorized  to  establish  an  advisory 
board,  to  consist  of  three  members  skilled  in  the  practices  of  war  risk  insur- 
ance, for  the  purpose  of  assisting  the  Bureau  of  War  Risk  Insurance  in  fixing 
rates  of  premium  and  in  adjustment  of  claims  for  losses,  and  generally  in 
carrying  out  the  purposes  of  this  Act;  the  compensation  of  the  members  of 
said  board  to  be  determined  by  the  Secretary  of  the  Treasury,  but  not  to  ex- 
ceed $25  a  day  each,  while  actually  employed.  In  the  event  of  disagreement 
as  to  the  claim  for  losses,  or  amount  thereof,  between  the  said  bureau  and 
the  parties  to  such  contract  of  insurance,  an  action  on  the  claim  may  be 
brought  against  the  United  States  in  the  District  Court  of  the  United  States, 
sitting  in  admiralty,  in  the  district  in  which  the  claimant  or  his  agent  may 
reside.     [38  Stat.  L.  711.] 

Sec.  6.  {^Adjustment  and  payment  of  claims  for  losses.]  That  the  director 
of  the  Bureau  of  War  Risk  Insurance,  upon  the  adjustment  of  any  claims 
for  losses  in  respect  of  which  no  action  shall  have  been  begun,  shall,  on  ap- 
proval of  the  Secretary  of  the  Treasury,  promptly  pay  such  claim  for  losses 
to  the  party  in  interest;  and  the  Secretary  of  the  Treasury  is  directed  to 
make  provision  for  the  speedy  adjustment  of  claims  for  losses  and  also  for 
the  prompt  notification  of  parties  in  interest  of  the  decisions  of  the  bureau  on 
their  claims.     [38  Stat.  L.  712.] 

Sec.  7.  [Fund  for  payment  of  losses.]  That  for  the  purpose  of  paying 
losses  accruing  under  the  provisions  of  this  Act  there  is  hereby  appropriated^ 
out  of  any  money  in  the  Treasury  of  the  United  States  not  otherwise  appro- 
priated, the  sum  of  $5,000,000.    [38  Stat.  L.  712.] 

Sec.  8.  [Appropriation  for  defraying  expenses.]  That  there  is  hereby 
appropriated,  for  the  purpose  of  defraying  the  expenses  of  the  establishment 
and  maintenance  of  the  Bureau  of  War  Risk  Insurance,  including  the  pay- 
ment of  salaries  herein  authorized  and  other  personal  services  in  the  District 
of  Columbia,  out  of  any  money  in  the  Treasury  of  the  United  States  not 
otherwise  appropriated,  the  sum  of  $100,000.     [88  Stat.  L.  712.] 

Sec.  9.  [Suspension  of  Act  —  outstanding  insurance  and  clainui.]  That 
the  President  is  authorized  whenever,  in  his  judgment,  the  necessity  of  fur- 
ther war  insurance  by  the  United  States  shall  have  ceased  to  exist,  to  suspend 
the  operations  of  this  Act  in  so  far  as  it  authorizes  insurance  by  the  United 
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States  against  loss  or  damage  by  risks  of  war,  which  suspension  shall  be  made, 
at  any  event,  within  two  years  after  the  passage  of  this  Act,  but  shall  not 
affect  any  insurance  outstanding  at  the  time  or  any  claims  pending  adjust- 
ment. For  the  purpose  of  the  final  adjustment  of  any  such  outstanding  in- 
surance or  claims,  the  Bureau  of  War  Risk  Insurance  may,  in  the  discretion 
of  the  President,  be  continued  in  existence  a  further  period  not  exceeding 
one  year.     [38  Stat.  L.  712.'\ 

Sec.  10.  [Report  of  expenditures,']  That  a  detailed  statement  of  all  ex- 
penditures under  this  Act  and  of  all  receipts  hereunder  shall  be  submitted 
to  Congress  at  the  begiiming  of  each  regular  session.     [_S8  Stat.  L.  712.'] 

Sec.  11.  [Time  of  taking  effect]  That  this  Act  shall  take  effect  from 
and  after  its  passage.    [88  Stat.  L.  712.] 


[Sec.  1.]  [Details  by  Secretary  of  Treasury.]  ♦  ♦  *  The  Secretary 
of  the  Treasury  is  authorized  to  use  for,  and  in  connection  with,  the  enforce- 
ment of  the  laws  relating  to  the  Treasury  Department  and  the  several 
branches  of  the  public  service  under  its  control,  not  exceeding  at  any  one 
time  four  persons  paid  from  the  appropriation  for  the  collection  of  customs, 
four  persons  paid  from  the  appropriation  for  salaries  and  expenses  of  in- 
ternal-revenue agents  or  from  the  appropriation  for  the  foregoing  purpose, 
and  four  persons  paid  from  the  appropriation  for  suppressing  counterfeiting 
and  other  crimes,  but  not  exceeding  six  persons  so  detailed  shall  be  employed 
at  any  one  time  hereunder :  Provided,  That  nothing  herein  contained  shall 
be  construed  to  deprive  the  Secretary  of  the  Treasury  from  making  any  de- 
tail now  otherwise  authorized  by  existing  law.     [88  Stat.  L.  8SJf.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  March  3,  1915,  ch.  75. 


[Sec.  1.]  [Technical  services  in  office  of  Coast  Chiard  —  report  to  Con- 
gress.] *  *  *  The  services  of  skilled  draftsmen,  and  such  other  technical 
services  as  the  Secretary  of  the  Treasury  may  deem  necessary  may  be  em- 
ployed only  in  the  office  of  the  Coast  Guard  in  connection  with  the  construc- 
tion and  repair  of  Coast  Guard  cutters,  to  be  paid  from  the  appropriation 
"Repairs  to  Coast  Guard  Cutters"  *  *  *.  A  statement  of  the  persons 
employed  hereunder,  their  duties,  and  the  compensation  paid  to  each,  shall 
be  made  to  Congress  each  year  in  the  annual  estimates.    [88  Stat.  L.  lOlJ/..] 

This  and  the  following  paragraph  are  from  the  Legislative,  Executive  and  Judicial 
Appropriation  Act  of  March  4,  1915,  ch.  141. 

[^Bureau  of  Engraving  and  Printing  —  employees  —  salaries  —  expendl- 
iwres  for  services  —  report.]  Bureau  of  Engraving  and  Printing  :  Di- 
rector, $6,000 ;  assistant  director,  $3,500 ;  chief  of  division  of  assignments 
and  reviews,  $3,000 ;  chief  clerk,  $2,500 ;  disbursing  agent,  $2,400 ;  medical 
and  sanitary  officer,  $2,000;  stenographer,  $1,800;  storekeeper,  $1,600;  as- 
sistant storekeeper  $1,000;  clerk  in  charge  of  purchases  and  supplies. 
$2,000 ;  clerks — one  of  class  four,  six  of  class  three,  nine  of  class  two,  nine  of 
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class  one,  eight  at  $1,000  each,  ten  at  $900  each,  six  at  $840  each,  fifteen  at 
$780  each;  nine  attendants,  at  $600  each;  helpers — two  at  $900  each,  two 
at  $720  each,  two  at  $600  each ;  three  messengers ;  seven  assistant  messengers ; 
captain  of  the  watch,  $1,400;  two  lieutenants  of  the  watch,  at  $900  each; 
sixty  watchmen;  two  forewomen  of  charwomen,  at  $540  each;  twenty-five 
day  charwomen,  at  $400  each;  seventy-seven  morning  and  evening  char- 
women, at  $300  each ;  foreman  of  laborers,  $900 ;  four  laborers ;  eighty-five 
laborers,  at  $540  each ;  in  all,  $241,760 ;  and  no  other  fund  appropriated  by 
this  or  any  other  Act  shall  be  used  for  services,  in  the  Bureau  of  Engraving 
and  Printing,  of  the  character  specified  in  this  paragraph,  except  in  cases 
of  emergency  arising  after  the  passage  of  this  Act,  and  then  only  on  the 
written  approval  of  the  Secretary  of  the  Treasury,  and  in  every  such  case  of 
emergency  a  detailed  statement  of  the  expenditures  on  account  thereof  shall 
be  reported  to  Congress  at  the  beginning  of  each  regular  session.  [S8  Stat. 
L.  lOU.} 


TRUSTS. 

Sec  TRADE  UNIONS  AND  COMBINATIONS  AND  TRUSTS. 


UNFAIR  COMPETITION. 


See  INTERSTATE  COMMERCE 


UNFAIR  TRADE. 

See  TRADE  UNIONS  AND  COMBINATIONS  AND  TRUSTS. 


UNITED  STATES  COTTON  FUTURES  ACT. 


See  INTERNAL  REVENUE. 
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VESSELS. 


See  SHIPPING  AND  NAVIGATION. 


VIRUSES,  SERUMS  AND  TOXINS. 

See  ANIMALS. 


VOLUNTEER  ARMY. 

Sec  WAR  DEPARTMENT  AND  MILITARY  ESTABLISHMENT. 


WAR  DEPARTMENT  AND  MILITARY 

ESTABLISHMENT. 

Act  of  April  25, 1914,  Ch.  71,  289. 

Sec,  1.  Land  Forces  of  United  States,  289. 

2.  Volunteer  Army — Term  of  Enlistment — Mustering  Out  of  Serv- 

ice, 289. 

3.  President's  Proclamation — Organisation,  289. 

4.  Laws,  etc,  of  Regular  Army  Govern — Power  of  President — Med^ 

teal  Department,  290. 

5.  Volunteer  Officers — Appointment  by  President,  291. 

6.  Staff  Officers— Chaplains,  291. 

7.  Volunteer   Officers — Law    Governing   Selection — Regular   Army 

Officers,  291. 

8.  Vacancies — Promotions,  292. 

P.  Returns  and  Muster  Rills — Daily  Records  by  Officers,  293. 

10.  Recruit  Rendezvous  and  Depots — Officers — Control,  293. 

11.  Recruiting  Officers — Selection — Rank — Pay,  293. 

12.  Officers — Assignments  and  Transfers,  294. 

13.  Pay,  Allowances  and  Pensions,  294. 

14.  Repeal  of  Conflicting  Laws,  294. 
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Act  of  April  27, 1914,  Ch.  72,  294. 

Seel.  Signal  Corps  —  Property  Returns  —  Moneys  Arising  from  Sale 

of  Supplies,  294. 
Absence  from   Service  —  Pay  —  When    Enlistment    Complete  ^^ 

Dishonorable  Discharge — Enlisted  Strength  of  Army,  294. 
Quartermaster  Sergeants,  295. 
Quartermaster  Corps — Enlisted  Force,  295. 
Pay  of  Clerks  and  Messengers  While  in  Philippines,  295. 
Assignments  of  Clerks,  etc,  to  Duty  in  War  Department,  295. 
Appointments  to  Staff  Corps  —  Officers  Detached  from  Commands^ 

296. 
State  Militia — Allotment  out  of  Appropriations,  297. 
Subsistence  Supplies  —  Sale  of,  297, 
Subscriptions  to  Newspapers,  etc.,  297. 
Horse  Shows  and  Horse  Races — Taking  Part  in,  298. 
Civilian  Employees  in  Quartermaster  Corps — Limit— Pay,  298. 
Shipment  of  Private  Mounts,  298. 
Engineer  Department  —  Appropriations  —  Settlement  of  TranS" 

actions,  298. 
Target  Practice  —  Issue  of  Rifles,  etc,  298. 

Act  of  July  18,  1914,  Ch.  186,  299. 

Seel.  Aviation  Section  Created — Part  of  Signal  Corps — Duties,  299. 

2.  Officers  —  Enlisted  Men  —  Students,  299. 

3.  Rank  —  Pay  and  Allowances  —  Instructing  Enlisted  Men  —  Cer^ 

tificates  of  Qualification  —  Payments  to  Widows,  300. 

Act  of  August  1,  1914,  Ch.  223,  301. 

Seel.  Military  Posts  —  Post-Offices,  301. 

Act  of  February  24,  19i5,  Ch.  54,  302. 

Detail  of  Majors  in  Ordnance  Department,  302. 

Act  of  March  3,  1915,  Ch.  76,  302. 

Seel.  "Public  Quarters^'  —  Meaning,  302. 

Board  of  Ordnance  and  Fortification  —  Right  to  Use  Inventions, 
302. 
5.  Per  Diem  Allowance,  302. 

Act  of  March  4,  1915,  Ch.  143,  302. 

Seel.  Officers  Abroad  to  Observe  Foreign  Armies — Expenses  How 

Met,  302. 
Signal  Corps — Exchange  of  Typewriters,  etc..  Authorised,  303. 
Soldiers  under  Sentence  of  Dishonorable  Discharge  —  Suspension 

of  Pay  and  Allowances,  o03. 
Quartermaster  Sergeants — Appointment,  303. 
Pay  of  Clerks  and  Messengers  while  in  Philippines,    303. 
Officers  on  Retired  List  —  Transfer  to  Active  List,  304. 
Public  Quarters  Not  Available  —  Commutation  Paid  Officers,  etc., 

304. 
Porto  Rico   Regiment   of  Infantry  —  Officers  —  Recommissions, 

304. 
Field  Artillery  of  Organised  Militia — Care  of  Horses  and  Ma- 
terial, 305. 
Subsistence  Supplies  —  Sale  of,  305. 
Fort  Leavenworth  Military  Prison  —  Name  Changed  —  Honorable 

Restoration  to  Duty  of  General  Prisoners,  306. 
Claims  of  Officers  and  Enlisted  Men  for  Loss  of  Private  Property 

— Scope  of  Former  Statute  Enlarged,  306. 
Service  in  Philippines  and  Panama  —  Term,  306. 
Contracts  Made  on  Behalf  of  Government — Formalities,  306. 
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Supplies  —  Funds  Used  for  Procurement  —  Sate  of  Articles  of 

Serviceable  Quartermaster  Property,  306. 
Medical  Supplies  and  Equipment  —  Sales  to  American  Red  Cross 

—  Settlement  of  Accounts  between  Various  Departments,  307. 
Interchange  of  Stores,  Material,  or  Services  between  Bureaus  — 

Disposition  of  Funds,  307. 
Promotions  —  Retired  Officers,  307. 
Sec.  2.  United  States  Disciplinary  Barracks  —  Establishment  and  Control 

—  Officers  —  Prisoners,  308. 

J.  Repeal  of  Inconsistent  Laws,  309. 


CROSS-REFEBEHGES. 

See  also  MILITARY  ACADEMY;  MILITIA;  NAVY. 
Military  schools,  see  EDUCATION. 

Officers  engaged  in  constructing  Panama  Canal,  see  RIVERS,  HARBORS 
AND  CANALS. 


An  Act  To  provide  for  raising  the  volunteer  forces  of  the  United  States  in  time  of  actnal 

or  threatened  war. 

lAct  of  ApHl  25,  1914,  Ch.  71.] 

[Sec.  1.]  [Land  forces  of  the  United  States."]  That  the  land  forces  of 
the  United  States  shall  consist  of  the  E^ular  Army,  the  organized  land 
militia  while  in  the  service  of  the  United  States,  and  such  volunteer  forces 
as  Congress  may  authorize.    138  Stat.  L.  5-^7.] 

Sec.  2.  {Volwfiteer  army  —  term  of  enlistment  —  mustering  out  of  serv- 
ice.] That  the  volunteer  forces  shall  be  raised,  organized,  and  maintained, 
as  in  this  Act  provided,  only  during  the  existence  of  war,  or  while  war  is 
imminent,  and  only  after  Congress  shall  have  authorized  the  President  to 
Taise  such  a  force:  Provided,  That  the  term  of  enlistment  in  the  volunteer 
forces  shall  be  the  same  as  that  for  the  Regular  Army,  exclusive  of  reserve 
periods,  and  all  officers  and  enlisted  men  composing  such  volunteer  forces 
shall  be  mustered  out  of  the  service  of  the  United  States  as  soon  as  practicable 
after  the  President  shall  have  issued  a  proclamation  announcing  the  termi- 
nation of  the  war  or  the  passing  of  the  imminence  thereof.  \38  Stat.  L. 
^7.] 

Sec.  3.  \_President's  proclamation  —  organizaiion.']  That  when  volunteer 
forces  are  to  be  raised  the  President  shall  issue  his  proclamation,  stating 
the  number  of  men  desired  for  each  arm,  corps,  and  department,  within  such 
limits  as  may  be  fixed  by  law,  and  he  shall  prescribe  such  rules  and  r^ula- 
tions,  not  inconsistent  with  the  terms  of  this  Act,  as  may  be  necessary  for  the 
purpose  of  examining,  organizing,  and  receiving  into  the  service  the  men 
•called  for :  Provided,  That  the  power  to  organize  volunteer  forces  shall  in- 
■clude  the  power  to  provide,  within  such  limits  as  are  or  may  be  prescribed 
by  law,  the  officers  and  enlisted  men  of  all  grades  and  classes,  and  the  trained 
nurses,  male  and  female,  that  may  be  necessary  in  the  various  arms,  corps, 
And  departments:    Provided  further.  That  when  three-fourths  of  the  pre- 
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scribed  minimiuxi  enlisted  strength  of  any  company,  troop,  or  battery,  or 
when  three-fourths  of  the  prescribed  minimum  enlisted  strength  of  each 
company,  troop,  or  battery  comprised  in  any  battalion  or  regiment  of  the 
organized  land  militia  of  any  State,  Territory,  or  the  District  of  Columbia^ 
organized  as  prescribed  by  law  and  War  Department  regulations,  shall  vol- 
unteer and  be  accepted  for  service  in  the  Volunteer  Army  as  such  company^ 
troop,  battery,  battalion  or  regiment,  such  organization  may  be  received  into 
the  volunteer  forces  in  advance  of  other  organizations  of  the  same  arm  or 
class  from  the  same  State,  Territory,  or  District,  and  the  officers  in  the 
organized  land  militia  service  with  such  organization  may  then,  within  the 
limits  prescribed  by  law,  be  appointed  by  the  President,  by  and  with  the 
advice  and  consent  of  the  Senate,  as  officers  of  corresponding  grades  in  the 
Volunteer  Army  and  be  assigned  to  the  same  grades  in  the  said  organization 
or  elsewhere  as  the  President  may  direct :  Provided  further.  That  all  enlisted 
men  received  into  the  service  in  the  volunteer  forces  shall,  as  far  as  practica- 
ble, be  taken  from  the  several  States  and  Territories  and  the  District  of 
Columbia  in  proportion  to  the  respective  populations  thereof:  Provided  fur- 
ther. That  when  the  raising  of  a  volunteer  force  shall  have  been  authorized  by 
Congress,  and  after  th.e  organized  land  militia  of  any  arm  or  class  shall  have 
been  called  into  the  military  service  of  the  United  States,  volunteers  of  that 
particular  artn  or  class  may  be  raised  and  accepted  into  said  service  in  ae* 
cordance  with  the  terms  of  this  Act  regardless  of  the  extent  to  which  other 
arms  or  classes  of  said  militia  shall  have  been  called  into  said  service.  ISS 
Stat.  L.  SJ^7.'] 

Sec.  4.  [Laws,  etc.,  of  regvlar  army  govern  —  power  of  President  — 
medi'Cal  department.']  That  the  volunteer  forces  shall  be  subject  to  the  lawSy 
orders,  and  regulations  governing  the  E^ular  Army  in  so  far  as  such  laws, 
orders,  and  regulations  are  applicable  to  officers  or  enlisted  men  whose  per- 
manent retention  in  the  military  service,  either  on  the  active  list  or  on  the 
retired  list,  is  not  contemplated  by  existing  law ;  and  no  distinction  shall  be 
made  between  the  Segular  Army,  the  organized  militia  while  in  the  military 
service  of  the  United  States,  and  the  volunteer  forces  in  respect  to  promotion 
or  to  the  conferring  upon  officers  or  enlisted  men  of  brevet  rank,  medals  of 
.  honor,  certificates  of  merit,  or  other  rewards  for  distinguished  service,  nor  in 
respect  to  the  eligibility  of  any  officer  of  said  Army,  militia,  or  volunteer 
forces  for  service  upon  any  court-martial,  court  of  inquiry,  or  military  com- 
mission: Provided,  That  the  organization  of  all  units  of  the  line  and  of 
the  signal  troops  of  the  volunteer  forces  shall  be  the  same  as  that  prescribed 
by  law  and  regulations  for  the  corresponding  units  of  the  Regular  Army: 
Provided  further.  That  when  military  conditions  so  require  the  President 
may  organize  the  land  forces  of  the  United  States  into  brigades  and  divisions 
and  such  higher  units  as  he  may  deem  necessary,  and  the  composition  of  units 
higher  than  the  regiment  shall  be  as  he  may  prescribe:  Provided  further,. 
That  to  each  regiment  of  Infantry,  Cavalry,  and  Artillery,  and  to  each  bat- 
talion of  Engineers  and  Signal  Corps  troops  organized  under  this  Act,  there 
shall  be  attached  the  same  personnel  of  the  Medical  Department  as  are  at- 
tached to  like  organizations  of  the  Regular  Army :  Provided  further.  That 
the  organization  of  the  coast  defenses,  of  machine-gun  detachments,  establish- 
ments of  the  Medical  Department,  remount  depots,  military  trains,  secret- 
service  agencies,  military  prisons,  lines  of  communication,  including  their 
supply  depots,  and  of  other  adjuncts  that  may  be  necessary  in  the  prosecution 

290 


Act  of  Apr.  M,  1914.         U^AR  DEPARTMENT,  ETC.         Act  of  Apr.  85,  1914. 

of  war,  and  the  organization  of  which  is  not  otherwise  provided  for  by  law, 
shall  be  as  the  President  may  from  time  to  time  direct.     [38  StcU.  L.  SJ^7.'\ 

Sbo.  6.  [Volunteer  officers  —  appointment  hy  President,"]  That  except 
as  otberwis;  provided  herein  the  pi^sident  is  authorized,  by  and  with  the 
advice  and  consent  of  the  Senate,  to  appoint  all  volunteer  officers  required 
by  this  Act,  but  the  number  and  grade  of  such  officers  shall  not  exceed  the 
nimiber  and  grade  of  like  officers  provided  for  a  like  force  of  the  Regular 
Army:  Provided,  That  all  appointments  below  the  grade  of  brigadier  gen- 
eral in  the  line  of  the  volunteer  forces  shall  be  by  commission  in  an  arm  of 
the  service  and  not  by  commission  in  any  particular  regiment;  and  officers  in 
each  arm  of  the  service  shall  be  assigned  to  organizations  of  that  arm,  and 
transferred  from  one  organization  to  another  in  that  arm,  as  the  interests 
of  the  service  may  require,  by  orders  from  the  Secretary  of  War :  Provided 
further.  That  no  officer  above  the  grade  of  colonel  shall  be  appointed  under 
the  provisions  of  this  Act.     138  Stat.  L.  348.'] 

Sec.  6.  [,Staff  officers  —  chaplains.]  That  to  provide  the  staff  officers 
that  will  be  necessary  in  the  various  staff  corps  and  departments  in  time  of 
war  or  while  war  is  imminent,  and  that  are  not  otherwise  provided  for  in 
this  Act,  the  President  is  authorized  to  appoint,  by  and  with  the  advice  and 
consent  of  the  Senate,  such  number  of  volunteer  staff  officers  of  grades  au- 
thorized by  law  for  the  Eegular  Army  as  he  may  find  necessary  for  such 
corps  and  departments:  Provided,  That  the  total  number  of  such  staff 
officers  so  appointed,  including  all  such  officers  of  the  organized  militia  called 
into  the  military  service  of  the  United  States,  shall  not  exceed  the  ratio  of 
one  officer  to  two  hundred  enlisted  men  for  all  militia  and  volunteer  forces 
called  into  the  military  service  of  the  United  States :  Provided  further.  That 
the  number  of  volunteer  staff  officers  appointed  in  any  grade  in  the  various 
staff  corps  and  departments  shall  not  exceed  in  any  staff  corps  or  department 
the  proportionate  strength  of  regular  officers  of  the  corresponding  grade  as 
established  by  law  for  the  corresponding  staff  corps  or  department  of  the 
Hegular  Army:  Provided  further.  That  the  President  may  appoint,  by  and 
witii  the  advice  and  consent  of  the  Senate,  volunteer  chaplains  at  the  rate  of 
on©  for  each  regiment  of  Volunteer  Infantry,  Cavalry,  and  Field  Artillery, 
and  one  for  every  twelve  companies  of  Volunteer  Coast  Artillery  raised, 
with  rank  corresponding  to  that  established  by  law  for  chaplains  in  the  Reg- 
ular Army.     [38  Stat.  L.  3i8.] 

Sec.  7.  [Volunteer  officers  —  law  governing  selection  —  regular  amiy 
officers.]  That  in  appointing  the  volunteer  officers  authorized  by  this  Act 
the  President  may  select  them  from  the  Regular  Army,  from  those  duly 
qualified  and  registered  pursuant  to  section  twenty-three  of  the  Act  of 
Congress  approved  January  twenty-first,  nineteen  hundred  and  three,  from 
the  country  at  large,  from  the  organized  land  militia  of  the  District  of  Colum- 
bia, and,  upon  the  recommendation  of  the  various  governors,  from  the  or- 
ganized land  militia  of  the  several  States  and  Territories  in  proportion,  as 
far  as  practicable,  to  their  respective  populations,  and  as  far  as  compatible 
with  the  interests  of  the  military  service,  from  the  localities  from  which  the 
troops  with  which  the  officers  appointed  upon  said  recommendation  are  to 
serve  shall  have  been  recruited :  Provided,  That  in  appointments  from  the 
countrv  at  large  preference  shall  be  given  those  who  shall  have  had  honorable 
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service  in  the  Kegular  Army,  the  National  Guard, -or  the  volunteer  forces,  or 
who  shall  have  been  graduated  from  educational  institutions  in  which  mili- 
tary instruction  is  compulsory:  Provided  further.  That  at  the  same  time, 
not  to  exceed  one  Regular  Army  officer  shall  hold  a  volunteer  commission  in 
any  one  battalion  of  volunteer  engineers  or  signal  troops,  or  in  any  one  bat- 
talion of  Volunteer  Field  Artillery;  and  not  to  exceed  four  Kegular  Army 
officers  shall,  at  the  same  time,  hold  commissions  in  any  one  regiment  of  Vol- 
unteer Cavalry,  Field  Artillery,  or  Infantry,  or  in  any  twelve  companies  of 
Coast  Artillery,  including  their  field  and  staff :  And  provided  further.  That 
Regular  Army  officers  appointed  as  officers  of  Volunteers  under  this  Act  shall 
not  thereby  vacate  their  Regular  Army  commissions  nor  shall  they  be  preju- 
diced in  their  relative  or  lineal  standing  therein  by  reason  of  their  service 
under  their  volunteer  commissions.     [38  Stat.  L.  3^9.] 

For  sec.  23  of  the  Act  of  Jan.  21,  1903,  see  10  Fed.  Stat.  Annot.  232. 

Sec.  8.   [Vacancies  —  promotions.l     That  the  temporary  vacancies  cre- 
ated in  any  grade  not  above  that  of  colonel  among  the  commissioned  personnel 
of  any  arm,  staff  corps,  or  department  of  the  R^ular  Army,  through  appoint- 
ments of  officers  thereof  to  higher  volunteer  rank,  shall  be  filled  by  tempo- 
rary promotions,  according  to  seniority  in  rank  of  officers  holding  commissions 
in  the  next  lower  grade  in  said  arm,  staff  corps,  or  department;  and  all 
temporary  vacancies  created  in  any  grade  by  temporary  promotions  shall  in 
like  manner  be  filled  from,  and  thus  create  temporary  vacancies  in,  the  next 
lower  grade ;  and  the  vacancies  that  remain  thereafter  in  said  arm,  staff  corps, 
or  department,  that  can  not  be  filled  by  temporary  promotions,  as  prescribed 
in  this  section,  may  be  filled  by  the  temporary  appointment  of  officers  of  such 
number  and  grade  or  grades  as  shall  maintain  said  arm,  corps,  or  depart- 
ment at  the  full  commissioned  strength  authorized  by  law :    Provided,  That 
in  the  Staff  Corps  and  departments  subject  to  the  provisions  of  sections  ' 
twenty-six  and  twenty-seven  of  the  Act  of  Congress  approved  February  sec- 
ond, nineteen  hundred  and  one,  and  Acts  amendatory  thereof,  temporary 
vacancies  that  can  not  be  filled  by  temporary  promotions,  as  hereinbefore 
prescribed,  shall  be  filled  by  temporary  details  made  in  the  manner  prescribed 
in  said  sections  twenty-six  and  twenty-seven  and  Acts  amendatory  thereof,  and 
the  resulting  temporary  vacancies  in  the  branches  of  the  Army  from  which  the 
details  are  so  made  shall  be  filled  as  hereinbefore  in  this  section  prescribed : 
Provided,  That  officers  temporarily  promoted  or  appointed  under  the  terms  of 
this  section  shall  be  so  promoted  or  appointed  by  the  President,  by  and  with 
the  advice  and  consent  of  the  Senate,  for  terms  that  shall  not  extend  beyond 
the  termination  of  the  war  or,  if  war  shall  not  occur,  beyond  the  passing  of  the 
imminence  thereof,  as  defined  by  the  President's  proclamation,  and  upon  the 
expiration  of  said  terms  said  officers  shall  be  discharged  from  the  positions 
held  by  them  under  their  temporary  promotions  or  appointments :   Provided 
further.  That  officers  temporarily  promoted  under  the  provisions  of  this 
section  shall  not  vacate  their  permanent  commissions,  nor  shall  they  be 
prejudiced  in  their  lineal  or  relative  standing  in  the  R^ular  Army  under 
permanent  commissions,  by  reason  of  their  services  under  temporary  com- 
missions authorized  by  this  section.     [38  Stat.  L.  5-^9.] 

For  sees.  20  and  27  of  the  Act  of  Feb.  2,  1901,  as  originally  enacted,  see  7  Fed.  Stat. 
Annot.  099. 
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Sec,  9.  \_Reitirn8  and  muster  rolls  —  daily  records  by  oficersJ]  That 
all  returns  and  muster  rolls  of  organizations  of  the  volunteer  forces  and  of 
militia  organizations  while  in  the  service  of  the  United  States  shall  be  ren- 
dered to  The  Adjutant  General  of  the  Army,  and  upon  the  muster  out  of  such 
organizations  the  records  pertaining  to  them  shall  be  transferred  to  and  filed 
in  The  Adjutant  General  s  Office.  And  regimental  and  all  other  medical 
officers  serving  with  volunteer  troops,  or  with  militia  organizations  in  the 
service  of  the  United  States,  in  the  field  or  elsewhere,  shall  keep  a  daily 
record  of  all  soldiers  reported  sick  or  wounded,  as  shown  by  the  morning 
calls  or  reports,  and  shall  deposit  such  reports,  with  other  reports  provided 
for  in  this  section,  in  The  Adjutant  General's  Office,  as  provided  for  herein 
for  other  reports,  returns,  and  muster  rolls.     \_38  Stat.  L.  SdO."] 

Sec,  10.  [Recruit  rendezvous  and  depots  —  officers  —  corUrol,"]  That 
in  time  of  war  or  while  war  is  imminent  all  oi^anizations  of  the  land  forces 
in  the  military  service  of  the  United  States  shall  be  recruited  and  main- 
tained as  near  their  prescribed  strength  as  practicable.  For  this  purpose  the 
necessary  rendezvous  and  depots  shall  be  established  by  the  Secretary  of 
War  for  the  enlistment  and  training  of  all  recruits,  and  in  order  that  officers 
may  be  available  for  recruiting  duty  the  President  is  authorized,  by  and  witli 
the  advice  and  consent  of  the  Senate,  to  appoint  officers  of  Volunteers  of  the 
proper  arm  of  the  service,  additional  to  those  elsewhere  herein  authorized, 
in  numbers  not  to  exceed  at  the  rate  of  one  major,  four  captains,  five  first 
lieutenants,  and  five  second  lieutenants  for  each  organized  regiment  of  Caval- 
ry, Field  Artillery,  or  Infantry,  each  three  battalions  of  Engineers,  or  each 
twelve  companies  of  Coast  Artillery;  that  for  purposes  of  instruction  and 
discipline  the  troops  at  recruit  depots  herein  authorized  may  be  organized 
into  companies  and  battalions,  at  the  discretion  of  the  Secretary  of  War,  with 
noncommissioned  officers  and  privates  of  such  grades  and  numbers  as  may  be 
prescribed  by  the  President  The  recruit  rendezvous  and  recruit  depots 
herein  prescribed  shall  be  under  the  direct  control  of  the  Secretary  of  War, 
and  shall  render  their  reports  and  returns  to  The  Adjutant  General  of  the 
Army :  Provided,  That  to  maintain  the  organized  land  militia  organizations 
in  the  military  service  of  the  United  States  at  their  maximum  strength  the 
recruiting  rendezvous  and  depots  in  any  State  or  Territory  may,  at  the  re- 
quest of  the  governor  thereof,  enlist  and  train  recruits  for  the  organized 
land  militia  organizations  in  the  service  of  the  United  States  from  said  State 
or  Territory.    [38  Stat.  L.  350.1 

Sec.  11.  [Recruiting  officers  —  selection  —  ranJe  —  pay."]  That  in  the 
organization  of  a  recruiting  system,  after  Congress  shall  have  authorized  the 
raising  of  volunteer  forces,  the  President  is  authorized  to  employ  retired 
officers,  noncommissioned  officers,  and  privates  of  the  Regular  Army,  either 
with  their  rank  on  the  retired  list  or,  in  the  case  of  enlisted  men,  with  in- 
creased noncommissioned  rank ;  or  he  may,  by  and  with  the  advice  and  consent 
of  the  Senate,  appoint  and  employ  retired  officers  below  the  grade  of  colonel, 
with  increased  volunteer  commissioned  rank  not  to  exceed  in  the  case  of  any 
officer  one  grade  above  that  held  by  him  upon  the  retired  list,  or  retired 
enlisted  men  with  volunteer  commissioned  rank  not  above  the  grade  of  first 
lieutenant:  Provided,  That  retired  officers  and  enlisted  men  while  thus 
employed  shall  not  be  eligible  for  transfer  to  the  field  units,  but  shall  receive 
the  fidl  pay  and  allowances  of  the  respective  grades  in  which  they  are  serv- 
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mg,  whether  volunteer  or  regular^  in  lieu  of  their  retired  pay  and  allow- 
ances :  Provided  fvrther.  That  upon  the  termination  of  the  duty  or,  in  case 
of  those  given  volunteer  rank,  upon  muster  out  as  volunteers  said  retired 
officers  and  enlisted  men  shall  revert  to  their  retired  status.  IS8  Stat  L. 
S50.] 

'  Sec.  12.  ^Officers  —  assignments  and  transfers.']  That,  except  as  other- 
wise  specifically  prescribed  by  law,  all  officers  provided  for  in  this  Act  shall 
be  subject  to  such  assignments  of  duty  and  such  transfers  as  the  President 
may  direct:  Provided,  That  medical  officers  of  Volunteers  when  detailed  as 
consulting  surgeons  shall  not  exercise  command  over  the  hospitals  to  which 
they  may  be  assigned  for  duty,  except  that  by  virtue  of  their  commissions  they 
may  command  all  enlisted  men :  Provided  further.  That  medical  inspectors 
shall  be  detailed  for  duty  with  each  army,  field  army,  or  army  corps,  and 
division,  and  for  the  base  and  lines  of  communications,  and  that  no  officer 
shall  be  detailed  for  duty  as  a  medical  inspector  except  he  be  experienced  in 
military  sanitation.    [38  Stat.  L.  351.1 

Sec.  13.  [Pay,  allowances  and  pensions."]  That  all  officers  and  enlisted 
men  of  the  volunteer  forces  shall  be  in  all  respects  on  the  same  footing  as  to 
pay,  allowances,  and  pensions  as  officers  and  enlisted  men  of  corresponding 
grades  in  the  Eegular  Army.     [38  Stat.  L.  361.] 

Sec.  14.  [Repeal  of  conflicting  laws.]  That  all  laws  and  parts  of  laws  in 
conflict  with  the  provisions  of  this  Act  be,  and  the  same  are  hereby,  repealed. 
138  Stat.  L.  351.] 


An  Act  Kakiiig  appropriations  for  the  support  of  the  Army  for  the  fiscal  year  ending  June 

thirtieth,  nineteen  hondred  and  fifteen. 


[Sec.  1. 
of  supplies. 


lAct  of  April  27,  X91^,  Ch.  72.} 

[Signal  corps  —  property  returns  —  rfioneys  arising  from  sale 
*  *  *  That  the  Act  of  Congress  approved  October  twelfth, 
eighteen  hundred  and  eighty-eight,  entitled  ''An  Act  to  make  enlisted  men 
of  the  Signal  Corps  responsible  for  public  property,"  be  amended  so  as  to 
read  that  property  returns  of  the  Signal  Corps  shall  be  rendered  semi- 
annually or  more  often. 

Hereafter  all  moneys  arising  from  the  disposition  of  serviceable  Signal 
Corps  supplies  and  equipment,  authorized  by  law  and  regulations,  shall  con- 
stitute one  fund  on  the  books  of  the  Treasury  Department  and  be  available 
during  the  fiscal  year  in  which  their  disposition  was  affected  and  the  year 
following,  for  the  replacement  of  Signal  Corps  supplies  and  equipment.  [38 
Stat.  L.  353.] 

[Absence  from  service  —  pay  —  when  enlistment  complete  —  dishonorable 
discharge  —  enlisted  strength  of  army.]  ♦  ♦  *  That  hereafter  no  offi- 
cer or  enlisted  man  in  active  service  who  shall  be  absent  from  duty  on  account 
of  disease  resulting  from  his  own  intemperate  use  of  drugs  or  alcoholic 
liquors  or  other  misconduct  shall  receive  pay  for  the  period  of  such  absence, 
the  time  so  absent  and  the  cause  thereof  to  be  ascertained  under  such  proce- 
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dure  and  regulations  as  may  be  prescribed  by  the  Secretary  of  War:  Provided 
further.  That  an  enlistment  shall  not  be  r^arded  as  complete  until  the  soldier 
shall  have  made  good  any  time  in  excess  of  one  day  lost  by  unauthorized 
absences,  or  on  account  of  disease  resulting  from  his  own  intemperate  use  of 
drugs  or  alcoholic  liquors  or  other  misconduct,  or  while  in  confinement  await- 
ing trial  or  disposition  of  his  case  if  the  trial  results  in  conviction,  or  while  in 
confinement  under  sentence:  Provided  further.  That  the  reviewing  authority 
may  suspend  the  execution  of  a  sentence  of  dishonorable  discharge  until  the 
soldier's  release  from  confinement ;  but  the  order  of  suspension  may  be  vacated 
at  any  time  and  the  execution  of  the  dishonorable  discharge  directed  by  the' 
officer  having  general  court-martial  jurisdiction  over  the  command  in  which 
the  soldier  is  held,  or  by  the  Secretary  of  War :  And  provided  further.  That 
the  authorized  enlisted  strength  of  the  Army  and  of  organizations  thereof 
shall  be  exclusive  of  soldiers  under  sentences  which  include  confinement  and 
dishonorable  discharge.     [38  Stat.  L.  S5S.'] 

[Quartermaster  sergeants.']  ♦  *  ♦  That  the  Secretary  of  War  is  au- 
thorized to  appoint  such  number  of  quartermaster  sergeants.  Quartermaster 
Corps,  not  to  exceed  the  number  provided  for  by  law,  as  he  may  deem  neces- 
sary for  the  interest  of  the  service,  said  quartermaster  sergeants  to  be  selected 
from  the  most  competent  noncommissioned  officers  of  the  Army,  who  shall 
have  served  therein  art  least  five  years,  three  years  of  such  service  having 
been  rendered  as  noncommissioned  officers,  and  whose  character  and  educa- 
tion shall  fit  them  to  take  charge  of  public  property  and  to  act  as  clerks  and 
assistants  to  the  proper  officers  of  the  Army  in  charge  of  public  property. 
138  Stat.  L.  354.] 

[Quartermaster  Corps  —  enlisted  force."]  *  ♦  ♦  That  the  enlisted 
force  of  the  Quartermaster  Corps  shall  consist  of  not  to  exceed  fifteen  master 
electricians,  six  hundred  sergeants  (first  class),  nine  hundred  and  seventy-five 
sergeants,  six  hundred  and  twenty-five  corporals,  two  thousand  five  hundred 
privates  (first  class),  one  thousand  one  hundred  and  ninety  privates,  and 
ninety-five  cooks,  all  of  whom  shall  receive  the  same  pay  and  allowances  as 
enlisted  men  of  corresponding  grades  in  the  Signal  Corps  of  the  Army,  and 
shall  be  assigned  to  such  duties  pertaining  to  the  Quartermaster  Corps  as 
the  Secretary  of  War  may  prescribe.    \_88  Stat.  L.  355.] 

[Pay  of  clerics  and  messengers  while  in  Philippines.]  *  »  »  That 
on  and  after  July  first,  nineteen  hundred  and  fourteen,  the  pay  of  clerks  and 
messengers  at  headquarters  of  territorial  departments,  tactical  divisions,  bri- 
gades, and  service  schools,  who  are  citizens  of  the  United  States,  shall  be  in- 
creased $200  each  per  annum  while  serving  in  the  Philippine  Islands,  such 
service  to  be  computed  from  the  date  of  departure  from  the  continental  limits 
of  the  United  States  to  the  date  of  return  thereto.    [38  Stat.  L.  365.] 

[Assignments  of  clerics,  etc.,  to  duty  in  War  Department.']  *  *  ♦ 
That  no  clerk,  messenger,  or  laborer  at  headquarters  of  tactical  divisions, 
military  departments,  brigades,  service  schools,  and  office  of  the  Chief  of  Staff 
shall  be  assigned  to  duty  with  any  bureau  in  the  War  Department  [38  Stat. 
L.  S66.'\ 
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\_Appointments  to  staff  corps  —  officers  detached  from  commands.']  That 
hereafter  whenever  the  number  of  officers  holding  permanent  appointments  in 
any  staff  corps  or  staff  department  of  the  Army,  except  the  Quartermaster 
Corps,  shall  have  been  reduced  below  four  and  a  vacancy  shall  occur  in  an 
office  above  the  grade  of  colonel  in  said  corps  or  department,  any  officer  of 
the  Army  with  rank  above  that  of  major  who  shall  have  served  creditably  for 
not  less  than  four  years  by  detail  in  said  corps  or  department  under  the  pro- 
visions of  section  twenty-six  of  the  Act  of  Congress  approved  February  second, 
nineteen  hundred  and  one,  shall,  in  addition  to  officers  otherwise  eligible,  be 
eligible  for  appointment  to  fill  said  vacancy :  Provided  further.  That  here- 
after whenever  the  President  shall  deem  it  inadvisable  to  reappoint,  at  the 
end  of  a  four-year  term,  any  officer  who,  under  the  provisions  of  section 
twenty-six  of  the  Act  approved  February  second,  nineteen  hundred  and  one, 
or  Acts  amendatory  thereof,  has  been  appointed  for  such  a  term,  in  any  staff 
corps  or  staff  department,  to  an  office  with  rank  above  that  of  colonel,  but 
whose  commission  in  the  lower  grade  held  by  him  in  said  staff  corps  or  staff 
department  at  the  time  of  his  appointment  under  said  Act  to  an  office  of 
higher  grade  has  been  vacfated,  the  President  may,  by  and  with  the  advice  and 
consent  of  the  Senate,  appoint  said  officer  to  be  an  officer  of  the  grade  that  he 
would  have  held,  and  to  occupy  the  relative  position  that  he  would  have  occu- 
pied, in  said  staff  corps  or  staff  department  if  he  had  not  been  appointed  to 
said  office  with  rank  above  that  of  colonel ;  and  if  under  the  operation  of  this 
proviso  the  number  of  officers  of  any  particular  grade  in  any  staff  corps  or 
staff  department  shall  at  any  time  exceed  the  number  authorized  by  law 
other  than  this  Act,  no  vacancy  occurring  in  said  grade  shall  be  filled  until 
after  the  total  number  of  officers  therein  shall  have  been  reduced  below  the 
number  so  authorized:  And  provided  further.  That  after  September  first, 
nineteen  hundred  and  fourteen,  in  time  of  peace,  whenever  any  officer  holding 
a  permanent  commission  in  the  line  of  the  Army,  with  rank  of  colonel,  lieu- 
tenant colonel,  or  major,  shall  not  have  been  actually  present  for  duty  for  at 
least  two  years  of  the  last  preceding  six  years  with  a  command  composed  of 
not  less  than  two  troops,  batteries,  or  companies  of  that  branch  of  the  Army 
in  which  he  shall  hold  said  commission,  such  officer  shall  not  be  detached 
nor  permitted  to  remain  detached  from  such  command  for  duty  of  any  kind 
except  as  hereinafter  specifically  provided ;  and  all  pay  and  allowances  shall 
be  forfeited  by  any  superior  for  any  period  during  which,  by  his  order  or  his 
permission,  or  by  reason  of  his  failure  or  n^lect  to  issue  or  cause  to  be  issued 
the  proper  order  or  instructions  at  the  proper  time,  any  officer  shall  be  de- 
tached or  permitted  to  remain  detached  in  violation  of  any  of  the  terms  of 
this  Act;  but  nothing  in  this  Act  shall  be  held  to  apply  in  the  case  of  any 
officer  for  such  period  as  shall  be  actually  necessary  for  him,  after  having 
been  relieved  from  detached  service,  to  join  the  organization  or  command  to 
which  he  shall  belong  in  that  branch  in  which  he  shall  hold  a  permanent  com- 
mission ;  nor  shall  anything  in  this  Act  he  held  to  apply  to  the  detachment  or 
detail  of  officers  for  duty  in  connection  with  the  construction  of  the  Panama 
Canal  until  after  such  canal  shall  have  been  formally  opened,  or  in  connection 
with  the  Alaska  Eoad  Commission  or  the  Alaska  Eailroad  or  the  Bureau  of 
Insular  Affairs ;  and  nothing  in  this  Act  shall  prevent  the  redetail  of  officers 
above  the  grade  of  major  to  fill  vacancies  in  the  various  staff  corps  and  depart- 
ments as  provided  for  by  section  twenty-six  of  the  Act  of  Congress  approved 
February  second,  nineteen  hundred  and  one :    Provided  further.  That  when- 
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ever  the  service  record  of  any  field  officer  is  to  be  ascertained  for  the  purposes 
of  this  Act,  all  duty  actually  performed  by  him  during  the  last  preceding  six 
years,  in  a  grade  below  that  of  major,  in  connection  with  any  statutory 
organization  of  that  branch  of  the  Army  in  which  he  shall  hold  a  permanent 
commission,  or  as  a  staff  officer  of  any  coast-defense  or  coast-artillery  district, 
shall  be  credited  to  him  as  actual  presence  for  duty  with  a  command  composed 
as  hereinbefore  prescribed :  And  provided  further.  That  temporary  duty  of 
any  kind  hereafter  performed  witii  United  States  troops  in  the  field  for  a 
period  or  periods  the  aggregate  of  which  shall  not  exceed  sixty  days  in  any 
one  calendar  year,  and  duly  hereafter  performed  in  command  of  United 
States  army  mine  planter  by  an  officer  assigned  to  a  company  from  which  this 
detachment  is  drawn,  and  duty  hereafter  performed  in  command  of  a 
machine-gun  platoon  or  a  machine-gun  unit,  by  any  officer  who,  before 
assignment  to  such  duty,  shall  have  been  regularly  assigned  to,  and  shall  have 
entered  upon  duty  witii,  an  organization  or  a  command  the  detachment  of 
certain  officers  from  which  is  prohibited  by  the  Act  of  Congress  approved 
August  twenty-fourth,  nineteen  hundred  and  twelve,  or  by  this  Act,  shall, 
for  the  purposes  of  said  Acts,  hereafter  be  counted  as  actual  presence  for  duty 
with  such  organization  or  command.     [38  Stat.  L.  856. "] 

For  sec  26  of  the  Act  of  Feb.  2,  1001,  as  originally  enacted,  see  7  Fed.  Stat.  Annot. 
999.  ' 

For  Act  of  Aug.  24,  1912,  see  1914  Supp.  Fed.  St&t.  Annot.  411.      • 

[State  militia  —  allotment  out  of  appropriations.l  *  ♦  *  That  here- 
after the  allotment  to  any  State,  Territory,  or  the  District  of  Columbia, 
from  the  annual  appropriation  made  by  section  sixteen  hundred  and  sixty- 
one,  Bevised  Statutes,  as  amended,  shall  be  available  for  the  purposes  speci- 
fied by  law  only  under  such  conditions  as  may  be  prescribed  by  the  Secre- 
tary of  War  to  secure  effective  organizational  field  or  camp  service  for  in- 
struction and  generally  increased  field  efficiency  on  the  part  of  the  Organized 
Militia.     [88  Stat.  L.  860.^ 

For  R.  S.  sec.  1661  as  amended,  see  1912  Supp.  Fed.  Stat.  Annot.  268,  269,  410. 

• 

[Subsistence  supplies  —  sale  o/.]  ♦  ♦  ♦  That  the  officers  and  the  en- 
listed men  of  the  Navy  and  the  Marine  Corps  shall  be  permitted  to  purchase 
subsistence  supplies  at  the  same  price  as  is  charged  the  officers  and  the  en- 
listed men  of  the  Army ;  and  the  officers  and  the  enlisted  men  of  the  Army 
shall  be  permitted  to  purchase  subsistence  supplies  from  the  Navy  and  Marine 
Corpfl  at  the  same  price  as  is  charged  the  officers  and  the  enlisted  men  of  the 
Navy  and  Marine  Corps. 

That  hereafter  all  moneys  arising  from  sales  of  subsistence  supplies  or 
stores,  authorized  by  law  and  regulations,  shall  be  covered  into  the  Treasury 
to  the  credit  of  the  proper  appropriation  and  shall  remain  available  through-  i 

out  the  fiscal  year  following  that  in  which  the  sales  were  effected,  for  the 
purposes  of  that  appropriation  from  which  such  supplies  or  stores  were 
authorized  to  be  supplied  at  the  time  of  the  sales.    [88  Stat.  L.  861.'] 

I  Subscriptions  to  newspapers,  etc."]  *  ♦  *  That  hereafter  subscrip- 
tions to  newspapers,  magazines,  periodicals,  and  other  publications,  pur- 
chased from  funds  of  the  Quartermaster  Corps,  may  be  paid  for  in  advance. 

IS8  Stat.  L.  see.i 
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IHorse  shows  and  horse  races  —  taking  part  m.]  *  *  *  That  here- 
after no  part  of  this  or  any  other  appropriation  shall  be  expended  for  defray- 
ing expenses  of  officers^  enlisted  men,  or  horses  in  attending  or  taking  part  in 
horse  shows  or  horse  races ;  but  nothing  in  this  proviso  shall  be  held  to  apply 
to  the  officers,  enlisted  men,  and  horses  of  any  troop,  battery,  or  company 
which  shall,  by  order  or  permission  of  the  Secretary  of  War,  and  within  the 
limits  of  the  United  States,  attend  any  horse  show  or  any  State,  county,  or 
municipal  fair^  celebration,  or  exhibition.     [  S8  Stat.  L.  868.1 


[Civilian  employees  in  quartermaster  corps  —  limit  —  poj^.]  *  ♦  ♦ 
That  the  number  of  and  total  sum  paid  for  civilian  employees  in  the  Quarter- 
master Corps  shall  be  limited  to  the  actual  requirements  of  the  service,  and 
that  no  employee  therein  shall  receive  a  salary  of  more  than  $150  per  month, 
except  upon  the  approval  of  the  Secretary  of  War.    \_S8  Stat.  L.  86^.} 


[Shipment  of  private  mounis,']  *  ♦  ♦  That  hereafter  private  mounts 
of  officers  in  excess  of  the  authorized  mounts  may  be  shipped  on  Govern- 
ment bill  of  lading  with  authorized  mounts,  and  reimbursement  collected  for 
transportation  charges  on  such  excess  mounts.     [88  Siat.  L.  866.1 


[Engineer  department  —  appropriations  —  settlement  of  transactions."] 
*  *  *  Hereafter  in  the  settlement  of  transactions  between  appropriations 
under  the  Engineer  Department,  or  between  the  Engineer  Department  and 
another  office  or  bureau  of  the  War  Department,  or  of  any  other  executive  de- 
partment of  the  Government,  payment  therefor  shall  be  made  by  the  proper 
disbursing  officer  of  the  Corps  of  Engineers  or  of  the  office,  bureau,  or  depart- 
ment concerned.    [88  Stat.  L.  869.1 


[Target  practice  —  tssibe  of  rifles,  etc.]  *  ♦  *  That  the  Secretary  of 
War  is  hereby  authorized  to  issue,  without  expense  to  the  United  States,  for 
use  in  target  practice.  United  States  magazine  rifles  and  appendages  therefor 
not  of  the  existing  service  model  and  not  necessary  for  the  maintenance  of  a 
proper  reserve  supply,  together  with  forty  rounds  of  ball  cartridges  suitable 
to  said  arm,  for  each  range  at  which  target  practice  is  had,  not  to  exceed  a 
total  of  one  hundred  and  twenty  rounds  per  year  per  man  participating  in 
target  practice,  to  rifle  clubs  organized  under  the  rules  of  the  National  Board 
for  the  Promotion  of  Kifle  Practice  and  to  schools  having  a  uniform  corps  of 
cadets  and  carrying  on  military  training,  in  sufficient  number  for  the  con- 
duct of  proper  target  practice. 

Issues  of  public  property  under  this  provision  shall  be  made  in  compliance 
with  regulations  prescribed  by  the  Secretary  of  War  insuring  the  designed 
use  of  the  property  issued,  providing  against  loss  to  the  United  States  through 
lack  of  proper  care,  and  for  the  return  of  the  property  when  required,  and 
embodying  such  other  requirements  as  he  may  consider  necessary  adequately 
to  safeguard  the  interests  of  the  United  States.    [88  Stat.  L.  870.1 
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An  Act  To  increase  the  efficiency  of  the  aviation  sezrlce  of  the  Army,  and  for  other 

purposes. 

I  Act  of  July  18,  1914,  Ch,  186.'\ 

[Sec.  1.]  lAviation  section  cretUed  —  part  of  signal  corps  —  ctuttes."] 
That  there  shall  hereafter  be,  and  there  is  hereby  created,  an  ariation  sec- 
tion, which  shall  be  a  part  of  the  Signal  Corps  of  the  Army,  and  which  shall 
be,  and  is  hereby,  charged  with  the  duty  of  operating  or  supervising  the 
operation  of  all  military  air  craft,  including  balloons  and  aeroplanes,  all  ap- 
pliances pertaining  to  said  craft,  and  signaling  apparatus  of  any  kind  when 
installed  on  said  craft;  also  with  the  duty  of  training  officers  and  enlisted 
men  in  matters  pertaining  to  military  aviation.    IS8  Stat,  L,  614.^ 

Sec.  2.  [Officers  —  enlisted  men. —  stydents.]  That,  in  addition  to  such 
officers  and  enlisted  men  as  shall  be  assigned  from  the  Signal  Corps  at  largo 
to  executive,  administrative,  scientific,  or  other  duty  in  or  for  the  aviation 
section,  there  shall  be  in  said  section  aviation  officers  not  to  exceed  sixty  in 
number,  and  two  hundred  and  sixty  aviation  enlisted  men  of  all  grades;  and 
said  aviation  officers  and  aviation  enlisted  men,  all  of  whom  shall  be  engaged 
on  duties  pertaining  to  said  aviation  section,  shall  be  additional  to  the  officers 
and  enlisted  men  now  allotted  by  law  to  the  Signal  Corps,  the  commissioned 
and  enlisted  strengths  of  which  are  hereby  increased  accordingly. 

The  aviation  officers  provided  for  in  this  section  shall,  except  as  hereinafter 
prescribed  specifically  to  the  contrary,  be  selected  from  among  officers  holding 
commissions  in  the  line  of  the  Army  with  rank  below  that  of  captain,  and 
shall  be  detailed  to  serve  as  such  aviation  officers  for  periods  of  four  years, 
unless  sooner  relieved,  and  the  provisions  of  section  twenty-seven  of  the  Act 
of  Congress  approved  February  second,  nineteen  hundred  and  one  (Thirty- 
first  Statutes,  page  seven  hundred  and  fifty-five)  are  hereby  extended  so  as  to 
apply  to  said  aviation  officers  and  to  the  vacancies  created  in  the  line  of  the 
Army  by  the  detail  of  said  officers  therefrom,  but  nothing  in  said  Act  or  in 
any  other  law  now  in  force  shall  be  held  to  prevent  the  detail  or  redetail  at 
any  time  to  fill  a  vacancy  among  the  aviation  officers  authorized  by  this  Act, 
of  any  officer  holding  a  commission  in  the  line  of  the  Army  witii  rank  below 
that  of  captain,  and  who,  during  prior  service  as  an  aviation  officer  in  the 
aviation  section,  shall  have  become  especially  proficient  in  military  aviation. 

There  shall  also  be  constantly  attached  to  the  aviation  section  a  sufficient 
number  of  aviation  students  to  make,  with  the  aviation  officers  actually  de- 
tailed in  said  section  under  the  provisions  of  this  Act,  a  total  number  of 
«ixty  aviation  officers  and  aviation  students  constantly  under  assignment  to, 
or  detail  in,  said  section.  Said  aviation  students,  all  of  whom  shall  be  selected 
on  the  recommendation  of  the  chief  signal  officer  from  among  unmarried 
lieutenants  of  the  line  of  the  Army  not  over  thirty  years  of  age,  shall  remain 
attached  to  the  aviation  section  for  a  sufficient  time,  but  in  no  case  to  exceed 
one  year,  to  determine  their  fitness  or  unfitness  for  detail  as  aviation  officers 
in  said  section,  and  their  detachment  from  their  respective  arms  of  service 
which  under  assignment  to  said  section  shall  not  be  held  to  create  in  said 
arms  vacancies  that  may  be  filled  by  promotions  or  original  appointments : 
Provided,  That  no  person,  except  in  time  of  war,  shall  be  assigned  or  detailed 
against  his  will  to  duty  as  an  aviation  student  or  an  aviation  officer:  Pro- 
vided further.  That  whenever,  under  such  regulations  as  the  Secretary  of 
War  shall  prescribe  and  publish  to  the  Army,  an  officer  assigned  or  detailed  to 
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duty  of  any  kind  in  or  with  the  aviation  section  shall  have  been  found  to  be 
inattentive  to  his  duties,  inefficient,  or  incapacitated  from  any  cause  whatever 
for  the  full  and  efficient  discharge  of  all  duties  that  might  properly  be  im- 
posed upon  him  if  he  should  be  continued  on  duty  in  or  with  said  section, 
said  officer  shall  be  returned  forthwith  to  the  branch  of  the  service  in  which  he 
shall  hold  a  commission.    [38  Stat,  L.  614.^ 

For  the  Act  of  Feb.  2,  1910,  above  referred  to,  see  7  Fed.  Stat.  Annot.  948. 

Sec.  3.  \_Rank  —  pay  and  allowances  —  instructing  enlisted  men  —  cer- 
tificates of  qtuHification  —  payments  to  widows."]  That  the  aviation  officers 
hereinbefore  provided  for  shaU  be  rated  in  two  classes,  to  wit,  as  junior  mili- 
tary aviators  and  as  military  aviators.  Within  sixty  days  after  this  Act  shall 
take  eifect  the  Secretary  of  War  may,  upon  the  recommendation  of  the  Chief 
Signal  Officer,  rate  as  junior  military  aviators  any  officers  with  rank  below 
that  of  captain,  who  are  now  on  aviation  duty  and  who  have,  or  shall  have 
before  the  date  of  rating  so  authorized,  shown  by  practical  tests,  including 
aerial  flights,  that  they  are  especially  well  qualified  for  military  aviation  serv- 
ice; and  after  said  rating  shall  have  been  made  the  rating  of  junior  military 
aviator  shall  not  be  conferred  upon  any  person  except  as  hereinafter  provided. 

Each  aviation  student  authorized  by  this  Act  shall,  while  on  duty  that 
requires  him  to  participate  regularly  and  frequently  in  aerial  flights,  receive 
an  increase  of  25  per  centum  in  the  pay  of  his  grade  and  length  of  service 
under  his  line  commission.  Each  duly  qualified  junior  military  aviator 
shall,  while  so  serving,  have  the  rank,  pay,  and  allowances  of  one  grade  higher 
than  that  held  by  him  under  his  line  commission,  provided  that  his  rank 
under  said  commission  be  not  higher  than  that  of  first  lieutenant,  and,  while 
on  duty,  requiring  him  to  participate  regularly  and  frequently  in  aerial 
flights,  he  shall  receive  in  addition  an  increase  of  50  per  centimi  in  the  pay  of 
his  grade  and  length  of  service  under  his  line  commission.  The  rating  of 
military  aviator  shall  not  be  hereafter  conferred  upon  or  held  by  any  person 
except  as  hereinafter  provided,  and  the  number  of  officers  with  that  rating 
shall  at  no  time  exceed  fifteen.  Each  militarv  aviator  who  shall  hereafter 
have  duly  qualified  as  such  under  the  provisions  of  this  Act,  shall,  while  so 
serving,  have  the  rank,  pay,  and  allowances  of  one  grade  higher  than  that 
held  by  him  under  his  line  commission,  provided  that  his  rank  under  said 
commission  be  not  higher  than  that  of  first  lieutenant,  and,  while  on  duty 
requiring  him  to  participate  regularly  and  frequently  in  aerial  flights,  he  shall 
receive  in  addition  an  increase  of  75  per  centum  of  the  pay  of  his  grade  and 
length  of  service  under  his  line  commission. 

The  aviation  enlisted  men  hereinbefore  provided  for  shall  consist  of  twelve 
master  signal  electricians,  twelve  flrst-class  sergeants,  twenty-four  sergeants, 
seventy-eight  corporals,  eight  cooks,  eighty-two  first-class  privates,  and  forty- 
four  privates.  Not  to  exceed  forty  of  said  enlisted  men  shall  at  any  one 
time  have  the  rating  of  aviation  mechanician,  which  rating  is  hereby  estab- 
lished, and  said  rating  shall  not  be  conferred  upon  any  person  except  as  here- 
inafter provided :  Provided,  That  twelve  enlisted  men  at  a  time  shall,  in  the 
discretion  of  the  officer  in  command  of  the  aviation  section,  be  instructed  in 
the  art  of  flying,  and  no  enlisted  man  shall  be  assigned  to  duty  as  an  aerial 
flyer  against  his  will  except  in  time  of  war.  Each  aviation  enlisted  man, 
while  on  duty  that  requires  him  to  participate  regularly  and  frequently  in 
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aerial  flights,  or  while  holding  the  rating  of  aviation  mechanician,  shall  re- 
ceive an  increase  of  fifty  per  centum  in  his  pay:  Provided  further.  That, 
except  as  hereinafter  provided  in  the  cases  of  officers  now  on  aviation  duty, 
no  person  shall  be  detailed  as  an  aviation  officer,  or  rated  as  a  junior  military 
aviator,  or  as  a  military  aviator,  or  as  an  aviation  mechanician,  until  there 
shall  have  been  issued  to  him  a  certificate  to  the  effect  that  he  is  qualified 
for  the  detail  or  rating,  or  for  both  the  detail  and  the  rating,  sought  or  pro- 
posed in  his  case,  and  no  such  certificate  shall  be  issued  to  any  person  until 
an  aviation  examining  board,  which  shall  be  composed  of  three  officers  of 
experience  in  the  aviation  service  and  two  medical  officers,  shall  have  ex- 
amined him,  under  general  regulations  to  be  prescribed  by  the  Secretary  of 
War  and  published  to  the  Army  by  the  War  Department,  and  shall  have 
reported  him  to  be  qualified  for  the  detail  or  rating,  or  for  both  the  detail  and 
the  rating,  sought  or  proposed  in  his  case :  Provided  further.  That  the  Sec- 
retary of  War  shall  cause  appropriate  certificates  of  qualification  to  be  issued 
by  the  Adjutant  General  of  the  Army  to  all  officers  and  enlisted  men  who 
shall  have  been  found  and  reported  by  aviation  examining  boards  in  accord- 
ance with  the  terms  of  this  Act,  to  be  qualified  for  the  details  and  ratings  for 
which  said  officers  and  enlisted  men  shall  have  been  examined:  Provided 
further.  That  except  as  hereinbefore  provided  in  the  cases  of  officers  who  are 
now  on  aviation  duty  and  who  shall  be  rated  as  junior  military  aviators  as 
hereinbefore  authorized,. no  person  shall  be  detailed  for  service  as  an  aviation 
officer  in  the  aviation  section  until  he  shall  have  served  creditably  as  an  avi- 
ation student  for  a  period  to  be  fixed  by  the  Secretary  of  War ;  and  no  person 
shall  receive  the  rating  of  military  aviator  until  he  shall  have  served  credit- 
ably for  at  least  three  years  as  an  aviation  officer  with  the  rating  of  junior 
military  aviator :  Provided  further.  That  there  shall  be  paid  to  the  widow  of 
any  officer  or  enlisted  man  who  shall  die  as  the  result  of  an  aviation  accident, 
not  the  result  of  his  own  misconduct,  or  to  any  other  person  designated  by 
him  in  writing,  an  amount  equal  to  one  year's  pay  at  the  rate  to  which  such 
officer  or  enlisted  man  was  entitled  at  the  time  of  the  accident  resulting  in  his 
death,  but  any  payment  made  in  accordance  with  the  terms  of  this  proviso  on 
account  of  the  death  of  any  officer  or  enlisted  man  shall  be  in  lieu  of  and  a 
bar  to  any  payment  under  the  Acts  of  Congress  approved  May  eleventh,  nine- 
teen hundred  and  eight,  and  March  third,  nineteen  hundred  and  nine 
(Thirty-fifth  Statutes,  pages  one  hundred  and  eight  and  seven  hundred  and 
fiftv-five),  on  account  of  death  of  said  officer  or  enlisted  man.  138  Stat.  L. 
515.'] 

For  the  Acts  of  May  11,  1908,  and  March  3,  1909,  above  referred  to,  see  1909  Supp. 
Fed.  Stat.  Annot.  696,  702. 


[Sec.  1.]  [Military  posts  —  post  offices.]  *  *  *  Hereafter,  at  all 
military  posts  where  post  offices  have  been  established,  the  Secretary  of  War 
shall  assign  proper  and  suitable  room  or  rooms  for  post-office  purposes.  [38 
Stat.  L.  629.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  Aug.  1,  1914,  ch.  223. 
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An  Act  To  regulate  details  of  majors  In  the  Ordnance  Department 

lAct  of  Feb.  24,  1015,  Ch,  54.] 

'Detail  of  majors  in  Ordnance  Department']  That  majors  may  be  de- 
tailed in  the  Ordnance  Department,  under  section  twenty-six  of  the  Act 
approved  February  second,  nineteen  hundred  and  one,  and  Acts  amendatory 
thereof,  without  a  compulsory  period  of  service  out  of  that  department.  IS8 
Stat.  L.  81£.] 

For  sec.  20  of  the  Act  of  Feb.  2,  1901,  as  originally  enacted,  see  7  Fed.  Stat.  Annot. 
009. 


[Sec.  1.]  [^^Pvhlic  quarters'*  —  meaning.']  ♦  *  *  That  hereafter 
the  occupancy  by  such  officers,  providing  themselves  with  quarters  elsewhere, 
of  one  room  in  the  building  at  the  proving  ground  locally  known  as  the  brick 
house  shall  not  be  construed  as  occupancy  of  public  quarters  within  the  mean- 
ing of  this  Act  and  of  the  law  authorizing  allowance  and  commutation  of 
quarters-    [SS  Stat.  L.  889.] 

[Board  of  ordnance  and  fortification  —  right  to  use  inventions.]  ♦  ♦  ♦ 
That  before  any  money  shall  be  expended  in  the  construction  or  test  of  any 
gun,  gun  carriage,  ammunition,  or  implements  under  the  supervision  of  the 
said  board,  the  board  shall  be  satisfied,  after  due  inquiry,  that  the  Govern- 
ment of  the  United  States  has  a  lawful  right  to  use  the  inventions  involved 
in  the  construction  of  such  gun,  gun  carriage,  ammunition,  or  implements,  or 
that  the  construction  or  test  is  made  at  the  request  of  a  person  either  having 
such  lawful  right  or  authorized  to  convey  the  same  to  the  Government.  [38 
Stat.  L.  891.] 

Sec.  5.  [Per  diem  allowance.]  That  the  several  appropriations  herein 
made  and  heretofore  made  in  fortification  appropriation  Acts  shall  be  avail- 
able for  the  payment  of  a  per  diem  allowance  in  lieu  of  subsistence  to  civilian 
employees  when  allowed  pursuant  to  section  thirteen  of  the  sundry  civil  ap- 
propriation Act  approved  August  first,  nineteen  hundred  and  fourteen.  [38 
Stat.  L.  891.] 

The  above  sees.  1  and  5  are  from  the  Fortifications  Appropriation  Act  of  March  3, 
1016,  ch.  76. 

Sec.  13  of  the  Act  of  Aug.  1,  1014,  here  referred  to,  is  given  under  the  title  Estimates, 
Appbopbiations  ato)  Rep<»ts,  ante,  p.  40. 


As  Act  Making  appropriations  for  the  support  of  the  Army  for  the  fiscal  year  ending 

June  thirtieth,  nineteen  hundred  and  sixteen. 

lAct  of  March  4,  1915,  Ch.  143.1 

[Sec.  1.]  [Officers  abroad  to  observe  foreign  armies  —  expenses  Tiow 
met.]  *  *  *  That  the  actual  and  necessary  expenses  of  officers  of 
the  Army  who,  after  July  first,  nineteen  hundred  and  fourteen,  have  been  on 
duty  abroad  for  the  piirpose  of  observing  operations  of  armies  of  foreign 
States  at  war,  and  of  ofiicers  who  may  hereafter  be  on  duty  abroad  for  that 
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purpose,  shall  be  paid  out  of  the  appropriation  for  contingencies  of  the 
military  information  section,  General  Staff  Corps,  upon  certificates  of  the 
Secretary  of  War  that  the  expenditures  were  necessary  for  obtaining  military 
information.     [38  StaL  L.  1063.] 

[Signed  Corps  —  excliange  of  typewriters,  etd,  authorized.]  *  *  * 
That  hereafter  the  Signal  Corps  may  exchange  typewriters  and  adding  ma- 
chines in  the  purchase  of  similar  equipment,     [38  Stat.  L.  106^.] 

[Soldiers  under  sentence  of  dishonorable  discharge  —  suspension  of  pay 
and  allowances.]  ♦  *  *  That  hereafter  pay  and  allowances  shall  not 
accrue  to  a  soldier  under  sentence  of  dishonorable  discharge,  during  such 
period  as  the  execution  of  the  sentence  of  discharge  may  be  suspended  under 
authority  of  the  Act  of  Congress  approved  April  twenty-seventh,  nineteen 
hundred  and  fourteen,  and  pay  which  has  heretofore  been  forfeited  under 
such  suspended  sentence  shall  not  be  held  to  have  accrued  to  the  Soldiers'" 
Home  under  the  operation  of  section  forty-eight  hundred  and  eighteen,  Re- 
vised Statutes,  but  shall  be  covered  back  into  the  Treasury  of  the  United 
States.     [55  Stat.  L.  1065.] 

For  R.  S.  sec.  4818,  see  3  Fed.  Stat.  Annot.  254. 

\_Qiuirtermaster  sergeants  —  appointment.]  *  *  *  That  hereafter 
the  Secretary  of  War  is  authorized  to  appoint  such  number  of  quartermaster 
sergeants,  Quartermaster  Corps,  not  to  exceed  the  number  provided  for  by 
law,  as  he  may  deem  necessary  for  the  interest  of  the  service,  said  quarter- 
master sergeants  to  be  selected  from  4;he  most  competent  noncommissioned 
officers  of  the  Army,  who  shall  have  served  therein  at  least  five  years,  three 
years  of  such  service  having  been  rendered  as  noncommissioned  officers,  and 
whose  character  and  education  shall  fit  them  to  take  charge  of  public  property 
and  to  act  as  clerks  and  assistants  to  the  proper  officers  of  the  Army  in 
chai^ge  of  public  property.     [38  Stat.  L.  1066.] 

[Pay  of  clerics  and  messengers  while  in  Philippines.]  *  ♦  *  That 
on  and  after  July  first,  nineteen  hundred  and  fourteen,  the  pay  of  clerks  and 
messengers  at  headquarters  of  territorial  departments,  tactical  divisions, 
brigades,  and  service  schools,  who  are  citizens  of  the  United  States,  shall 
be  increased  $200  each  per  annum  while  serving  in  the  Philippine  Islands, 
such  service  to  be  computed  from  the  date  of  departure  from  the  continental 
limits  of  the  United  States  to  the  date  of  return  thereto :  Provided  further ,^ 
That  the  money  hereby  appropriated  for  such  of  said  clerks  at  $1,200  and 
$1,000  each  per  annum,  and  such  of  said  messengers  at  $720  each  per  annum 
as  may  be  employed, and  assigned  by  the  Secretary  of  War  to  the  head- 
quarters  of  the  Philippine  Department,  districts  and  posts  therein,  may,  in 
case  of  vacancy  and  in  the  discretion  of  the  commanding  general,  Philippine 
Department,  be  expended,  in  whole  or  in  part,  for  the  employment  of 
Filipinos  as  clerks  at  not  to  exceed  $500  each  per  annum,  and  messengers  at 
not  to  exceed  $300  each  per  annum. 

And  said  clerks,  messengers,  and  laborers  shall  be  employed  and  assigned 
by  the  Secretary  of  War  to  the  offices  and  positions  in  which  they  are  to 
serve:  Provided,  That  no  clerk,  messenger,  or  laborer  at  headquarters  of 
tactical  divisions,  military  departments,  brigades,  service  schools,  and  office 
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of  the  Chief  of  Staff  shall  be  assigned  to  duty  with  any  bureau  in  the  War 
Department.     [38  Stat.  L.  1067.1 

lOfficers  on  retired  list  —  transfer  to  active  list.']  ♦  ♦  ♦  That  here- 
after the  President  be,  and  he  is  hereby,  authorized,  by  and  with  the  advice 
and  consent  of  the  Senate",  to  transfer  to  the  active  list  of  the  Army  any  officer 
under  fifty  years  of  age  and  with  rank  not  above  that  of  captain  who  may 
have  been  transferred  heretofore  or  who  may  be  transferred  hereafter  for 
physical  disability  from  the  active  to  the  retired  list  of  the  Army  by  the 
action  of  any  retiring  board:  Provided,  That  such  officer  shall  be  trans- 
ferred to  the  place  on  the  active  list  which  he  would  have  had  if  he  had  not 
been  retired,  and  shall  be  carried  as  an  additional  number  in  the  grade  to 
which  he  may  be  transferred  or  at  any  time  thereafter  promoted :  Provided 
further.  That  such  officer  shall  stand  a  satisfactory  medical  and  professional 
examination  for  promotion  as  now  provided  for  by  law :  Provided  further. 
That  the  President  be,  and  he  is  hereby,  authorized  within  two  years  of  the 
approval  of  this  Act,  by  and  with  the  advice  and  consent  of  the  Senate,  to 
transfer  to  the  active  list  of  the  Army  any  officer  who  may  have  been  trans- 
ferred heretofore  for  physical  disalibity  from  the  active  to  the  retired  list 
of  the  Army  by  the  action  of  any  retiring  board :  Provided,  That  such  officer 
shall  be  transferred  to  the  place  on  the  active  list  which  he  would  have  had  if 
he  had  not  been  retired,  and  shall  be  carried  as  an  additional  number  in  the 
grade  to  which  he  may  be  transferred  or  at  any  time  thereafter  promoted : 
Provided  further.  That  such  officer  shall  stand  a  satisfactory  medical  and 
professional  examination  for  promotion  as  may  be  prescribed  by  the  Secre- 
tary of  War :  Provided  further.  That  any  officer  who  may  have  already  been 
transferred  from  the  retired  list  to  the  active  list,  shall  receive  the  benefits  of 
this  Act     [38  Stat.  L,  1068.] 

[Public  quarters  not  available  —  commutation  paid  officers,  etc]  ♦  *  ♦ 
That  hereafter,  at  places  where  there  are  no  public  quarters  available,  com- 
mutation for  the  authorized  allowance  therefor  shall  be  paid  to  commissioned 
officers,  acting  dental  surgeons,  veterinarians,  members  of  the  Nurse  Corps, 
and  pay  clerks  at  the  rate  of  $42  per  room  per  month ;  and,  when  specifically 
authorized  by  the  Secretary  of  War,  to  enlisted  men  at  the  rate  of  $16  per 
month,  or  in  lieu  thereof  he  may,  in  his  discretion,  rent  quarters  for  the  use 
of  said  enlisted  men  when  so  on  duty. 

Provided  further.  That  hereafter  the  Secretary  of  War  may  determine 
where  and  when  there  are  no  public  quarters  available  within  the  meaning 
of  this  or  any  other  Act     [88  Stat.  L.  1069.] 

[Porto  Rico  Regiment  of  Infantry  —  officers  —  recommissions.]  ♦  *  * 
That  the  permanent  captains  of  the  Porto  Rico  Regiment  of  Infantry  now 
holding  commissions  as  such  in  said  raiment  shall  be  recommissioned  as 
captains  of  Infantry  of  the  United  States  Army,  to  take  rank  on  the  lineal 
list  of  officers  of  Infantry  immediately  after  the  junior  officers  of  the  same 
grade  whose  total  commissioned  service  equals  or  exceeds  theirs :  Provided 
further.  That  those  officers  of  the  Porto  Rico  Regiment  of  Infantry,  recom- 
missioned as  captains  of  Infantry,  whose  total  commissioned  service  is  less 
than  that  of  any  officer  of  Infantry  of  the  next  lower  grade,  shall  not  ad- 
vance on  the  lineal  list  of  captains  of  Infantry,  nor  on  the  relative  list  of 
officers  of  the  United  States  Army,  until  such  time  as  there  no  longer  re- 
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mains  on  the  lineal  list  of  officers  of  Infantry  any  officer  of  the  next  lower 
grade  of  equal  or  greater  length  of  total  commissioned  service  and  shall 
take  rank  in  the  grade  of  captain  on  the  lineal  list  of  officers  of  Infantry 
and  on  the  relative  list  of  officers  of  the  United  States  Army  immediately 
after  the  juniors  in  rank  of  such  officers  of  Infantry  of  equal  or  greater  total 
commissioned  service :  Provided j  That  for  the  purpose  of  this  Act  total  com- 
missioned service  shall  include  commissioned  service  in  the  Regular  Army,  in 
the  Volunteers,  in  the  Porto  Rico  Provisional  Regiment  of  Infantry,  and  in 
the  Porto  Rico  Regiment  of  Infantry,  and  that  the  commissioned  service  of 
those  officers  of  the  Porto  Rico  Regiment  of  Infantry  who  were  officers  of 
the  Porto  Rico  Provisional  Regiment  of  Infantry,  shall  be  counted  as  con- 
tinuous and  uninterrupted  between  the  twenty-ninth  day  of  June,  nineteen 
hundred  and  eight,  and  the  thirty-first  day  of  December,  nineteen  hundred 
and  eight    \_S8  Stat  L.  1070.^ 

•  [Field  artillery  of  orgamzed  militia  —  care  of  horses  and  material.']  For 
the  purchase  and  issue  of  forage,  bedding,  shoeing,  and  veterinary  services 
and  supplies  for  Field  Artillery  horses  of  the  Organized  Militia  that  may  be 
owned  or  acquired  by  or  issued  to  any  State  or  Territory,  or  the  District  of 
Columbia,  or  an  individual,  a  battery,  or  battalion,  or  regimental  headquarters, 
iind  for  the  compensation  of  competent  help  for  the  care  of  the  materiel, 
animals,  and  equipment  thereof,  under  such  regulations  as  the  Secretary  of 
War  may  prescribe,  $200,000 :  Provided,  That  for  the  purpose  of  this  section 
the  total  number  of  horses  shall  not  exceed  thirty-two  to  any  one  battery  or 
four  to  each  battalion  or  regimental  headquarters,  and  that  such  horses  shall 
be  used  exclusively  for  Field  Artillery  purposes :  And  provided  further,  Thsit 
the  men  to  be  so  compensated,  not  to  Exceed  five  for  each  battery,  shall  be 
duly  enlisted  therein  and  shall  be  detailed  by  the  battery  commander  under 
such  regulations  as  the  Secretary  of  War  may  prescribe,  and  shall  be  paid 
by  the  United  States  disbursing  officer  in  each  State  provided  for  in  the 
Act  of  January  twenty-first,  nineteen  hundred  and  three,  entitled,  "An 
Act  to  promote  the  efficiency  of  the  militia,  and  for  other  purposes,"  as 
amended:  And  provided  further.  That  the  funds  appropriated  by  section 
sixteen  hundred  and  sixty-one,  Revised  Statutes,  and  by  the  Act  entitled  "An 
Act  to  promote  the  efficiency  of  the  militia,  and  for  other  purposes,"  approved 
May  twenty-seventh,  nineteen  hundred  and  eight,  as  amended,  shall  be  avail- 
able for  the  purchase,  under  such  regulations  as  the  Secretary  of  War  may 
prescribe,  of  horses  conforming  to  the  Regular  Army  standards,  said  horses 
to  remain  the  property  of  the  United  States  and  to  be  for  the  sole  contin- 
uous use  of  the  Field  Artillery  of  the  Organized  Militia:  And  provided  fur- 
ther. That  the  Secretary  of  War  may,  under  the  provisions  of  this  Act  and 
such  regulations  as  he  may  prescribe,  issue  to  the  Field  Artillery  organiza- 
tions hereinbefore  mentioned  and  without  cost  to  the  State  condemned  Army 
horses  which  are  no  longer  fit  for  service  but  may  still  be  suitable  for  pur- 
poses of  instruction,  the  same  to  be  sold  as  now  provided  by  law  when  the 
latter  purpose  has  been  served.     [38  Stat.  L.  107 1."] 

For  the  Act  of  Jan.  21,  1903,  see  10  Fed.  Stat.  Annot.  226;  amended  1909  Supp.  Fed. 
Stat.  Annot.  346;  1912  Supp.  Fed.  Stat.  Annot.  268. 

[Subsistence  supplies  —  sale  of .^     *     *     *     That  the  officers  and  enlist- 
ed men  of  the  Navy  and  the  Marine  Corps  shall  be  permitted  to  purchase  sub- 
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sisteiice  supplies  at  the  same  price  as  is  charged  the  officers  and  the  enlisted 
men  of  the  Army ;  and  the  officers  and  the  enlisted  men  of  the  Army  shall  he 
permitted  to  purchase  subsistence  supplies  from  the  Navy  and  Marine  Corps 
at  the  same  price  as  is  charged  the  officers  and  the  enlisted  men  of  the  Navy 
and  Marine  Corps.     [S8  Stat.  L.  1072.'] 

[Fort  Leavenworth  Military  Prison  —  name  changed  —  honorable  restor- 
ation to  duty  of  general  prisoners.']  ♦  ♦  *  That  the  United  States  mili- 
tary prison  at  Fort  Leavenworth,  Kansas,  shall  hereafter  be  known  as  the 
United  States  disciplinary  barracks  and  the  branches  of  said  prison  as  branch- 
es of  such  barracks:  Provided  fvjrther.  That  the  authority  now  vested  in 
the  Secretary  of  War  to  give  an  honorable  restoration  to  duty,  in  case  the 
same  is  merited,  to  general  prisoners  confined  in  the  United  States  disciplin- 
ary barracks  and  its  branches  shall  be  extended  so  that  such  restoration  may 
be  given  to  general  prisoners  confined  elsewhere,  and  the  Secretary  of  War 
shall  be,  and  he  is  hereby,  authorized  to  establish  a  system  of  parole  for 
prisoners  confined  in  said  barracks  and  its  branches,  the  terms  and  conditions 
of  such  parole  to  be  such  as  the  Secretary  of  War  may  prescribe-  \_S8  Stat. 
L.  ion.] 

[Claims  of  officers  and  enlisted  men  for  loss  of  private  property  —  scope 
of  former  statute  enlarged.]  *  *  *  That  the  provisions  of  the  Act  of 
March  third,  eighteen  hundred  and  eighty-five  (Twenty-third  Statutes,  page 
three  hundred  and  fifty),  entitled  "An  Act  to  provide  for  the  settlement  of 
the  claims  of  officers  and  enlisted  men  of  the  Army  for  loss  of  private  prop- 
erty destroyed  in  the  military  service  of  the  United  States,"  shall  hereafter 
extend  to  cover  loss  of  or  damage  to  the  regulation  allowance  of  baggage  of 
officers  and  enlisted  men  sustained  in  shipment  under  orders,  to  the  extent 
of  such  loss  or  damage  over  and  above  the  amount  recoverable  from  the  car- 
rier furnishing  the  transportation.     [38  Stat.  L.  1077.] 

For  the  Act  of  March  3,  1885,  see  2  Fed.  Stat.  Annot.  26. 

[Service  in  Philippines  and  Panama  —  term.]  *  *  ♦  That  on  and 
after  October  first,  nineteen  hundred  and  fifteen,  no  officer  or  enlisted  man  of 
the  Army  shall,  except  upon  his  own  request,  be  required  to  serve  in  a  single 
tour  of  duty  for  more  than  two  years  in  the  Philippine  Islands,  nor  more 
than  three  years  in  the  Panama  Canal  Zone,  except  in  case  of  insurrection  or 
of  actual  or  threatened  hostilities:  Provided  further.  That  the  foregoing* 
provision  shall  not  apply  to  the  organization  known  as  the  Philippine  Scouts* 
[38  Stat.  L.  1078.] 

[Contracts  made  on  behalf  of  Oovemment  —  fomudities.]  ♦  *  ♦ 
That  hereafter  whenever  contracts  which  are  not  to  be  performed  within  sixty 
days  are  made  on  behalf  of  the  Government  by  the  Quartermaster  General,  or 
by  officers  of  the  Quartermaster  Corps  authorized  to  make  them,  and  are  in 
excess  of  $500  in  amount,  such  contracts  shall  be  reduced  to  writing  and 
signed  by  the  contracting  parties.  In  all  other  cases  contracts  shall  be  en- 
tered into  under  such  regulations  as  may  be  prescribed  by  the  Quarter- 
master General.     [38  Stat.  L.  1078.] 

[Supplies  —  funds  used  for  procurement  —  saJe  of  articles  of  serviceahle 
quartermaster  property.]     *     ♦     *     That  hereafter  funds  appropriated  for 
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support  of  the  Army  may  be  used  for  the  procurement  of  supplies  to  be  held 
in  store  for  issue  to  the  Army  during  subsequent  fiscal  years :  Provided  fur^ 
ther.  That  articles  of  serviceable  quartermaster  property  may  be  sold  by  the 
Quartermaster  General  of  the  Army  to  officers  of  the  Navy  and  Marine  Corps, 
for  their  use  in  the  public  service,  in  the  same  manner  as  these  articles  are 
now  sold  to  officers  of  the  Army.     \^S8  Stat.  L.  1078'] 

^Medical  supplies  and  equipment  —  saies  to  American  Red  Cross  —  settle- 
ment of  accounts  between  various  departments.]  *  *  *  That  hereafter, 
with  the  approval  of  the  Secretary  of  War  and  at  rates  of  charge  of  not  less 
than  the  contract  prices  paid  therefor  plus  twenty-five  per  centum  to  cover 
the  cost  of  purchase,  inspection,  and  so  forth,  the  Medical  Department  of  the 
Army  may  sell  for  cash  to  the  American  National  Red  Cross  such  medical 
supplies  and  equipments  as  can  be  spared  vnthout  detriment  to  the  military 
service :  Provided  further.  That  hereafter  in  the  settlement  of  accounts  be- 
tween the  appropriations  of  the  Medical  Department  and  those  of  any  other 
branch  of  the  Army  service,  or  any  bureau  or  office  of  the  War  Department, 
or  any  other  executive  department  or  establishment  of  the  Government,  pay- 
ment thereof  may  be  made  by  the  proper  disbursing  officer  of  the  Medical 
Department  or  of  the  branch  of  the  Army  service,  office,  bureau,  department, 
or  establishment  concerned.     [38  Stat.  L.  1080.] 

llnterchange  of  stores,  material  or  services  between  bureaus  —  disposition 
sf  funds.]  *  *  *  That  hereafter  when  one  bureau  of  the  War  or  Navy 
Departments  procures  by  purchase  or  manufacture  stores  or  material  of  any 
kind  or  performs  any  service  for  another  bureau  of  such  departments  the 
funds  of  the  bureau  or  department  for  which  the  stores  or  material  are  to  be 
procured  or  the  service  performed  may  be  placed  subject  to  the  requisition  of 
the  bureau  or  department  making  the  procurement  or  performing  the  service 
for  direct  expenditure  by  it:  Provided,  That  when  the  stores  being  pro- 
cured are  for  current  issue  during  the  year  stores  of  equal  value  may  be  is- 
sued from  stock  on  hand  in  place  of  any  of  those  aforesaid.  \_S8  Stat.  L. 
1084.] 

[Promotions  —  retired  officers.]  ♦  *  ♦  That  the  President  be,  and 
he  is  hereby,  authorized  to  appoint,  by  and  with  the  advice  and  consent  of  the 
Senate,  any  brigadier  general  of  the  Army  on  the  retired  list  who  has  held 
the  rank  and  command  of  major  general  of  Volunteers  and  performed  the 
duties  incident  to  that  grade  in  time  of  actual  warfare,  and  has  been  honor- 
ably discharged,  and  who  served  with  credit  in  the  Regular  or  Volunteer 
forces  during  the  Civil  War  prior  to  April  ninth,  eighteen  hundred  and  sixty- 
five,  to  the  grade  of  major  general  in  the  United  States  Army  and  place  him 
on  the  retired  list  with  the  pay  of  brigadier  general  on  the  retired  list ;  and 
any  officer  now  on  the  retired  list  of  the  Army  who  served  with  credit  for 
more  than  two  years  as  a  commissioned  officer  of  Volunteers  during  the  Civil 
War  prior  to  April  ninth,  eighteen  hundred  and  sixty-five,  and  who  subse- 
quently served  with  credit  for  more  than  forty  years  as  a  commissioned  officer 
of  the  Regular  Army,  including  service  in  command  of  troops  in  five  Indian 
campaigns,  the  War  with  Spain,  and  the  Philippine  insurrection,  and  to 
whom  the  Congressional  medal  of  honor  for  most  distinguished  conduct  in 
action  has  been  twice  awarded,  and  who  has  also  been  brevetted  for  conspicu- 
ous gallantry  in  action,  and  place  him  on  the  retired  list  of  the  Army  with 
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the  rank  and  retired  pay  of  one  grade  above  that  actually  held  by  him  at 
the  time  of  his  retirement  from  active  service  in  the  Regular  Army,  138 
Stat.  L.  lOSi.'] 

Sec.  2.  [United  States  Discipluiary  Barracks  —  establishment  and  con- 
trol —  officers  —  prisoners.']  That  chapter  six,  Title  XIV,  of  the  Eevised 
Statutes  of  the  United  States  be,  and  the  same  is  hereby,  amended  to  read  as 
follows : 

"1.  The  United  States  Military  Prison,  Fort  Leavenworth,  Kansas,  shall 
hereafter  be  known  as  the  United  States  Disciplinary  Barracks. 

"2.  Persons  sentenced  to  confinement  upon  conviction  by  courts-martial  or 
other  military  tribunals  of  crimes  or  offenses  which,  under  some  statute  of 
the  United  States  or  under  some  law  of  the  State,  Territory,  District,  or 
other  jurisdiction  in  which  the  crime  or  offense  may  be  committed,  are  pun- 
ishable by  confinement  in  a  penitentiary,  including  persons  sentenced  to 
confinement  upon  conviction  by  courts-martial  or  other  military  tribunals  of 
two  or  more  acts  or  omissions,  any  one  of  which,  under  the  statute  or  other 
law  hereinbefore  mentioned,  constitutes  or  includes  a  crime  or  offense  pun- 
ishable by  confinement  in  a  penitentiary,  may  be  confined  at  hard  labor,  dur- 
ing the  entire  period  of  confinement  so  adjudged,  in  any  United  States,  State, 
Territorial,  or  District  penitentiary,  or  in  any  other  penitentiary  directly  or 
indirectly  under  the  jurisdiction  of  the  United  States ;  and  all  persons  sen- 
tenced to  confinement  upon  conviction  by  courts-martial  or  other  military 
tribunals  who  are  not  confined  in  a  penitentiary  may  be  confined  and  detained 
in  the  United  States  Disciplinary  Barracks. 

"3.  The  government  and  control  of  the  United  States  Disciplinary  Bar- 
racks and  of  all  offenders  sent  thereto  for  confinement  and  detention  therein 
shall  be  vested  in  the  Adjutant  General  of  the  Army  under  the  direction  of 
the  Secretary  of  War,  who  shall  from  time  to  time  make  such  regulations 
respecting  the  same  as  may  be  deemed  necessary,  and  who  shall  submit  annu- 
ally to  Congress  a  full  statement  of  the  financial  and  other  affairs  of  said 
institution  for  the  preceding  fiscal  year. 

"4.  The  officers  of  the  United  States  Disciplinary  Barracks  shall  consist 
of  a  commandant  and  such  subordinate  officers  as  may  be  necessary,  who  shall 
be  detailed  by  the  Secretary  of  War  from  the  commissioned  officers  of  the 
Army  at  large.  In  addition  to  detailing  for  duty  at  said  disciplinary  barracks 
such  number  of  enlisted  men  of  the  Staff  Corps  and  departments  as  he  may 
deem  necessary,  the  Secretary  of  War  shall  assign  a  sufficient  number  of  en- 
listed men  of  the  line  of  the  Army  for  duty  as  guards  at  said  disciplinary  bar- 
racks and  as  noncommissioned  officers  of  the  disciplinary  organizations  here- 
inafter authorized.  Said  guards,  and  also  the  enlisted  men  assigned  for  duty 
as  noncommissioned  officers  of  disciplinary  organizations,  shall  be  detached 
from  the  line  of  the  Army,  or  enlisted  for  the  purpose ;  and  said  guards  shall 
be  organized  as  infantry,  with  noncommissioned  officers,  musicians,  arti- 
ficers, and  cooks  of  the  number  and  grades  allowed  by  law  for  infantry  or- 
ganizations of  like  strength:  Provided,  That  at  least  one  of  said  guards 
shall  have  the  rank,  pay,  and  allowances  of  a  battalion  sergeant  major. 

"5.  The  commandant  of  the  United  States  Disciplinary  Barracks  shall 
have  command  thereof  and  charge  and  custody  of  all  offenders  sent  thereto 
for  confinement  and  detention  therein;  shall  govern  such  offenders  and  cause 
them  to  be  employed  at  such  labor  and  in  such  trades  and  to  perform  sucli 
duties  as  may  be  deemed  best  for  their  health  and  reformation  and  with  a 
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view  to  their  honorable  restoration  to  duty  or  their  reenlistment  as  hereinafter 
authorized ;  shall  cause  note  to  be  taken  and  a  record  to  be  made  of  the  con- 
duct of  such  offenders ;  and  may  shorten  the  daily  time  of  hard  labor  of  those 
who  by  their  obedience,  honesty,  industry,  and  general  good  conduct  earn 
such  favors — all  under  such  regulations  as  the  Secretary  of  War  may  from 
time  to  time  prescribe. 

"6.  The  Secretary  of  War  shall  provide  for  placing  under  military  train- 
ing those  offenders  sent  to  the  United  States  Disciplinary  Barracks  for  con- 
finement and  detention  therein  whose  record  and  conduct  are  such  as  to  war- 
rant the  belief  that  upon  the  completion  of  a  course  of  military  training  they 
may  be  worthy  of  an  honorable  restoration  to  duty  or  of  being  permitted  to 
reenlist ;  may  provide  for  the  organization  of  offenders  so  placed  under  mili- 
tary training  into  disciplinary  companies  and  higher  units,  organized  as 
infantry,  with  noncommissioned  officers,  except  color  sergeants,  selected  or 
appointed  from  the  enlisted  men  assigned  to  duty  for  that  purpose  pursuant 
to  the  provisions  of  paragraph  four  hereof ;  and  may  provide  for  uniforming, 
arming,  and  equipping  such  organizations. 

"7.  Whenever  he  shall  deem  such  action  merited  the  Secretary  of  War 
may  remit  the  unexecuted  portions  of  the  sentences  of  offenders  sent  to  the 
United  States  Disciplinary  Barracks  for  confinement  and  detention  therein, 
and  in  addition  to  such  remission  may  grant  those  who  have  not  been  dis- 
charged from  the  Army  an  honorable  restoration  to  duty,  and  may  authorize 
the  reenlistment  of  those  who  have  been  discharged  or  upon  their  written  ap- 
plication to  that  end  order  their  restoration  to  the  Army  to  complete  their  re- 
spective terms  of  enlistment,  and  such  applicatign  and  order  of  restoration 
shall  be  effective  to  revive  the  enlistment  contract  for  a  period  equal  to  the  one 
not  served  under  said  contract. 

"8.  The  Secretary  of  War  may,  from  time  to  time,  designate  any  building 
or  structure  or  any  part  thereof  under  the  control  of  the  Secretary  of  War  and 
pertaining  to  the  military  establishment  as  a  branch  disciplinary  barracks  for 
the  confinement  and  detention  of  offenders  whom  it  is  impracticable  to  send 
to  the  United  States  Disciplinary  Barracks  at  Fort  Leavenworth,  Kansas; 
and  all  branch  disciplinary  barracks  and  all  offenders  sent  thereto  for  con- 
finement and  detention  therein  shall  be  subject  to  the  laws  respecting  the 
United  States  Disciplinary  Barracks  at  Fort  Leavenworth,  Kansas,  and  the 
offenders  sent  thereto  for  confinement  and  detention  therein."  \_S8  Stat.  L. 
lOSJf.'] 

For  chap.  6,  title  XIV,  of  the  R.  S.,  see  7  Fed.  Stat.  Annot.  1066. 

Sec.  3.  [Repeal  of  inconsistent  lawsJ]  That  all  laws  and  parts  of  laws 
in  conflict  with  the  provisions  of  this  Act  are  hereby  repealed.  [S8  Stat.  L. 
1086.'] 


WAR  RISK  INSURANCE  ACT. 

See  TREASURY  DEPARTMENT. 
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WAR  TAX  ACT. 

See  INTERNAL  REVENUE. 


WATERS  (INCLUDING  IRRIGATION). 

Act  of  July  17,  1914,  Ch.  143,  310. 

Flathead  Irrigation  Project  —  Certain  Statutes  Extended  to,  310. 
Act  of  August  13,  1914,  Ch.  247,  311. 

Sec,  1,  Irrigation  —  Reclamation  Fufid  —  Payments  by  Entryman,  311. 

2.  Act  Shall  Apply  to  Existing  Projects,  311. 

3.  Penalties,  312. 

4.  Increase  of  Charges,  312. 

5.  Operation  and  Maintenance,  312. 

6.  Penalties,  313. 

7.  Fiscal  Agent,  313. 

8.  Reclamation  Requirements,  313. 

9.  Lands  Not  Subject  to  Reclamation  Act,  314. 
10.  Withdrawn  Lands  Subject  to  Entry,  314. 
IL  Water  Service,  314. 

12,  Admission  of  Private  Landowners  to  New  Projects,  314. 

13,  Disposition  of  Excess  Farm  Units,    315. 

14,  Acceptance  of  This  Act,  315. 

15,  Enforcement  of  Act,  315. 

16,  Expenditures  and  Appropriations,    315. 

Act  of  March  3,  1915,  Ch.  75,  316. 

Seel,  Reclamation   Projects  —  Construction   Charge   Fixed   by  Public 
Notice  —  Right  to  Increase  Cost,  316. 


GROSS-REFERENCE. 

Parks  in  reclamation  projects,  see  PUBLIC  PARKS. 


An  Act  To  extend  the  provisions  of  the  Act  of  June  twenty-third,  nineteen  hundred  and 
ten  (Thirty-sixth  Statutes  at  Large,  page  five  hundred  and  ninety-two),  authoriiing 
assignment  of  reclamation  homestead  entries,  and  of  the  Act  of  August  ninth,  nine- 
teen hundred  and  twelve  (Thirty-seventh  Statutes  at  Large,  page  two  hundred  and 
sixty-five),  authorizing  the  issuance  of  patents  on  reclamation  homestead  entries,  to 
lands  in  the  Flathead  irrigation  project,  Montana. 

lAct  of  July  17,  1914,  Ch.  143.1 

[Flathead  irrigation  project  —  certain  statutes  extended  to."]     That  tho 
provisions  of  the  Act  of  June  twenty-third,  nineteen  hundred  and  ten  (Thirtj- 
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sixth  Statutes  at  Large,  page  five  hundred  and  ninety-two),  authorizing  the 
assignment  under  certain  conditions  of  homesteads  within  reclamation  proj- 
ects, and  of  the  Act  of  August  ninth,  nineteen  hundred  and  twelve  (Thirty- 
seventh  Statutes  at  Large,  page  two  hundred  and  sixty-five),  authorizing  un- 
der certain  conditions  the  issuance  of  patents  on  reclamation  entries,  and  for 
other  purposes,  be,  and  the  same  are  hereby,  extended  and  made  applicable 
to  lands  within  the  Flathead  irrigation  project,  in  the  former  Flathead  Indian 
Heservation,  Montana,  but  such  lands  shall  otherwise  be  subject  to  the  pro- 
visions of  the  Act  of  Congress  approved  April  twenty-third,  nineteen  hun- 
dred and  four  (Thirty-third  Statutes  at  Large,  page  three  hundred  and  two), 
as  amended  by  the  Act  of  Congress  approved  May  twenty-ninth,  nineteen 
hundred  and  eight  (Thirty-fifth  Statutes  at  Large,  page  four  hundred  and 
forty-eight) :  Provided,  That  the  lien  reserved  to  the  United  States  on  tlie 
land  patented,  as  provided  for  in  section  two  of  said  Act  of  August  ninth, 
nineteen  hundred  and  twelve,  shall  include  all  sums  due  or  to  become  due  to 
the  United  States  on  account  of  the  Indian  price  of  such  land.  \^38  Stat.  L. 
SIO.] 

The  Act  of  June  23,   1910,   is  given   in  For  the  Act  of  May  29,  1908,  Bee  lo^JJ 

1912  Supp.  Fed.  Stat.  Annot.  414.  Supp.  Fed.  Stat.  Annot.  553. 

The  Act  of  Aug.  9,  1912,  is  given  in  1914 
Supp.  Fed.  Stat.  Annot.  421. 


An  Act  Extending  the  period  of  payment  under  reclamation  projects,  and  for  other 

purposes. 

I  Act  of  Aug.  la,  1914,  Ch.  247.1 

[Sec.  1.]  ^Irrigation  —  reclamcUion  fund  —  payments  hy  entryman.'] 
That  any  person  whose  lands  hereafter  become  subject  to  the  terms  and  con- 
ditions of  the  Act  approved  June  seventeenth,  nineteen  hundred  and  two,  en- 
titled "An  Act  appropriating  the  receipts  from  the  sale  and  disposal  of  pub- 
lic lands  in  certain  States  and  Territories  to  the  construction  of  irrigation 
works  for  the  reclamation  of  arid  lands,"  and  Acts  amendatory  thereof  or 
supplementary  thereto,  hereafter  to  be  referred  to  as  the  reclamation  law,  and 
any  person  who  hereafter  makes  entry  thereunder  shall  at  the  time  of  making 
-water-right  application  or  entry,  as  the  case  may  be,  pay  into  the  reclama- 
tion fund  five  per  centum  of  the  construction  charge  fixed  for  his  land  as  an 
initial  installment,  and  shall  pay  the  balance  of  said  charge  in  fifteen  annual 
installments,  the  first  five  of  which  shall  each  be  five  per  centum  of  the  con- 
struction charge  and  the  remainder  shall  each  be  seven  per  centum  until  the 
whole  amount  shall  have  been  paid.  The  first  of  the  annual  installments  shall 
become  due  and  payable  on  December  first  of  the  fifth  calendar  year  after  the 
initial  installment:  Provided,  That  any  water-right  applicant  or  entryman 
may,  if  he  so  elects,  pay  the  whole  or  any  part  of  the  construction  charges 
owing  by  him  within  any  shorter  period:  Provided  further.  That  entry 
may  be  made  whenever  water  is  available,  as  announced  by  the  Secretary  of 
the  Interior,  and  the  initial  payment  be  made  when  the  charge  per  acre  is 
established.     [55  Stat.  L.  686.'] 

For  the  Act  of  June  17,  1902,  see  7  Fed.  Stat.  Annot.  1098. 

Sec.  2.  {Act  shall  apply  to  existing  projects.']  That  any  person  whose 
land  or  entry  has  heretofore  become  subject  to  the  terms  and  conditions  of 
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the  reclamation  law  shall  pay  the  construction  charge,  or  the  portion  of  the 
construction  charge  remaining  unpaid,  in  twenty  annual  installments,  the 
first  of  which  shall  become  due  and  payable  on  December  first  of  the  year  in 
which  the  public  notice  affecting  his  land  is  issued  under  this  Act,  and  sub- 
sequent installments  on  December  first  of  each  year  thereafter.  The  first 
four  of  such  installments  shall  each  be  two  per  centum,  the  next  two  install- 
ments shall  each  be  four  per  centum,  and  the  next  fourteen  each  six  per  centum 
of  the  total  construction  charge,  or  the  portion  of  the  construction  charge  un- 
paid at  the  beginning  of  such  installments.     [38  Stat.  L.  687. 'I 

Sec.  3.  IPendHies.l  That  if  any  water-right  applicant  or  entryman  shall 
fail  to  pay  any  installment  of  his  construction  charges  when  due,  there  shall 
be  added  to  the  amount  unpaid  a  penalty  of  one  per  centum  thereof,  and  there 
shall  be  added  a  like  penalty  of  one  per  centum  of  the  amount  unpaid  on  the 
first  day  of  each  month  thereafter  so  long  as  such  default  shall  continue.  If 
any  such  applicant  or  entryman  shall  be  one  year  in  default  in  the  payment 
of  any  installment  of  the  construction  charges  and  penalties,  or  any  part 
thereof,  his  water-right  application,  and  if  he  be  a  homestead  entryman  his 
entry  also,  shall  be  subject  to  cancellation,  and  all  payments  made  by  him  for- 
feited to  the  reclamation  fund,  but  no  homestead  entry  shall  be  subject  to 
contest  because  of  such  default:  Provided,  That  if  the  Secretary  of  the 
Interior  shall  so  elect,  he  may  cause  suit  or  action  to  be  brought  for  the 
recovery  of  the  amount  in  default  and  penalties;  but  if  suit  or  action  be 
brought,  the  right  to  declare  a  cancellation  and  forfeiture  shall  be  suspended 
pending  such  suit  or  action.     [38  Stat.  L.  687. '\ 

Sec.  4.  [Increase  of  charges.  ]  That  no  increase  in  the  construction  charges 
shall  hereafter  be  made,  after  the  same  have  been  fixed  by  public  notice, 
except  by  agreement  between  the  Secretary  of  the  Interior  and  a  majority  of 
the  water-right  applicants  and  entrymen  to  be  affected  by  such  increase,  where- 
upon all  water-right  applicants  and  entrymen  in  the  area  proposed  to  be  af- 
fected by  the  increased  charge  shall  become  subject  thereto.  Such  increased 
charge  shall  be  added  to  the  construction  charge  and  payment  thereof  dis- 
tributed over  the  remaining  unpaid  installments  of  construction  charges : ' 
Provided,  That  the  Secretary  of  the  Interior,  in  his  discretion,  may  agree 
that  such  increased  construction  charge  shall  be  paid  in  additional  annual  in- 
stallments, each  of  which  shall  be  at  least  equal  to  the  amount  of  the  largest  in- 
stallment as  fixed  for  the  project  by  the  public  notice  theretofore  issued.  And 
such  additional  installments  of  the  increased  construction  charge,  as  so  agreed 
upon,  shall  become  due  and  payable  on  December  first  of  each  year  subsequent 
to  the  year  when  the  final  installment  of  the  construction  charge  under  such 
public  notice  is  due  and  payable :  Provided  further.  That  all  such  increased 
construction  charges  shall  be  subject  to  the  same  conditions,  penalties,  and 
suit  or  action  as  provided  in  section  three  of  this  Act.    [38  Stat.  L.  687. "] 

Sec.  5.  [Operation  and  maintenance.'}  That  in  addition  to  the  construc- 
tion charge,  every  water-right  applicant^  entryman,  or  landowner  under  or 
upon  a  reclamation  project  shall  also  pay,  whenever  water  service  is  available 
for  the  irrigation  of  his  land,  an  operation  and  maintenance  charge  based 
upon  the  total  cost  of  operation  and  maintenance  of  the  project,  or  each 
separate  unit  thereof,  and  such  charge  shall  be  made  for  each  acre-foot  of 
water  delivered;  but  each  acre  of  irrigable  land,  whether  irrigated  or  not, 
shall  be  charged  with  a  minimum  operation  and  maintenance  charge  based 
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npon  the  charge  for  delivery  of  not  less  than  one  acre-foot  of  water:  Provid- 
ed, That,  whenever  any  legally  organized  water  users'  association  or  irri- 
gation district  shall  so  request,  the  Secretary  of  the  Interior  is  hereby  au- 
thorized, in  his  discretion,  to  transfer  to  such  water  users'  association  or  irri- 
gation district  the  care,  operation,  and  maintenance  of  all  or  any  part  of  the 
project  works,  subject  to  such  rules  and  regulations  as  he  may  prescribe.  If 
the  total  amount  of  operation  and  maintenance  charges  and  penalties  collected 
for  any  one  irrigation  season  on  any  project  shall  exceed  the  cost  of  operation 
and  maintenance  of  the  project  during  that  irrigation  season,  the  balance 
shall  be  applied  to  a  reduction  of  the  charge  on  the  project  for  the  next  irri- 
gation season,  and  any  deficit  incurred  may  likewise  be  added  to  the  charge 
for  the  next  irrigation  season.     [38  Stat.  L.  687.'] 

Sec.  6.  [Penalties.']  That  all  operation  and  maintenance  charges  shall 
become  due  and  payable  on  the  date  fixed  for  each  project  by  the  Secretary  of 
the  Interior,  and  if  such  charge  is  paid  on  or  before  the  date  when  due  there 
shall  be  a  discount  of  five  per  centum  of  such  charge ;  but  if  such  charge  is 
unpaid  on  the  first  day  of  the  third  calendar  month  thereafter,  a  penalty  of 
one  per  centum  of  the  amount  unpaid  shall  be  added  thereto,  and  thereafter 
an  additional  penalty  of  one  per  centum  of  the  amount  unpaid  shall  be  added 
on  the  first  day  of  each  calendar  month  if  such  charge  and  penalties  shall  re- 
main unpaid,  and  no  water  shall  be  delivered,  to  the  lands  of  any  water-rij?ht 
applicant  or  entryman  who  shall  be  in  arrears  for  more  than  one  calendar 
year  for  the  payment  of  any  charge  for  operation  and  maintenance,  or  any 
annual  construction  charge  and  penalties.  If  any  water-right  applicant  or 
entryman  shall  be  one  year  in  arrears  in  the  payment  of  any  charge  for 
operation  and  maintenance  and  penalties,  or  any  part  thereof,  his  water- 
right  application,  and  if  he  be  a  homestead  entryman  his  entry  also,  shall 
be  subject  to  cancellation,  and  all  payments  made  by  him  forfeited  to  the 
reclamation  fund,  but  no  homestead  entry  shall  be  subject  to  contest  because 
of  such  arrears.  In  the  discretion  of  the  Secretary  of  the  Interior  suit  or 
action  may  be  brought  for  the  amounts  in  default  and  penalties  in  like  manner 
as  provided  in  section  three  of  this  Act.    \_S8  Stat.  L.  688.] 

Sec.  7.  [Fiscal  agent.]  That  the  Secretary  of  the  Interior  is  hereby 
authorized,  in  his  discretion,  to  designate  and  appoint,  under  such  rules  and 
regulations  as  he  may  prescribe,  the  legally  organized  water  users'  association 
or  irrigation  district,  under  any  reclamation  project,  as  the  fiscal  agent  of  the 
United  States  to  collect  the  annual  payments  on  the  construction  charge  of 
the  project  and  the  annual  charges  for  operation  and  maintenance  and  all 
penalties:  Provided,  That  no  water-right  applicant  or  entryman  shall  be 
entitled  to  credit  for  any  payment  thus  made  until  the  same  shall  have  been 
paid  over  to  an  officer  designated  by  the  Secretary  of  the  Interior  to  receive 
the  same.     [38  Stat.  L.  688.] 

Sec.  8.  [Reclamaiion  requirements.]  That  the  Secretary  of  the  Interior 
is  hereby  authorized  to  make  general  rules  and  regulations  governing  the  use 
of  water  in  the  irrigation  of  the  lands  within  any  project,  and  may  require 
the  reclamation  for  agricultural  purposes  and  the  cultivation  of  one-fourth  the 
irrigable  area  under  each  water-right  application  or  entry  within  three  full 
irrigation  seasons  after  the  filing  of  water-right  application  or  entry,  and  the 
reclamation  for  agricultural  purposes  and  the  cultivation  of  one-half  the 
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irrigable  area  within  five  full  irrigation  seasons  after  the  filing  of  the  water- 
right  application  or  entry,  and  shall  provide  for  continued  compliance  with 
such  requirements.  Failure  on  the  part  of  any  water-right  applicant  or  entry- 
man  to  comply  with  such  requirements  shall  render  his  application  or  entry 
subject  to  cancellation.    \_S8  Stat.  L,  688,'] 

Sec.  9.  [Lands  not  subject  to  reclamation  Acf]  That  in  all  cases  where 
application  for  water  right  for  lands  in  private  ownership  or  lands  held  under 
entries  not  subject  to  the  reclamation  law  shall  not  be  made  within  one  year 
after  the  passage  of  this  Act,  or  within  one  year  after  notice  issued  in  pur- 
suance of  section  four  of  the  reclamation.  Act,  in  cases  where  such  notice  has 
not  heretofore  been  issued,  the  construction  charges  for  such  land  shall  be  in- 
creased five  per  centum  each  year  until  such  application  is  made  and  an 
initial  installment  is  paid.     [38  Stat,  L,  689.] 

Sec.  10.  [Withdrawn  lands  svbject  to  entry.]  That  the  Act  of  Con- 
gress approved  February  eighteenth,  nineteen  hundred  and  eleven,  entitled 
"An  Act  to  amend  section  five  of  the  Act  of  Congress  of  June  twenty-fifth, 
nineteen  hundred  and  ten,  entitled  ^An  Act  to  authorize  advances  to  the 
reclamation  fund  and  for  the  issuance  and  disposal  of  certificates  of  in- 
debtedness in  reimbursement  therefor,  and  for  other  purposes,' "  be,  and  the 
same  hereby  is,  amended  so  as  to  read  as  follows : 

"Sec.  6.  That  no  entry  shall  be  hereafter  made  and  no  entryman  shall  be 
permitted  to  go  upon  lands  reserved  for  irrigation  purposes  until  the  Secre- 
tary of  the  Interior  shall  have  established  the  unit  of  acreage  per  entry,  and 
water  is  ready  to  be  delivered  for  the  land  in  such  unit  or  some  part  thereof 
and  such  fact  has  been  announced  by  the  Secretary  of  the  Interior:  Pro- 
vided, That  where  entries  made  prior  to  Jime  twenty-fifth,  nineteen  hundred 
and  ten,  have  been  or  may  be  relinquished,  in  whole  or  in  part,  the  lands  so 
relinquished  shall  be  subject  to  settlement  and  entry  under  the  reclamation 
law."     [38  Stat.  L.  689.] 

For  the  Act  of  June  25,  1910,  as  amended  by  the  Act  of  Feb.  18,  1911,  see  1912 
Supp.  Fed.  Stat.  Annot.  414. 

Sec.  11.  [Water  service.]  That  whenever  water  is  available  and  it  is  im- 
practicable to  apportion  operation  and  maintenance  charges  as  provided  in 
section  five  of  this  Act,  the  Secretary  of  the  Interior  may,  prior  to  giving 
public  notice  of  the  construction  charge  per  acre  upon  land  under  any  project, 
furnish  water  to  any  entryman  or  private  landowner  thereunder  until  such 
notice  is  given,  making  a  reasonable  charge  therefor,  and  such  charges  shall 
be  subject  to  the  same  penalties  and  to  the  provisions  for  cancellation  and  col- 
lection as  herein  provided  for  other  operation  and  maintenance  charges.  [38 
Stat.  L.  689.] 

Sec.  12.  [Admission  of  privaie  landowners  to  new  projects.]  That  be- 
fore any  contract  is  let  or  work  begun  for  the  construction  of  any  reclamation 
project  hereafter  adopted  the  Secretary  of  the  Interior  shall  require  the 
owners  of  private  lands  thereunder  to  agree  to  dispose  of  all  lands  in  excess 
of  the  area  which  he  shall  deem  sufficient  for  the  support  of  a  family  upon  the 
land  in  question,  upon  such  terms  and  at  not  to  exceed  such  price  as  the 
Secretary  of  the  Interior  may  designate ;  and  if  any  landowner  shall  refuse 
to  aeree  to  the  requirements  fixed  by  the  Secretary  of  the  Interior,  his  land 
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«hall  not  be  included  within  the  project  if  adopted  for  construction,     [5<9 
Stat.  L.  689.'] 

Sec.  13.  [Disposition  of  excess  farm  units.']  That  all  entries  under 
reclamation  projects  containing  more  than  one  farm  unit  shall  be  reduced  in 
area  and  conformed  to  a  single  farm  unit  within  two  years  after  making  proof 
of  residence,  improvement,  and  cultivation,  or  within  two  years  after  the  issu- 
ance of  a  farm-unit  plat  for  the  project,  if  the  same  issues  subsequent  to 
the  making  of  such  proof :  Provided,  That  such  proof  is  made  within  four 
years  from  the  date  as  announced  by  the  Secretary  of  the  Interior  that  water 
is  available  for  delivery  for  the  land.  Any  entryman  failing  within  the 
period  herein  provided  to  dispose  of  the  excess  of  his  entry  above  one  farm 
unit,  in  the  manner  provided  by  law,  and  to  conform  his  entry  to  a  single 
farm  unit  shall  render  his  entry  subject  to  cancellation  as  to  the  excess  above 
one  farm  unit :  Provided,  That  upon  compliance  with  the  provisions  of  law 
such  entryman  shall  be  entitled  to  receive  a  patent  for  that  part  of  his  entry 
which  conforms  to  one  farm  unit  as  established  for  the  project:  Provided 
further.  That  no  person  shall  hold  by  assignment  more  than  one  farm  unit 
prior  to  final  payment  of  all  charges  for  all  the  land  held  by  him  subject 
to  the  reclamation  law,  except  operation  and  maintenance  chaises  not  then 
due.     [S8  Stat.  L.  690.] 

Sec.  14.  [Acceptance  of  this  Act.]  That  any  person  whose  land  or  entry 
has  heretofore  become  subject  to  the  reclamation  law,  who  desires  to  secure 
the  benefits  of  the  extension  of  the  period  of  payments  provided  by  this  Act, 
shall,  within  six  months  after  the  issuance  of  the  first  public  notice  hereunder 
affecting  his  land  or  entry,  notify  the  Secretary  of  the  Interior,  in  the  man- 
ner to  be  prescribed  by  said  Secretary,  of  his  acceptance  of  all  of  the  terms 
and  conditions  of  this  Act,  and  thereafter  his  lands  or  entry  shall  be  sub- 
ject to  all  of  the  provisions  of  this  Act.     [88  Stat.  L.  690.] 

Sec.  15.  [Enforcement  of  Act.]  That  the  Secretary  of  the  Interior  is 
hereby  authorized  to  perform  any  and  all  acts  and  to  make  such  rules  and 
regulations  as  may  be  necessary  and  proper  for  the  purpose  of  carrying  the 
provisions  of  this  Act  into  full  force  and  effect    [38  Stat.  L.  690.] 

Sec.  16.  [Expenditures  and  appropriations.]  That  from  and  after  July 
first,  nineteen  hundred  and  fifteen,  expenditures  shall  not  be  made  for  carry- 
ing out  the  purposes  of  the  reclamation  law  except  out  of  appropriations  made 
annually  by  Congress  therefor,  and  the  Secretary  of  the  Interior  shall,  for 
the  fiscal  year  nineteen  hundred  and  sixteen,  and  annually  thereafter,  in  the 
regular  Book  of  Estimates,  submit  to  Congress  estimates  of  the  amount  of 
money  necessary  to  be  expended  for  carrying  out  any  or  all  of  the  purposes 
authorized  by  the  reclamation  law,  including  the  extension  and  completion 
of  existing  projects  and  units  thereof  and  the  construction  of  new  projects. 
The  annual  appropriations  made  hereunder  by  Congress  for  such  purposes 
shall  be  paid  out  of  the  reclamation  fund  provided  for  by  the  reclamation  law. 
[38  Stat.  L.  690.] 
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[Sec.  1.]  [Reclamation  projects  —  construction  charge  fixed  by  public 
notice  —  right  to  increase  cost.]  *  *  *  ifo  work  shall  be  undertaken  or 
expenditure  made  for  any  lands,  for  which  the  construction  charge  has  been 
fixed  by  public  notice,  which  work  or  expenditure  shall,  in  the  opinion  of  the 
Secretary  of  the  Interior,  increase  the  construction  cost  above  the  cqnstrue-  1 

tion  charge  so  fixed ;  unless  and  until  valid  and  binding  agreement  to  repay 
the  cost  tiiereof  shall  have  been  entered  into  between  the  Secretary  of  the  | 

Interior  and  the  water  right  applicants  and  entrymen  affected  by  such  in- 
creased cost,  as  provided  by  section  four  of  the  Act  of  August  thirteenth, 
nineteen  hundred  and  fourteen,  entitled  "An  Act  extending  the  period  of 
payment  under  reclamation  projects,  and  for  other  purposes."  [38  Stat.  L. 
861.'] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  March  3,  1016,  ch.  76.    The  Act 
of  Aug.  13,  1014,  is  given  supra,  p.  311. 


WEST  POINT. 

See  MILITARY  ACADEMY. 


WRECKS. 

See  SHIPPING  AND  NAVIGATION. 


YOSEMITE  NATIONAL  PARK. 


See  PUBLIC  PARKS. 
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AGRICULTURE. 


1912  Supp.,  p.  2,  sec.  1. 

Food  and  Drngs  Act  contra8ted.^In 
United  States  v.  Two  Cases  of  Chloro-Nap- 
tholeum  Disinfectant,  (D.  G.  Md.  1914)  217 
Fed.  477,  the  court  contrasting  this  act  with 
the  Food  and  Drugs  Act,  enacted  June  30, 
1906,  ch.  3915,  Fed.  Stat.  Annot.  1909 
Snpp.  136,  said:  "The  Insecticide  Act  was 
not  passed  until  nearly  four  years  after 
the  Food  and  Drugs  Act  had  gone  upon  the 
statute  book.  Various  questions  under  the 
former  had  been  raised  before  the  latter  was 
enacted.  A  comparison  of  the  text  of  the 
two  shows  that  the  draftsman  of  the  In- 
secticide Act  took  the  Food«  and  Drugs  Act 
as  his  model.  The  larger  part  of  it  he 
copied  verbatim.    Where  he  did  not  it  .was 


obviously  because  he  had  a  definite  purpose 
in  departing  from  it.  A  word  here  or  there 
might  have  been  left  out  or  altered  as  the 
result  of  a  clerical  mistake.  Changes  of 
another  sort  are  clearly  significant.  The 
first  proviso  of  the  eighth  section  of  the 
Food  and  Drugs  Act  is  not  to  be  found  in 
the  Insecticide  Act,  nor  is  there  any  sub- 
stitute for  it.  Its  exclusion  could  not  have 
been  accidental.  It  must  have  been  in- 
tended. Congress  clearly  did  not  wish  the 
administration  and  enforcement  of  the 
younger  act  to  be  embarrassed  by  any  of 
the  controversies  of  which  the  proviso  in 
the  older  had  been  so  fruitful  a  mother." 


1912  Supp.,  p.  3,  sec.  2. 

IntrodQCtion"  into  state. — ^The  statute 
does  not  cover  a  shipment  of  goods  from 
one  point  to  another  point  in  the  same  state 
although  the  shipment  was  by  a  route 
through  other  states.  United  States  v. 
Powers- Weightman-Rosengarten  Co.,  (S.  D. 
N.  Y.  1913)  211  Fed.  169,  wherein  the  court 
said:  "As  I  read  the  statute,  'introduction' 
means  a  bringing  into  another  state  of  the 
prohibited  article  in  such  a  way  as  that  it 
may  become  a  part  of  the  general  property 
within   that   state.     Mere   passing   of   the 


goods  through  other  states  en  route  to  the 
state  of  destination  does  not  make  them 
part  of  the  general  property  of  those 
states." 

Pleading  fraudulent  intent.  —  Absence  of 
fraudulent  intent  on  the  part  of  the  shipper 
is  not  a  defense  to  proceedings  under  this 
act,  therefore  an  allegation  Siat  the  mis- 
branding words  were  intended  to  convey  a 
false  meaning  is  immaterial.  United  States 
V.  Two  Cases  of  Chloro-Naptholeum  Disin- 
fectant, (D.  C.  Md.  1914)  217  Fed.  477. 


1912  Supp.,  p.  5,  sec.  8. 

Misbranding  as  affected  by  extent  of  de- 
ception.— ^It  is  no  defense  to  a  violation  of 
this  act  that  a  name,  deceptive  in  itself, 
deceives  only  a  few  purchasers.  United 
States  V.  Two  Cases  of  Chloro-Naptholeum 
Disinfectant,  (D.  C.  Md.  1914)  217  Fed.  477, 
wherein  the  claimant  urged  that  its  alleged 
misbranding  was  no  violation  of  the  law, 
because  that  which  deceived  the  best  in- 
formed did  not  deceive  the  ignorant,  and  be- 
cause on  the  particular  subject  in  the  in- 
stant case,— Chloro-Naptholeum — the  igno- 
rant were  in  a  great  majority.  The  court 
said:  "Claimant  assumes,  however,  that  it 
has  the  right  to  deceive  some  purchasers 
provided  it  does  not  deceive  many.  The  lan- 
guage of  the  act  does  not  suggest  such  an 
interpretation.  If  it  did,  some  curious  re- 
sults would  follow.  Take  the  case  of  an 
article  which  has  commanded  a  large  sale. 
Nevertheless  some  persons  would  not  buy 
it.  They  had  an  idea  that  it  contained  a 
particular  constituent  which  they  regarded 
as  dangerous.    There  were  not  many  people 
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who  thought  so.  The  great  body  of  the  con- 
sumers never  even  so  much  as  heard  of  the 
thing  which  the  small  minority  dreaded. 
The  majority  never  gave  a  thought  or  care 
as  to  whether  it  was  or  was  not  present. 
The  manufacturer  of  the  goods  adds  to  his 
label  the  statement  that  it  does  not  con- 
tain this  particular  ingredient.  If  the  state- 
ment is  untrue  in  fact,  there  can  be  no 
question  that  the  goods  are  misbranded.  It 
will  be  immaterial  that  9  out  of  10  or  90 
out  of  100  of  those  who  buy  the  article  pay 
no  attention  whatever  to  it  and  are  not  in 
the  slightest  degree  interested  as  to  whether 
it  is  or  is  not  accurate.  Goods  are  misbrand- 
ed if  they  bear  any  statement  which  will 
deceive  or  mislead  any  purchasers  who  are 
of  normal  capacity  and  who  use  that  ca- 
pacity in  a  common  sense  way.  Whether 
there  be  many  or  few  so  deceived  is  not 
material.  Whether  an  article  is  or  is  not 
misbranded  does  not  depend  upon  the  guess 
court  or  jury  can  make  as  to  the  relative 
number  of  purchasers  who  would  vote  'yes* 


1918  Siipp.9  p.  5»  sec.  8. 


ALASKA. 


Vol.  If  p.  M,  sec.  88S. 


or  'no'  if  a  referendum  were  possible  as  to 
whether  they  had  or  had  not  been  deceived." 
Illustration  of  misbranding. — A  manufac- 
turer may  not  give  to  his  product  a  name 
which  indicates  the  presence  in  it  in  sub- 
stantial quantities  of  a  constituent  when 
such  is  not  the  fact.  Thus  where  a  manu- 
facturer put  out  an  insecticide  product 
labeled  ^'Sulpho-Napthol"  and  the  article  did 
not  contain  any  appreciable  quantity  of 
sulphur  or  any  sulphur  derivative,  the  court 
held  that  the  product  was  misbranded.  And 
in  the  same  case  it  was  held  that  where  an 
article  was  labeled  ''Inert  Substance  Water 


7%,  Insecticide  03%"  and  it  contained  over 
10%  of  water,  there  was  a  misbranding. 
United  States  v.  Two  Cases  of  Sulpho-Nap- 
thol,  (D.  C.  Md.  1014)  213  Fed.  510.  The 
use  of  the  words  "Chloro-Naptholeum"  on 
the  label  of  a  disinfectant  product  which 
does  not  contain,  as  an  essential  ingredient, 
either  chlorine  or  chlor-napthol,  constitutes 
misbranding  although  the  disinfectant  is 
reliable,  valuable  and  largely  used,  and  the 
purchasing  public  attaches  no  significance  to 
the  name.  United  States  v.  Two  Cases 
of  Chloro-Naptholeum  Disinfectant,  (D.  C. 
Md.  1014)  217  Fed.  477. 


ALASKA. 


Vol.  I,  p.  80,  sec.  147. 

In  the  absence  of  an  order  of  sale  the 
property  attached  is  discharged  from  the 
attachment.  Love  v.  Pavlovich,  (C.  C.  A. 
0th  Cir.  1015)  222  Fed.  842,  wherein  the 
court  said:  "This  section  was  taken  from 
the  laws  of  Oregon  (Lord's  Oregon  Laws, 
§  308 ) .  When  this  statute  was  i^opted  by 
Congress  the  Supreme  Court  of  that  state 
had  given  the  statute  a  construction.  Pre- 
sumably the  construction  so  given  the  stat- 
ute by  the  highest  court  of  the  state  became 
part  of  the  law  as  adopted  by  Congress.  In 
the  case  of  Bremer  &  Co.  v.  Fleckenstein  & 
Mayer,  0  Or.  266,  271,  the  Supreme  Court 
of  Oregon,   construing  this   statute,   said: 

"  'Under  the  law,  as  it  stood  before  the 
amendment  of  October  25,  1878,  no  order 
of  sale  of  attached  property  was  required. 
The  statute  itself  directed  the  application 
of  such  property  upon  the  execution  when 
it  should  be  issued.  The  amendment,  *  *  * 
however,  provides  that  if  property  has  been 
attached  in  the  action,  and  has  not  been 
sold  as  perishable,  or  otherwise  discharged 
from  the  attachment  as  provided  by  law,  the 
court  shall,  when  it  renders  judgment,  order 
and  adjudge  that  tlie  property  be  sold  to 
satisfy  the  plaintiff's  demands,  and  that  if 
execution  issues  thereon,  the  sheriff  shall  ap- 
ply the  property  attached  by  him,  or  the 
proceeds  thereof,  upon  such  execution.    We 


recognize  the  fact  that  this  amendment  has 
effected  a  change  here  as  to  the  property  un- 
der attachment,  when  judgment  in  the  ac- 
tion is  rendered.  The  order  of  sale  must  be 
made  as  to  such  property  when  judgment  is 
given,  or  it  will  be  discharged  from  the  at- 
tachment, and  liberated  from  the  attach- 
ment lien.' 

"In  the  case  of  Moore-Shafter  Shoe  Mfg. 
Co.  V.  Billings,  46  Or.  401,  80  Pac.  422,  the 
principle  was  again  announced  by  the  Su- 
preme Court  of  Oregon.  Mr.  Chief  Justice 
Wolverton,  delivering  the  opinion  of  the 
court,  said: 

"  The  question  for  our  determination  is 
whether,  under  the  complaint,  the  plaintiff 
is  in  a  position  to  maintain  a  suit  against 
the  defendants.  Preliminarily  it  must  be 
observed  that  the  plaintiff  has  no  lien  on 
the  goods  by  virtue  of  the  alleged  levy  of 
the  writ  of  attachment  issued  in  the  action 
instituted  against  Billings  and  recovered  on 
its  demand.  There  was  no  order  entered 
adjudging  the  property  to  be  sold  at  the 
time  of  the  rendition  of  the  judgment  in 
the  action.  This  was  tantamount  to  a 
waiver  of  the  attachment  lien  if  one  was 
legally  and  regularly  obtained,  and  a  liber- 
ation of  the  goods  from  the  effect  of  suc^ 
levy.' 


7  M 


Vol.  I,  p.  92,  sec.  220. 

This  section  and  sections  8S1  and  823 
are  taken  bodily  from  the  Oregon  Code  and 
contemplate  that  the  exceptions  shall  be 
taken  at  the  trial,  and  may  be  delivered 
In  writing  to  the  judge,  or  entered  in  his 
minutes.     Such  a  statement  and  exception, 


when  settled  and  allowed  by  the  judge, 
signed  by  him,  and  filed  with  the  clerk,  shall 
be  deemed  and  taken  to  be  a  part  of  the 
record.  Copper  River,  etc.,  R.  Co.  v.  Reeder, 
(C.  C.  A.  0th  Cir.  1014)  211  Fed.  280. 


Vol.  I,  p.  92,  sec.  223. 


Saffident  authentication.  —  Under  this  4  Fed.  Stat.  Annot.  504)  a  bill  of  exceptions 
Code,  as  under  section  053  of  the  Re-  is  to  be  deemed  sufficiently  authenticated 
vised  Statutes  of  the  United  States,   (see       if  signed  by  the  judge  of  the  court  in  which 
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VoL  1,  p.  88,  sec.  828. 


ALASKA. 


VoL  If  p.  406,  sec.  460. 


the  case  was  tried.  The  seal  of  the  court 
or  judge  is  no  longer  necessary  for  proper 
authentication  as  it  seemed  to  be  formerly. 

Vol.  I,  p.  283,  sec.  265. 

PreYention  of  lien  by  posting  of  notice.  — 
The  provisions  of  this  section  are  for  the 
benefit  and  protection  of  the  owner  in  cases 
where  the  work  is  not  done  and  the  mate- 
rial is  not  furnished  at  his  instance,  or  at 
the  instance  of  his  agent.  It  is  not  the 
intention  of  the  law,  nor  is  it  the  purport 

Vol.  I,  p.  406,  sec.  460. 

Freight  and  passenger  transportation 
lines.  —  In  Korthern  Commercial  Co.  v. 
United  Stetes,  (C.  C.  A.  9th  Cir.  1914)  217 
Fed.  33,  the  question  submitted  to  the 
court  was  whether  a  transportation  com- 
pany doing  a  business  partly  on  Alaskan 
and  partly  on  Canadian  waters,  was  exempt 
from  the  payment  of  the  tax  imposed  by 
this  section  because  the  company  had  paid 
a  tax  in  Canada.  Holding  that  their  ves- 
sels were  subject  to  the  license  tax,  the 
court  construed  the  provision  of  this  section 
affecting  freight  and  passenger  transpor- 
tation lines,  as  follows:  "The  principal  dilH- 
culty  attending  the  construction  of  the  pres- 
ent statute  hinges  about  the  words  'or  not 
paying  license  or  tax  elsewhere.'  That  the 
statute  was  intended  to  require  license  of 
vessels  doing  a  transportation  business  part- 
ly on  waters  of  Alaska  and  partly  on  wa- 
ters elsewhere  is  evidenced  by  the  provision, 
'as  well  as  transportation  lines  doing  busi- 
ness wholly  within  the  District  of  Alaska.' 
True,  when  Congress  passed  the  act,  it  was 
doubtless  known  to  it  that  steamboats 
and  other  craft  were  plying  on  the  Yukon 
river  between  points  in  Alaska  and  points 
in  Canada,  a  foreign  country,  as  well  as 
between  points  wholly  in  Alaska;  but  it 
must  be  considered  that  Congress  was  legis- 
lating for  the  district  of  Alaska,  the  object 
being  to  provide  revenue  for  carrying  on 
its  governmental  affairs,  and  the  new  stat- 
ute has  added  another  subject  touching 
which  revenue  may  be  exacted. 

''Plaintiffs  in  error  insist  that  the  words 
'or  not  paying  license  or  tax  elsewhere'  must 
be  given  a  general  application,  and  that 
the  intendment  of  the  statute  is  that  they 
shall  relate  to  the  payment  of  a  license  or 
tax  in  Canada,  or  other  place  outside  the 
territory  of  Alaska,  as  well  as  in  Alaska. 
It  may  be  that  Congress  was  apprised  that 
sach  vessels  would  be  subject  to  a  tax  in 
Canada;  but,  in  view  of  the  fact  that  they 
were  made  the  subject  of  license  for  revenue 
in  the  district  of  Alaska,  it  can  hardly  be 
supposed  that  it  intended,  at  the  same 
stroke  of  the  pen,  to  exempt  from  license 
the  very  subject  designed  by  it  for  producing 
revenue  at  home,  or  to  make  such  revenue 
dependent  upon  whether  some  foreign  coun- 
try should  exact  a  tax  upon  the  same  sub 


Copper  River,  etc.,  R.  Co.  v.  Reeder,  (C.  G. 
A.  9th  Cir.  1914)  211  Fed.  280. 


thereof,  that  when  in  fact  the  work  is  done, 
and  the  material  is  furnished  at  the  own- 
er's instance,  he  may  prevent  a  lien  upon 
his  property  by  posting  the  notice  referred 
to  in  the  section.  Arctic  Lumber  Co.  v. 
Borden  (a  C.  A.  9th  Cir.  1914)  211  Fed. 
60. 


ject.  Under  such  a  construction  the  legis- 
lation for  revenue  purposes  might  prove 
entirely  futile,  and,  indeed,  it  would  in 
the  present  case  as  to  the  added  subject, 
as  all  the  vessels  plying  on  the  Yukon  be- 
tween Alaska  and  Can£^  are  subject  to  a 
tax  in  Canada. 

"Looking  further  into  the  statute,  the 
transportation  lines  are  required  to  apply 
for  and  obtain  the  license  from  a  District 
Court,  or  a  subdivision  thereof,  in  the  dis- 
trict; there  being  three  judicial  divisions, 
as  we  have  seen.  It  seems,  therefore,  more 
in  consonance  with  the  purpose  of  Congress 
to  interpret  the  clause  as  being  addressed 
to  the  court  as  well  as  for  the  delimita- 
tion of  the  license,  and  if  the  transportation 
line  or  lines  are  paying  the  license  or  tax 
in  some  other  judicial  division  of  the  terri- 
tory, then  it  or  they  would  not  be  further 
subject  to  the  license  tax.  In  other  words, 
these  words  simply  qualify  the  subject  des- 
ignated for  license,  so  that  the  tax  may  not 
be  imposed  in  more  than  one  judicial  sub- 
division of  the  territory.  This  is  the  only 
rational  rendition  which  will  give  practical 
effect  to  the  statute,  and  at  the  same  time 
give  meaning  and  effect  to  all  the  words  of 
the  statute.  The  clause  relating  to  ships 
and  shipping  would  seem  to  bear  out  this 
construction.  It  was  simply  designed  to 
make  ocean  and  coastwise  vessels  doing  a 
local  business  subjects  of  a  license  tax  for 
territorial  revenue  purposes,  and  it  was  not 
intended  to  exempt  such  vesels  from  the 
tax  because  they  might  be  paying  a  license 
or  tax  somewhere  else  in  the  United  States 
or  foreign  countries.  It  is  only  where  they 
are  paving  a  license  or  tax  in  some  other 
judicial  division  of  the  territory  that  they 
will  be  thus  exempt.     ♦     ♦     ♦ 

"Another  question  submitted  is  whether 
the  statute  applies  to  barges.  If  used  in 
connection  with  mechanical-power  propelled 
craft,  there  exists  no  reason  why  they 
should  not  also  be  subject  to  the  same  li- 
cense or  tax.  As  the  tug  and  tow  are 
often  one  in  legal  parlance,  so  when  a  barge 
is  pushed  forward  through  means  of  a  vessel 
propelled  by  mechanical  power,  and  used 
for  transportation  of  freight  or  passengers, 
the  two  vessels  are  in  practical  effect  one, 
and  must  submit  to  the  license  or  tax." 


F.  S.  A.  Supp.— 21. 
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Vol  1,  p.  411,  sec  468. 


ALASKA. 


VoL  1,  p.  418,  sec  471. 


Vol.  I,  p.  411,  sec.  468. 

An  unincorporated  social  club  furnishing 
intoxicating  liquors  to  its  members  must 
first  secure  a  barroom  license.  Mustard  v. 
Elwood,  (C.  C.  A,  9th  Cir.  1915)  223  Fed. 
225,  wherein  the  court  said:  '*The  question 
presented  on  the  appeal  is  whether  an  un- 
incorporated social  club,  organized  for  the 
entertainment  of  its  members,  which  pur- 
chases intoxicating  liauors  with  the  com- 
mon funds  of  the  club,  and  dispenses  the 
same  to  its  members  and  guests  to  be  drunk 
upon  the  premises,  charging  therefor  a  price 
per  drink  or  per  bottle,  fixed  by  the  club, 
sells  intoxicatmg  liquors  within  the  mean- 
ing of  the  license  law.  The  question  is  one 
upon  which  the  decisions  are  at  variance, 
but  we  think  the  weight  of  authority  and 
the  better  reasoning  lead  to  the  conclusion 
that  such  a  transaction  is  a  sale. 

''But  it  is  said  that  ground  for  holding 
that  Congress  did  not  intend  the  provisions 
of  the  license  law  of  Alaska  to  apply  to 
*clubs  incorporated  or  organized  for  social  and 
literary  purposes  is  found  in  the  fact  that 
in  the  act  passed  for  the  regulation  of  the 
sale  of  intoxicating  liquors  in  the  District 
of  Columbia  March  3,  1893,  (27  Stats.  563, 
c.  204)  express  mention  was  made  of  clubs, 
whereas,  in  the  Alaska  license  law,  enacted 
in  1899,  (Act  March  3,  1899,  c  429,  30  Stat. 
1337  et  seq.)  no  mention  was  made  of  such 
clubs.  The  only  mention  of  dubs  in  the 
District  of  Columbia  act  is  in  section  6, 
which  regulates  the  business  of  liquor  sell- 
ing, and  prescribes  the  hours  during  which 
liquor  may  be  sold.  That  section  contains 
a  proviso  that  clubs,  if  they  so  desire,  may 
obtain  a  license  to  sell  for  longer  hours  than 
others.    The  language  of  the  proviso  is: 

'"And  provided,  hu-ther,  the  said  excise 
board  may  in  its  discretion  issue  a  license 
to  any  dmy  incorporated  club  on  •  *  * 
petition  of  the  officers  of  the  club,  and  that 
the  said  excise  board  may  in  its  discretion 
grant  a  permit  to  such  club  to  sell  intoxi- 
cating liquors  to  members  and  guests  be- 
tween such  hours  as  the  Board  aforesaid 
may  designate  in  said  permit.' 

**In  Army  and  Navy  Club  v.  Dist.  of  Col- 
umbia, 8  App.  D.  C.  544,  decided  on  May  19, 
1896,  the  Coiui;  of  Appeals  of  the  District 
of  Columbia  construed  the  act  of  May  3, 
1893,  above  referred  to.  The  club  had  de- 
nied its  liability  to  pay  the  license  fee 
fixed  by  the  act.  The  court  affirmed  its 
liability,  not  by  virtue  of  implied  authority 
contained  in  the  terms  of  the  proviso  quoted 
above,  but  under  the  terms  of  section  8  of 
the  act,  which  declares  that  a  barroom  li- 
cense shall  be  required  for  every  hotel, 
tavern,  barroom,  or  other  place  in  which  in- 
toxicating liquors  are  sold  by  retail,  and 
which  defines  the  word  'barroom'  as: 

"'Every  place  where  distilled,  malt,  or 

Vol.  I,  p.  412,  sec.  472. 

A  misdemeanor  is  the  offense  for  which  punishment   is   provided  by  thia  eeeiioB. 
Mustard  ▼  Elwood,  (C.  C.  A.  9th  Cir.  1915)  223  Fed.  225. 
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fermented  wines,  liquors,  or  cordials  are 
sold  in  quantities  as  prescribed  for  retail 
dealers  by  section  3244,  Revised  Statutea 
of  the  United  States,  to  be  drunk  upon  the 
premises,  shall  be  regarded  as  a  barroom.' 

"The  language  of  that  definition  is  pre- 
cisely repeated  in  section  468  of  the  Alaska 
law,  and  in  fact  all  the  portions  of  that 
law  which  are  essential  to  the  decision  of 
the  present  case  are  copied  from  the  law 
for  the  District  of  Columbia.  This  is  es- 
pecially true  of  sections  462,  468,  and  472^ 
which  are,  respectively,  sections  1,  8,  and 
12  of  the  act  lor  the  JDistrict  of  Columbia* 
In  the  case  just  cited,  it  was  the  contention 
of.  the  club  that  the  proviso  in  section  6 
gave  them  the  option  to  apply  for  a  license 
or  not,  as  they  might  see  fit.  But  the  court 
held  that  the  club  was  a  barroom  within 
the  meaning  of  the  definition  contained 
in  section  8,  and  said  that  the  proviso 
in  section  6  was  additional  proof  that  the 
well-known  usage  of  such  clubs  to  furnish 
liquor  to  members  was,  in  the  contemplation 
of  the  framers  of  the  law,  a  sale,  and  noth- 
ing else.  Congress,  having  thereafter  en- 
acted the  law  for  Alaska,  must  be  deemed  ta 
have  enacted  it  with  the  construction  placed 
upon  the  similar  act  by  the  highest  court 
of  the  District  of  Columbia,  and  that  con- 
struction is  controlling  here.  The  proviso 
referring  to  clubs  was  omitted  from  the 
license  law  of  Alaska,  for  the  reason  that 
that  law  contains  no  regulation  of  the  houra 
when  liquor  may  be  sold. 

"There  is  nothing  in  the  other  provisiona 
of  the  statute  for  Alaska  which  shows  the 
intention  of  Congress  to  exclude  clubs  from 
the  requirement  to  obtain  a  license.  The 
proposition  that  evidence  of  such  an  inten- 
tion is  found  in  the  provision  that  a  license 
shall  not  be  granted  to  any  person  to  con- 
duct such  business  within  400  feet  of  a 
private  house  or  public  school,  etc.,  is  not 
sustainable,  for  that  provision  is  also  found 
in  the  act  for  the  District  of  Columbia. 
Other  provisions  of  the  act  for  Alaska,  such 
as  those  which  require  that  the  person  re- 
ceiving the  license  shall  frame  it  in  a  con- 
spicuous place,  etc.,  and  that  the  marshal 
or  United  States  commisioner  shall  have 
opportimity  to  examine  the  premises  where 
liquor  is  sold,  are  not  incompatible  with 
the  intention  of  Congress  elsewhere  ex- 
pressed that  a  club  is  a  person,  corporation^, 
or  company  within  the  meaning  of  the  act. 
The  important  features  of  the  act  are: 
'A  retail  or  barroom  license  shall  be  re- 
quired of  every  hotel,  tavern,  boat,  barroom, 
or  other  place  in  which  intoxicating  liquors 
are  sold  by  retail'  and  the  definition  of  a 
barroom  as  a  place  where  liquor  is  sold  to 
be  dnmk  upon  the  premisea. 


1914  Svpp^  p.  19^  MC  8. 


ALASKA. 


1814  Siipp.|  p.  19|  sec  8. 


1914  Supp.,  p.  19,  sec.  3. 

Authority  of  local  legisUttire.  —  In  U.  S. 
▼.  Wiggcr,  236  U.  S.  276,  36  S.  Ct.  42,  69 
U.  S.  (L.  ed.)  226,  (1014)  the  court  had 
under  conaideration  the  conBtruction  of 
the  provisionB  in  this  section  ''that  all  the 
laws  of  the  United  States  heretofore  passed 
establishing  the  executive  and  judicial  de- 
partments in  Alaska  shall  continue  in  full 
force  and  effect  until  amended  or  repealed 
by  act  of  Congress."  It  was  held  that  the 
above  provision  did  not  prevent  the  terri- 
torial legislature  of  Alaska  from  amending 
section  43  of  Title  II.  of  the  Alaska  Code 
of  Criminal  Procedure  (1  Fed.  Stat.  Annot. 
p.  348)  as  to  permit  the  joinder  in  one  in- 
dictment of  several  offenses  of  the  same 
class.  The  court  commenting  on  the  pro- 
vision said: 

''In  order  to  determine  what  laws  were 
by  his  language  preserved  from  interfer- 
ence at  the  hands  of  the  local  legislature  a 
brief  review  is  necessary. 

''The  territory  in  question  having  been 
ceded  to  the  United  States  by  the  Emperor 
of  Russia  by  treaty  of  March  30,  1867  (16 
Stat,  at  L.  539),  Congress  in  the  following 
year  extended  to  it  certain  of  the  laws  of 
the  United  States,  at  the  same  time  en- 
acting that,  imtil  otherwise  provided,  viola- 
tions of  the  act  should  be  prosecuted  in  any 
district  court  of  the  United  States  in  Cali- 
fornia or  Oregon  or  in  the  district  courts 
of  Washington  (act  of  July  27,  1868,  16 
Stat,  at  L.  240,  241,  chap.  273,  §  7).  By 
act  of  May  17,  1884,  entitled  'An  Act 
Providing  a  Civil  Government  for  Alaska,' 
(23  Stat,  at  L.  24,  chap.  63)  the  territory 
was  declared  to  constitute  a  civil  and  judi- 
cial district;  the  appointment  of  a  gov- 
ernor with  executive  authority  was  provided 
for,  and  by  the  3d  section  it  was  enacted: 
'There  shall  be,  and  hereby  is,  established 
a  district  court  for  said  district,  with  the 
civil  and  criminal  jurisdiction  of  district 
courts  of  the  United  States,  and  the  civil 
and  criminal  jurisdiction  of  district  courts 
of  the  United  States  exercising  the  jurisdic- 
tion of  circuit  courts,  and  su(3i  other  juris- 
diction, not  inconsistent  with  this  act,  as 
may  be  established  by  law.'  Provision  was 
made  for  the  appointment  of  a  district  judge 
and  four  commissioners,  whose  jurisdiction 
and  powers  were  prescribed,  and  for  ap- 
pellate review. 

"By  the  act  of  March  3,  1899,  already 
mentioned,  (30  Stat,  at  L.  1263,  chap.  429) 
Congress  provided  an  elaborate  Criminal 
Code  and  Code  of  Criminal  Procedure,  of 
which  title  I.  contains  219  sections,  defin- 
ing crimes  and  offenses,  and  providing  for 
their  punishment,  and  title  II.  contains  481 
sections,  dealing  for  the  most  part  with 
proceedings  for  the  punishment  and  pre- 
Tention  of  the  crimes  defined  in  title  I. 


\"» 


By  act  of  June  6,  1900,  entitled,  'An  Act 
lijaking  Further  Provision  for  a  Civil  Gov- 
ernment for  Alaska,  and  for  (Hher  Pur- 
poses,' (31  Stat,  at  L.  321, .  chap.  786) 
further  provision  was  made,  under  title  I., 
for  the  establishment  of  the  executive  and 
judicial  departments  in  the  territory.  Title 
n.  contains  1,048  sections,  constituting  a 
Code  of  Civil  Procedure  (31  Stat,  at  L.  333- 
494,  chap.  786;  Comp.  Laws  of  Alaska, 
§§  378-638).  Title  UI.  contains  368  sec- 
tions, and  is  called  the  Civil  Code  (31  Stat, 
at  L.  494-662,  chap.  786;  Comp.  Laws  of 
Alaska,  §§  277-362).  In  the  Code  of  Civil 
Procedure,  a  chapter  (31  Stat,  at  L.  442, 
chap.  786,  §§  698  et  seq.)  is  devoted  to  the 
courts  of  justice,  and  contains  sections 
prescribing  their  jurisdiction,  powers,  and 
authority.  By  an  act  approved  March  3, 
1909,  c.  269,  36  Stat.  838,  839,  sec.  2,  the 
act  of  1900  was  amended  with  respect  to 
the  jurisdiction  of  the  District  Court. 

"As  already  remarked,  legislative  power 
was  first  conferred  upon  the  Territory  by 
the  act  of  August  24,  1912,  c.  387,  37  Stat. 
512.  From  the  provision  of  this  act  'That 
all  laws  of  the  United  States  heretofore 
passed  establishing  the  executive  and  judi- 
cial departments  in  Alaska  shall  continue 
in  full  force  and  effect  until  amended  or 
repealed  by  Act  of  Congress'  the  District 
Court,  after  a  review  of  the  other  legisla- 
tion to  which  attention  has  been  called, 
drew  the  conclusion  that  the  laws  concern- 
ing procedure  in  actions  prosecuted  in  the 
name  of  the  United  States  and  by  its  offi- 
cers are  an  essential  and  integral  part  of 
the  laws  establishing  the  executive  and 
judicial  departments,  and  that  therefore 
these  can  be  amended  or  repealed  by  act  of 
Congress.  With  this  view  we  are  unable 
to  concur.  It  seems  to  us  that  by  the  lan- 
guage employed.  Congress  intended  to  draw 
a  clear  distinction  between  those  laws  by 
which  the  executive  and  judicial  depart- 
ments had  been  established  in  the  Territory 
and  those  minor  regulations  that  had  to 
do  with  practice  and  procedure.  Those  en- 
actments by  which  Congress  had  provided 
for  the  appointment  of  executive  and  judi- 
cial officers  for  the  territory,  and  had 
marked  out  the  powers,  authority,  and  jur- 
isdiction of  each,  and  provided  safeguards 
for  their  maintenance,  are  properly  within 
the  category  of  laws  'establishing'  those  de- 
partments. These  laws,  and  not  those 
merely  regulating  the  procedure,  were  by 
the  act  of  1912  continued  in  force  until 
amended  or  repealed  by  act  of  Congress. 
The  section  respecting  the  form  of  indict- 
ments was  open  to  amendment  by  the  terri- 
torial legislature,  and  the  act  of  April  26, 
1913,  passed  for  that  purpose,  Ib  therefore 
valid." 
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Vol.  X,  p.  35,  sec.  2.     \.Act  of  March  S,  1905.1 


Receivers  of  railroads  are  not  affected  by 
this  section,  but  an  amendment  to  the  act 
(see  1914  Supp.  p.  27)  is  broad  enough  to 
include  receivers.  U.  S.  v.  Kixon,  (1014) 
236  U.  S.  231,  35  S.  Ct.  49,  59  U.  S.  (L.  ed.) 
207. 

Knowledge  as  necessary  element  of  of- 
fense.—  It  is  not  necessary  to  charge  or 
prove  that  the  carrier  had  notice  of  such 
facts  as  would  make  it  chargeable  with 
knowledge  that  cattle  were  infected.  St. 
Louis,  etc.,  Ry.  Co.  v.  Campbell,  (Ark.  1915) 
172  S.  W.  823,  wherein  the  court  said:  "The 
national  law  prohibits  the  moving  and  car- 
rying of  cattle  from  a  quarantine  state, 
territory,  or  district  into  any  other  state  or 
territory,  except  in  compliance  with  the  reg- 
ulations prescribed  by  the  Secretary  of  Ag- 
riculture; and  the  state  maKes  it  unlawful 
for  a  railroad  company  carrying  cattle  from 
any  other  states  or  territories  below  the 
quarantine  line  established  by  the  United 
States  Department  of  Agriculture,  or  from 


below  the  district  cattle  quarantine  line  of 
the  state,  to  unload  such  cattle  at  any  point 
in  Arkansas  above  the  said  district  quaran- 
tine line,  except  in  accordance  with  tne  pre- 
scribed regulations.  The  railroad  company 
is  bound  to  comply  with  the  requirements  of 
both  these  laws  in  the  carrying  and  unload- 
ing of  cattle,  which  dispenses  with  any 
necessity  for  charging  it  with  knowledge 
that  the  cattle  brought  from  below  the 
quarantine  line  and  unloaded  above  it  were 
infected  or  infested  with  the  fever  tick,  and 
liable  to  communicate  the  disease  if  they 
were  in  fact  so  infected;  and  if  the  cattle 
were  carried  and  unloaded  in  accordance 
with  the  regulations  prescribed  by  the  of- 
ficials charged  with  the  enforcement  of 
these  laws,  it  devolved  upon  the  railroad 
company  to  show  that  fact  in  justification 
of  its  conduct  in  carrying  cattle  from  below 
and  unloading  them  above  tiie  quarantine 
line,  which  would  otherwise  be  unlawful." 


1909  Supp.,  p.  43,  sec.  1. 

The  primary  purpose  of  the  act,  as 
exhibited  by  the  title  of  the  same,  is  "to 
prevent  cruelty  to  animals  in  transit;  "  its 
declared  intent  being  "to  prohibit  their  con- 
tinuous confinement  beyond  the  period  of 
twenty- eight  hours,  except  upon  certain  con- 
tingencies therein  stated."  Atchison,  etc., 
R.  So.  V.  Hill,  (Tex.  1914)  171  S.  W.  1028. 

Under  the  common  law  the  carrier  was 
free  to  exercise  its  own  judgment  as  to  when 
stock  being  transported  by  it  should  be  fed 
and  watered,  subject  only  to  the  require- 
ment that  this  should  be  done  at  reasonable 
intervals,  and  that  the  needs  of  the  stock 
should  not  be  unreasonably  neglected.  But 
when  Congress  enacted  the  federal  twenty- 
eight-hour  law,  this  was  a  legislative  di- 
rection that  an  interstate  carrier  could  keep 
cattle  on  board  cars  without  feed  or  water 
for  twenty-eight  hours  and,  if  requested  by 
the  shipper,  they  could  be  kept  for  twelve 
hours  longer  than  that.  Kent  v.  Chicago, 
etc.,  R.  Co.,  (1915)  189  Mo.  App.  424,  176 
S.  W.  1106. 

The  purpose  of  the  act  of  Congress  is  to 
make  sure  that  cattle  confined  in  cars  shall 
not  go  without  water,  etc.,  for  more  than 
thirty-six  hours.  The  duty  of  seeing  to 
compliance  with  this  requirement  is  placed 
upon  the  carrier.  U.  S.  v.  Philadelphia,  etc., 
R.  Co.,  (E.  D.  Pa.  1916)  223  Fed.  206. 

The  statute  does  not  abrogate  the  com- 
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mon-law  liability  for  the  negligent  confine- 
ment of  animals  during  their  transporta- 
tion. Durrett  v.  Chicago,  etc.,  R.  Co.,  (N". 
M.  1915)  146  Pac.  962,  wherein  it  appeared 
that  on  the  trial  below  in  an  action  to  re- 
cover damages  occasioned  to  cattle  shipped 
over  the  defendant  railroad,  the  court  gave 
the  following  instruction  to  the  jurv:  "The 
court  instructs  the  jury  that  the  law  im- 
poses upon  a  common  carrier,  such  as  the 
defendant,  the  duty  to  furnish  reasonable 
facilities  and  opportunities  to  care  for,  feed, 
water,  and  tend  to  stock  during  transpor- 
tation; and  if  you  believe  from  the  evidence 
in  this  case  that,  when  the  shipment  in 
question  arrived  at  Tucumcari,  it  was  neces- 
sary for  the  safety  of  said  cattle  that  they 
be  unloaded  and  fed  and  watered,  and  that 
the  defendant  did  not  have  at  said  place 
and  at  said  time  proper  means  and  facili- 
ties for  so  doing,  and  that,  by  reason  there- 
of, said  stock  was  damaged,  then  you  should 
allow  the  plaintiff  such  damages'^  as  he  has 
sustained,  unless  you  further  find  that  the 
plaintiff,  by  his  acts  and  conduct,  waived 
such  unloading,  watering,  feeding,  etc." 
On  appeal,  the  defendant  urged  that  this 
instruction  was  erroneous  because  the  ship- 
ment was  an  interstate  shipment  controlled 
by  the  federal  statute  which  fixes  the  time 
cattle  can  be  kept  in  transit  by  the  railway 
company  at  twenty-eight  hours.     Holding 
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that  the  inBtmction  was  proper  the  court 
said:  "A  brief  excerpt  from  4  R.  C.  L.  §  461, 
disposes  of  this  contention:  'The  object  of 
the  federal  statute  being  to  prohibit  the  con- 
finement of  animals  longer  than  the  time 
specified,  the  statute  is  not  a  grant  of 
privilege  to  the  carrier  authorizing  it  to 
confine  the  stock  for  the  period  of  time 
therein  mentioned,  irrespective  of  the  ques- 
tion of  negligence  in  so  doing.  The  question 
of  negligence,  as  to  such  confinement,  is 
still  left  as  at  common  law,  notwithstand- 
ing the  statute/" 

Waiver.  —  The  twenty-eight  hour  act  is 
for  the  prevention'  of  crudty  to  animals, 
and  not  primarily  for  the  benefit  of  the 
owners,  but  restrictive  of  their  rights,  and 
cannot  be  waived,  except  in  the  manner  and 
upon  the  contingencies  provided  in  the  act. 
United  States  v.  Delaware,  etc.,  R.  Co.,  (N. 
D.  N.  Y.  1915)  220  Fed.  044;  Cleveland,  etc., 
R.  Co.  V.  Hayes,  (Ind.  1914)  104  N.  E. 
681. 

A  carrier  cannot  by  contract  relieve  it- 
self of  the  statutory  duty  to  care  for  ani- 
mals in  its  possession.  U.  S.  v»  Philadelphia, 
etc.,  R.  Co.,  (£.  D.  Pa.  1915)  223  Fed.  206. 

••Written  request."  —  The  written  request 
which  is  required  to  efifect  an  extension  of 
the  time  of  confinement  is  sufiScient  if  in 
writing  and  at  the  end  of  a  waybill.  Mo- 
bile, etc,  R.  Co.  V.  United  States,  (C.  C.  A. 
7th  Cir.  1913)  209  Fed.  603,  wherein  the 
court  said:  ''Kimbrough  shipped  interstate 
a  car  of  cattle,  which  was  continuously  on 
the  way  for  more  than  twenty-eight  and 
less  than  thirty-six  hours.  Failure  to  im- 
load  within  twenty-eight  hours  was  not 
accidental  or  unavoidable,  but  was  due 
solely  to  the  right  supposed  to  be  given  the 
defendant  by  the  written  request  of  Kim- 
brough,  the  shipper,  which  request  was  and 
is  in  writing  and  not  in  print  and  is  at  the 
end  or  bottom  part  of  the  waybill  for  said 
shipment  and  is  in  these  words  and  figures, 
namely:  1  hereby  grant  privilege  of  run- 
ning shipment  thirty-six  hours  for  feed, 
water  and  rest.  W.  M.  Kimbrough,  shipper.' 
Section  1  of  the  act  commands  the  imload- 
ing^  within  twenty-eight  hours,  'provided, 
that  upon  the  written  request  of  the  owner 
or  person  in  custody  of  that  particular 
shipment,  which  written  request  shall  be 
separate  and  apart  from  any  printed  bill 
of  lading,  or  other  railroad  form,  the  time 
of  confinement  may  be  extended  to  thir^- 
■ix  hours.'  One  construction  is  that  the 
shipper's  written  request,  as  a  request,  shall 
be  separate  and  apart  from  any  printed  bill 
of  lading  or  other  railroad  form,  as  a  con- 
tract or  stipulation  between  shipper  and 
carrier.  Unaer  this  construction  the  legis- 
lative intent  would  be  that  the  request 
should  not  be  mixed  in  with  the  terms  of 
any  printed  bill  of  lading  or  other  railroad 
form,  and  the  shipper  thus  led  unwittingly 
to  sign  a  stipulation  for  the  longer  time, 
but  that  the  twenty-eight-hour  limit  should 
be  strictly  observed  unless  the  shipper  freely 
and  deliberately  has  signed  a  written  re- 
quest for  the  extension  separately  and  apart 


from  signing  or  accepting  any  other  writ- 
ing between  himself  and  the  railroad  com- 
pany. The  other  construction  (and  there  is 
no  middle  ground  that  we  perceive)  is  that 
the  written  request  is  no  protection  unless 
it  be  upon  a  piece  of  paper,  or  other  ma- 
terial, separate  and  apart  from  the  paper  or 
material  upon  which  appears  'any  printed 
bill  of  lading,  or  other  railroad  form.'  It 
is  a  matter  of  common  knowledge  that 
general  offices  of  railroad  companies  supply 
the  local  offices  with  stationerv  and  blanks 
all  of  which  are  marked  as  form  number 
so  and  so.  If  a  shipper's  written  request 
should  be  made  upon  the  margin  or  back  of 
a  paper  containing  a  form  of  a  daily  report 
to  the  auditor,  or  form  of  a  letter  head,  we 
fail  to  see  how  the  humanitarian  purposes 
of  the  act  would  be  less  subserved  than  by 
having  the  request  written  upon  a  virgin 
sheet.  A  construction  that  leads  to  futility 
or  absurdity  should  be  avoided  if  possible; 
and  here  it  easily  can,  for  the  wording  of 
the  act  very  clearly,  in  our  opinion,  requires 
the  separateness  of  the  request  as  a  re- 
quest, and  not  the  separateness  of  the  paper 
or  material  on  which  the  request  is  writ- 
ten." 

Termination  of  liability.  —  The  carrier's 
liability  terminates  on  complete  delivery  of 
the  animals  being  made  to  the  consignee. 
But  what  constitutes  a  complete  delivery 
depends  on  the  particular  facts  in  each 
case.  For  example  it  has  been  held  that  a 
delivery  of  cars  containing  animals  on  the 
consignees'  private  siding  was  not  a  com- 
plete delivery  where  they  were  not  placed 
opposite  the  consignees'  runway  which  af- 
forded the  only  means  for  loading  and  un- 
loading live  stock  to  and  from  cars  on  the 
siding.  U.  S.  v.  Philadelphia,  etc.,  R.  Co., 
(E.  D.  Pa.  1915)  223  Fed.  202. 

Violation  of  statute  as  negligence.  —  In 
an  action  for  loss  and  shrinkage  of  live 
stock  shipped  over  the  defendant's  railroad 
evidence  of  a  violation  of  this  statute,  and 
that  it  contributed  to  the  injury  complained 
of,  constitutes  evidence  of  negligence,  and 
is  sufficient  to  entitle  the  plaintiff  to  go  to 
the  jury  on  the  question  of  negligence. 
Chicago,  etc.,  R.  Co.  v.  Simpson,  (Wyo.  1915) 
151  Pac.  902.  I 

In  an  action  by  a  shipper  of  animals 
against  a  carrier  for  damages  for  injuries 
to  the  animals  during  transit  a  showing  that 
the  defendant  violated  this  section  and  that 
the  injuries  resulted  therefrom  amounts  to 
a  showing  of  negligence  per  se  and  makes 
the  carrier  liable.  Atchison,  etc.,  R.  Co.  v. 
Hill,  (Tex.  1914)  171  S.  W.  1028. 

Estimating  confinement.  —  "In  estimating 
tha  confinement,  so  as  to  determine  whether 
or  not  the  statute  has  been  violated,  we 
always  come  backwards  from  the  unloading 
in  question,  and  ascertain  when  the  cattle 
were  last  before  unloaded  for  rest,  food, 
and  water,  or  shipped,  and  when  reloaded. 
Commencing  our  reckoning  of  time  at  that 
point,  we  go  forward  to  the  time  when  next 
unloaded  for  rest,  food,  and  water,  and  if 
we  find  that  the  cattle  were  confined  for 
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more  than  twenty-eight  hours,  or  more  than 
thirty- six  hours  in  case  of  consent  by  the 
owner  or  person  in  charge,  and  also  find 
that  unloading  was  not  prevented  by  storm, 
or  by  other  accidental  or  unavoidable  causes, 
we  have  a  completed  violation  of  the  law." 
United  States  v.  New  York  Cent.,  etc,  R. 
Co.,  (N,  D.  N.  Y.  1916)  221  Fed.  1000. 

Another  carrier  partly  in  fault.  —  A  judg- 
ment against  a  connecting  carrier  for  a  vio- 
lation of  the  statute  is  not  a  good  defense 
to  an  action  against  the  initial  carrier  who 
was  also  delinquent.  United  States  v.  New 
York  Cent.,  etc.,  R.  Co.,  (N.  D.  N.  Y.  1916) 
221  Fed.  1000,  wherein  the  court  said:  "In 
this  case  this  defendant,  the  New  York  Cen- 
tral &  Hudson  River  Railroad  Company, 
recognized  the  necessity,  unless  it  would 
violate  the  law,  of  unloading  this  car  of 
cattle  at  Rotterdam  Junction  for  rest,  food, 
and  water  for  a  period  of  at  least  five  con- 
secutive hours,  and  did  unload,  but  did  not 
give  the  cattle  five  hours'  rest.  It  reloaded 
them  at  the  expiration  of  three  consecutive 
hours,  and  when  it  did  so,  and  sent  the  car 
forward  towards  its  destination  for  more 
than  thirty-six  hours,  counting  from  the 
time  of  loading  at  the  point  of  shipment, 
the  violation  of  the  statute  was  complete, 
and  liability  for  a  penalty  of  not  less  than 
one  hundred  dollars  and  not  more  than  five 
hundred  dollars  was  incurred.  It  was  for 
this  act,  this  violation  of  the  statute,  that 
this  court  imposed  the  penalty  for  which 
the  judgment  in  this  case  was  rendered, 
and  it  matters  not  that  subsequently,  and 
on  the  same  journey  between  point  of  ship- 
ment and  point  of  destination,  the  Lake 
Shore  &,  Michigan  Southern  Railroad  Com- 
pany, the  connecting  carrier,  received  the 
car  of  cattle  and,  counting  and  including 
the  time  that  elapsed  after  the  car  left 
Rotterdam  Junction  and  up  to  the  time  it 
received  the  cattle,  kept  the  cattle  confined 
in  the  car  imfed,  etc.,  for  the  space  of  thirty- 
nine  hours  and  thirty  minutes,  thereby  vio- 
lating the  statute,  and  on  being  sued,  and 
a  recovery  had  for  that  act,  paid  the  penalty 
imposed  on  it  for  its  act.  It  matters  not 
that  the  case  might  have  been  different  in 
its  facts;  that  is,  that  this  defendant  might 
not  have  unloaded  at  Rotterdam  Junction, 
or  at  any  time  or  place  before  delivering  the 
car  to  the  Lake  Shore  &  Michigan  Sduthem 
Railroad  Company,  and  that  the  latter 
named  company  might  then  have  continued 
the  car  load  of  cattle  on  its  journey  to 
Cleveland  without  unloading.  .  .  .  The 
defendant  in  this  case  clearly  violated  the 
statute  before  turning  the  car  over  to  the 
Lake  Shore  &  Michigan  Southern  Railway 
Company.  This  last-named  company,  on<  re- 
ceiving the  car  load  of  cattle  with  knowledge 
when  last  unloaded  for  rest,  etc.,  was  under 
obligation  to  at  once  and  within  a  reason- 
able time,  acting  with  diligence,  unload  for 
rest,  food,  and  water.  The  cattle  had  not 
,>been  unloaded  for  rest,  food,  and  water  for 
a  period  of  at  least  five  hours  for  more  than 
thirt^-six  hours  when  the  Lake  Shore  & 
Michigan  Southern  Railroad  Company  re 
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ceived  and  accepted  them.  This  fact  it 
knew  and  it  then  continued  the  movement 
of  the  car  in  interstate  commerce  towards 
its  destination  without  unloading  for  rest, 
food,  and  water,  and  in  so  doing  was  not 
acting  jointly  with  this  defendant,  the  New 
York  Central  &  Hudson  liiver  Railroad 
Company,  but  was  committing  an  independ- 
ent act  of  offense  against  the  statute.  The 
defendant  here  had  ceased  its  transporta- 
tion of  the  car,  and  had  surrendered  con- 
trol to  the  connecting  company,  and  for  its 
acts  of  offense  thereafter  such  connecting 
company,  the  Lake  Shore  &  Michigan  South- 
em  Railroad  Company  was  alone  respon- 
sible. It  follows,  I  think,  that  each  rail- 
road company  was  liable  to  an  action  and 
hJBui  incurred  a  penalty,  not  for  the  same 
act  or  offense,  but  each  for  a  separate  act 
constituting  a  violation  of  the  statute,  and 
that  verdict  and  judgment  against  the  one 
and  payment  thereof  in  no  way  exonerates 
the  other  from  its  liability  for  its  inde- 
pendent act  of  violation.  The  overlapping 
of  time  is  immaterial." 

In  United  States  v.  Delaware,  etc.,  R.  Co., 
(N.  D.  N.  Y.  1016)  220  Fed.  044,  it  appeared 
that  a  car  load  of  horses  came  to  tne  de- 
fendant, after  the  horses  had  been  confined 
without  rest,  food  or  water  for  eight  and  one 
half  hours  in  excess  of  the  statutory  period 
of  thirty-six  hours,  to  which  provision  of 
the  law  it  was  subject,  and  of  this  fact  the 
defendant  had  knowledge.  After  the  lapse 
of  two  and  one  half  hours  it  unloaded  the 
horses  at  its  nearest  point  for  performing 
this  service  for  rest,  food  and  water.  It 
was  conceded  that  the  actual  running  time 
of  the  car  from  the  point  at  which  it  was 
received  by  the  defendant  to  the  nearest 
unloading  point,  exclusive  of  necessary 
switching  movement,  was  one  hour  and  five 
minutes.  Holding  that  on  these  facts  the 
defendant  was  guilty  of  a  wilful  tiiough 
not  intentional  violation  of  the  statute  the 
court  said:  "Deducting  the  actual  running 
time  from  the  receiving  point  to  the  un- 
loading point,  one  hour  and  five  minutes, 
from  the  time  unloading  was  delayed,  we 
have  one  hour  and  twenty-five  minutes' 
delay  unaccounted  for,  except  that  the  tem- 
perature may  have  had  some  influence  and 
switching  operations  may  have  had,  and 
probably  did  have,  something  to  do  with 
this  delay  of  about  one  and  a  half  hours  in 
the  unloading.  However,  there  is  neither 
stipulation  nor  evidence  showing  the  prob- 
able or  approximate  time  necessarily  used 
up  by  reason  of  weather  or  switching.  The 
distance  from  the  receiving  point  to  the  un- 
loading point  is  not  ^ven,  but  the  running 
time  is.  I  do  not  think  the  court  can  find, 
without  evidence,  that  one  hour  and  twenty- 
five  minutes  was  necessarily  used  in  switch- 
ing operations  and  movements,  or  in  such 
movements  interfered  with  and  delayed  by 
weather  conditions.  It  was  the  duty  of  the 
defendant,  on  receiving  this  car  of  horses, 
in  view  of  the  violation  of  the  statute  which 
already  had  been  committed  by  the  con- 
necting lines,  to  exercise  diligence  and  act 
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remaonable  promptness  in  moYing  the 
our  to  the  unloading  point  and  commencing 
the  unloading.  The  burden  of  showing  the 
exercise  of  such  diligence,  and  that  prompt 
movements,  including  switching  operations, 
were  made,  was  on  this  defendant.  This 
«ourt  cannot  surmise,  guess,  or  speculate 
that  there  was  a  necessary  delay  of  one 
hour  and  twenty-five  minutes  in  switching 
under  prevailing  weather  conditions.  The 
movement  of  this  car  was  through  ''an  ex- 
ceedingly busy  and  active  railroad  yard;" 
but  this  is  no  excuse,  in  the  absence  of 
some  breakdown  or  blockade  which  active 
care  and  precaution  could  not  have  foreseen 
and  provided  against.  This  court  has  al- 
ready, in  another  case,  held  that  the  move- 
ment of  ordinary  freight  and  passenger  cars 
in  such  yards  must  give  way  to  the  move- 
ment of  cars  loaded  with  horses,  cattle,  etc., 
under  such  conditions.  For  anything  that 
appears  to  the  contrary,  the  defendant's 
employees  took  their  time  in  moving  this 
ear  load  of  horses,  and  permitted  it  to  await 
its  turn  with  cars  of  ordinary  freight,  re- 
gardless of  the  fact  that  the  animals  had 
already  been  confined  without  rest,  food, 
or  water  for  more  than  the  time  permitted 
by  law.  It  does  not  appear  that  this  fact 
of  unlawful  confinement  was  brought  to  the 
attention  of  those  engaged  in  moving  this 
car,  or  any  of  the  cars,  or  that  diligence  and 
promptness  in  moving  this  car,  or  in  un- 
loading, was  enjoined  upon  them.  This 
court  does  not  think  there  was  a  purpose 
to  evade,  on  the  part  of  the  defendant,  or 
violate,  the  law;  but  the  delay  was  known, 
and,  so  far  as  appears,  willful  on  the  part 
of  defendant's  employees  for  whose  acts 
in  this  matter  the  defendant  is,  of  course, 
answerable.  The  acts  themselves  were 
knowingly  and  wilfully  done  and  hence  the 
defendant  knowingly  and  wilfully  failed  to 
comply  with  the  provision  of  the  act." 

Liability  of  terminal  company  for  delay 
of  connecting  carxiei:.  —  In  St.  Louis  Mer- 
chants' Bridffe  Terminal  R.  Co.  v.  United 
SUtes,  (C.  C.  A.  7th  Cir.  1913)  209  Fed. 
600,  it  appeared  that  the  plaintiff,  a  ter- 
minal railroad  company  whose  line  con- 
nected with  the  eastern  terminus  of  a 
through  line  in  the  city  of  St.  Louis,  and 
made  the  only  connection  between  such  ter- 
minus and  the  nearest  stock  yards  where 
live  stock  could  be  unloaded,  accepted  from 
such  connecting  carrier,  cars  of  cattle  which 
had  already  been  confined  for  a  longer  time 
than  permitted  by  this  act,  and  moved  them 
with  all  reasonably  dispatch  to  such  yards 
where  they  were  unloaded.  The  court  held 
that  such  acceptance  on  the  part  of  the 
terminal  carrier  did  not  make  it  a  party  to 
the  violation  of  this  act  by  the  connecting 
carrier  and  that  its  action  was  a  recognition 
of  the  purpose  of  the  statute,  the  alleviation 
of  the  condition  of  dumb  animals  in  transit, 
rather  than  a  violation. 

Liability  of  connecting  carrier  for  delay 
of  terminal  company.  -» In  United  States  v. 
Union  Pac.  R.  Co.,  (C.  C.  A.  8th  Cir.  1914) 
213  Fed.  332,  it  appeared  that  a  car  load  of 
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horses  was  shipped  from  Denver,  Colo.,  to 
Salt  Lake  City,  Utah.  The  route  was  over 
the  Union  Pacific  and  Oregon  Short  Line 
railroads,  Ogden,  Utah,  being  the  junction 
point.  When  the  Union  Pacific  train  con- 
taining the  car  in  question  reached  the 
yards  at  Ogden  it  went  from  the  main  line 
of  that  road  onto  a  siding  and  the  train- 
men left  it  there.  Thirty-five  hours  and 
twenty  minutes  had  then  elapsed  since  the 
horses  were  last  unloaded.  A  switching 
crew  took  the  car  and  delivered  it  at  the 
stockyards  about  a  mile  distant  three  hours 
and  forty  minutes  later.  The  horses  had 
then  been  confined  thirty-nine  hours.  The 
defense  was  tha,t  when  the  train  went  from 
the  main  line  to  the  siding  the  car  was 
no  longer  under  defendant's  jurisdiction,  but 
was  in  the  custody  of  the  Ogden  Union 
Railway  &  Depot  Company,  an  independent 
corporation,  for  whose  acts  or  neglect  it 
was  not  responsible,  and  that  the  lawful 
period  of  confinement  had  not  expired  when 
it  gave  up  possession.  The  trial  court 
directed  a  verdict  for  defendant.  Reversing 
the  judgment,  the  court  said:  "Though  the 
terminal  company  was  incorporated  and  had 
its  own  engines  and  employ^,  the  evidence 
showed  that  in  the  handling  of  the  car  of 
horses  it  did  not  act  as  an  independent  car- 
rier, but  was  a  mere  agency  or  instrumen- 
tality which  defendant  used  to  perform  its 
transportation  duties.  The  Union  Pacific 
Railroad  entered  Ogden  from  the  east  and 
ended  there,  the  Southern  Pacific  (Central 
Pacific)  ran  thence  to  the  coast,  and  the 
Oregon  Short  Line  went  through  the  city 
in  a  northerly  and  southerly  direction. 
These  three  systems  of  railroad  were  then 
operated  as  one  under  a  common  manage- 
ment, and  the  terminal  company  at  Ogden 
served  them  exclusively.  Tracks  belonging 
to  them  were  embraced  in  the  terminals, 
and  the  company  was  officered,  in  part  at 
least,  by  their  officials.  A  tariff  was  filed 
by  the  terminal  company  with  the  Inter- 
state Commerce  Commission,  but  it  related 
only  to  certain  switching  charges  on  traffic 
originating  or  destined  there,  and  did  not 
embrace  ordinary  transportation  rates,  or 
charges  for  the  transfer  of  trains  or  cars 
from  one  of  the  railroads  to  the  other,  or 
charges  for  the  transfer  of  cars  of  stock 
from  one  of  the  railroads  to  the  stock- 
yards for  unloading  according  to  the  statute, 
when  destined  beyond  as  in  this  case.  It 
performed  all  such  work  without  charge  of 
any  kind,  except  that  the  terminal  and  costs 
of  operation  were  apportioned  between  and 
paid  by  the  interested  railroad  companies  on 
the  basis  of  the  number  of  cars  handled,  of 
which  an  account  was  kept.  In  respect  of 
these  matters  the  terminal  company  was  a 
clearing  house  for  the  adjustment  between 
them  of  the  expense  of  operating  the  com- 
mon facilities.  The  car  of  horses  was 
shipped  over  the  Union  Pacific  and  Oregon 
Short  Line  connecting  at  Ogden.  The  ter- 
minal company  did  not  hold  itself  out  to 
the  public  as  a  connecting  carrier,  and  the 
shipper  did  not  know  it  as  such.    It  was  the 


1908  Sapp.,  p.  48,  sec.  1« 
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1909  Supp.,  p.  48. 


duty  of  the  Union  Pacific  to  deliver  the  car 
to  the  Oregon  Short  Line,  and  until  it  did 
80  it  remained  responsible  for  the  horses 
and  for  compliance  with  the  statute  regu- 
lating their  confinement.  According  to  gen- 
eral principles  of  law  the  duty  of  a  con- 
necting carrier  is  not  discharged  until  it  has 
been  imposed  upon  the  carrier  next  in  order. 
Also,  when  a  carrier  has  imdertaken  a 
service  it  'may  employ  a  subordinate 
agency;  but  it  must  be  subordinate  to  him, 
and  not  to  one  who  neither  employs  it  nor 
pays  it,  nor  has  any  right  to  interfere  with 
it.'  True,  these  principles  are  applied  as 
between  carrier  and  shipper,  but  by  analogy 
they  apply  also  to  duties  imposed  by  public 
statute  to  prevent  cruelty  to  stock  in  trans- 
portation. The  limit  of  thirty-six  hours 
was  near  expiration  when  the  car  reached 
Ogden.  Thirty-nine  hours  had  elapsed  when 
it  reached  the  stockyards  for  unloading.    It 


had  not  been  delivered  to  the  Oregon  Short 
Line,  the  connecting  carrier,  but  in  the 
meanwhile  was  in  the  custody  of  a  local 
instrumentality  which  defendant  selected 
and  used  to  discharge  its  duties  both  to  the 
shipper  and  under  the  statute  and  for  whose 
conduct  it  was  resposible.  The  terminal 
company  was  an  employee  of  the  defendant, 
incorporated,  it  is  true,  but  as  much  so  as 
if  its  individual  servants  had  done  the  work. 
The  judgment  is  reversed,  and  the  cause  re- 
manded for  a  new  trial." 

Instrnctions.  —  In  a  common  law  action 
for  damages  based  on  a  negligent  delay  in 
the  shipment  of  cattle  an  instruction  based 
on  a  cause  of  action  given  by  the  federal 
twenty-eight-hour  law  is  erroneous  being 
wholly  beyond  the  scope  of  the  pleadings. 
McFall  y.  Chicago,  etc.,  R.  Co.,  (1014)  181 
Mo.  App.  142,  168  S.  W.  341. 


1909  Supp.,  p.  45,  sec.  3. 

The  terms  knowingly  and  wilfully.  —  To 
the  same  effect  as  the  original  note,  see 
United  States  v.  Chicago,  etc.,  R.  Co.,  (N. 
D.  III.  1913)  211  Fed.  770. 

Wilfully  as  used  in  this  section  means 
purposely  or  obstinately  and  is  designed  to 
describe  the  attitude  of  a  carrier,  who  hav- 
ing a  free  will  or  choice,  either  intentionally 
disregards  the  statute  or  is  plainly  indif- 
ferent to  its  requirements.  St.  Louis  Mer- 
chants' Bridge  Terminal  R.  Co.  v.  United 
States,  (C.  C.  A.  7th  Cir.  1913)  209  Fed. 
600;  United  States  v.  Chicago  Junction  R. 
Co.,  (N.  D.  111.  1913)  211  Fed.  724. 

"The  act  of  Congress  requires  the  rail- 
road to  perform  a  duty  which  primarily  is 
imposed  on  the  owner  to  feed  his  own  stock. 
Properly,  therefore,  failure  to  obey  is  not 
made  punitive  unless  the  failure  is  with 
knowledge  and  wilful.  In  a  word,  it  must 
reach  the  grade  of  disobedience.  Carriers 
are,  of  course,  bound  to  know  the  law. 
Knowing  it,  they  know  the  time  of  con- 
finement on  the  connecting  line  must  be 
computed.  Means  of  knowledge  within 
reach  must  be  resorted  to.  A  refusal  to 
avail  themselves  of  such  means  would  be 
evidence  of  that  attitude  of  mind  which 
is  conveyed  by  the  word  wilful.    Mere  neg- 


ligence is  clearly,  however,  at  least  not 
necessarily  inclusive  of  wilfulness.  There 
is  in  common  speech  the  phrase  'wilful 
negligence.'  Whether  wilfulness  or  mere 
negligence  is  a  question  of  fact."  U.  S.  v. 
Philadelphia,  etc.,  R.  Co.,  (E.  D.  Pa.  1916) 
223  Fed.  213.  See  also,  U.  S.  v.  Philadelphia, 
etc.,  R.  Co.,  (E.  D.  Pa.  1915)  223  Fed.  211. 
/f.  "The  obligation  which  is  imposed  upon 
them  [a  railroad  company]  by  the  act  of 
Congress  is  imposed  upon  them  as  a  carrier, 
and  only  as  long  as  the  animals  are  in  the 
course  of  transmission  over  the  railroad. 
Moreover,  what  the  railroad  is  required  to 
do  is  required  of  it  because  of  the  default 
of  the  owner  of  the  animals  from  whom  by 
law  the  railroad  can  recoup  the  expenses  to 
which  it  has  been  subjected.  All  of  which 
the  railroad  company  is  called  upon  to  do  is 
therefore  done  during  the  carriage,  and  can- 
not be  done  after  the  carriage  has  ended. 
The  motive  behind  this  legislation  is  in 
one  of  its  phases  at  least  what  may  be  char- 
acterized as  humanitarian.  The  element  of 
cruelty  enters  into  the  act  of  ombsion  for 
which  the  penalty  is  imposed.  The  act  of 
the  carrier  must  have  been  'knowing  and 
willful.' "  U.  S.  V.  Philadelphia,  etc,  R.  Co., 
(E.  D.  Pa.  1916)  223  Fed.  207. 


1909  Supp.y  p.  49.     \_Penalty  for  illegal  acts,  counterfeiting,  etc.] 


The  plain  object  of  tbe  clause  is  to  safe- 
guard &e  food  products  in  question  against 
alteration  or  substitution,  and  thus  enable 
the  officials  of  the  government  to  systema- 
tize and  render  effective  the  process  of  in- 
spection; an  object  that  is  interfered  with 
if  the  tags  or  other  identification  devices 
are  destroyed,  whether  they  be  destroyed  by 
those  engaged  in  the  business  or  by  others. 
U.  S.  V.  Lewis,  (1914)  235  U.  S.  282,  35  S. 
Ct.  44,  69  U.  S.  (L.  ed.)  229. 

Unlawful  use  of  label.  —  In  Armour  v. 
United  States,  (C.  C.  A.  3d  Cir.  1915)  222 
Fed.  233,  the  court,  in  sustaining  a  con- 


viction of  the  offense  denounced  by  this 
clause,  said:  'In  our  opinion  the  letter  has 
been  violated,  and  we  recognize  the  govern- 
ment's right  to  insist  on  exact  compliance 
with  a  statute  whose  beneficent  object  is  to 
safeguard  the  wholesomeness  of  food.  The 
act  impliedly  promises  the  public  that  gov- 
ernment stamps  and  labels  may  be  relied  on 
to  tell  the  truth,  and  therefore  special  care 
must  be  taken  to  maintain  the  scrupuloua 
accuracy  of  their  statements.  Even  inno- 
cent mistakes  mav  have  dangers;  careless- 
ness is  usually  likely  to  lead  to  mischief. 
These  marks  and  labels  must  tiierefore  be 
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protected,  and  no  one  must  be  allowed  to 
use  them,  except  in  accordance  with  the  act 
and  the  regulations;  otherwise,  their  value 
will  be  immediately  impaired  or  lost  and  a 
chief  purpose  of  the  act  will  be  frustrated. 
.  .  .  Now  what  the  defendant  did  was 
this:  It  brought  certain  hams  from  Chicago 
to  Pittsburgh.  They  had  been  properly 
branded,  and  the  brand  expressed  the  exact 
truth,  for  each  ham  was  a  'Star*  ham  and 
each  had  been  inspected  and  passed  at  Es- 
tablishment 2  A.  The  goYernment  does  not 
contend  that  the  defendant  was  debarred 
from  boiling  these  hams  and  selling  them 
branded  and  unwrapped,  or  from  boiling 
them  and  wrapping  them  in  plain  paper. 
Apparently  neither  of  these  courses  is  for- 
bidden  by   the   law.     But   the   defendiuit 


adopted  neither  course;  instead,  it  boiled 
the  hams  and  then  covered  them  with  wrap- 
pers on  which  were  printed  the  labels  re- 
ferred to  above,  and  these  labels  should  not 
have  been  used  for  they  no  longer  told  the 
truth.  The  ham  was  still  a  Star  ham,  but 
it  had  now  been  'boiled,'  and  that  fact 
appeared  for  the  first  time  on  the  wrapper. 
By  itself  the  use  of  the  word  would  not  have 
been  objectionable,  but  it  was  coupled  with 
the  statement  that  the  ham — that  is,  the 
'boiled'  ham — ^had  been  inspected  and  passed 
at  Establishment  2  A,  and  this  was  a  use 
of  the  label  without  proper  authority,  and 
was  therefore,  a  violation  of  the  act.  In 
a  word,  the  wrapper  did  not  tell  the  truth 
about  the  government  inspection,  and  when 
this  is  said  we  think  enough  has  been  said." 


1909  Supp.9  p.  50y  sec.  1.     [^Appointment  of  inspectors,  rules  and  regur 
lotions.'] 


Judicial  notice.  —  In  a  prosecution  for  a 
violation  of  the  Meat  Inspection  Act  the 
court  will  take  judicial  notice  of  the  rules 
and  regulations  made  by  the  Secretary  of 


Agriculture,  but  cannot  take  such  notice  of 
regulations  made  by  the  Bureau  of  Animal 
Industry.  United  States  v.  Bohe,  (S.  D. 
N.  Y.  1914)  218  Fed.  182. 


1909  Supp.y  p.  51,  sec.  1.     lException  to  farmers,  retailers,  etcJ] 


Sufficiency  of  indictment.  —  In  United 
States  V.  Rohe,  (S.  D.  N.  Y.  1914)  218  Fed. 
182,  the  court  ruled  that  a  count  in  an  in- 
dictment which  charged  that  the  defendants 
offered  for  transportation  in  interstate  com- 
merce from  New  York  city  to  Charleston, 
S.  C,  certain  hams  which  were,  and  which 
defendants  knew  to  be,  unfit  for  human 
food  and  which  they  knew  were  intended 
for  human  ccfnsumption,  did  not  charge  an 
offense  under  the  Meat  Inspection  Act,  on 
the  ground  that  it  was  not  a  crime  for  an 
insx>ected  establishment  to  ship  unwhole- 
some meat  products  in  interstate  commerce, 
the  proviso  of  this  section  being  restricted 
to  those  whose  establishments  were  not  in- 
spected, viz.,  farmers  and  retailers.  The 
court  said:  *1  do  not  think  the  first  count 
charges  a  crime  under  the  Meat  Inspection 
Act.  That  act  covers  two  classes  of  cases, 
the  one  where  the  establishments  are  in- 
spected, and  the  other  where  they  are  not. 
Where  the  establishment  is  inspected,  and 
subject  to  inspection,  and  the  inspection 
laws  are  fully  complied  with,  I  do  not  think 
it  was  ever  the  intention  of  Congress  to 
make  a  man  a  criminal,  even  though  he  had 
fully  complied  with  the  requirements  of  the 
Department  of  Agriculture.    True,  the  stat- 


Sffect  of  amendment.  —  The  statute,  as 
thus  amended,  applies  to  transportation  of 
live  stock  over  short  lines  belonging  to  pri- 
vate individuals  or  to  lumber  companies 
hauling  freight  for  hire;  to  roads  operated 
by  trustees  under  power  contained  in  a 
mortgage;   and  also  to  the  more  common 
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ute  imposes  a  penalty  generally  for  ship- 
ping meat  unfit  for  human  food.  But  this 
IS  a  proviso  to  that  part  of  the  statute 
exempting  certain  establishments  or  certain 
persons  from  the  operation  of  the  act,  and 
is  followed  by  another  proviso  limited  to 
the  same  class.  I  realize  that  a  proviso 
is  not  necessarily  restricted  bv  other  parts 
of  the  act,  and  that  it  may  be  of  general 
application,  but  in  the  connection  in  which 
the  proviso  occurs  here,  and  in  view  of  the 
general  purpose  of  the  act,  I  am  clearly  of 
the  opinion  that  it  only  relates  to  retailers 
and  farmers  whose  products  are  not  sub- 
ject to  inspection  under  the  law.  If  the 
act  had  used  the  word  ^knowingly,'  there 
might  be  some  reason  for  a  different  con- 
struction; but  the  penalty  is  absolute,  and 
the  person  must  know  only  that'  the  meat 
is  intended  for  human  food,  otherwise  he 
ships  it  at  his  peril;  and  to  say  that  a  per- 
son whose  products  have  been  at  least  tmrice 
inspected  by  government  authority  should 
ship  those  pr^ucts  at  his  peril,  especially 
where  the  products  were  inspected  imme- 
diately before  shipment,  would  be  a  harsh 
application  of  the  statute,  which  I  do  not 
think  Congress  intended,  or  the  courts  will 
enforce." 

'juaraniine  regulations  extended."] 

case  where  a  railroad  is  being  operated  by 
a  receiver  acting  under  judicial  appoint- 
ment. For  in  so  far  as  he  transports  pas- 
sengers and  property  he  is  a  common  car- 
rier with  rights  and  civil  responsibility  as 
such.  And  there  is  no  reason  suggested  why 
a  receiver,  operating  a  railroad,  should  not 


1914  Suppi,  p.  S7. 
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1818  Siipp.,  p.  468,  sec.  8, 


also  be  subject  to  the  penal  proTisiona  of  a 
statute  prohibiting  any  common  carrier 
from  transporting  Uve  stock  by  rail  from  a 


quarantine  district  into  another  state.  U. 
S.  ▼.  Nixon,  (1014)  236  U.  S.  231,  36  S.  Ct. 
49,  69  U.  S.  (L.  ed.)  207. 


ARTICLES  OF  WAR. 


Vol.  I,  p.  501,  sec.  2. 

This  section  relates  to  procedure,  not  to 
jurisdiction,  and  the  nonobserrance  of  it  by 
military  tribunals  is  a  matter  for  the  revis- 
ing military  authorities  and  not  for  the 
civil  courts.  The  civil  courts  are  in  no  sense 
appellate  tribunals  for  the  revision  of  pro- 
ceedings in  courts-martial.   When  it  appears 


that  the  court-martial  had  Jurisdiction  of 
the  person  and  of  the  subject  matter  which 
was  tried  before  it,  errors  in  procedure  can 
be  corrected  only  by  the  proper  military 
authorities.  Ex  parte  Tucker  (D.  C.  Mass. 
1913)  212  Fed.  669. 


BANKRUPTCY. 


1912  Supp.,  p.  465,  sec.  la  (15). 


Determination  of  question  as  to  insol- 
vency.—  To  the  same  effect  as  the  original 
note,  see  Jump  v.  Bemier,  (1915)  221  Mass. 
241,  107  N.  E.  1027. 

Fair  valuation.  —  Fair  valuation  means 
present  market  value,  and  the  value  which 
the  debtor  might  realize  thereon  if  per- 
mitted to  continue  in  business.  But  in 
considering  the  actual  value  of  commercial 


paper,  accounts,  etc.,  the  actual  value,  not 
the  face  of  the  accounts,  must  be  taken  as 
the  true  value.  Arnold  v.  Knapp,  (W.  Va. 
1915)  84  S.  E.  895. 

Unpaid  stock  subscxiptiona  are  "assets"  of 
a  corporation  on  the  question  of  its  insol- 
vency. In  re  (Commonwealth  Lumber  Qo^ 
(W.  D.  Wash.  1915)  223  Fed.  667. 


1912  Supp.,  p.  467,  sec.  la  (16). 


Referee  as  "judge."  —  This  subdivision  ex- 
pressly provides  that  ''judge"  as  used  in 
the  Act  shall  not  include  a  referee.  It  is  true 
however  that  referees  in  bankruptcy  ''take 
the  same  oath  of  office  as  judges  of  the 
United  States  courts,"  are  referred  to  "as 
an  arm  of  the  bankruptcy  court,  invested 
with  certain  judicial  powers,"  and  as  "a 


court  of  very  great,  importance  in  the  ad- 
ministration of  bankrupt  assets  and  the 
determination  of  conflicting  rights  arising 
thereunder,"  and  in  their  hearings  within 
the  scope  of  their  powers  are  clothed  with 
the  authority  of  judges.  Maryman  v.  S.  G. 
Dreyfus  Co.,  (Ark.  1915)  174  S.  W.  549. 


1912  Supp.,  p.  468,  sec.  la  (25). 


The  word  ''transfer"  is  defined  to  be  not 
only  the  sale  of  property,  but  "every  other 
mode  of  disposing  or  parting  with  prop- 
erty." All  technicality  and  narrowness  of 
meaning  is  precluded.  The  word  is  used 
in  its  most  comprehensive  sense,  and  is  in- 


tended to  include  every  means  and  manner 
by^  which  property  can  pass  from  the  owner- 
ship and  possession  of  another,  and  by  which 
the  result  forbidden  by  the  statute  may  be 
accomplished.  In  re  Huir,  (M.  D.  Pa.  1914) 
212  Fed.  495. 


1912  Supp.,  p.  469,  sec.  2. 

Right  to  exercise  original  jurisdiction.— 
To  the  same  effect  as  the  original  note,  see 
Pelton  V.  Sheridan,  (1914)  74  Ore.  176,  144 
Pac.  410,  wherein  the  court  said:  "The  fed- 
eral Constitution,  art.  1,  section  8,  (8  Fed. 
Stat.  Annot.  585)  empowers  Congress  to 
establish  imiform  laws  on  the  subject  of 
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bankruptcies  throughout  the  United  States. 
This  grant  of  authority  has  been  taken  ad- 
vantage of  by  the  act  of  Congress  of  July  1, 
1898,  whereby  the  District  Courts  of  the 
United  States  in  the  several  states,  the 
Supreme  Court  of  the  District  of  Columbia, 
the  district  courts  of  the  several  territories, 


1818  Sapp.y  p.  409»  sec.  8. 


BANKRUPTCY.      l»i«  Supp.,  p.  478,  sec.  8  (8). 


and  the  United  States  Courts  in  the  Indian 
Territory  and  the  District  of  Alaska  are 
Tested  with  original  jurisdiction,  within 
their  respective  territorial  limits,  of  all 
bankruptcy  proceedings.  Bankruptcy  Act, 
c  2,  §  2.  It  is  usually  determined  that, 
when  the  power  thus  conferred  has  been  em- 
ployed by  the  enactment  of  a  national  bank- 
ruptcy law,  such  act  ipso  facto  suspends  the 
operation  of  all  state  insolvency  or  oankrupt 
statutes  in  conflict  therewith." 

Jurisdiction  of  independent  suits  at  law 
or  in  equity.  — It  is  settled  that  the  bank- 
ruptcy courts  under  the  present  Bankruptcy 
^et  have  no  jurisdiction  of  independent  suits 

1912  Supp.,  p.  470,  sec.  2  (1). 

Domicile  as  distinguished  from  resi- 
dence. —  Domicile  is  of  more  extensive  sig- 
nification than  residence,  and  includes,  be- 
yond mere  physical  presence  at  a  particular 
locality  an  intention  to  constitute  it  a 
permanent  abiding  place.  In  re  Davis,  (D. 
C.  N.  J.  1914)  217  Fed.  113,  citing  Bris- 
enden  v.  Chamberlain,  (D.  S.  C.  1802)  53 
Fed.  307,  wherein  a  clear  statement  of  the 
distinction  may  be  found. 

A  domicile  once  acquired  is  presumed  to 
continue  until  it  is  shown  to  have  been 
changed;  and  where  a  change  of  domicile 
is  alleged  the  burden  of  proving  it  rests 
upon  the  person  making  the  allegation.   In 


at  law  or  in  equity.  Maryman  v.  S.  6. 
Dreyfus  Co.,  (Ark.  1915)  174  S.  W.  649. 

Right  to  enjoin  interference  with  jurisdic- 
tion.—  To  the  same  effect  as  the  original 
note,  see  McLoughlin  v,  Knop,  (£.  D.  La. 
1913)  214  Fed.  260. 

Personal  judgments  against  bankrupt 
debtors.  —  There  was  no  intention  upon  the 
part  of  the  lawmakers  to  give  the  bank- 
ruptcy courts  jurisdiction  to  render  personal 
judgments  against  bankrupt  debtors  as  in 
civil  suits  at  law  or  in  equity.  Maryman  v. 
S.  G.  Dreyfus  Co.,  (Ark.  1915)  174  S.  W. 
549. 


re  Davis,  (D.  0.  N.  J.  1914)  217  Fed.  113. 

Corporation's  principal  place  of  busi- 
ness. —  A  nominal  office,  in  a  state  does  not 
make  that  state  a  corporation's  principal 
place  of  business,  although  that  is  where  it 
was  incorporated,  provided  its  activities  are 
in  another  state  and  the  substantial  prop- 
erty is  there.  In  re  E.  &  G.  Theatre  Co., 
(D.  C.  Mass.  1915)  223  Fed.  657. 

The  locus  of  the  principal  place  of  busi- 
ness of  a  corporation  is  always  a  (question 
of  fact  and  the  burden  of  proving  it  rests 
on  the  petitioning  creditors.  Femwood,  etc., 
R.  Co.  V.  Bessemer  Coal,  etc.,  Co.,  (C.  C.  A. 
5th  Cir.  1914)  213  Fed.  33. 


1912  Supp.,  p.  472,  sec.  2  (2). 

Jurisdiction  of  court.  —  A  bankruptcy 
court  in  which  an  estate  is  being  admin- 
istered has  full  power  to  inquire  into  the 
validity  of  any  alleged  debt  or  obligation 
of  the  bankrupt  upon  which  a  demand  or 
claim  against  the  estate  is  based.  This  is 
essential  to  the  performance  of  the  duties 
imposed  upon  it.  When  an  alleged  debt  or 
obHgation  is  ascertained  to  be  invalid — 
without  lawful  existence — the  claim  based 
therein  is  necessarily  disallowed.  A  dis- 
allowed claim  and  a  nonprovable  debt  are 
not  identical  things.  Lesser  v.  Gray,  (1915) 
236  U.  S.  70,  35  S.  Ct.  227,  59  U.  S.  (L.  ed.) 
471. 

So  long  as  the  bankrupt's  estate  is  pend- 

1912  Supp.,  p.  472,  sec.  2  (3). 

Appointment  of  receivers,  or  marshals,  for 
preservation  of  estate.  —  Receiver  entitled 
to  posaesnon  of  property,  —  To  the  same 
effect  as  the  original  note,  see  Loyarus  v. 
Prentice,  (1914)  234  U.  S.  263,  34  S.  Ct. 
851,  58  U.  S.  (L.  ed.)  1305;  Pugh  v.  Loisel, 
(C.  C.  A.  6th  Cir.  1915)  219  Fed.  417. 

Appointment  must  be  necessary  for  pres- 
enration  of  estate.  —  To  the  same  effect  as 
the  original  note,  see  Sprague  v.  L.  D. 
Margolis  Co.,  (D.  C.  Mass.  1913)  211  Fed. 
171,  wherein  the  court  held  that  a  receiver 
would  not  be  appointed  simply  for  the  pur- 
pose of  getting  evidence. 

Who    axe   '^parties  in  interest"  — This 


ing  in  Court  and  unsettled,  the  court  has 
power  over  its  orders  and  records  as  to  the 
disposition  of  claims  and  to  modify  the  same 
to  conform  to  the  rights  of  the  parties.  In 
re  Hamilton  Automobile  Co.,  (C.  C.  A.  7th 
Cir.  1913)   209  Fed.  596. 

Power  of  referee.  —  This  clause  authorizes 
District  Courts  of  the  United  States  to 
''allow  claims,  disallow  <daims,  reconsider 
allowed  or  disallowed  claims,  and  allow  or 
disallow  them  against  bankruptcy  estates." 
Subject  to  revision  by  the  District  Court, 
the  referee  is  authorized  to  perform  these 
acts.  In  re  Hamilton  Automobile  Co.,  (C  C. 
A.  7th  Cir.  1913)  209  Fed.  596. 
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clause  does  not  limit  the  right  to  apply 
for  the  appointment  of  a  receiver  to  any 
one  or  more  of  the  petitioning  creditors,  but 
provides  that  any  party  in  interest  may 
make  application  for  such  appointment. 
This  would  necessarily  include  any  creditor 
who  has  a  provable  debt  against  the  bank- 
rupt that  would  be  affected  by  his  discharge 
in  bankruptcy,  whether  he  be  one  of  the 
petitioning  creditors  or  not.  T.  E.  Hill  Co. 
V.  United  States  Fidelity,  etc.,  Co.,  (1914) 
265  ni.  534, 107  N.  E.  194. 

Receivership  proceedings  as  ancillary  pro- 
ceedings.—  From  a  consideration  of  this 
provision  in  reference  to  the  appointment  of 


1912  Supp.,  p.  472,  sec.  8  (8).        BANKRUPTCY.      191«  SaPP-i  p.  488,  sec  8a  (2). 


receivers,  together  with  the  other  provisions 
of  the  Bankruptcy  Act,  it  is  apparent  that 
the  petition  for  adjudication  and  the  appli- 
cation for  the  appointment  of  a  receiver 
are  separate  and  distinct^  and  the  receiver- 
ship proceedings  are  but  ancillary  to  tJie 
proceedings  in  bankruptcy.  T.  E.  Hill  Go. 
V.  United  States  Fidelity,  etc.,  Co.,  (1914) 
265  111.  534,  107  N.  E.  194. 
Termination  of  receivership.  —  The  func- 

1912  Supp.,  p.  476,  sec.  2  (7). 

The  broad  powers  conferred  by  this  sec- 
tion authorize  a  bankruptcy  court  to  cause 
the  estate  of  a  bankrupt  to  be  collected, 
reduced  to  money,  and  distributed,  to  de- 
termine controversies  in  relation  thereto, 
and  to  bring  in  and  substitute  additional 
parties  whenever  necessary  for  the  complete 
determination  of  a  matter  in  controversy. 


tions  of  the  receiver,  as  between  the  parties 
in  interest,  cease  with  the  final  termina- 
tion of  the  petition  for  adjudication.  The 
receiver  is  still  amenable  to  the  court,  how- 
ever, and  his  functions  do  not  entirely  cease 
until  he  has  been  expressly  discharged  by 
order  of  the  court.  T.  E.  Hill  Go.  v.  United 
States  Fidelity,  etc.,  Co.,  (1914)  265  111.  534, 
107  N.  E.  194. 


When  property  has  thus  become  subject  to 
a  bankruptcy  court,  jurisdiction  exists  to 
pass  upon  questions  relating  to  the  dis- 
position of  the  property,  and  to  determine 
the  extent  and  character  of  liens  thereon, 
or  rights  therein.  In  re  National  Boat,  etc, 
Co.,  (D.  C.  Me.  1914)  216  Fed.  208. 


1912  Supp.,  p.  476,  sec.  2  (8). 

Reopening  of  estate.  —  To  th^  same  effect 
as  the  original  note,  see  In  re  Lighthall, 
(N.  D.  N.  Y.  1915)  221  Fed.  791. 

Reopening  to  amend  schedules.  —  The 
power  to  reopen  the  estate  is  given  in  one 
contingency,  namely  when  it  appears  that 


the  case  was  closed  before  being  fully  ad- 
ministered, and  the  court  has  no  power  to 
open  a  closed  estate,  so  as  to  permit  a  bank- 
rupt to  amend  his  schedule  by  inserting  the 
name  of  a  creditor  omitted  therefrom.  In 
re  Sayer  (N.  D.  N.  Y.  1914)  210  Fed.  397. 


1912  Supp.,  p.  480,  sec.  2  (20) 

Ancillary  jurisdiction.  —  To  the  same  ef- 
fect as  the  original  note,  see  Loyarus  v. 
Prentice,  (1914)  234  U.  S.  263,  34  S.  Gt.  851, 
58  U.  S.  (L.  ed.)  1306;  Musica  v.  Prentice, 
(C.  G.  A.  5th  Gir.  1914)  211  Fed.  326. 

Adverse  claims.  —  In  Knauth  v.  Latham, 
(G.  G.  A.  5th  Gir.  1916)  219  Fed.  721,  the 
court  held  that  if  adverse  claimants  sought 
to  impress  a  trust  in  their  favor  upon  any 


of  the  assets  of  the  bankrupt  in  the  hands 
of  the  trustee,  they  should  proceed  in  the 
court  of  original  jurisdiction  and  that  they 
would  not  be  permitted  to  intervene  in  an 
ancillary  suit,  brought  by  the  trustee,  the 
sole  purpose  of  which  was  to  collect  assets 
of  the  bankrupt  and  transfer  them  to  the 
proper  court  for  administration. 


1912  Supp.,  p.  481,  sec.  3a  (1) 

Necessity  of  intention  to  hinder,  delay  or 
defraud.  —  It  is  not  necessary  that  a  con- 
veyance or  transfer  be  with  the  intent  to 
hinder,  delay  and  defraud  creditors.  It  is 
sufficient  if  it  be  with  either  intent.  In  re 
Muir,  (M.  D.  Pa.  1914)  212  Fed.  495. 


For  evidence  held  sufficient  to  support  a 
petition  in  involuntary  bankruptcy  under 
this  subdivision,  see  Gribben,  etc.,  Go.  v. 
North  End  House  Furnishing  Co.,  (C  G.  A. 
8th  Cir.  1915)   222  Fed.  830. 


1912  Supp.,  p.  483,  sec.  3a  (2). 

Transfer  to  creditors.  —  A  transfer  to  a 
trustee  for  the  creditors  should  be  treated 
as  if  made  direct  to  the  creditors,  and  the 
giving  of  a  mortgage  to  a  trustee  for  a 
creditor  instead  of  direct  to  the  creditor  is 
within  the  plain  terms  of  the  statute.  Ful- 
kerson  v.  Shaffer,  (G.  G.  A.  8th  Gir.  1914) 
217  Fed.  365. 

Substitution  of  creditors  as  transfer  of 
property.  —  A  substitution  of  creditors  of 
an  alleged  bankrupt,  advantageous  to  the 
debtor's  estate,  is  not  such  a  transfer  of 
property  as  to  make  an  act  of  bankruptcy. 
Thus  where  an  insolvent  person  is  sued  as 
an  endorser  on  a  promissory  note  and  the 
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settlement  with  his  consent  is  conducted  by 
his  counsel  who  personally  pays  a  much 
smaller  amount  and  receives  a  transfer  of 
the  note  in  favor  of  the  endorser  without 
recourse,  such  payment  and  the  obligation  it 
creates  constitute  a  business  transaction 
merely,  involving  the  relation  of  debtor  and 
creditor,  and  is  not  a  case  of  a  transfer  of 
property  to  a  creditor.  The  fact  that  such 
transaction  does  not  deplete  the  defendant's 
estate  but  on  the  contrary  reduces  the  in- 
debtedness and  to  that  extent  increased  the 
estate,  is  opposed  to  the  idea  of  intent  to 
prefer.  As  applied  to  such  a  state  of  facts 
there  is  no  distinction  between  the  prefer- 


19U  Supp^  p.  483,  sec  3a  (2).       BANKRUPTCY.      191«  SWPP^  P.  «6»  «««.  8a  (3). 


ence  defined  by  section  60  and  the  prefer- 
ence forbidden  by  section  2.  In  re  Kerlin, 
(C.  C.  A.  6th  Cir.  1913)  209  Fed.  42,  where- 
in the  court  said:  "It  is  helpful  to  bear 
in  mind  that  the  transaction  did  not  de- 
plete Kerlin's  estate  (Continental  Trust 
Co.  V.  Chicago  Title  Co.,  229  U.  S.  436, 
443,  445,  33  Sup.  Ct.  829,  57  L.  ed.  1268) ; 
on  the  contrary,  as  already  stated,  the 
settlement  reduced  the  indebtedness,  and 
to  that  extent  in  effect  increased  the  estate. 
Such  a  fact  is  apparently  opposed  to  the 
idea  of  an  intent  to  prefer.  However,  it 
is  insisted  that  the  case  just  cited,  and 
kindred  cases,  are  not  applicable,  because 
they  relate  only  to  voidable  transactions 
covered  by  section  60  of  the  Bankruptcy 
Act.  Hence,  distinction  is  urged  between 
the  preference  defined  by  that  section  and 
the  preference  forbidden  by  section  3,  art. 
2.  The  difference  between  a  transfer  'with 
intent  to  prefer,'  which  is  made  an  act  of 
bankruptcy  by  the  latter  provision,  and  the 
'preference'  denounced  by  the  former,  even 
since  the  amendment  of  1910  (Act  Jime  25, 
1910,  c.  412,  §  11,  36  Stat.  842),  of  section 
60b,  is,  as  respects  the  present  issue,  formal 
rather  than  material.  True  'intent  to  pre- 
fer' within  the  meaning  of  section  3,  art. 
2,  relates  to  the  debtor,  while  'reasonable 
cause  to  believe,'  under  section  60b,  refers 
to  the  creditor;  but  this  difference  can  af- 
fect only  the  evidence  calculated  to  reveal 
the  debtor's  intent  in  the  one  instance,  and 
the  creditor's  belief  in  the  other;  for  there 
is  complete  identity  between  the  object  of  a 


preference  made  under  the  one  and  that  re- 
ceived under  the  other.  Their  ultimate 
effect  upon  the  debtor's  estate  and  his  other 
creditors  is  obviously  the  same,  and  so  the 
question  of  depletion  of  estate  is  alike  rele- 
vant and  important  in  either  case  (see 
Swarts  V.  Fourth  National  Bank  of  St. 
Louis,  117  Fed.  1,  3,  54  C.  C.  A.  387,  [C.  C. 
A.  8th  Cir.]  respecting  similarity  of  such 
preferences)." 

Pa3mient  as  preference.  —  Where  a  bank- 
rupt made  a  payment  to  a  creditor  who 
had  previously  furnished  personal  neces- 
saries and  comforts  for  himself  and  family, 
although  he  was  insolvent  and  there  was  no 
actual  as  distinguished  from  an  inferential 
intent  to  prefer,  it  was  held  to  be  an  act  of 
bankruptcy  under  this  section.  In  re  Con- 
don, (C.  C.  A.  2d  Cir.  1913)  209  Fed.  800. 

Necessity  of  intent  to  prefer.  —  To  the 
same  effect  as  the  original  note,  see  In  re 
Freeman   Cotting  Coat  Co.,    (D.   C.   Mass 
1913)   212  Fed.  648. 

Intent  inferred.  —  To  the  same  effect  as 
the  original  note,  see  In  re  Freeman  Cotting 
Coat  Co.,  (D.  C.  Mass.  1913)  212  Fed.  548, 
in  which  the  court  however  said:  "The  pre- 
sumption that  a  transfer  which  effects  a 
preference  was  intended  as  a  preference  is 
not  a  conclusive  one.  It  has  been  held  not 
to  arise  where  the  payments  were  compara- 
tively small  and  in  the  ordinary  course  of  a 
going  business  and  to  be  rebutted  where  the 
debtor  established  his  ignorance  of  his  in- 
solvency and  his  honest  belief  that  he  was 
solvent." 


\ 


\ 


1912  Supp.,  p.  486,  sec.  3a  (3). 

Essential  elements.  —  Looking  at  the 
terms  of  this  provision,  it  is  manifest  that 
the  act  of  bankruptcy  which  it  defines  con- 
sists of  three  elements.  The  first  is  the  in- 
solvency of  the  debtor;  the  second  is  suffer- 
ing or  permitting  a  creditor  to  obtain  a 
preference  through  legal  proceedings;  that 
is,  to  acquire  a  lien  upon  property  of  the 
debtor  by  means  of  a  judgment,  attachment, 
execution,  or  kindred  proceeding,  the  en- 
forcement of  which  will  enable  l£e  creditor 
to  collect  a  greater  percentage  of  his  claim 
than  other  creditors  of  the  same  class;  and 
the  third  is  the  failure  of  the  debtor  to 
vacate  or  discharge  the  lien  and  resulting 
preference  five  days  before  a  sale  or  final 
disposition  of  any  property  affected.  Only 
through  the  combination  of  the  three  ele- 
ments is  the  act  of  bankruptcy  committed. 
Insolvency  alone  does  not  suffice,  nor  is  it 
enough  that  it  be  coupled  with  suffering  or 
permitting  a  creditor  to  obtain  a  prefer- 
ence by  legal  proceedings.  The  third  ele- 
ment must  also  be  present,  else  there  is  no 
act  of  bankruptcy  within  the  meaning  of 
this  provision.  Citizens'  Banking  Co.  v. 
Ravenna  Nat.  Bank,  (1914)  234  U.  8.  360, 
34  S.  Ct.  806,  58  U.  S.  (L.  ed.)  1362.  See 
to  the  same  effect  In  re  Fisher,  (£.  D.  Pa. 
1915)  219  Fed.  638. 

Tinal  disposition."  — In  Citizens'  Bank- 


ing Co.  V.  Kavenna  Nat.  Bank,  (1914)  234 
U.  S.  360,  34  S.  Ct.  806,  58  U.  S.  (L.  ed.) 
1352,  the  court  construing  the  words  "final 
disposition"  said:  "When  one  speaks  of  a 
sale  or  f/naX  disposition  of  property,  he 
means  by  final  disposition  an  act  having 
substantially  the  effect  of  a  sale, — a  transfer 
of  ownership  and  control  from  one  to  an- 
other,— and  especially  is  this  true  when  he 
is  referring  to  a  sale  or  final  disposition  in 
the  enforcement  of  a  lien.  We  regard  it 
as  entirely  clear  that  the  term  is  so  used 
in  this  instance,  and  that  it  signifies  an 
affirmative  act  of  disposal,  not  a  mere 
lapse  of  time  which  leaves  the  lien  intact 
and  still  requiring  enforcement.  To  illus- 
trate, let  us  take  the  instance  of  a  provi- 
sional attachment  of  real  property,  which 
the  creditor  is  not  entitled  to  enforce  unless 
he  sustains  the  demand  which  is  the  sub- 
ject of  the  principal  suit ;  and  let  us  suppose 
that  the  debtor  defends  against  the  demand, 
and  that  the  suit  is  pending  and  undeter- 
mined four  months  after  the  levy.  Of 
course,  an  adjudication  in  bankruptcy  up- 
on a  petition  filed  thereafter  would  not 
disturb  the  attachment.  But  could  it  be 
said  that  the  property  attached  was  finally 
disposed  of  at  the  end  of  the  four  months? 
An  affirmative  answer  seems  quite  inad- 
missible." 
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1912  Supp.,  p.  486,  sec  3a  (8),      BANKRUPTCY.      i»l«  S«PP-»  »•  ««»  ■«5-  ^  (»)• 


Time  for  vacation  of  preference.  —  In  Cit- 
izens' Banking  Ck>.  v.  Ravenna  Nat.  Bank, 
(1014)  234  U.  S.  360,  34  S.  Ct.  806,  68  U. 
S.  (L.  ed.)  1352,  the  court  construing  the 
clause  relating  to  the  time  within  which  a 
preference  must  be  vacated  said:  ''With- 
out any  doubt  this  clause  shows  that  the 
debtor  is  to  have  until  five  days  before 
an  approaching  or  impending  event  within 
which  to  vacate  or  discharge  the  lien  out  of 
which  the  preference  arises.  What,  then, 
is  the  event  which  he  is  required  to  antici- 
pate? The  statute  answers,  'a  sale  or  final 
disposition  of  any  property  affected  by  such 
preference,'  As  these  words  are  part  of 
a  provision  dealing  with  liens  obtained 
through  legal  proceedings,  and  as  the  en- 
forcement of  such  a  lien  usually  consists 
in  selling  some  or  all  of  the  property  af- 
fected, and  applying  the  proceeds  to  the 
creditor's  demand,  it  seems  quite  plain  that 
it  is  to  such  a  sale  that  the  clause  refers. 
And  as  there  are  instances  in  which  the 
property  affected  does  not  require  to  be 
sold,  as  when  it  is  money  seized  upon  exe- 
cution or  attachment,  or  reached  by  gar- 
nishment, it  seems  equally  plain  that  the 
words  'or  final  disposition'  are  intended  to 
include  the  act  whereby  the  debtor's  title 
is  passed  to  another  when  a  sale  is  not  re- 
quired. No  doubt,  the  terms  'sale  or  final 
disposition,'  explained  as  they  are  by  the 
context,  are  comprehensive  of  every  act  of 
disposal,  whether  by  sale  or  otherwise, 
which  operates  as  an  enforcement  of  the 
lien  or  preference.  But  we  do  not  perceive 
anything  in  the  clause  which  suggests  that 
the  time  when  the  lien  is  obtained  has  any 
bearing  upon  when  the  property  must  be 
freed  from  it  to  avoid  an  act  of  bankruptcy. 
On  the  contrary,  the  natural  and  plain 
import  of  the  language  employed  is  that  it 
will  suffice  if  the  lien  is  lifted  five  days 
before  a  sale  or  final  disposition  of  any  of 
the  property  affected.  'This  is  the  only 
point  of  time  that  is  mentioned,  and  the  im- 
plication is  that  it  is  intended  to  be  con- 
trolling." 

Suffidency  of  petition.  —  In  the  case  of 
In  re  Fineman,  (E.  D.  Pa.  1915)  223  Fed. 
652,  wherein  a  petition  in  bankruptcy  was 
held  sufficient  on  a  motion  to  dismiss  the 
court  said:  "A  statement  of  the  record 
facts  in  this  case  is  necessary  to  bring  out 
the  question  involved.  On  November  7, 
1014,  a  petition  in  an  involuntary  proceed- 
ing was  filed.  The  act  of  bankruptcy  in- 
tended to  be  averred  was  the  third  of  those 
set  forth  in  section  3a  of  the  act.  The 
ground  of  bankruptcy  is  that  usually  re- 
ferred to  as  an  act  of  'preference.'  It  may 
be  noted  here  that  three  things  together 
constitute  the  act  of  bankruptcy.  The 
alleged  bankrupt  must  have  been  insolvent; 
he  must  have  suffered  or  permitted  a  cred- 
itor to  obtain  a  preference  through  legal 
proceedings;  and  he  must  have  failed  to 
have  had  such  preference  vacated  at  least 
five  days  before  a  final  sale  or  other  dis- 
position of  the  property  affected  by  suj^ 


preference.  The  averments  of  the  petition 
by  means  of  which  the  insolvent  is  to  be 
made  subject  to  the  provisions  of  the 
Bankruptcy  Act  are  that  the  alleged  bank- 
rupt is  insolvent  and  has  suffered  and  per- 
mitted certain  of  his  creditors  to  obtain  a 
preference  through  legal  proceedings.  The 
preference  set  forth  is  the  suffering  of  a 
judgment  and  an  attachment  in  execution 
to  be  issued  thereon  against  an  insurance 
company  as  garnishee,  and  that  judgment, 
had  been  obtained  against  the  garnishee  in 
the  proceedings,  the  amount  of  which  ia 
about  to  be  paid  over  to  the  creditor  thua 
preferred.  There  is  a  flirther  averment  of 
the  failure  of  the  alleged  bankrupt  to 
have  the  preference  thus  obtained  vacated. 
No  other  ground  of  bankruptcy  is  suggest- 
ed. It  is  evident  that  no  decree  of  abjudi- 
cation can  be  entered  unless  the  above 
averments  bring  the  proceeding  within  the 
quoted  section  of  the  Bankruptcy  Law. 
It  is  equally  clear  that  the  securing  by  a 
creditor  of  the  amount  of  his  claim  through 
attachment  in  execution  proceedings  is  a 
'final  disposition  of  property  affected  by 
such  preference'  as  effectually  as  if  he  had 
received  payment  from  the  proceeds  of  a 
sale  under  a  writ  of  fieri  facias  or  vendi- 
tioni exponas.  There  is  no  necessity  or 
excuse  even  for  discussing  the  question,  as 
it  has  been  set  at  rest  in  a  number  of 
adjudications.  In  re  Harper,  (D.  C.)  105 
Fed.  900.  Essentially  the  same  question 
was  disposed  of  in  In  re  Goldie  Fisher,  (D. 
G.)  210  Fed.  638.  The  difference  of  views  ex- 
pressed by  the  respective  counsel  is  due  to 
the  overlooking  by  counsel  for  the  bankrupt 
of  the  distinction  between  cases  in  which 
the  attachment  in  execution  proceedings 
have  gone  no  further  than  the  issuance  of 
the  writ  and  those  in  which  they  have 
progressed  beyond  the  point  of  a  judgment 
against  the  garnishee.  It  is  to  be  ob- 
served that  the  distinction  is  analogous  to 
that  between  cases  in  which  a  judgment 
has  been  recovered,  but  no  sale  or  other 
disposition  of  the  property  of  the  alleged 
bankrupt  threatened,  and  those  in  which 
a  sale  through  execution  process  is  impend- 
ing. It  seems  to  be  an  extremely  techni- 
cal view  (although  there  is  some  sanction 
for  it  in  judicial  expressions)  to  take  of  a 
petition  that,  because  there  is  no  averment 
of  the  fact  that  the  debt  attached  is  the 
property  of  the  defendant  in  the  judgment, 
there  is  therefore  no  averment  that  any 
property  of  the  alleged  bankrupt  is  af- 
fected 'by  a  preference.'  In  the  first  place, 
the  averments  are  of  the  fact  of  the  pref- 
erence; and  in  the  second  place,  the  aver- 
ment of  a  judgment  and  issuing  of  an 
attachment  in  execution  upon  that  judg- 
ment, and  following  this  a  judgment  against 
the  garnishee,  necessarily  carries  a  state- 
ment of  the  fact  that  there  was  property 
of  the  defendant  out  of  which  the  prefer- 
ence was  obtained.  The  motion  to  dismiss 
the  petition  is  therefore  disallowed." 
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1912  Supp.,  p.  488,  sec.  3a  (4). 

L  ASSlONMBZfT  FOB   BeNSTIT  OF   CBEDITOBS. 

The  making  of  a  general  assignment  for 
the  benefit  of  creditors.  —  The  ** general  oB" 
9ignment**  contemplated  by  section  S€k(4)' — 
To  the  same  effect  as  the  original  note,  see 
In  re  Heleker  Bros.  Mercantile  Co.,  (D.  G. 
Kan.  1914)  216  Fed.  063,  wherein  the  court 
said:  ''The  term  'general  assignment  for 
the  benefit  of  creditors'  as  employed  in 
clause  4,  subdivision  'a,'  section  3,  of  the 
Bankruptcy  Act,  does  not  concern  itself 
merely  with  such  acts  of  a  debtor  as  would 
constitute  an  assignment  for  the  benefit  of 
creditors  under  the  laws  of  the  state  in 
which  it  is  made  or,  merely  with  the  form 
of  the  written  instrument  employed  to 
effectuate  such  purpose;  on  the  contrary, 
the  act  does  concern  itself  with,  and  does 
contemplate,  all  acts  of  a  debtor,  regard- 
less of  the  manner  or  form  of  their  accom- 
plishment, by  which  he  parts  with  the  title 
and  possession  of  all  his  property  of  every 
kind  and  nature  for  the  benefit  of  his 
creditors,  to  be  disposed  of  as  his  trustee 
or  assignee  by  him  selected  and  named 
may  employ,  independent  of  the  Bankrupt- 
cy Act." 

Preferential  or  fraudulent  intention  un- 
necessary.—  To  the  same  effect  as  the 
original  note,  see  Pelton  v.  Sheridan,  (1014) 
74  Ore.  176,  144  Pac  410. 

Insolvency  unnecessary.  —  To  the  same 
effect  as  the  original  note,  see  Hill  v. 
Western  Elec.  Co.,  (C.  C.  A.  6th.  Cir.  1914) 
214  Fed.  243,  wherein  the  court  held  that 
the  solvency  or  insolvency  of  the  assignor 
was  immaterial,  because  the  language  of 
the  statute  disclosed  an  intent  to  make 
such  an  assignment  alone  an  act  of  bank- 
ruptcy. 

n.  APFOnrTMENT  OF  RSGEIVEa  OB  Tbusteb. 

Appointment  of  receiver  or  trustee.  —  To 
the  same  effect  as  the  original  note  see 
In  re  Muir,  (M.  D.  Pa.  1914)  212  Fed.  405; 
Pngh  V.  Loisel,  (C.  C.  A.,  5th  Cir.,  1915) 
219  Fed.  417. 

In  the  case  of  In  re  Rankin,  (N.  D. 
Ohio,  1913)  210  Fed.  529,  it  was  held  that 
it  was  an  act  of  bankruptcy  for  a  debtor, 
whose  property  was  below  the  amount  of 
his  debts  and  who  was  unable  because  of 
the  pressure  of  some  of  those  debts  to  con- 
tinue as  a  going  business,  to  apply  to  the 
state  court  for  a  receiver. 

Authority    to    make    application.  —  Ex- 

Sress  authorization  by  formal  action  of  the 
oard  of  directors  or  stockholders  of  an 
insolvent  corporation  is  not  necessary  to 
make  an  application  for  a  receiver  by  the 
eorporation  an  act  of  bankruptcy.  James 
Supply  etc.,  Co.  v.  Dayton  Coal  etc.,  Co., 
(C.  C.  A.  6th  Cir.  1916)  223  Fed.  991. 

Although  an  insolvent  cor^ration  is  a 
defendant  in  an  action  in  which  a  receiver 
is  appointol  for  it  the  appointment  consti- 
tutes an  act  of  bankruptcy  provided  the 
eorporation  applied  for  it.     James  Supply 


etc.,  Co.  T.  Dayton  Coal  etc.,  Co.,  (C.  C.  A. 
6th  Cir.  1915)  223  Fed.  991. 

Insolvency.  —  Under  the  last  clause  in- 
solvency itself  is  not  made  one  of  the  sub- 
stantial issues  to  be  tried  as  an  issue  of 
fact  in  the  bankrupt  court  except  in  so  far 
as  the  appointment  of  a  receiver  or  trustee 
has  been  because  of  insolvency.  In  other 
words,  if  the  action  of  the  court  appoint- 
ing a  receiver  was  based  upon  insolvency, 
that  is  the  only  question  for  determination, 
and  in  itself  would  appear  to  determine 
the  question  of  insolvency  as  adjudicated 
in  the  order  making  the  appointment.  It 
is  not  necessary  under  this  subdivision 
that,  in  addition  to  evidence  showing  the 
appointment  of  a  receiver  by  the  court 
appointing  the  receiver  because  of  insol- 
vency, evidence  should  be  additionally  pro- 
duced outside  of  the  action  of  the  court  to 
show  that  the  alleged  bankrupt  was  in  fact 
insolvent.  In  other  words,  it  is  not  neces- 
sary, upon  an  application  for  involuntary 
bankruptcy  under  this  last  clause,  to  prove 
both  that  the  alleged  bankrupt  had  had  a 
receiver  appointed  because  of  insolvency, 
and  in  addition  and  wholly  dehors  of  this 
order  of  appointment  the  alleged  bankrupt 
was  actually  insolvent,  but  to  establish 
only  that  the  receiver  was  appointed  by 
the  court  appointing  him  because  of  in- 
solvency, which  involves  and  establishes 
the  existence  of  insolvency.  This  question 
is  to  be  determined  principally  by  the  in- 
spection of  the  record  of  the  court  appoint- 
ing the  receiver.  In  re  Maplecroft  Mills, 
(N.  D.  S.  C,  1914)  218  Fed.  659.  Compare 
In  re  Commonwealth  Lumber  Co.,  (W.  D. 
Wash.  1915)  223  Fed.  667,  wherein  it 
appeared  that  a  receiver  was  appointed  in 
a  state  court  of  Washington  on  the  ground 
of  the  insolvency  of  a  corporation  and  it 
was  held  that  the  act  did  not  of  itselj^  con- 
stitute an  act  of  bankruptcy.  The  court 
said:  '*The  act  of  bankruptcy  alleged  in 
the  petition  is  putting  the  corporation  in 
charge  of  a  receiver  by  the  state  court. 
♦  •  •  The  petitioners  contend  that  the 
state  court  having  appointed  a  receiver  'for 
the  reason  that  said  corporation  is  utter- 
ly insolvent  and  unable  to  meet  or  pay 
its  obligations'  is  a  finding  which  is  con- 
clusive, and  adjudication  must  now  follow. 
There  is  no  doubt  that  a  receiver  may  be  ap- 
pointed in  the  state  court  for  a  corporation 
in  financial  depression,  when  bankruptcy 
proceedings  could  not  be  entertained.  The 
statute  of  Washington  authorizes  the 
appointment  of  a  receiver  when  a  corpo- 
ration is  in  imminent  danger  of  in- 
solvency (section  741,  Rem.  &  Bal.  Wash- 
ington Code),  and  the  state  court  holda 
that  a  corporation  is  insolvent  when  it  is 
unable  to  meet  its  obligations  as  they 
mature  in  the  ordinary  course  of  business 
(State  ex  rel.  v.  Superior  Court,  20  Wash. 
575,  59  Pac.  483;  Nixon  v.  Hendy  Machine 
Works,  51  Wash.  419,  99  Pac.  11);  while 
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under  the  Bankruptcy  Act,  when  the  assets 
at  a  fair  valuation  do  not  equal  the  lia- 
bilities, a  corporation  is  insolvent  (section 
1,  subd.  15,  Bankr.  Act).  Petitioners  rely 
on  In  re  Maplecroft  Mills,  (D.  G.)  218  Fed. 
661,  in  which  the  District  Court  of  the 
Fourth  District  held  the  appointment  of  a 
receiver  under  the  South  Carolina  code 
provision  that  a  receiver  may  be  appointed 
when  a  corporation  is  'in  imminent  danger* 
of  insolvency,  and  at  page  673,  the  court 
says:  'Under  the  evidence  in  the  case  now 
before  the  court  it  is  found  that  the  only 
ground  upon  which  the  state  court,  to  wit, 
the  court  of  common  pleas  for  Pickens 
county,  could  possibly  have  made  the  order 
of  appointment  of  a  receiver  and  taken 
possession  of,  to  operate  and  eventually 
liquidate  and  marshal  and  distribute,  the 
assets  of  the  Maplecroft  Mills,  under  the 
allegations  of  the  complaint,  was  because 
of  insolvency.  The  Supreme  Court  of  the 
state  of  South  Carolina  has  approved,  for 
the  state  courts  of  the  state  of  South 
Carolina,  the  same  definition  of  insolvency 
as  that  given  in  the  Bankruptcy  Act  (cit- 
ing case).  Where  the  court  of  common 
pleas  for  Pickens  county  appointed  a  re- 
ceiver because  of  insolvency,  it  must  be 
presumed  that  it  found  under  the  laws  of 
South  Carolina  it  was  such  an  insolvency 
as  is  defined  to  be  insolvency  in  the  Bank- . 
ruptcy  Act,  and  that  it  adjudicated  that 
question  as  against  the  Maplecroft  Mills, 


BO  as  to  determine  it  as  well  for  these  pro- 
ceedings as  for  those  in  the  state  court.' 
The  Circuit  Court  of  Appeals  of  the  First 
Circuit  (In  Re  Wm.  S.  Butler  &  (3o.,  Inc., 
207  Fed.  705,  126  C.  a  A.  223),  Judge 
Putnam  dissenting,  held  that  the  appoint- 
ment of  a  receiver  to  assume  control  of 
the  business  and  conduct  the  affairs  of  a 
corporation  until  further  ordered,  on  a  com- 
plaint, answer,  and  decree,  for  the  reason 
that  the  corporation  was  unable  to  meet 
its  obligations  as  they  matured  in  the 
ordinary  course  of  business,  in  the  absence 
of  an  allegation  that  the  corporation's 
property,  at  a  fair  valuation,  was  insufil- 
cient  to  pay  its  debts,  was  not  a  finding  of 
insolvency  within  the  act  of  bankruptcy. 
The  Supreme  C^urt  of  Washington  recog- 
nizes a  distinction  between  insolvency 
under  the  Bankruptcy  Act  and  state  stat- 
ute. State  ex  rel.  v.  Superior  Court,  supra. 
I  do  not  think  that  the  finding  of  the  state 
court  upon  the  allegations  of  the  complaint, 
in  the  absence  of  testimony,  is  conclusive 
of  the  insolvency  of  the  corporation  in 
issue,  under  the  Bankruptcy  Act,  in  this 
proceeding." 

That  a  receivership  ordered  under  the 
third  clause  was  not  ordered  because  of 
insolvency  is  immaterial.  If  the  corpora- 
tion was  actually  insolvent  at  the  time  the 
receivership  was  applied  for  it  is  enough. 
James  Supply  etc.,  Co.  v.  Dayton  Coal  etc., 
Co.,  (0.  C.  A.  6th  Cir.  1916)  223  Fed.  991. 


1912  Supp.,  p.  491,  sec.  3a  (5) 

An  admission  in  writing.  —  Qualified  ad- 
mission insufficient.  —  Where  a  letter  was 
written  by  the  president  of  an  alleged 
bankrupt  corporation,  admitting  that  the 
floating  indebtedness  could  not  be  met 
promptly  because  too  much  capital  was 
invested  in  the  plant  in  proportion  to  the 
working  capital,  and  requesting  a  confer- 
ence with  its  creditors,  it  was  held  that  it 
was  not  an  admission  warranting  an  ad- 
judication in  bankruptcy.  Lackawanna 
Leather  Co.  v.  La  Porte  Carriage  Co., 
(C.  C.  A.  7th  Cir.  1914)  211  Fed.  318. 


Admission  by  solvent  corporation.  —  A 
solvent  corporation  may  admit  in  writing 
its  inability  to  pay  its  debts  and  its  will- 
ingness to  be  adjudicated  a  bankrupt  on 
that  ground,  and  such  admission  is  just  and 
sufiicieht  cause  for  an  adjudication,  upon 
the  filing  of  a  petition  by  the  necessary 
creditors,  and  within  the  period  of  four 
months  after  such  admission.  In  re  Russell 
Wheel,  etc.,  Co.,  (E.  D.  Mioh.  1915)  222 
Fed.  669. 


1912  Supp.,  p.  494,  sec.  3e.     [PeUtwrnr  to  give  hond.'l 


The  function  of  section  8e  is  to  save 
harmless  from  all  damages,  costs  and  ex- 
penses a  debtor  against  whom  involuntary 
proceedings  have  been  filed,  and  whone 
property  is  seized  and  detained,  if  it  should 
prove  upon  final  trial  that  the  debtor  was 
not  bankrupt,  and  that  his  custody  of  the 
property  should  not  have  been  disturbed. 
In  re  McKenzie,  (W.  D.  Wash.  1916)  219 
Fed.  630. 

In  T.  E.  Hill  v.  United  States  Fidelity 
etc.,  Co.,  (1914)  266  111.  634,  107  N.  E.  194, 
the  court  said:  "Ample  provision  is  made 
for  the  protection  of  the  bankrupt  by  said 
section  3e,  which  expressly  provides  that 
the  bond  required  shall  cover  'all  costs,  ex- 
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penses  and  damages  occasioned  by  said 
seizure,  taking  and  detention  of  the  prop- 
erty of  the  alleged  bankrupt.'  In  constru- 
ing the  language  of  this  section  it  was  said 
in  the  case  of  In  re  Spalding,  150  Fed.  120, 
80  C.  C.  A.  74:  'The  fact  that  the  second 
paragraph  provides  that  all  costs,  etc., 
shall  be  allowed,  is  based  upon  the  assump- 
tion that  a  bond  will  be  taken  large  enough 
to  cover  all  costs.'  In  re  Haff,  136  F^. 
742,  68  C.  C.  A.  380,  referring  to  the  pro- 
visions of  these  sections  of  the  Bankruptcy 
Act,  it  was  also  said  that  it  was  the  ob- 
vious purpose  of  the  act  to  require  indem- 
nity to  be  given  to  an  alleged  bankrupt 
before  his  property  should  be  taken  from 


19iS  Supp.,  p.  48^  sec  8e. 


BANKRUPTCY. 


1918  Supp.y  p.  496,  sec.  4a. 


his  possession,  and  to  spare  him  the  ex- 
pense and  trouble  of  seeking  other  remedies 
bj  requiring  the  party  or  parties  who  seek 
to  dispossess  him  of  his  property  in  ad- 
vance of  an  adjudication,  to  furnish  him 
with  the  security  adequate  for  his  complete 
protection.  It  is  the  evident  purpose  of 
this  statute  to  protect  the  alleged  bank- 
rupt from  all  costs,  expenses,  and  damages 
incident  to  the  seizure  of  his  property — ^not 
only  up  to  the  time  of  appeal,  if  there  be 
an  appeal,  but  until  final  adjudication  or 
an  order  of  the  court  turning  back  the 
property.  In  fact,  if  no  bond  should  be 
given  imder  said  section  3e,  or  if  a  bond  be 
given  and  it  proves  to  be  inadequate,  the 
applicant  for  the  appointment  of  the  re- 
ceiver would  still  be  liable,  and,  independent 
of  the  bond,  he  could  be  compelled  to  pay 
the  costs  and  expenses  of  the  receivership. 


Upon  the  appointment  of  a  receiver  on  the 
application  of  a  creditor  the  alleged  bank- 
rupt can  be  indemnified  pnly  by  the  pro- 
visions of  said  section  Se,  and  the  bond 
there  required  to  be  given  is  the  only  one 
he  can  look  to  to  recover  his  damages  and 
expenses  upon  the  discharge  of  the  receiv- 
er." 

Additional  bond.  —  If  at  any  time  it  be- 
comes apparent  that  the  bond  given  upon 
the  application  for  the  appointment  of  the 
receiver  is  insufficient,  and  not  ample  to 
indemnify  the  alleged  bankrupt  for  all 
damages  which  might  grow  out  of  the  seiz- 
ure and  detention  of  his  property  he  has 
the  right  to  apply  to  the  court  to  require 
the  creditor  making  the  application  to  give 
an  additional  and  sufficient  bond.  T.  E. 
Hill  Go.  V.  United  States  Fidelity,  etc.,  Ck)., 
(1914)  265  111.  634,  107  N.  E.  194. 


1912  Supp.,  p.  494,  sec.  3e.     [Allowance  of  costs,  damages,  etc.'] 


Neither  costs  nor  counsel  fees  are  allow- 
able.—To  the  same  effect  as  the  original 
note,  see  In  re  Shon,  (D.  G.  Mass.  1913) 
212  Fed.  797,  in  which  the  court,  on  a 
motion  to  tax  costs  so  as  to  include  an 
allowance  for  counsel  fees,  said:  ''No 
American  decision  granting  them  has  been 
called  to  my  attention.  To  allow  this  mo- 
tion would  open  the  door  to  inquiry  as  to 
the  good  faith  of  the  losing  party  in  prose- 
cuting or  defending  almost  any  equity  suit 
or  bankruptcy  petition,  and  would  establish 
a  far-reacning  precedent.  The  case  is  no 
doubt  a  hard  one  for  the  respondent,  who 
has  been  put  to  much  trouble  and  expense; 
but  his  situation  is  no  worse  than  it  would 
be  if  an  unwarranted  and  fraudulent  action 
at  law  had  been  instituted  against  him,  in 
which  event  only  a  small  part  of  his  loss 
could  be  recovered  as  costs.  It  seems  to 
me  unwise  to  establish  a  different  rule  in 
bankruptcy  or  equity,  or  to  attempt  to  de- 
termine on  this  motion  questions  which  can 
be  more  properly  raised  by  an  action  for 
malicious  prosecution  of  the  badkruptcy 
petition." 

This  section  does  not  preclude  the  tax- 
ation of  attorney's  fees  under  section  824 
of  the  Revised  Statutes  (4  Fed.  Stat. 
Annot.  90)  in  connection  with  Rule  34, 
General  Orders  in  Bankruptcy  which  pro- 
vides that  in  case  of  involuntary  bankrupt- 
cy, where  the  debtor  resists  adjudication, 
the  same  costs  that  are  allowed  to  a  suc- 
cessful party  in  a  suit  in  equity  shall  be 


taxed.     In  re  Wise,    (W.  D.  Wash.  1914) 
212  Fed.  567. 

Stipulation  between  parties  as  to  costs 
and  expenses.  —  In  King  Hardware  Go.  v. 
J.  G.  Christopher  Co.,  (G.  G.  A.  6th  Gir. 
1915)  222  Fed.  224,  it  appeared  that  a 
stipulation  was  executed  between  the  peti- 
tioning creditors,  the  intervening  creditors 
and  the  alleged  bankrupt  providing  that 
all  costs  in  the  bankruptcy  proceedings 
should  be  taxed  against  the  petitioning 
and  the  intervening  creditors  and  not 
against  the  respondent,  and  that  all  costs 
and  expenses,  including  receiver's  certifi- 
cates, allowances,  etc.,  should  be  taxed, 
one-half  against  the  petitioning  and  inter- 
vening creditors  and  one-half  against  the 
alleged  bankrupt.  There  was  no  provi- 
sion in  the  stipulation  in  regard  to  or  reg- 
ulating the  apportioning  of  costs  and  ex- 
penses, etc.,  as  between  the  petitioning  and 
intervening  creditors  themselves.  The 
court  held  that  under  such  stipulation  the 
petitioning  creditors  were  relieved  of  pri- 
mary liability  and  that  the  court  was  left 
free  to  follow  equity  rules  and  principles 
in  taxing  and  apportioning  the  costs,  ex- 
penses, etc.,  and  that  if  the  petitioning 
creditors,  who  under  the  law  were  pri- 
marily liable  for  all  costs  and  expenses, 
etc.,  should  not  be  able  to  respond,  it  would 
then  be  in  order  for  the  court  to  inquire 
whether  under  the  stipulation  the  inter- 
vening creditors  could  be  called  on  to  pay. 


1912  Supp.,  p.  495,  sec.  4a. 

A  farmer  may  become  a  voluntary  bank- 
npt  and  therefore  he  cannot  make  a  volun- 
tary assignment  under  a  state  insolvent 
law.  Rockville  Nat.  Bank  v.  Latham, 
(1914)  88  Conn.  70,  89  Atl.  1117,  wherein 
the  court  said:  "The  federal  Bankruptcy 
Act  made  provision  for  the  insolvent's  case, 
and  prescribed  a  method  to  be  pursued  by 
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him  in  securing,  upon  his  initiative,  an 
equitable  distribution  of  his  assets  among 
his  creditors.  True  he,  as  one  engaged 
chiefly  in  farming  and  the  tillage  of  the 
soil,  could  not  be  forced  into  bankruptcy; 
but  the  door  of  bankruptcy  was  open  to 
him.  The  federal  statute  made  provision 
for  him   and  his   case.  Our  statutes   also 


1918  Supp.,  p.  495,  sec.  4a. 


BANKRUPTCY. 


i91S  Supp.,  p.  495,  sec.  4b. 


did  in  terms.  He  chose  to  invoke  in  the 
state  courts  the  aid  of  the  latter.  He  was 
not  privileged  to  so  proceed  at  his  election. 
In  so  far  as  voluntary  proceedings  were 
concerned,  both  federal  and  state  legisla- 
tion covered  the  same  field.  By  force  of 
the  existence  of  the  former  legislation  the 
latter  was  held  in  abeyance  and  super- 
seded in  respect  to  persons  and  conditions 
coming  within  the  purview  of  the  former, 
and  the  former  became  exclusive.  Sturges 
V.  Crowninshield,  (1819)  4  Wheat.  122, 
196,  4  U.  S.  (L.  ed.)  529;  Ogden  v.  Saun- 

1912  Supp.,  p.  495,  sec.  4b. 

II.  Statvtoby  Exceptions. 

Persons  engaged  chiefly  in  farming  or 
the  tillage  of  the  soil.  —  To  the  same  effect 
as  the  original  note,  see  €k>unts  v.  Colum- 
bus Buggy  Co.,  (C.  C.  A.  4th  Cir.  1913) 
210  Fed.  748;  In  re  Sherwoods,  (C.  C.  A. 
2d  Cir.  1913)  210  Fed.  764. 

When  status  must  emst, — ^To  the  same  ef- 
feet  as  the  original  note,  see  In  re  Disney, 
(D.  C.  Md.  1916)  219  Fed.  294,  wherein  the 
court  said:  'The  fact  that  a  particular 
farmer  will  not  suffer  if  he  be  adjudicated, 
and  many  of  his  creditors  will  if  he  be  not, 
is  therefore  no  reason  for  construing  the 
exemption  narrowly.  Nor  does  the  proba- 
bility or  reverse  of  such  an  outcome  give 
even  in  a  close  case  much  help  in  deter- 
mining whether  a  debtor  was  or  was  not 
chiefly  engaged  in  farming.  It  is  settled, 
at  least  in  this  circuit,  that  whether  a 
debtor  was  or  was  not  chiefly  engaged  in 
farming  is  to*  be  determined  as  of  the 
time  at  which  he  committed  the  act  of 
bankruptcy  charged  agair48t  him.  Counts 
,  v.  Columbus  Buggy  Co.,  210  F^.  748,  127 
C.  C.  A.  298;  Flickinger  v.  First  Nat.  Bank 
of  Vandalia,  145  Fed.  162,  76  C.  C.  A.  132." 

A  partnership  engaged  chiefly  in  farming 
may  not  be  adjudged  a  bankrupt.  Still 
v.  American  Nat.  Bank,  (C.  C.  A.  4th  Cir. 
1913)   209  Fed.  749. 

IV.  COBPOBATIONS  AND  UnINCORFOBATIED 

Companies. 

Unincorporated  companies.  —  To  the  same 
effect  as  the  original  note,  see  In  re 
Associated  Trust,  (D.  C.  Mass.  1914)  222 
Fed.  1012. 

Effect  of  prior  receivership  of  corpora- 
tion's property.  —  An  order  appointing  re- 
ceivers of  a  corporation's  property  and 
enjoining  the  corporation,  its  oflQcers  and 
creditors  from  interfering  with  the  re- 
ceiver's possession,  and  from  instituting 
or  prosecuting  any  suits  or  proceedings  to 
enforce  the  claims  of  creditors,  does  not 
bar  the  corporation  or  .*  n^  of  its  creditors 
from  instituting  proceedings  to  have  it 
adjudged  a  bankrupt.  In  re  Yaryan  Novel 
Stores  Co.,  (C.  C.  A.  6th  Cir.  1914)  214 
Fed.  663,  wherein  the  court  said:  "In  the 
appointment  of  the  receivers  and  the  is- 
suance of  the  injunction,  the  powers  of  the 


ders,  (1827)  12  Wheat.  213,  278,  6  U.  S. 
(L.  ed.)  606.  Any  doubt  which  might 
otherwise  exist  upon  the  subject  is  removed 
by  the  necessary  implication  arising  from 
the  provision  contained  in  section  70  of 
the  federal  act  that  proceedings  commenced 
under  state  insolvency  laws  before  its  pas- 
sage should  not  be  affected  by  it.  When- 
ever the  federal  door  is  open,  the  state 
door  is  automatically  shut.  Ketcham  v. 
MacNamara,  (1900)  72  Conn.  709,  711,  46 
Atl.  146,  60  L.R.A.  641.  The  latter  door 
was  shut  to  this  insolvent." 
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court  in  Georgia  were  •  •  •  properly 
exercised.  There  the  solvency  of  the  com- 
pany was  averred  and  admitted.  The 
necessary  element  of  involuntary  bankrupt- 
cy was  wanting.  Only  a  court  of  equity 
could  give  the  desired  relief.  But  the  order 
of  that  court  must  be  read  and  interpreted 
in  the  light  of,  and  in  connection  witn,  the 
relevant  and  explicit  provisions  of  the  con- 
trolling act  of  Congress.  When  so  read 
and  interpreted,  it  contains  nothing  which 
indicates  an  intention  to  prohibit  a  due 
application  being  made  to  the  appropriate 
bankruptcy  court,  or  the  exercise  by  the 
latter  court  of  its  special  jurisdiction  and 
powers,  whenever  the  requisite  statutory 
conditions  might  be  found  to  exist.  This 
language  [of  section  4]  is  so  broad  and 
comprehensive  as  to  be  all-embracing  and 
all-inclusive.  It  clearly  manifests  the  in- 
tention of  Congress  to  confer  the  rights 
and  privileges  of  the  Bankruptcy  Act  upon 
all  persons  and  all  corporations  except  those 
expressly  exempted  from  its  operation. 
Rights  and  privileges  so  positively  bestowed 
cannot  be  destroyed,  denied,  or  abridged 
by  any  power  save  that  whidi  created  and 
brought  them  into  being.  Nor,  in  the  ab- 
sence of  specific  declaration,  will  it  be 
presumed  that  any  court  intends  to  make 
an  order  which  must  be  ineffective  because 
in  direct  conflict  with  the  legislative  will 
and  mandate. 

'*The  settled  rule  is  that  the  jurisdiction 
of  the  courts  in  bankruptcy  in  the  adminis- 
tration of  the  affairs  of  insolvent  persons 
and  corporations  is  exclusive  and  para- 
mount." 

Pleading  —  The  character  of  the  business 
of  an  alleged  bankrupt  corporation  need 
not  be  set  forth  in  the  phraseology  of  the 
Bankruptcy  Act.  Sabin  v.  Blake-McFaU 
Co.,  (C.  C.  A.  9th  Cir.  1915)  223  Fed.  501, 
wherein  the  court  said:  "It  is  alleged  in 
the  amended  petition  that  the  Equal 
Rights  Company,  Incorporated,  is  a  cor- 
poration duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  state  of 
Oregon,  with  its  principal  place  of  business 
in  the  city  of  St.  Johns,  county  of  Mult- 
nomah, state  of  Oregon;  that  the  corpora- 
tion, for  the  greater  part  of  six  months 
preceding  the  date  of  the  filing  of  the 
original  petition  herein,  has  had  its  prin- 


i91S  Slippy  p.  485,  sec  46. 
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eipal  place  of  business  in  the  dtj  of  St. 
Johns,  county  of  Multnomah,  state  of  Ore- 
gon, and  as  such  was  engaged  in  the  general 
retail  mWchandise  business;  that  the  com- 
pany is  insolvent  and  is  neither  a  wage- 
earner  nor  a  person  engaged  in  farming  or 
tillage  of  the  soil,  nor  a  municipal,  rail- 
road, insurance,  or  banking  corporation. 
The  objection  to  the  petition  is  that  it  does 
not  allege  that  the  company  is  a  'moneyed, 
business,  or  commercial  corporation,'  in  the 
language  of  section  4b  of  the  Bankruptcy 
Act  of  1898,  as  amended  by  the  act  of 
Jime  25,  1010.  That  section  provides  that: 
'Any  natural  person,  except  a  wage-earner 
or  a  person  engaged  chiefly  in  farming  or 
the  tillage  of  tiie  soil,  any  unincorporated 
company,  and  any  moneyed,  business,  or 
commercial  corporation,  except  a  mimicipal, 
railroad,  insurance,  or  banking  corporation, 
owing  debts  to  the  amount  of  one  thousand 
dollars  or  over,  may  be  adjudged  an  in- 
voluntary bankrupt.'  The  respondents  in 
their  petition  having  negatived  the  excep- 
tions set  forth  in  the  above  section,  and  hav- 
ing alleged  that  the  company  was  engaged 

1912  Supp.,  p.  501,  sec.  5a. 

Partnership  engaged  chiefly  in  farming.  — 
It  has  been  held  that  this  section  should 
be  construed  in  connection  with  section  4b 
and  not  separately  and  as  so  construed 
does  not  authorize  an  adjudication  against 
a  partnership  engaged  chiefly  in  farming. 
Still  V.  American  Nat.  Bank,  (C.  C.  A. 
4th  ar.  1913)  209  Fed.  749,  wherein  the 
court  said:  "If  section  5a  is  complete  in 
itself  and  means,  as  is  claimed,  that  a  part- 
nership of  farmers  can  be  forced  into  bank- 
ruptcy, because  of  the  partnership,  it 
results  that  the  exemption  granted  in  the 
former  section  is  taken  away  by  ^e  latter. 
It  can  scarcely  be  doubted,  we  think,  that 


in  the  'general  retail  merchandise  business,' 
the  question  is:  Was  it  necessary  that 
they  also  allege  that  the  corporation  sought 
to  be  adjudged  bankrupt  was  a  'moneyed, 
business,  or  commercial'  corporation? 
Counsel  for  the  petitioner  refer  us  to  no 
decision,  and  our  own  research  reveals  none, 
in  which  it  has  been  held  that  the  character 
of  the  business  of  an  alleged  bankrupt 
corporation  must  be  set  forth  in  the  phrase- 
ology of  the  Bankrupt  Act.  While  such 
would  undoubtedly  be  the  better  practice, 
we  think  that  any  language,  the  fair  and 
reasonable  import  of  which  is  that  the 
alleged  bankrupt  is  a  moneyed,  or  a  busi- 
ness, or  a  commercial  corporation,  is  suf- 
ficient. The  allegation  in  the  present 
petition  that  the  alleged  bankrupt  is  en- 
gaged in  the  'general  retail  merchandise 
business'  undoubtedly  brings  the  corporation 
within  the  class  of  'business'  corporations 
which  under  the  ACt  may  be  adjudged  in- 
voluntary bankrupts.  To  place  upon  the 
language  used  anv  other  construction  would 
be  hypercriticaL* 


a  construction  should  be  adopted  which 
avoids  such  a  plain  contradiction." 

Necessity  of  showing  insolvency  of  in- 
dividuals composing  firm.  —  In  the  case  of 
In  re  Voung,  (D.  C.  Mass.  1915)  223  Fed. 
659,  the  court  said:  ''I  do  not  think  that 
in  this  district  a  partnership  can  be  ad- 
judicated bankrupt,  even  under  section  5a 
of  the  Bankruptcy  Act,  and  after  its  dis- 
solution, as  long  as  there  is  a  solvent 
partner,  or   former   partner." 

Who  may  file  petition.  —  An  objecting 
partner, —  To  the  same  effect  as  the  orig- 
inal note,  see  Steiner  v.  Faulke,  (C.  C.  A. 
.  5th  Cir.  1915)  222  Fed.  61. 


1912  Supp.,  p.  504,  sec.  5c. 

Entity  doctrine.  —  Under  this  section  a 
court  which  has  jurisdiction  over  one  part- 
ner can  take  to  itself  jurisdiction  over  the 
firm  of  which  he  is  a  member  without  ref- 
erence to  whether  the  firm  is  six  months 
old  or  three  months  old,  and  without  there 
being  any  specific  allegation  as  to  the  firm's 
principal  place  of  business.  In  re  Mitchell, 
(C.  C.  A.  2d  Qir.  1914)  219  Fed.  690.  This 
case  aflSrms  (S.  D.  N.  T.  1914)  211  Fed. 
778  wherein  the  court  said:  "This  sec- 
tion seems  to  me  to  leave  no  doubt  that 
wherever  you  have  jurisdiction  over  one 
partner  you  have  over  the  whole  firm, 
whether  or  not  the  firm  is  over  three 
months  old.  Its  first  purpose  probably  was 
territorial  convenience,  but  the  words  are 
general,  and  there  is  no  reason  to  limit 
them  so  that  you  may  not  bring  in  the 
firm  if  any  partner  has  for  three  months 
resided  in  the  district.  A  contrary  ruling 
would  be  very  inconvenient;  for,  in  a  case 
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like  this,  an  the  partners  individually  could 
be  adjudicated  bankrupts,  but  as  a  firm 
they  could  not,  a  very  undesirable  result 
practically.  I  agree  that  for  all  purposes 
of  administration  the  entity  theory  should 
be  observed  as  rigidly  as  possible;  but  I 
am  satisfied  that  section  5c  did  not  mean 
to  keep  the  firm  entity  out  of  the  bank- 
ruptcy court  when,  as  here,  all  the  partners 
were  bankrupt  and  had  done  business  for 
more  than  three  months  in  the  district  in 
question." 

Necessity  of  partner  being'  adjudged 
bankrupt.  —  To  the  same  effect  as  the  orig- 
inal note,  see  In  re  Kramer,  (E.  D.  Pa. 
1914)  218  Fed.  138,  wherein  the  court  said: 
"I  think  it  may  be  regarded  as  definitely 
settled  that  a  court  of  bankruptcy  in  pro- 
ceedings against  a  partnership  has  no  juris- 
diction to  administer  upon  the  estate  of 
an  alleged  secret  partner  without  declaring 
him  a  bankrupt  or  finding  him  insolvent." 


1912  Su^Pi  p.  506,  sec.  5f. 
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191S  Sure,  jk  MSi  MC.  Sh. 


1912  Supp.,  p.  506,  sec.  5f. 

Distribution.  —  To  the  same  effect  as 
the  original  note,  see  Crawford  v.  Stem- 
berg,  (C.  C.  A.  8th  Cir.  1915)  220  Fed.  73. 

In  the  case  of  In  re  Suprenant,  (N.  D.  N. 
Y.  1914)  217  Fed.  470,  the  court  held  that 
when  one  of  two  partners  sold  out  his  en- 
tire interest  in  the  property  of  the  firm 
to  the  remaining  or  other  partner,  such 
purchasing  partner  took  the  absolute  title 
as  though  the  property  had  always  been  his 
and  subject  to  no  lien  in  favor  of  partner- 
ship creditors.  The  court  suggested  that 
partnership  creditors  might  have  some 
equities  as  against  the  individual  creditors, 
but  to  what  extent,  if  any,  did  not  decide. 
In  its  opinion  the  court  said:  "In  the  state 
of  New  York  and  many  other  jurisdictions 
it  seems  to  be  the  well-settled  law,  in  the 
absence  of  fraud  making  the  sale  or  trans- 
fer voidable,  one  of  two  partners  may  sell 
or  relinquish  to  the  other  all  his  interest 
in  the  partnership  property,  such  other 
agreeing  to  pay  the  firm  debts,  and  that 
in  such  case  the  purchasing  partner  acquires 
the  same  ownership  and  dominion  of  the 
property  as  if  it  had  ever  been  his  own 
separate  property,  and  that,  the  sale  being 
made  in  good  faith,  the  title  vests  in  the 
purchasing  partner  as  his  own  private  es- 
tate, free  from  any  lien  or  equity  in  favor 
of  partnership  creditors.  This  assumes,  of 
course,  that  the  law  had  not  at  the  time  of 
such  transfer  taken  the  partnership  prop- 
erty into  its  custody  for  purposes  of  ad- 
ministration and  distribution.  This  is  true 
even  if  the  purchasing  partner  turns  out 
to  be  insolvent  at  the  time  of  buying  out 
the  other  partner,  and  this  seems  to  be 
the  rule  as  well  laid  down  by  the  Supreme 
Court  of  the  United  States.  Partnership 
creditors  have  no  lien  on  partnership  as- 
sets growing  out  of  the  partnership,  at 
least  until  the  property  passes  into  cus- 
todia  legis  and  is  being  administered  and  a 
lien  is  declared.  Prior  to  that  time  part- 
nership creditors  may  have  an  equity  to 
have  the  partnership  property  applied  to 
the  payment  of  partnership  debts,  but  this 
equity  of  the  creditors  of  the  partnership 
is  a  derivative  one.  It  is  not  held  or  en- 
forceable in  their  own  right.    It  is  derived 


from  the  right  of  the  partners  to  have  the 
partnership  property  applied  to  the  pay- 
ment of  the  partnership  debts  in  preference 
to  those  of  any  individual  partner.  So  long 
as  the  partnership  exists  and  the  partners 
are  in  a  situation  to  enforce  thL*)  right,  the 
creditors  may  appeal  to  the  courts,  or  eith- 
er partner  may,  but  when  there  are  two 
partners  and  the  one  has  sold  out  to  the 
other,  the  purchasing  partner  taking  the 
property  as  his  own  individual  property, 
the  creditors  are  in  no  situation  or  condi- 
tion to  enforce  the  right  or  equity  re- 
ferred to.  The  leading  case  in  New  York 
on  this  subject  is  Dimon,  Receiver,  etc.,  v. 
Hazard,  32  N.  Y.  65,  where  it  is  held: 
'Where  one  of  two  partners  retires  from 
business,  relinquishing  to  the  other  all  his 
interest  in  the  partnership  property,  the 
remaining  partner  acquires  the  same  domin- 
ion as  if  it  had  ever  been  his  own  separate 
property.  The  assignment  being  made  in 
good  faith,  the  title  vests  in  the  assignee 
as  his  own  private  estate,  free  from  any 
lien  or  equity  in  favor  of  partnership  credi- 
tors. Such  assignee  may  lawfully  transfer 
such  property  in  payment  of  his  individual 
debts.'  This  case  is  cited,  approved,  and 
followed  in  Stanton,  as  Receiver,  etc.,  v. 
Westover  et  al.,  101  N.  Y.  265,  267,  4  N, 
E.  529,  where  it  was  held  one  of  two  part- 
ners, on  retiring  from  the  business,  trans- 
ferred to  his  copartner  his  interest  in  the 
firm  property,  each  agreeing  to  pay  one- 
half  of  its  debts.  The  firm  was  solvent, 
but  the  remaining  partner  was  in  fact  in- 
solvent at  the  time.  This,  however,  was 
not  known  to  him  or  the  retiring  partner, 
and  the  transfer  was  made  in  good  faith. 
In  an  action  wherein  creditors  of  the  firm 
claimed  a  preference  over  the  individual 
creditors  of  the  remaining  partner,  held 
that  by  the  transfer  the  title  vested  in  the 
remaining  partner  as  his  own  private  es- 
tate; that  he  acquired  the  same  dominion 
over  it  as  if  it  had  always  been  his  own 
separate  property,  free  from  any  lien  or 
equity  on  the  part  of  partnership  credi- 
tors, and  that  transfers  by  him  of  the  prop- 
erty in  payment  of  individual  debts  were 
lawful" 


1912  Supp.,  p.  508,  sec.  5h. 

When  section  5h  applies.  —  To  the  same 
effect  as  the  original  note,  see  Marnet  Oil, 
etc.,  Co.  V.  Staley,  (C.  C.  A.  6th  Cir.  1914) 
218  Fed.  45,  wherein  the  court  said:  'The 
situation  brought  about  by  one  member 
only  of  the  partnership  being  adjudged 
bankrupt  was  one  contemplated  by  subsec- 
tion 'h'  of  section  5  of  the  Bankruptcy  Act. 
The  plain  language  of  this  provision  neg- 
atives the  existence  of  a  right  of  the  court 
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as  a  court  of  bankruptcy  to  draw  to  itself 
the  administration  of  the  partnership  es- 
tate when  only  one  of  the  partners  has 
been  adjudged  bankrupt,  except  in  the  event 
of  the  partner  or  partners  not  adjudged 
bankrupt  consentiug  to  its  doing  so.  The 
right  in  such  a  case  of  a  solvent  partner  to 
have  the  partnership  business  administered 
elsewhere  than  in  bankruptcy  is  absolute 
unless  waived  by  him." 


i91S  Supp.,  p.  508,  aec.  6a. 


BANKRUPTCY.      Wl«  SttPP-*  P-  «20,  sec  7a  (8). 


1912  Supp.,  p.  508,  sec.  6a. 

I.   CLAnCINa   EXKMFTION. 

Necessity  of  claiming. —  To  the  same  ef- 
fect as  original  note  see  In  re  Exum,  (S. 
D.  Ala.  1913)  209  Fed.  716. 

Time  and  manner  of  claiming.  —  The 
proper  time  to  claim  an  exemption  is  at 
the  time  the  bankrupt's  schedules  are 
filed.  In  a  voluntary  case  it  should  be  a 
part  of  the  schedules  accompanying  the 
application,  and  in  an  involuntary  case  it 
should  be  made  at  the  time  his  schedules 
are  filed.  In  re  Webb,  (N.  D.  Ga.  1916) 
219  Fed.  349. 

Amendment  of  schedules.  —  Claims  to  ex- 
emptions may  bo'  amended  if  seasonably 
done,  but  it  is  too  late  to  wait  until  after 
a  discharge  has  been  obtained.  In  re  Webb, 
(N.  D.  Ga.  1915)  219  Fed.  349. 


n.  Matiebs 


AnrBcrmo  Rioht  to 
HON. 


Failure  to  pay  for  property  claimed  as 
exempt.  —  In  some  jurisdictions,  imder 
statutes  prevailing  therein,  a  debtor  is  not 
entitled  to  the  exemption  out  of  property 
for  which  he  has  not  paid.  So,  where  the 
bankrupt  conducted  a  tailorshop,  but  the 
material  on  hand  at  the  time  of  the  bank- 
ruptcy was  not  paid  for,  and  the  state 
statute  provided  tnat  no  property  shall  be 
exempt  from  execution  issued  on  a  judg- 
ment for  the  price  thereof,  it  was  held  that 
the  bankrupt  was  not  entitled  to  any  ex- 
emption from  the  stock  of  material  on 
hand.  In  re  PhiUips,  (W.  D.  Wash.  1913) 
209   Fed.  490. 

Failure  to  pay  wages.  —  Where  a  state 


statute  provides  that  no  property  shall  be 
exempt  from  execution  for  clerks',  labor-, 
ers',  or  mechanics'  wages  earned  in  the 
state,  the  bankrupt  is  not  entitled  to  an 
exemption  of  his  tools,  except  on  condition 
of  his  paying  the  claims  for  wages.  In  re 
PhUUps,  (W.  D.  Wash.  1913)  209  Fed.  490. 

UL  Rscx)GNinoN  of  Statb  and  Federal 
Exemption  Laws. 

Section  6  was  not  amended  or  affected  by 
the  amendment  of  1910  to  section  47a,  (see 
1912  Supp.  p.  682),  but  still  remains  one 
of  the  fundamental  provisions  of  the  Bank- 
ruptcy Act,  the  intention  of  Congress  being 
plainly  expressed  that  such  Act  shall  not 
affect  the  allowance  to  bankrupts  of  the 
exemptions  which  are  prescribed  by  state 
laws.  Brandt  v.  May  hew,  (C.  C.  A.  9  th 
Cir.  1914)  218  Fed.  422. 

State  law  adopted.  —  To  the  same  effect 
as  the  original  note,  see  In  re  Liby,  (£. 
D.  Pa.  1914)  218  Fed.  90;  In  re  Bundy,  (S. 
D.  Miss.,  (1914)  218Fed.  711;  In  re  Hum- 
phreys, (E.  D.  N.  C.  1915;  221  Fed.  997; 
People's  Nat.  Bank  of  Independence  v.  Max- 
son,  (la.  1915)  150  N.  W.  601;  Eldredge 
V.  Mutual  Liife  Ins.  Co.  of  New  York, 
(1914)  217  Mass.  444,  105  N.  E.  361. 

In  the  case  of  In  re  Harrell,  (E.  D.  N.  C. 
1915)  222  Fed.  160,  the  court  said:  "It  is 
manifest,  that  for  the  purpose  of  ascertain- 
ing the  amount,  character  of  property,  etc., 
which  a  bankrupt  is  entitled  to  have  set 
apart  to  him  as  his  homestead  and  per- 
sonal property  exemption,  recourse  must 
be  had  to  the  constitution  and  statutes  of 
the  state  of  his  domicile." 


1912  Supp.,  p.  519,  sec^  7a  (1). 

Attendance  at  meetings.  —  To  the  same 
effect  as  the  original  note,  see  In  re  Curie, 
(N.  D.  Gal.  1914)  217  Fed.  688,  wherein 
the  court  held  that  the  bankrupt  may  not 
avoid  such  attendance  by  removing  from 
the  district.  It  was  also  the  opinion  of 
the  court  that  even  if  the  provision  of  sec- 
tion 7a  (9)  that  a  bankrupt  may  not  be 

1912  Supp.,  p.  520,  sec.  7a  (8). 

I.   SOHSDXTLB   07   ASSETS. 

Dnty  to  schedule  assets.  —  In  the  case  of 
Podolin  V.  Lesher  Warner  Dry  Goods  Co., 
(C.  C.  A.  8d  Cir.  1914)  210  Fed.  97,  the 
bankrupts  refused  to  file  their  schedule  in 
bankruptcy  on  the  ground  that  their 
schedules  might  tend  to  incriminate  them. 
On  petition  for  review  of  an  order  made  by 
the  District  Court  requiring  them  to  com- 
plete their  schedule,  the  Circuit  Court  of 
Appeals  said:  ''The  giving  of  such  in- 
formation certainly  does  not  make  the 
bankrupts  witnesses  against  themselves, 
within   the   meaning  of   the   fifth   amend- 
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required  to  attend  at  a  place  more  than 
150  miles  from  his  home  or  place  of  busi- 
ness did  apply  to  a  hearing  upon  an  ap- 
plication for  aischarfi;e,  the  bankrupt  could 
not  avail  himself  thereof  if  pending  the 
bankruptcy  proceedings  he  removed  from 
the  district. 


ment.  To  hold  otherwise,  it  seems  to  us, 
would  in  a  large  measure  hinder  the  ef- 
ficient administration  of  the  bankrupt  law, 
and  would  extend  to  confessedly  dishonest 
persons  a  privilege  never  intended  for  their 
benefit.    ♦    ♦    ♦ 

"Liberal  as  the  scope  given  to  the  fifth 
amendment  by  the  court  ia  and  ought  to 
be,  it  was  never  intended  that  a  bankrupt, 
dishonest  or  otherwise,  should  be  clothed 
with  the  power  to  decide  for  himself  when 
and  under  what  circumstances  he  was  au- 
thorized by  the  amendment  to  interrupt 
the  bankruptcy  procedure,  by  refusing  to 


1912  Supp.,  p.  520,  sec.  7i  (8).      BANKRUPTCY.       1»1«  Supp.,  p.  520,  sec.  7a  (8). 


conform  to  the  requirements  of  the  law. 
In  the  present  case,  there  is  clearly  no 
direct  and  apparent  self  incrimination  that 
necessarily  attaches  to  the  information 
that  is  required  to  be  given  in  the  schedule, 
and  in  the  absence  of  the  facts  and  details 
of  what  that  information  would  be,  there 
is  no  basis  upon  which  the  court  could  sus- 
tain the  asserted  right  of  the  bankrupts  to 
decline  to  comply  with  the  requirements 
of  the  law.  There  is  merely  a  suggestion 
that,  though  not  directly  incriminating,  it 
might  perhaps  to  their  disadvantage  give 
clues  for  investigation  in  the  prosecution 
of  the  indictment  against  them.  As  said 
by  the  Supreme  Court  in  the  case  of  In  re 
Harris,  221  U.  S.  274,  31  Sup.  Ct.  557,  55 
L.  ed.  732,  in  deciding  that  the  bankrupt's 
books  belonged  to  the  trustee  in  bankrupt- 
cy and  cannot  be  withheld  from  him  on  the 
ground  that  they  incriminate  the  bank- 
rupt, *that  is  one  of  the  misfortunes  of 
bankruptcy   if  .  it   follows   crime.'  " 

Use  as  evidence.  —  The  schedule  is  ad- 
missible as  evidence  in  an  action  to  enforce 
the  statutory  liability  of  a  director  of  the 
bankrupt  corporation.  Smith  &  Thayer 
Co.  V.  Arnold,  (R.  I.  1915)   93  Atl.  656. 

II.  Schedule  of  Cbeditobb  and  Liabizj- 

TISS. 

Sufficiency  of  schedule  as  to  name  of 
creditor. —  A  schedule  listing  a  creditor  as 
"C.  Ferger"  is  suflBcient.  Kreitlein  v.  Fer- 
ger,  (1915)  238  U.  S.  21,  35  S.  ch.  685, 
59  U.  S.  (L.  ed.)  1184,  wherein  the  court 
said:  "The  Bankrupt  Act  fails  to  pre- 
scribe which  form  of  designation  shall  be 
used  in  listing  creditors  m  the  schedule. 
The  statute  must  be  construed  in  the  light 
of  the  fact  that  it  not  only  applies  to 
transactions  growing  out  of  dealings  be- 
tween those  personally  acquainted,  but,  in 
large  degree,  relates  to  matters  growing 
out  of  transactions  between  persons  living 
in  distant  states,  and  who  may  never  have 
met.  In  many  instances  the  only  knowl- 
edge the  debtor  has  as  to  the  name  of  his 
creditor  is  derived  from  signatures,  letter- 
heads, drafts,  and  like  instruments — in 
which  the  name  of  the  creditor  may  be 
designated  by  initials,  of  by  abbreviation, 
or  by  fuU  Christian  name.  To  say  that 
the  use  of  an  initial  in  listing  a  creditor 
was  improper  when  the  creditor  himself 
may  have  used  an  initial  in  signing  letters 
addressed  to  the  bankrupt,  or  may  himself 
have  constantly  received  letters  addressed 
to  him  in  that  manner,  would  not  only  ig- 
nore a  common  business  practice,  but 
would,  in  many  instances,  work  a  great 
hardship.  This  has  been  recognized  in 
other  branches  of  the  law;  for  while,  of 
course,  in  all  legal  proceedings  it  is  safest 
to  designate  persons  by  their  Christian 
names, — and  in  some  states  this  is  even 
required  by  statute, — yet  it  has  likewise 
been  held  that  the  use  of  the  initials  is  an 
irregularity,  and  not  a  fatal  defect.     Reg 


342 


V.  Dale,  17  Q.  B.  64,  20  L.  J.  Mag.  Cas.  N. 
S.  240,  15  Jur.  657;  State  v.  Webster,  30 
Ark.  166;  Perkins  v.  McDowell,  3  Wyo. 
203,  19  Pac.  440;  Minor  v.  State,  63  6a. 
320;  State  v.  Johnson,  93  Mo.  73,  5  S.  W. 
699.  There  have,  no  doubt,  been  multitudes 
of  instances  in  which  initials  have  been 
used  in  listing  creditors  in  bankrupt  sched- 
ules, but  the  only  decision  found  which 
deals  with  this  question  is  Gatliff  y. 
Mackey,  31  Ky.  L.  Rep.  947,  104  S.  W.  379. 
It  holds  that  the  listing  of  the  creditor  by 
an  initial,  instead  of  the  full  Oiristian 
name,  is  not  sufficient  to  deprive  the  debtor 
of  the  benefit  of  the  order  discharging  prov- 
able debts.  See  also  Matteson  v.  Dewar, 
146  111.  App.  523." 

Sufficiency  of  schedule  as  to  addresses. — 
In  Kreitlein  v.  Ferger,  (1915)  238  U.  S. 
21,  35  8.  Ct.  685,  59  U.  S.  (L.  ed.)  1184, 
it  was  held  that  a  schedule  listing  the 
creditor's  residence  as  "Indianapolis"  mere- 
ly without  giving  the  street  address  was  at 
least  prima  facie  sufficient.  The  court 
said:  'The  question  as  to  the  necessity  of 
giving  the  street  address  has  sometimes 
arisen  in  suits  against  indorsers,  who 
claimed  that  they  were  relieved  from  lia- 
bility because  the  notice  of  nonpayment 
and  protest  was  addressed  to  them  at  the 
city  where  they  lived,  but  without  adding 
the  street  and  number  of  their  residence. 
It  seems  generally  to  have  been  held  that 
mailing  a  notice  thus  addressed  is  prima 
facie  sufficient.  True  v.  Collins,  3  Allen 
438;  Clarke  v.  Sharpe,  3  Mees.  &  W.  166, 
1  Horn  &  H.  35;  Mann  v.  Moors,  Ryan  & 
M.  250;  People's  Bank  v.  Scalzo,  127  Mo. 
188,  29  S.  W.  1032;  Marton  v.  Westcott,  8 
Cush.  425;  Bartlett  v.  Robinson,  39  N.  Y. 
187.  See  also  Bank  of  Columbia  y.  Law- 
rence, 1  Pet.  578,  581,  7  L.  ed.  269,  270; 
Bank  of  United  tSates  y.  Cameal,  2  Pet. 
550,  551,  *7  L.  ed.  516.  There  are  only  a 
few  instances,  under  the  bankrupt  act,  in 
which  the  courts  have  had  occasion  to  deal 
with  the  subject,  or  to  construe  §  7  (8), — 
requiring  claims  to  be  duly  listed,^ — in  con- 
nection with  §  17,  which  provides  that  a 
discharge  shall  release  the  debtor  from  all 
provable  debts  'except  such  as  *  *  * 
(3)  have  not  been  duly  scheduled  in  time 
for  proof  and  allowance,  with  the  name  of 
the  creditor  if  known  to  the  bankrupt,  un- 
less such  creditor  had  notice  or  actual 
knowledge  of  the  proceedings  in  bankrupt- 
cy *  *  **  It  has  been  held  that  a  claim 
is  not  duly  scheduled  if  the  name  of  the 
creditor  is  improperly  spelled  (Custard  y, 
Wigderson,  130  Wis.  416,  110  N.  W.  263, 
10  Ann.  Cas.  740) ;  or  if  the  street  number 
is  given,  but  the  name  of  the  city  of  his 
residence  is  omitted  (Troy  y.  Rudnick,  198 
Mass.  563,  85  N.  E.  177) ;  or  if  the  creditor 
is  listed  as  residing  in  one  city  when  he 
actually  lives  in  another  (Marshall  y,  En- 
glish-American Loan  &  *T.  Co.  127  Ga.  376, . 
56  S.  E.  449) ;  or  if  the  creditor's  name  is  I 
given,  but  the  schedule  falsely  recites^ 
Residence  unknown,'  (Birkett  y.  Columbia 
Bank,  196  U.  S.  346,  49  L.  ed.  231,  26  Sup. 


i9is  Supp.,  p.  580,  sec  7a  (8).      BANKRUPTCY. 


1918  Supp.,  p.  5S8|  sec.  8«. 


Ct  Rep.  38;  Miller  v.  Guasti,  226  U.  S.  170, 
67  L.  ed.  173,  33  Sup.  Ct.  Rep.  49;  Parker 
V.  Murphy,  215  Mass.  72,  102  N.  E.  85). 
These  decisions,  however,  were  based  on 
extrinsic  proof  and  on  a  finding  that,  as  a 
matter  of  fact,  the  name  was  misspelled, 
or  the  creditor's  residence  was  improperly 
listed,  or  that  the  bankrupt  knew  the 
creditor's  address  and  falsely  stated  that 
the  residence  was  ^Unknown.'  None  of 
them  holds  that,  as  a  matter  of  law,  the 
discharge  was  rendered  inoperative  merely 
because  the  street  number  was  not  given 
in  the  schedule.  Indeed,  it  is  not  claimed 
that  the  act  requires  that  this  street  ad- 
dress should  be  stated  in  every  instance 
where  the  creditor  lives  in  a  city  having  a 
postal  delivery  system.  Evans  v.  Fleming 
A  A.  Co.  62  Kan.  813,  64  Pac.  591.  But 
it  is  argued  that  this  should  be  done  where 
he  resides  in  one  of  the  very  large  cities  of 
the  country.  And  we'  find  that  in  some 
districts  the  referee  examines  the  schedule, 
and,  in  his  discretion,  requires  it  to  be 
amended  so  as  to  give  the  street  number 
(Re  Brumelkamp,  95  Fed.  814;  Re  Dvorak, 


107  Fed.  76).  We  also  find  that  the  bank- 
ruptcy rules  of  force  in  the  southern  dis- 
trict of  New  York  provide  (italics  ours) 
that  the  schedules  'as  respects  creditors 
in  the  oiiy  of  New  York  should  state  the 
street  and  number  of  their  address  or  place 
of  business  so  far  as  known.'  Weidenfeld 
V.  TUlinghast,  54  Misc.  93,  104  N.  Y.  Supp. 
712.  See  also  Cagliostro  v.  Indelle,  17  Am. 
Bankr.  Rep.  685;  McKee  v.  Preble,  154  App. 
Div.  156,  138  N.  Y.  Supp.  915.  But  without 
considering  the  effect  of  such  rule,  it  is 
sufficient  to  say  that,  in  the  present  case, 
there  was  nothing  to  show  that  any  sim- 
ilar regulation  had  been  made  in  the  In- 
diana district,  nor  is  there  proof  as  to 
what  was  Ferger's  street  address;  or  that 
Kreitlein  knew  such  address  at  the  time  he 
made  the  schedule;  or  that  the  notice  may 
not  have  been  delivered  during  Ferger's 
absence  from  the  city,  and  not  received 
by  him  on  his  return.  Nor  is  there  any 
evidence  to  show  that  Ferger  did  not  con- 
stantly and  promptly  receive  letters  ad- 
dressed to  him  at  Indianapolis  without  the 
street  number  being  given.' 


n 


1912  Supp.,  p.  524,  sec.  7a  (9) 

This  section  should  be  read  in  connec- 
tion with  section  21a.  Ulmer  v.  United 
States,  (C.  C.  A.  6th  Cir.  1915)  219  Fed. 
641. 

Duty  to  submit  to  examination.  —  To 
the  same  effect  as  the  original  note,  see 
In  re  Kaplan  Bros.,  (G.  G.  A.  3rd  Glr.  1914) 
213  Fed.  753,  wherein  it  was  also  held  that 
the  provision  that  no  testimony  given  by 
the  bankrupt  shall  be  offered  in  evidence 
against  him  in  any  criminal  proceeding, 
refers  to  past  transactions  concerning 
which  the  bankrupt  may  be  charged  with 
criminal  conduct.  The  court  said:  "But, 
if  he  should  be  charged  with  having  com- 
mitted perjury  in  the  course  of  such  ex- 
amination, the  necessities  of  the  case 
require  that  his  testimony  may  be  proved 
in  order  to  show  in  what  particulars  the 
asserted  false  swearing  consists;  and  for  a 
like  reason,  whenever  he  is  charged  with  a 
punishable  contempt  in  refusing  to  submit 


to  the  examination  required  by  the  act,  the 
necessities  of  the  case  also  require  that  his 
testimony  be  examined  in  order  to  ascer- 
tain whether  in  point  of  fact  he  has  so 
refused." 

Time  of  examination— before  or  after 
adjudication.  —  To  the  same  effect  as  the 
original  note,  see  Rawlins  v.  Hall-£pps 
Clothing  Go.,  (G.  G.  A.  5th  Cir.  1914)  217 
Fed.  884,  wherein  the  court  held  that  a 
bankrupt,  although  the  proceedings  are  in- 
voluntary, may  be  ordered  to  submit  to  an 
examination  prior  to  his  adjudication  or  the 
appointment  of  a  receiver. 

Subsequent  use  of  evidentca  —  Testi- 
mony given  by  a  bankrupt  in  bankruptcy 
proceedings  under  the  provisions  of  this 
section  is  not  admissible  against  such  bank- 
rupt in  a  criminal  prosecution  instituted 
against  him  for  embezzlement  in  a  state 
court.  Clark  v.  State,  (1914)  68  Fla.  433, 
67  So.  135. 
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Allowance  for  year's  support.  —  In  Hull 
V.  Dicks,  235  U.  S.  584,  35  S.  Ct.  152,  59 
U.  S.  (L.  ed.)  372,  the  question  in  dispute 
was  certified  by  the  Circuit  Court  of  Ap- 
peals and  was  as  follows:  "Where  a  resi- 
dent citizen  of  Georgia  has  been  duly 
adjudicated  a  bankrupt  and  dies  after  such 
adjudication,  and  after  the  appointment, 
qualification,  and  partial  administration  of 
the  trustee,  is  the  estate  vested  in  the 
trustee  under  §  70  of  the  bankruptcy  law 
of  1898,  chargeable  under  §  8  of  the  same 
law,  or  otherwise,  with  the  allowance  for  a 
year's   support   of   the   widow   and   minor 
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children,  as  provided  in  the  laws  of 
Georgia?"  The  answer  was  in  the  affirma- 
tive, the  court  saying:  "Counsel  for  the 
appellant  contends  that  this  question 
should  be  answered  in  the  negative.  He 
insists  that  §  8  of  the  bankruptcy  act  does 
not  create  a  right,  but,  as  in  this  case, 
merely  preserves  the  right,  given  by  the 
state  law,  to  have  a  year's  support  'out  of 
the  estate'  left  by  the  husband  and  father.' 
It  was  then  argued  that  as  the  title  to  the 
property  had  vested  in  the  trustee  before 
the  death  of  the  bankrupt,  Dicks  did  not 
die  'leaving  an  estate,'  and  there  was,  there-. 
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fore,  no  estate  out  of  which,  under  the  Code 
of  Georgia,  the  year's  support  could  be  set 
apart. 

''ThU  reasoning  would  be  applicable  if  the 
widow  and  chil^en  were  asserting  rights 
of  inheritance  under  the  statute  of  dis- 
tribution. Moreover,  there  would  be  no 
answer  to  the  argument  advanced  if  the 
title,  which  vested  in  the  trustee,  was  in 
its  nature  like  that  which  would  have  been 
acquired  if  Dicks  in  his  lifetime  had  made 
a  deed  of  assignment  to  the  trustee.  But 
such  is  not  the  case.  For,  construing  the 
statute  as  a  whole,  it  will  be  seen  that 
while  §  702  of  the  bankruptcv  act  vested 
title  in  the  trustee  primarily  lor  the  bene- 
fit of  the  creditors,  there  was  no  exception 
in  favor  of  the  bankrupt  himself,  and  the 
transfer  was  also  subject  to  a  condition  in 
favor  of  his  family  if  he  died  before  the 
proceedings  ended.  If  the  bankrupt  elected 
to  claim  a  homestead,  the  exempt  property, 
even  though  it  had  passed  to  the  trustee, 
would,  after  identification  and  appraisal,  be 
turned  back  into  his  possession.  Chicago, 
B.  &  Q.  R.  Co.  V.  Hall,  229  U.  S.  615,  67  L. 
ed.  1300,  33  Sup.  Ct.  Rep.  885.  The 
trustee's  title  was  also  subject  to  the  con- 
dition that  if  the  bankrupt  died  during  the 
pendency  of  the  proceedings,  the  widow 
and  children  would  be  entitled  to  receive 
the  allowance  given  them  by  the  laws  of 
the  state  of  his  residence.  This  latter  lim- 
itation on  the  trustee's  title  was  in  con- 
nection with  legislation  on  the  subject  of 
abatement.  For  the  statute  seems  to  as- 
sume that,  in  the  absence  of  a  statutory 
provision  to  the  contrary,  the  death  of  the 
bankrupt  would  have  abated  the  proceed- 
ings. In  that  event  the  property,  although 
the  title  thereto  had  been  previously  vested 
in  the  trustee,  would  have  been  surren- 
dered to  the  bankrupt's  personal  repre- 
sentatives, who  would  then  have  been  in 
possession  of  an  estate,  out  of  which,  under 
the  Georgia  Code,  a  year's  support  could 
have  been  set  apart  to  the  widow  and 
children.  Qpngress  need  not  have  made 
any  change  in  the  general  law,  but,  as  in 
the  act  of  1841  (6  Stat,  at  L.  440,  chap.  0), 
could  have  allowed  the  suit  to  abate  on  the 
death  of  the  bankrupt;  or,  as  in  the  act 
of  1867  (14  Stat,  at  L.  522,  §  12,  chap. 
176),  it  could  have  permitted,  without  re- 
quiring, an  abatement;  or,  as  in  the  act  of 
1800  (2  Stat,  at  L.  27,  §  10,  chap.  19),  it 
could   have  made   a   mandatory   provision 
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Period  of  exemption.  —  This  section  very 
plainly  refers  only  to  the  period  covered  by 
the  pendency  of  the  bankruptcy  proceedings, 
during  which  jurisdiction  is  conferred  on 
the  bankruptcy  court  to  protect  the  bank 


that  the  proceedings  should  continue  if  the 
bankrupt  died  'after  conunission  sued  out;' 
or,  it  could  have  legislated,  as  in  §  8  of  the 
present  statute  (Stat,  at  L.  649,  §  8,  chap. 
541,  Comp.  Stat.  1913,  §  0592),  where 
Congress  went  further  than  in  any  of  the 
previous  bankruptcy  laws  and  made  a 
universal  and  mandatory  provision  that 
'the  death  *  *  *  of  a  bankrupt  shall 
not  abate  the  proceeding.'  That  sweeping 
declaration,  however,  was  coupled  with  the 
proviso  that,  'in  case  of  death,  the  widow 
and  children  shall  be  entitled  to  all  rights 
of  dower  and  allowance  fixed  by  the  ulws 
of  the  state  of  the  bankrupt's  residence.' 
Section  8  with  these  two  clauses  prevents, 
on  the  one  hand,  the  loss  and  inconvenience 
to  creditors  resulting  from  an  abatement, 
while  at  the  same  time  avoiding  the  hard- 
ship of  depriving  the  widow  and  minor 
children  of  a  right  to  which  thev  would 
have  been  entitled  if  the  suit  had  abated 
on  the  death  of  the  husband  and  father. 
The  statute  makes  no  exception  or  quali- 
fication; after  the  proceedings  have  been 
commenced  they  are  not  to  be  abated  by 
death.  And  the  proviso  clearly  indicates 
an  intention  to  make  the  preservation  of 
the  widow  and  children's  right  to  the  al- 
lowance as  broad  as  the  prohibition  against 
the  abatement  of  the  suit.  Inasmuch  as 
the  proceedings  did  abate  if  the  death  of 
the  bankrupt  occurred  after  filing  the 
petition  and  before  the  election  of  the 
trustee,  neither  was  the  right  to  the  allow- 
ance lost  if  the  bankrupt  died  after  such 
election  and  at  a  stage  of  the  proceedings 
where  the  title  had,  by  operation  of  law, 
vested  in  the  trustee.  For  such  title, 
whenever  it  accrued,  was  subject  to  the 
condition  that  the  assets,  in  the  hands  of 
the  trustee,  should  be  charged  with  the 
payment  of  the  allowance  to  which  on  the 
death  of  the  bankrupt,  the  widow  and 
children  were  entitled  imder  the  laws  of 
the  state  of  his  residence.  *  *  *  There 
has  been  some  conflict  in  the  decisions  deal- 
ing with  the  subject  [In  re  McKenzie,  142 
Fed.  Rep.  383,  384  (6);  In  re  Slack,  111 
Fed.  Rep.  623;  In  re  Newton,  122  Fed. 
Rep.  103;  In  re  Seabolt,  113*  Fed.  Rep.  766, 
767;  In  re  Parschen,  119  Fed.  Rep.  976; 
Thomas  v.  Woods,  173  Fed.  Rep.  585,  586; 
vacated,  178  Fed.  Rep.  1005],  but  the  fore- 
going considerations  require  that  the 
question  of  the  Circuit  Court  of  Appeals 
should  be  answered.  Yes." 


rupt  from  arrest  on  a  provable  debt  until 
a  discharge  has  been  granted  or  refused. 
Herschman  v.  Justices  of  Boston,  (1916) 
220  Mass.  137. 
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II.  DiBGREnoir  AS  TO  Gbanting  Stats.  " 

-  Stay  discietioiuiry.  — In  the  case  of  In 
re  Penn  Derelopmeiit  Co.,  (S.  D.  Cal.  1915) 
220  Fed.  222,  the  court  said:  ''Should  this 
court,  upon  the  filing  of  an  involuntary 
petition  in  bankruptcy,  ob  of  course,  and 
without  any  allegation  or  proof  of  a 
threatened  invasion  of  the  rights  of  any 
creditor,  issue  its  injunction  enjoining  the 
further  prosecution  of  a  suit  in  a  state 
court  for  a  provable  debt  against  the  bank- 
rupt, because  of  the  mere  possibility  of 
action  being  taken  which  will  be  injurious 
to  the  rights  of  creditors,  and  in  the  absence 
of  an  application  to  such  state  court  for 
the  proper  relief  therein  t  I  cannot  be- 
lieve that  such  question  should  be  answered 
in  the  affirmative.  Though  it  is  true  that 
the  writ  of  injunction  is  proper  to  be  used 
in  order  to  effect  and  secure  the  stay  pro- 
vided for  in  said  section  11a,  supra,  never- 
theless I  can  find  nothing  in  the  Bankrupt- 
cy Act,  or  otherwise,  which  seems  to 
justify  the  issuance  of  a  writ  of  injunction 
by  the  court  under  any  circumstances  less 
strong  than  would  be  required  in  any  other 
instance  wherein  this  prerogative  writ  of 
the  court  was  sought  to  be  made  use  of. 
In  other  words,  there  is  nothing  in  the 
Bankruptcy  Act,  per  se,  which  either  re- 
quires or  justifies  the  issuance  of  a  writ 
of  injunction  under  any  circumstances  less 
formidable  than  would  be  required  to 
justify  its  issuance  in  any  other  equitable 
proceeding.  It  will  be  issued,  and  its  use 
is  intended,  to  prevent  the  infliction  of 
threatened    or    imminent,    and    not    mere 


possible,  injury.  •  •  •  In  a  proper  case, 
where  a  court,  or  a  party  litigant  therein, 
is  about  to  take  some  unlawful  or  unwar- 
ranted step  with  respect  to  property  whicb 
is  properly  subject  to  the  jurisdiction  of 
this  court  of  bankruptcy,  both  propriety 
and  duty  would  demand  that  this  court 
issue  its  injunction  staying  or  preventing 
such  unlawful  or  unwarranted  act.  It  is 
my  judgment,  however,  that  in  a  case  like 
the  present,  where  the  proceeding  is  pend- 
ing in  a  state  court,  because  of  considera- 
tions of  comity  and  with  a  view  of  avoiding 
needless  friction  between  state  and  federal 
sovereignties,  it  were  better,  in  the  first 
instance,  for  a  petitioning  creditor  to  make 
a  motion  in  the  state  court  for  the  with- 
holding of  a  writ  of  execution,  or  for  such 
other  remedy  as  may  be  appropriate. 
Thereafter,  upon  a  denial  of  such  motion, 
or,  in  any  event,  upon  a  threatened  or 
probable  step  by  the  judgment  creditor,  or 
some  officer  of  the  court,  lookine  to  a 
sequestration  of  the  property  involved,  or 
a  use  of  it  imwarranted  under  the  bank- 
ruptcy law,  application  should  be  made  to 
this  court  for  the  issuance  of  its  injunctive 
relief,  and  the  same  would  be  granted  at 
once,  as  of  right." 

V.  Whebe  State  Ck)URT  Has  Coqcplbtb 

JUBISDICnOIT. 

The  court  of  bankruptcy  will  not  stay 
proceedings.  —  To  the  same  effect  as  the 
original  note,  see  McLoughlin  t.  Knop,  (K 
D.  La.  1013)  214  Fed.  260. 


1912  Supp.,  p.  540,  sec.  12a. 

Construction  of  section  12.  — The  pro- 
visions of  the  statute  relating  to  composi- 
tions are  in  derogation  of  the  common  law 
in  that  they  compel  dissenting  creditors  to 
accept  the  percentage  agreed  upon  by  the 
majority  in  number  and  amount  and  de- 
prive the  minority  creditors  of  their 
remedies  on  the  balance  of  their  respective 
daimB.  Such  provisions  are  therefore  strict- 
ly construed.  In  re  Kinnane  Co.,  (S.  D. 
Ohio  1915)  221  Fed.  762. 

Nature  of  composition  proceedings.  —  In 
Cumberland  Glass  Mfg.  Co.  v.  De  Witt, 
(1915)  237  U.  S.  447,  35  S.  Ct.  636,  59 
U.  S.  (L.  ed.)  1042,  the  court  said:  "The 
nature  of  composition  proceedings  is  no- 
where better  stated  than  by  Judge  Lowell 
in  Re  Lane,  12^.  Fed.  772,  773,  in  which  it 
is  said:  'The  case  of  composition  is  in 
some  respects  exceptional.  It  is  a  proceed- 
ing voluntary  on  both  sides,  by  which  the 
debtor  of  his  own  motion  offers  to  pay  his 
creditors  a  certain  percentage  of  their 
claims  in  exchange  for  a  release  from  his 
liabilities.  The  amount  offered  may  be 
less  or  more  than  would  be  realized  through 
distribution  in  bankruptcy  by  the  trustee. 
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The  creditors  may  accept  this  offer  or  they 
may  refuse  it.  .For  the  purposes  of  the 
composition  all  the  creditors  are  treated  as 
a  class,  and  the  will  of  the  majority  is  en- 
forced upon  tile  minority,  provided  the  deci- 
sion of  the  majority  is  approved  bv  the  court. 
Except  for  this  coercion  of  the  minority,  the 
intervention  of  the  court  of  bankruptcy 
would  hardly  be  necessary.  Section  12e 
(30  Stat,  at  L.  550,  chap.  541)  pro- 
vides: "Upon  the  confirmation  ^  a  com- 
position, the  consideration  shalr  be  dis- 
tributed as  the  judge  shall  direct,  and  the 
case  dismissed.  Whenever  a  composition 
is  not  confirmed,  the  estate  shall  be  ad- 
ministered in  bankruptcy  as  herein  pro- 
vided." Composition  is  thus  treated,  even 
in  the  act,  as  in  some  respects  outside 
of  bankruptcy.  In  the  ordinary  case  of 
distribution  by  a  trustee,  the  debtor's  whole 
property,  save  that  which  is  exempt,  is 
applicable  to  the  payment  of  his  debts, 
and  belongs  to  his  creditors,  and  not  to 
him,  until  their  claims  have  been  satisfied. 
After  adjudication  there  is  no  voluntary 
offer  to  pay  by  the  bankrupt,  and  no  bar- 
gained release  by  the  creditor.    The  creditor 
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takes  all  his  debtor's  property,  whether 
the  debtor  likes  it  or  not.  The  bankrupt's 
rights  of  property  arise  only  in  the  event 
of  a  payment  of  his  creditors  in  full.  If 
a  creditor  will  not  prove  his  claim,  the 
bankrupt  does  not  take  that  creditor's  share, 
but  it  goes  to  swell  the  dividends  of  cred- 
itors more  diligent.  Section  66  of  the  act 
(30  Stat,  at  L.  564,  chap.  541)  has  the 
same  purpose,  and  does  not  apply  to  com- 
position. But  if  the  composition  is  paid, 
the  creditors  have  no  further  claim  upon 
the  debtor  or  his  property.  In  a  compo- 
sition the  creditor  gets,  not  his  share  of 
the  bankrupt's  estate,  but  what  he  bar- 
gained for,  and  he  has  no  right  to  claim 
more.'  The  effect  of  the  composition  pro- 
ceeding is  to  substitute  composition  for 
bankruptcy  proceedings  in  a  certain  sense, 
and  in  a  measure  to  supersede  the  latter 
proceeding,  and  to  reinvest  the  bankrupt 
with  all  his  property  free  from  the  claims 
of  his  creditors.  True,  the  composition  pro- 
ceedings arise  from  the  bankruptcy  pro* 
ceedings,  and  this  part  of  the  statute  is  to 
be  construed  with  the  entire  act.  Wilmot 
V.  Mudge,  103  U.  S.  217,  26  L.  ed.  536. 
That  the  restoration  of  the  estate  to  the 
bankrupt  restores  to  him  his  right  of  ac- 
tion upon  choses  in  action  there  is  no 
question.  Stone  v.  Jenkins,  176  Mass.  544, 
79  Am.  St.  Rep.  343,  57  N.  E.  1002."  See 
also  In  re  Frischknecht,  (C.  C.  A.  2d  Cir. 
1915)  223  Fed.  417. 

Time  of  making  offer.  —  The  bankrupt 
is  permitted  to  offer  a  composition  after  he 
has  been  examined  in  open  court  or  at  a 
meeting  of  his  creditors,  and  after  he  has 
filed  in  court  a  schedule  of  his  property  and 
a  list  of  his  creditors.  Since  the  amend- 
ment of  1910  [36  Stat,  at  L.  838,  chap. 
412]  the  offer  may  be  made  either  before 
or  after  adiudication.  Cumberland  Glass 
Mfg.  Co.  v.  be  Witt,  (1915)  237  U.  S.  447, 
35  S.  Ct.  636,  59  U.  S.  (L.  ed.)   1024. 

In  the  case  of  In  re  Fox,  (E.  D.  N.  Y. 
1915)  222  Fed.  135,  the  court  said:  "The 
idea  of  Congress  in  providing  that  a  bank- 
rupt can  offer  a  composition  before  adjudica- 
tion, but  after  he  has  been  examined  in  open 
court,  and  that  upon  filing  schedules  and 
suggesting  a  composition  the  court  shall 
call  a  meeting  for  such  examination,  shows 
rather  clearly  that  the  words  'after  but  not 
before  h^has  been  examined  in  open  court' 
(while  not  repealed)  were  made  to  mean 
that  the  bankrupt  might  advance  the  time  of 
examination  and  thereafter  might  present  at 
once  the  offer  of  composition.  Thus  the 
purpose  of  Congress  was  plainly  to  shorten 
the  time  necessary  in  cases  of  honest  com- 
position, and  to  do  away  with  the  necessity 
of  waiting  for  adjudication,  first  meeting, 
and  subsequent  notice  of  the  meeting  to 
prove  claims  and  of  the  offer  of  composi- 
tion. Such  being  the  purpose  of  the  amend- 
ment, it  would  be  unwise  for  the  court  to 
so  interpret  the  law  that  a  composition  offer 
after  adjudication  must  suffer  an  unneces- 
sary burden." 


Amendment  of  original  offer  of  compo- 
sition.—  In  proper  circumstances  the  court 
will  permit  an  amendment  of  the  original 
offer  of  composition.  In  re  Cockshaw,  (S. 
D.  N.  Y.  1916)  220  Fed.  239,  wherein  the 
court  said:  "While  the  statute  does  not 
provide  for  the  amendment  of  a  composi- 
tion, and  while  I  think  an  amendment 
should  be  allowed  only  in  the  rarest  cases, 
I  should  not  hesitate  to  allow  it  when  I 
believe  that  the  only  change  in  the  offer  of 
composition  was  an  increase  in  the  cash 
offered,  and  that  the  bankrupt  had  not 
trifled  with  the  court,  but' had  at  all  times 
acted  in  good  faith." 

In  the  case  of  In  re  Kinnane  Co.,  (S.  D. 
Ohio,  1914)  217  Fed.  488,  it  appeared  that 
a  proposed  composition,  clear  in  its  pro- 
visions, was  submitted  by  the  bankrupt 
and  accepted  by  a  majority  of  the  creditors 
in  number  and  amount;  that  thereafter  the 
bankrupt  made  a  substituted  offer  concern- 
ing which  evidence  was  taken.  On  the  ap- 
plication to  confirm  the  new  offer  the  court 
said :  "There  is  no  provision  in  the  present 
Bankruptcy  Act  relating  to  amended  or 
substituted  offers  of  composition,  nor  have 
I  been  able  to  find,  nor  has  my  attention 
been  directed  to,  any  case  arising  under 
such  act  which  presents  a  situation  akin  to 
that  under  consideration.  Coimsel  for  as- 
senting creditors  stated  in  argument  that 
the  creditors  who  accepted  the  original  offer 
accepted  through  such  counsel  the  new  or 
amended  offer;  but  there  is  not  before  me 
the  written  acceptance  of  any  of  such 
creditors,  or  any  of  the  powers  of  attorney 
under  which  counsel  claimed  to  have  acted, 
nor  has  the  proposition  now  made  ever 
been  submitted  to  any  or  all  of  the  creditors 
in  the  manner  imposed  by  statute  when  an 
original  proposition  of  composition  is  made. 
It  is  not  claimed  that  creditors  who  were 
not  present  at  the  hearing  in  person  or  by 
counsel  had  knowledge  of  the  new  offer. 
*  *  *  An  amended  pleading  is  a  new 
pleading,  superseding  the  original.  An 
amendment  to  a  petition  or  an  amended 
bill  authorizes  the  defendant  to  answer  and 
to  put  in  an  entirely  new  defense,  even  if 
it  be  contradictory  to  his  former  answer, 
and  he  may  plead,  answer,  or  otherwise 
proceed  as  in  case  of  an  original  petition 
or  bill,  no  matter  what  may  have  been  the 
state  of  the  pleadings  before  the  amend- 
ment was  made.  1  Ency.  PI.  &  Pr.  490, 
491.  The  amended  offer  was  a  new  offer, 
and,  like  an  amended  pleading,  superseded 
that  first  tendered.  It  is  for  each  creditor 
to  say  for  himself,  in  the  light  of  all  the 
facts  which  had  developed  at  the  time  the 
new  offer  was  made,  whether  he  would  ac- 
cept it  or  not.  It  is  not  within  the  province 
of  the  court  to  determine  that  question  for 
him.  The  new  proposition  of  composition 
should  have  been  submitted  to  the  several 
creditors  in  the  orderly  manner  prescribed 
by  law." 
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Acceptance  by  majority.  —  To  the  same 
effect  as  the  original  note,  Bee  Cumberland 
Glass  Co.  V.  DeWitt,  (1915)  237  U.  S. 
447,  35  S.  Ct.  636,  59  U.  S.  (L.  ed.)  1042. 

In  the  case  of  In  re  Goldstein,  (D.  C. 
Conn.  1914)  213  Fed.  115,  the  court  said: 
'"The  underlying  principle  which  seems  to 
govern  cases  of  this  kind  is  that  the  court 
cannot  compel  a  debtor  to  accept  less  than 
his  claim  and  thus  deprive  him  of  the  right 
to  take  any  action  looking  to  the  securing 
of  the  balance  thereof,  as  it  is  near  the 
border  line  where  a  man  is  deprived  of  his 
property  without  due  compensation." 

Deposit.  —  To  the  same  effect  as  the 
original  note,  see  Cumberland  Glass  Co.  y. 
DeWitt,  (1915)  237  U.  S.  447,  35  S.  Ct. 
636,  69  U.  S.   (L.  Ed.)   1042. 

A  deposit  made  for  the  purpose  of  carry- 
ing out  an  offer  by  the  bankrupt  of  a  com- 
position with  his  creditors,  is  on  the  with- 
drawal of  the  composition  liable  for  the 
damages  or  expense  to  the  estate  occasioned 
by  the  offer  of  composition  where  such 
damages  would  not  have  been  incurred  by 
the  estate  if  the  offer  had  not  occasioned 
substantially  a  stay  of  all  proceedings. 
In  re  Wiener,  (E.  D.  N.  Y.  1914)  217  Fed. 
173,  (see  also  E.  D.  N.  Y.  1914,  215  Fed. 
278)  wherein  the  court  distinguished  be- 
tween the  payment  of  costs  and  the  expen- 
ses incident  to  an  offer  of  composition  as 
follows:  "The  attention  of  the  court  has 
been  called  to  the  case  of  In  re  Harris, 
(W.  D.  Tenn.  1902)  117  Fed.  675,  in  which 
the  court  holds  that  the  payment  of  costs 
and  the  settlement  of  the  debts  by  an  offer 
of  composition  is  a  matter  of  agreement 
between  the  bankrupt  and  his  creditors. 
Hence,  if  the  composition  fails,  the  ordi- 
nary aministration  of  the  assets  must  go 

1912  Supp.,  p.  542,  sec.  12c. 

Specifications  in  opposition  to  the  con- 
finnation  of  a  bankrupt's  composition  must 
be  sufficient  in  law  and  the  burden  of 
sustaining  them  rests  upon  the  objecting 
creditors,  who  must  present  proof  which 
meets  the  requirements  of  the  rules  of  law 
and  of  evidence.  In  re  Rivkin,  (D.  0. 
Conn.  1914)  216  Fed.  218. 

Notice  and  hearing.  —  When  a  composi- 
tion is  proposed,  all  the  creditors  must 
have  notice  of  the  proposal,  whether  they 
have  proved  their  claims  at  the  time  of 
the  offer  or  not;  the  composition  must  be 
offered  and  sufficiently  explained  to  all 
alike  and  they  must  have  reasonable  op- 
portunity to  consider  it.  They  must  be 
fully  and  honestly  advised  of  the  true  con- 
dition of  the  debtor's  affairs,  so  they  can 
aci  intelligently  and  understandingly,  in 
view  of  the  facts  and  with  a  knowledge  of 
their  rights  in  the  premises.  In  re  Kin- 
nane  Co.,  (S.  D.  Ohio,  1914)  217  Fed.  488. 
.fn  the  case  of  In  re  Fox,  (E.  D.  K.  Y. 
1915)  222  Fed.  136,  a  contention  was  made 
that  an  offer  of  composition  was  not  prop 


on,  including  a  payment  of  the  costs  of  the 
bankruptcy  proceeding.  But  this  court  is 
imable  to  conclude  therefrom  that  expenses 
incident  to  and  substantially  occasioned  by 
the  stay  which  the  bankrupt  can  obtain 
under  the  terms  of  the  statute,  if  he  makes 
oath  that  in  his  opinion  a  composition  will 
be  favorably  acted  upon  by  his  creditors, 
should  be  borne  by  the  creditors,  to  the  ex- 
tent at  least  that  the  bankrupt  may  have 
been  negligent,  or  may  have  been  seeking 
to  benefit  himself  at  his  creditors'  expense, 
or  even  attempted  to  defraud  the  creditors 
and  the  court.  It  is  evident  that  if  all  the 
property  of  a  bankrupt  be  surrendered  as 
of  the  date  of  adjudication,  and  thereafter 
he  make  an  offer  of  composition,  the  prop- 
erty or  money  deposited  for  the  purposes  of 
the  composition  must  be  after-acquired 
property,  or  be  received  from  a  third  party, 
unless  a  part  of  the  estate  be  used  with  the 
approval  of  the  court.  The  bankrupt  in 
this  case  and  the  third  party  who  loaned 
'  him  the  money  for  the  purpose  of  a  compo- 
sition raise  the  objection  that  to  apply  the 
property  of  this  third  party  to  pay  the 
expenses  of  certain  acts  occasioned  by  the 
bankrupt  would  be  unconstitutional,  in  that 
it  would  be  the  taking  of  the  property  of 
that  third  party  without  due  process  of 
law.  Inasmuch  as  the  deposit  nas  to  be 
made  by  the  bankrupt,  and  as  the  person 
advancing  to  him  the  money  advances  it 
without  any  possible  reservation  of  claim, 
except  as  he  claims  through  the  bankrupt, 
'  there  is  no  force  to  the  contention,  and  the 
.  only  ground  of  debate  is  a  consideration  of 
what  amount  should  be  determined  as  dam- 
ages incident  to  acts  for  which  the  bank- 
rupt should  be  held  responsible." 
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erly  made  for  the  reason  that  the  bankrupt 
did  not  wait  until  the  first  meeting  of 
creditors,  and  after  examination  in  open 
court  had  been  completed,  to  present  his 
offer  of  composition  and  to  send  out  a 
ten  days'  notice  of  a  meeting  to  consider 
the  offer.  This  contention  was  overruled. 
The  court  said:  "Argument  upon  this 
point  has  been  made  at  considerable  length, 
but  a  consideration  of  the  statute  simplifies 
the  matter.  The  law  as  originally  passed 
provided,  in  section  12:  (a)  'A  bankrupt 
may  offer  •  ♦  ♦  terms  of  composition  to 
his  creditorii  after,  but  not  before,  he  has 
been  examined  in  open  court,  or  at  a  meet- 
ing of  his  creditors,  and  has  filed'  schedules, 
etc.  '(b)  An  application  for  the  confirma- 
tion of  a  composition  may  be  filed  in  the 
court  of  bankruptcy  after,  but  not  before, 
it  has  been  accepted  in  writing  by  a  ma- 
jority in  number  of  all  creditors  whose 
claims  have  been  allowed,  which  number 
must  represent  a  majority  in  amount  of 
such  claims,  and  the  consideration,'  etc , 
deposited.'      (c)  A   date   and    place,'    etc.. 
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'for  the  hearing  upon  each  application  to 
confirm  shall  be  fixed.  (d)  The  judge 
shall  confirm  a  composition  if  satisfied 
that  (1)  it  is  for  the  best  interests  of  the 
creditors/  etc.  The  law  provided  that 
claims  should  be  proven  within  one  year, 
and  by  section  68  creditors  were  to  have 
10  days'  notice  (1)  of  all  examinations; 
(2)  of  all  hearings  upon  applications  for 
the  confirmation  of  compositions;  (3)  of 
all  meetings  of  creditors,  it  being  evident 
that  the  year  within  which  claims  could 
be  proven  could  not  be  shortened  for  the 
'purpose  of  considering  a  composition/ 
without  giving  notice  to  those  creditors 
who  might  wish  to  file  their'  claims  and 
vote  upon  the  question  of  composition. 
**Ilie  Supreme  Court  provided  by  form  60 
for  a  notice  to  be. given  by  the  bankrupt, 
reciting  the  fact  that  a  composition  had 
been  offered,  and  praying  for  a  meeting  of 
creditors  to  act  upon  the  proposition  for 
a  composition.  It  is  evident  that  the  real 
purpose  of  this  meeting  of  creditors  was  to 
give  opportunity  for  the  creitors  to  put 
themselves  in  a  position  to  be  recorded  for 
or  against  the  composition,  and  to  prove 
their  claims,  in  case  question  was  raised 
as  to  those  claims  as  scheduled.  The  ordi- 
nary procedure  would  be  the  presentation 
of  the  offer  of  composition  at  the  regular 
first  meeting  of  creditors,  and  then  the 
sending  out  of  a  further  notice  for  a  meet- 
ing to  take  up  the  offer  of  composition. 
After  the  report  thereon,  with  the  allowance 
of  claims,  form  61  would  be  used  by  the 
bankrupt,  to  show  that  he  had  complied 
with  the  statute,  and  to  ask  the  court  to 
proceed  under  the  provisions  of  section  12 
(c)  above  stated.  It  soon  became  evident, 
in  administering  the  Bankruptcy  Law,  that 
the  delay  required  for  the  return  of  the 
subpoena  and  the  entry  of  an  order  of  ad- 
judication, the  filing  of  schedules,  and  the 
calling  of  a  first  meeting,  when  followed 
by  10  days'  notice  of  hearing  to  consider 
the  offer  of  composition,  and  then  with  10 
days'  further  notice  of  the  confirmation, 
created  unnecessary  delay  and  expense,  in 
cases  where  no  prolonged  investigation  or 
litigation  was  necessary.  Relief  was  had 
in  two  ways:  (1)  By  the  amendment  of 
the  act,  which  will  be  stated  subsequently; 
and  (2)  by  giving  notice  to  the  creditors 
in  advance  that  the  bankrupt  would  pre- 
sent an  offer  of  composition  as  soon  as  he 
was  entitled  to  under  the  law,  thus  notify- 
ing them  that,  if  they  wished  to  have  the 
standing  of  creditors  whose  claims  had 
been  proven  before  the  offer  of  composition 
was  considered,  they  should  present  their 
claims  or  see  that  their  claims  were  ad- 
mitted by  the  bankrupt  at  the  proper 
amount  before  the  offer  of  composition  was 
considered.  There  is  nothing  in  the  statute 
requiring  notice  of  the  offer  of  composition 
as  such,  nor  is  there  anything  which  would 
prevent  any  creditor  from  approving  or 
consenting  to  an  offer  of  composition  at 
any  time,  whether  before  or  after  it  has 
been    presented    to    the    court.      There    is 
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nothing  in  the  law  which  would  recfuire 
any  meeting  of  creditors  to  consider  the 
composition  offer,  until  it  comes  up  for 
confirmation,  except  that,  as  has  been  said, 
the  creditors  are  entitled  to  an  opportun- 
ity (after  10  days'  notice  of  the  proposed 
compromise)  to  present  their  claims,  and 
inasmuch  as  the  certificate  of  the  referee 
(that  the  bankrupt  has  not  been  guilty  of 
any  acts  or  failure  to  perform  duties  such 
that  he  would  not  be  entitled  to  a  dis- 
charge) is  necessary,  it  would  appear  that 
at  least  10  days'  notice  of  the  time  when 
the  referee  proposed  to  make  this  certifi- 
cate, in  which  to  fix  the  status  of  the 
claims  that  might  be  voted  upon  the  com- 
position, should  be  had.  The  other  change 
came  by  Act  25,  1910,  which  provides  that 
section  12,  subd.  (a),  of  the  bankruptcy 
Law  should  be  amended  to  read  as  follows: 
The  'bankrupt  may  offer  either  before  or 
after  adjudication  terms  of  composition  to 
his  creditors,  after,  but  not  before,  he  has 
been  examined,'  etc.  'In  compositions  be- 
fore adjudication  the  bankrupt  shall  file 
the  required  schedules,  and  thereupon  the 
court  shall  call  a  meeting  of  creditors  for 
the  allowance  of  claims,  examination  of 
the  bankrupt,  and  preservation  or  conduct 
of  estates,'  etc.  It  will  be  seen  that  the 
amendment  to  the  first  part  of  the  statute 
was  accomplished  by  forcible  interjection 
of  the  words  'either  before  or  after  adju- 
dication,' without  reference  to  their  effect 
upon  the  balance  of  the  sentence.  Whatever 
effect  was  accomplished  must  therefore 
have  been  intended.  The  idea  of  Congress 
in  providing  that  a  bankrupt  can  offer  a 
composition  before  adjudication,  but  after 
he  has  been  examined  in  open  court,  and 
that  upon  filing  schedules  and  suggesting 
a  composition  the  court  shall  call  a  meet- 
ing for  such  examination,  shows  rather 
clearly  that  the  words  'after  but  not 
before  he  has  been  examined  in  open  court' 
(while  not  repealed)  were  made  to  mean 
that  the  bankrupt  might  advance  the  time 
of  examination  and  thereafter  might  pre- 
sent at  once  the  offer  of  composition.  Thus 
the  purpose  of  Congress  was  plainly  to 
shorten  the  time  necessary  in  cases  of 
honest  composition,  and  to  do  away  with 
the  necessity  of  waiting  for  adjudication, 
first  meeting,  and  subsequent  notice  of  the 
meeting  to  prove  claims  and  of  the  offer  of 
composition.  Such  being  the  purpose  of 
the  amendment,  it  would  be  unwise  for  the 
court  to  so  interpret  the  law  that  a  com- 
position offer  after  adjudication  must  suf- 
fer an  unnecessary  burden.  The  argument 
of  the  objecting  creditors,  that  all  safe- 
guards suggested  by  the  statute,  and  all 
possibility  of  investigation  and  examina- 
tion, should  be  extended  rather  than  cut 
down,  does  not  persuade  the  court  that 
unnecessary  delay  should  be  caused.  On 
the  other  hand,  all  saving  of  time  is  desir- 
able, unless  objection  is  made  by  some  one, 
or  unless  suspicion  is  aroused  by  the  cir- 
cumstances of  the  cases,  and  then  all  neces- 
sary   time    for     investigation     should    be 


1912  Supp.,  p.  542,  sec.  12c. 


BANKRUPTCY.      1»18  S«PP-.  P-  «**.  sec.  12d  (2). 


granted,  in  the  cases  where  investigation 
is  needed,  rather  than  in  those  where  it  is 
not.  For  thees  reasons,  it  cannot  be  held 
that  the  first  specifications  upon  which  the 
commissioner  has  based  his  recommenda- 
tion that  the  composition  be  disapproved 
are  well  founded.  The  offer  of  the  bankrupt 
and  the  approval  of  certain  creditors  were 
matters  which,  unless  the  approval  was 
withdrawn,  could  be  presented  as  soon  as 
the  first  meeting  and  the  examination  of 


the  bankrupt  had  been  completed.  Notice 
that  the  offer  would  be  made  and  con- 
sidered, and  that  those  who  might  wish  to 
prove  their  claims  and  be  sure  of  their 
position,  or  participate  in  the  election  of 
a  trustee,  could  attain,  was  sufficient  to 
protect  them  in  their  rights,  and,  as  a 
matter  of  fact,  their  rights  would  not  be 
affected  unless  they  wished  to  oppose  the 
composition  and  to  make  sure  that  their 
claims  were  presented  and,  allowed." 


1912  Supp.,  p.  543,  sec.  12d  (1). 


Creditors'  interests  prevaiL  —  To  the 
same  effect  as  the  original  note,  see  In  re 
Einnane  Co.,  (S.  D.  Ohio  1914)  217  Fed. 
488,  wherein  the  court  said:  "The  con- 
sideration tendered  by  a  bankrupt  should 
be  substantially  equivalent  to  what  his 
estate  would  pay,  were  it  fully  administered 
in  bankruptcy.  In  deciding  whether  the 
composition  should  be  approved  or  rejected, 
the  sum  offered  should  be  compared  with 
what  the  creditors  would  receive  through 
the  trustee,  and  not  with  what  the  debtor 
might  be  able  to  pay  them.  In  the  absence 
of  fraud  and  concealment,  the  question  for 
the  court  is  not  whether  the  debtor  might 
have  offered  more,  but  whether  his  estate 
will  pay  more  in  bankruptcy.  The  conten- 
tion that  the  estate  will  pay  more  will  not 
avail,  unless  that  fact  is  established  by  the 
objecting  creditors." 


Best  interests  of  all  creditors.  —  The 
court  will  not  confirm  a  composition  unless 
it  is  satisfied  that  it  is  for  the  best  in- 
terests of  the  creditors  and  it  must  appear 
to  be  for  the  best  interests  of  all  creditors, 
and  not  merely  for  the  best  interests  of 
certain  ones  or  of  a  certain  class.  In  re 
Kinnane  Co.,  (S.  D.  Ohio  1915)  221  Fed. 
762. 

The  decision  of  the  creditors  is  prima 
facie  evidence  that  the  composition  is  for 
the  best  interest  of  all,  and  the  burden  of 
proof  is  on  objecting  creditors  to  show  why 
it  should  not  be  confirmed.  Courts  reluc- 
tantly deny  the  wishes  of' a  legally  consti- 
tuted majority.  In  re  Goldstein,  (D.  C. 
Conn.  1914)  213  Fed.  115;  In  re  Kinnane 
Co.,  (S.  D.  Ohio  1915)  221  Fed.  762. 


1912  Supp.,  p.  544,  sec.  12d  (2). 


Where  discharge  is  barred.  —  In  accord- 
ance with  the  requirement  of  section  12d 
(2)  the  court  will  not  confirm  a  composi- 
tion where  it  has  been  made  to  appear  that 
the  bankrupt  has  been  guilty  of  any  of  the 
acts  which  will  bar  his  discharge.  Thus 
in  In  re  Burman,  (D.  C.  Mass.  1913)  210 
Fed.  512,  wherein  it  was  clearly  apparent 
that,  for  some  time  before  the  filing  of  the 
bill  in  equity  praying  for  the  appointment 
of  a  receiver,  the  alleged  bankrupts,  who 
seem  not  to  have  been  on  unfriendly  terms 
with  each  other,  were  stripping  their  part- 
nership of  cash  as  fast  as  it  came  in,  were 
paying  large  sums  to  near  relatives,  and 
were  keepmg  for  themselves  whatever 
cash  remained;  that  they  did  this  under- 
standing and  having  in  view  that  legal 
proceedings  for  a  receivership  and  the  wind- 
ing up  of  the  firm  were  about  to  be  insti- 
tuted; that  the  money  was  taken  from  the 
firm's  assets  for  the  personal  use  and  bene- 
fit of  the  bankrupts  and  to  prevent  it  from 
going  into  the  hands  of  the  receiver;  that 
the  firm  received  no  present  consideration 
for  the  money  taken  irom  it;  that  neither 
of  the  partners  received  any  present  con- 
sideration for  the  payments  alleged  to  have 
been  made  by  them  individually  from  the 
money  in  question;  and  that  the  firm  was 
at  this  time  insolvent  and  that  the  conduct 
of  the  defendants  showed  that  they  knew 


of  the  insolvency,  the  court  held  that  such 
acts  w^e  a  bar  to  a  discharge  depriving 
the  court  of  jurisdiction  to  confirm  a  com- 
position, even  if  satisfied  that  it  would  be 
for  the  best  interests  of  the  creditors  to  do 
so. 

A  false  statement  of  financial  conditions 
made  to  a  bank,  which  acting  on  the  state- 
ment loans  money  to  the  one  making  it, 
prevents  the  confirmation  of  a  composition 
on  objection  made  by  the  bank.  In  re 
Levinson,  (D.  C.  Mass.  1914)  223  Fed.  874. 

Burden  of  proof.  —  In  Bolles  v.  Kelley, 
(CCA.  1st  Cir.  1915)  222  Fed.  63,  the 
opposing  creditors  based  their  objection  to 
a  confirmation  upon  the  claim  that  the 
bankrupt  obtained  property  on  credit  from 
persons  duly  named,  upon  materially  false 
statements  in  writing  made  for  the  pur- 
pose of  obtaining  such  property.  Holding 
that  the  objection  was  too  general  to  con- 
travene a  composition,  the  court  said: 
"This  ground  of  objection,  of  course,  may 
be  of  such  a  general  character,  and  may 
have  so  small  connection  with  the  real 
merits  of  the  pro^sed  composition,  that 
the  objecting  creditors  must  be  held  to 
strict  rules,  proving  strictly  what  is  re- 
quired to  be  proved,  and  carrying  the  burden 
throughout  of  sufftaining  tiie  grounds  of 
objection." 
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Good  faith.  — In  offering  a  composition 
there  must  be  the  utmost  good  faith  on 
the  part  of  the  bankrupt.  Any  attempt 
on  his  part  to  "trade*'  with  the  creditors 
or  the  court  by  offering  a  larger  sum  after 


the  bankrupt  finds  his  first  offer  is  un- 
satisfactory is  contrary  to  the  spirit  of 
the  statute.  In  re  Cockshaw,  (S.  D.  N.  Y. 
1915)    220  Fed.  239. 


1912  Supp.,  p.  545,  sec.  12e. 

Effect  of  confirmation.  —  To  the  same 
effect  as  the  original  note,  see  Herschman 
y.  Justices  of  Boston,  (1915)  220  Mass. 
137,  107  N.  E.  543. 

Under  §  70f  of  the  act,. it  is  provided 
that,  upon  the  confirmation  of  a  composi- 
tion offered  by  a  bankrupt,  the  title  to  his 
property  shall  thereupon  revest  in  him.  By 
§  21g  of  the  act  it  is  also  provided  that  a 
certified  copy  of  the  order  of  confirmation 
shall  constitute  evidence  of  the  revesting 
of  the  title,  and  when  recorded,  shall  im- 
part the  same  notice  that  a  deed  from  the 
trustee  to  the  bankrupt,  if  recorded,  would 
impart.  The  order  of  confirmation  becomes 
in  effect  a  discharge,  and  is  pleaded  in  bar 
with  like  effect.     It  operates  to  discharge 


the  bankrupt  from  all  debts  other  than 
those  agreed  to  be  paid  by  the  terms  of  the 
composition  and  those  not  affected  by  a 
discharge.  Cumberland  Glass  Mfg  Co.  v. 
De  Witt,  (1916)  237  U.  S.  447,  35  D.  Ct 
636,  59  U.  S.   (L.  ed.)   1042. 

Consideration  for  composition  not  paid. 
—  Upon  confirmation  of  the  composition, 
the  title  of  the  bankrupt  to  all  its  prop- 
erty revests  in  it,  and  if  the  consideration 
for  the  composition  has  not  for  any  reason 
been  paid  by  it,  the  remedy  of  the  creditor 
for  the  recovery  thereof  is  against  it  as 
upon  a  new  cause  of  action,  which  is  not 
affected  by  the  discharge.  In  re  Maytag- 
Mason  Motor  Co.,  (N.  D.  la.  1915)  223 
Fed.  684. 


1912  Supp.,  p.  546,  sec.  13a. 

Composition  set  aside  for  fraud.— To  the  same  effect  as  the  original  note,  see  In  re 
Ballance,  (CCA.  2d  Cir.  1914)  219  Fed.  537. 


1912  Supp.,  p.  547,  sec.  14a. 

When  application  must  be  made.  —  To 
the  same  effect  as  the  original  note,  see 
In  re  Loughran,  (C  C  A.  3d  Cir.  1914) 
218   Fed.   619. 

A  bankrupt  has  twelve  months  within 
which  to  file  his  application  for  discharge 
as  of  right  and  course,  commencing  after 
the  expiration  of  one  month  subsequent 
to  adjudication.  In  re  Walters,  (D.  C. 
Mont.  1913)  209  Fed.  133,  wherein  the 
court  said:  "It  would  seem  the  legisla- 
tive intent  was  to  measure  'the  next  twelve 
months,*  not  from  adjudication,  but  from 
the  point  of  time  'after  the  expiration  of  one 
month'  subsequent  to  adjudication.  Other- 
wise the  words  'the  next'  are  superfiuous, 
and  serve  only  to  create  ambiguity.  The 
section  should  be  read  either  with  a  comma 
after  'the  next  twelve  months,'  or  as 
though  it  were  arranged,  'any  person  may 
after  the  expiration  of  one  month  sub- 
sequent to  being  adjudged  a  bankrupt  and 
within  the  next  twelve  months  file  an  ap- 
plication for  discharge.'  The  section  creates 
three  limitations  of  time,  all  subsequent 
to  adjudication;  the  first  one  month  there- 
after, the  second  the  next  twelve  months 
after  the  first,  and  the  third  the  next  six 


months  after  the  second.  The  time  for 
filing  such  application  is  first  made  un- 
limited after  the  expiration  of  one  month 
subsequent  to  adjudication.  Then  Congress 
proceeded  to  attach  a  limitation,  to  qualify 
the  imlimited  time  by  the  phrase  'and 
within  the  next  twelve  months.'  The  time 
so  qualified  is  not  that  commencing  to  run 
from  adjudication,  but  that  commencing 
to  rim  after  the  expiration  of  one  month 
subsequent  to  adjudication.  The  latter  and 
not  the  former  is  the  antecedent  of  the 
qualifying  words  'within  the  next  twelve 
months.'  If  the  intent  was  that  the  twelve 
months  are  to  be  measured  from  adjudica- 
tion, even  as  the  one  month  is,  there  was 
no  more  necessity-  to  add  the  words  'the 
next'  to  the  former  than  there  was  to  add 
them  to  the  latter.  Absent  from  the  lat- 
ter, their  addition  to  the  former  indicates 
a  different  intent,  meaning,  and  point  of 
departure  in  computation  of   time." 

Extension  nunc  pro  tunc  —  A  court  of 
bankruptcy  cannot,  by  a  nunc  pro  tune 
order,  extend  the  statutory  period  within 
which  to  file  an  application  for  a  dis- 
charge. In  re  Taunton,  (E.  D.  K.  Y.  1914) 
216  Fed.  987. 
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1M«  Snpp,  p.  548,  sec  14b.  BANKRUPTCY.      1W2  Siipp.,  p.  557,  sec.  14b  (1). 


1912  Supp.,  p.  549,  sec.  14b. 

n.  Objbctions  to  Bankbitpt's  Dischabgb. 

Who  may  object  to  granting  of  dis- 
diaige.  —  To  the  same  effect  as  the 
original  note,  see  In  re  Hagy,  (C.  C.  A. 
6th  Cir.  1915)    220  Fed.  665. 

Specifications  of  objections.  —  Oenerai 
reqvisiies,  —  To  the  same  effect  aa  the 
original  note,  see  In  re  White,  (D.  G.  Ore. 
1915)  222  Fed.  688,  wherein  the  court 
said:  "Facts  stated  upon  mere  informa- 
tion and  belief  are  insufficient  upon  which 
to  ground  specifications  in  opposition  to 
a  discharge.  In  re  Thomas,  (D.  C.)  92 
Fed.  912.  it  was  not  intended,  by  fixing  the 
statutory  groimds  for  opposing  a  discharge, 
to  afford  the  objectors  opportunity  to  go 
upon  a  voyage  of  discovery  for  ascertaining 
whether,  perchance,  they  might  find  some- 
thing that  would  defeat  the  bankrupt's 
purpose.  But,  if  the  bankrupt  be  guilty  of 
things  that  render  him  not  entitled  to  a 
discharge,  they  ought  to  be  directly  and 
miequivocally  alleged,  so  that  he  will  be 
readily  apprised  of  the  direct  issue  as  to 
them,  and  enabled  to  concert  his  defense, 
and  the  proof  must  be  clear  and  convinc- 
ing, although  not  beyond  a  reasonable 
doubt." 

Specifications  of  objection  to  a  bank- 
rupt's discharge  which  are  based  on  the 
character  of  the  business  conducted  by  the 
opponent  rather  than  upon  false  represen- 
tations of  the  bankrupt  are  insufficient. 
In  re  Walker,  (N.  D.  Gal.  1913)  209  Fed. 
144. 

m.  Hbabikg  and  Pboof. 

Hearing  must  be  had  before  judge.  —  To 
the  same  effect  as  the  original  note,  see 
International  Harvester  Go.  v.  Garlson,  (0. 
C.  A.  8th  Cir.  1914)  217  Fed.  736,  wherein 
the  court  said:    ''The  bankruptcy  law  (sec- 


tion 14,  subdivision  'b')  imposes  the  duty 
of  passing  upon  a  bankrupt's  petition  for 
discharge  solely  upon  the  district  judge. 
Subdivision  3  of  rule  12  of  the  Supreme 
Gourt  to  carry  the  bankruptcy  act  into 
effect  emphasizes  this  duty.  Referees  in 
bankruptcy  have  no  power  to  hear  such 
petitions.  Such  an  application  may  be  re- 
ferred to  the  referee  'to  ascertain  and  re- 
port the  facts.'  Such  a  reference,  however, 
IB  not  by  consent,  and  the  report  of  the 
referee  can  be  treated  as  advisory  only." 

Nature  of  hearing.  —  "The  hearing  upon 
an  application  for  a  discharge  in  bank- 
ruptcy is  in  effect  a  trial  in  equity.  Ob- 
jections to  a  bankrupt's  discharge  are  the 
beginning  of  a  distinct  and  separate  dis- 
pute and  fall  within  any  accepted  definition 
of  a  suit  or  action."  In  re  Malschick, 
(E.  D.  Pa   1914)   217  Fed.  492. 

Specifications  of  objection  must  be 
proved.  —  Suspicion  of  fraud  insufficient, 
—  To  the  same  effect  as  the  original  note, 
see  In  re  Miller,  (C.  G.  A.  2d  Gir.  1914) 
212  Fed.  920,  in  which  the  court  said: 
"The  burden  of  proof  is  on  the  objecting 
creditors;  the  court  must  be  satisfied  by 
evidence  that  the  objections  are  sustained. 
A  discharge  should  not  be  refused,  when  the 
evidence  fails  to  support  the  averments, 
merely  because  some  of  the  proof  'looks 
suspicious.' " 

Evidence.  —  The  testimony  given  by  a 
bankrupt  in  the  general  examination  is  not 
objectionable  and  may  be  used  against  him 
to  defeat  a  discharge.  In  re  Malschick, 
(E.  D.  Pa.  1914)   217  Fed.  492. 

Admission  and  representations  of  a  part- 
ner are  receivable  in  evidence  against  his 
copartners  when  made  in  the  ordinary 
course  of  the  firm's  business  concerning  its 
affairs.  In  re  Malschick,  (E.  D.  Pa.  1914) 
217  Fed.  492. 


1912  Supp.,  p.  557,  sec.  14b  (1). 


Offense  must  be  knowingly  and  fraud- 
ulently committed.  —  To  the  same  effect 
as  the  original  note,  see  In  re  Buchanan, 
(C.  G.  A.  2d  Gir.  1914)  219  Fed.  492, 
wherein  the  specification  set  forth  as  a 
ground  of  obiection  the  making  of  a  false 
oath  and  rendering  a  false  account,  in  that 
the  bankrupt  failed  to  set  forth  in  his 
sworn  schedules  the  income  derived  from 
certain  trust  funds  during  his  life.  The 
court  said  as  to  this  objection:  "There  is 
nothing  as  yet  to  show  what  the  amoimt 
of  the  alleged  surplus  is,  or  indeed  that 
there  is  any  surplus.  Moreover,  as  stated 
above,  it  is  still  an  open  question  whether 
or  not  such  surplus,  if  there  be  one,  passed 
to  the  trustee.  Presumably  the  bankrupt 
waa  advised  by  his  counsel  that  it  did  not 
so  pass,  and  a  majority  of  the  creditors  in 
number  and  amount,  also  presumably  ad- 
vised by  counsel,  have  reached  the  condu- 
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sion  that  the  chance  of  an  affirmative 
answer  to  the  question  was  too  uncertain 
to  risk  spending  the  funds  of  the  estate  in 
securing  a  judicial  answer  to  it.  Under 
these  circumstances,  it  would  be  a  very 
harsh  construction  of  the  Bankruptcy  Act 
to  refuse  discharge  because  the  bankrupt 
did  not  include  this  trust  income  in  his 
schedules." 

Specifications  of  objections  to  the  dis- 
charge of  a  bankrupt  —  To  the  same  effect 
as  the  original  npte,  see  In  re  White,  (D. 
G.  Ore.  1916)  222  Fed.  688,  wherein  the 
court  said:  "Specifications  for  defeating 
a  discharge,  especially  where  attempting  to 
set  forth  some  act  that  the  .bankruptcy 
statute  has  made  criminal,  should  be  plead- 
ed with  greater  particularity  than  where 
it  is  sought  to  allege  matter  pertaining  to 
civil  actions,  although  the  strict  rules  per- 
taining to  statements  in  indictments  may 


1912  Supp.,  p.  557,  sec.  14b  (1).       BANKRUPTCY.       l^l*  Supp.,  p.  560,  sea  14b  (8). 


not  apply.  The  ayerments  should  at  least 
be  so  specific  and  of  such  a  character  that 
their  sufficiency  may  be  met  and  tested  by 
demurrer  or  by  exceptions,  in  analogy  to 
such  as  are  employed  in  equity  practice." 
Alleging  false  oath,  —  A  specification 
that  the  bankrupt,  knowingly  and  fraud- 


ulently, made  a  false  oath  in  relation  to  a 
proceeding  in  bankruptcy,  is  sufficient, 
where  it  is  shown  that  the  oath  was  made 
for  the  purpose  of  deceiving  the  trustee 
and  concealing  the  assets  of  the  bankrupt 
and  preventing  a  discovery  thereof.  In  re 
White,   (D.  C.  Ore.  1915)   222  Fed.  688. 


1912  Supp.,  p.  558,  sec.  14b  (2). 


Concealment  of  financial  condition.  —  To 
the  same  effect  as  the  original  note,  see 
In  re  Janavitz,  (C.  C.  A.  3d  Cir.  1915) 
219  Fed.  876. 

Effect  of  concealment.  —  Proof  that  the 
books  are  in  fact  false  will  of  itself  defeat 
a  right  to  a  discharge.  It  is  not  necessary 
to  show  that  the  creditors  have  actually 
been  deceived.  In  re  Newbury,  (C.  C.  A. 
2d  Cir.   1913)    209   Fed.   195. 

Intention  to  conceal.  —  Need  not  he  a 
fraudulent  intent.  —  The  act  as  it  stands 
now  has  omitted  the  word  "fraudulent" 
which  was  originally  in  this  section,  so 
that  it  is  no  longer  necessary  to  prove 
that  the  bankrupt's  intent  was  fraudulent, 
or  that  his  acts  were  done  in  contempla- 
tion of  bankruptcy.  It  is  enough  to  pre- 
vent his  discharge  if  he  has,  with  intent 
to  conceal  his  financial  condition,  failed  to 
keep  books  of  account  from  which  such  con- 
dition might  be  ascertained.  In  re  Linker, 
(S.  D.  N.  Y.  1914)  222  Fed.  173.  See  to 
the  same  effect  In  re  Newbury,  (C.  C. 
A.  2d  Cir.  1913)   195. 

Intention  presumed.  —  To  the  same  ef- 
fect as  the  original  note,  see  In  re  Sims, 
(N.  D.  Ga.  1914)  213  Fed.  992;  In  re 
Linker,   (S.  D.  N.  Y.  1914)    222  Fed.  173. 

Where  one  doing  a  large  business  fails  to 
keep  books  or  records  from  which  ^is  finan- 
cial condition  can  be  ascertained,  the  law, 
in  the  absence  of  any  reasonable  explana- 
tion, will  presume  an  intent  to  conceal. 
Thus,  where  the  bankrupts  were  doing  a 
business  of  considerable  magnitude  and  the 
evidence  showed  that  nothing  was  left  by 
the  bankrupts  which  enabled  the  trusted 
to  ascertain  the  most  necessary  details  of 
the  business,  except  a  few  check  books 
which  gave  a  false  statement  of  the  con- 
dition of  the  bank  account,  an  intent  to 
conceal  was  presumed  and  a  discharge  re- 
fused. In  re  Newbury,  (C.  C.  A.  2d  Cir. 
1913)  209  Fed.  195. 

Compare  with  the  above  authorities  In 


re  Hindin,  (S.  D.  Cal.  1914)  219  Fed.  605, 
wherein  tbe  court  said:  ''The  intent  re- 
ferred to  in  the  statute  is  ordinarily  an  in- 
ferable one  and  not  a  presumptive  one.  It 
is  closely  analogous,  indeed  comparable,  to 
the  specific  intent  often  met  in  crim- 
inal statutes,  such  as  the  intent  to 
commit  a  felony,  which  must  have  been 
specifically  in  the  mind  of  a  party 
entering  a  building  in  order  that  the 
crime  of  burglary  might  be  made  out.  Such 
specific  intent  is  as  substantial  a  part  of 
the  crime  as  the  entering  of  the  building 
itself,  and  in  the  abseiv^e  of  the  proof  of 
such  specific  intent  the  crime  could  not 
be  made  out.  Of  course  it  is  obvious  that 
the  existence  of  such  intent  can  hardly 
ever  be  proven  by  direct  evidence,  but  it 
is  none  the  less  the  fact  that  such  exist- 
ence can  only  be  inferred  or  presumed  from 
the  proof  of  facts  which  clearly  and  al- 
most irresistibly  lead  to  such  conclusion. 
Though  the  intent  now  under  considera- 
tion is  not  the  fraudulent  intent  which  was 
required  under  the  Bankruptcy  Act  pre- 
vious to  the  amendment  of  1903,  yet  even 
after  that  amendment,  in  my  judgment, 
it  is  an  intent  sounding  in  fraud,  because 
it  would  be  of  the  essence  of  fraud  for  a 
debtor  to  destroy  or  conceal,  or  fail  to 
keep,  proper  books  of  account,  with  the  in- 
tent to  conceal  his  financial  condition.  It 
would  seem  as  if  the  purpose  of  the  amend- 
ment was  merely  to  relieve  those  objecting 
to  the  granting  of  a  discharge  from  being 
required  to  prove  that  the  intent  with 
which  a  bankrupt  was  concealing  his  true 
financial  condition  was  a  fraudulent  one, 
that  is,  accompanied  by,  or  in  pursuance 
of,  a  design  actually  to  defraud;  now,  it 
is  sufficient  if  he  has  the  intent  to  conceal 
his  financial  condition  from  his  creditors, 
because  it  would  be  presumed  that  the 
existence  of  such  intent  was  with  the  de- 
sign of  perpetrating  a  fraud.'* 


1912  Supp.,  p.  560,  sec.  14b  (3). 


False  statement  in  writing.  —  To  the 
same  effect  as  the  original  note  see  In  re 
Wylly.  (E.  D.  N.  Y.  1913)  210  Fed.  954; 
Joseph  V.  Powell,  (C.  C.  A.  2d  Cir.  1914) 
213  Fed.  627. 

The  word  ''false"  as  used  in  this  sec- 
tion means  more  than  untrue,  erroneous  or 
mistaken;  it  means  "false"  in  the  sense 
that  it  is  "intentionally  untrue"  and  con- 
notes a  guilty  scienter  on  the  part  of  the 
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bankrupt.  Franklin  t.  Manning  Dry  Goods 
Co.,  (C.  C.  A.  5th  Cir.  1914)  217  Fed. 
929. 

A  false  statement  contained  in  an 
annual  financial  statement  made  by  a  firm 
to  banks  from  which  it  borrowed  money 
has  been  held  to  prevent  a  discharge  in 
bankruptcy.  In  re  Waite,  (D.  C.  Md. 
1915)   223  Fed.  853. 

Extension  of  credit  on  faith  of  state- 


1912  Supp.,  p.  560,  sec.  14b  (3).       BANKRUPTCY.     Wl»  Supp.,  p.  562,  sec.  14b  (4). 


ment.  —  Where  a  bankrupt  presented  a 
written,  but  unsigned,  sUitement  of  his 
condition  to  a  bank  which  advanced  him 
money  against  warehouse  receipts,  it  was 
held  that  the  advance  was  upon  credit  al- 
though the  bank  took  the  warehouse  re- 
ceipts  as  collateral.  The  act  does  not  say 
that  the  credit  must  be  obtained  solely  on 
the  written  statement.  It  is  sufficient  that 
the  advance  would  not  have  been  made 
without  the  statement.  In  re  Savarese, 
(C.  C.  A.  2d  Cir.  1913)   209  Fed.  830. 

A  written  financial  statement  made  by 
business  finn  to  a  commercial  agency. — 
To  the  same  effect  as  the  original  note, 
see  In  re  Kretz,  (W.  D.  Wash.  1914)  212 
Fed.  784,  in  which  the  court  held  that  a 
false  statement  made  to  a  mercantile  agency 
will  not  prevent  a  discharge  in  the  absence 
of  a  finding  in  evidence  that  the  mercan- 
tile agency  was,  in  some  sense,  the  repre- 
sentative of  a  creditor  from  whom  money 
or  property  was  obtained,  or  that  the 
representations  made  to  it  were  in  some 
way  communicated  to  the  creditor  or  re- 
lied upon  by  the  creditor. 

Meaning  of  "made  by  him."  —  In  In  re 
Bleyer,  (S.  D.  N.  Y.  1913)  210  Fed.  391, 
the  court  said:  "It  is  contended  on  be- 
half of  the  bankrupt  that  the  objecting 
creditor  alleges  corporate  acts  to  bar  the 
bankrupt's  individual  discharge;  in  other 
words,  that  the  money  obtained  by  the 
bankrupt  as  president  of  the  corporation 
on  notes  of  the  corporation  indorsed  by 
him,  did  not  constitute  money  obtained  by 
him  within  the  meaning  of  the  act,  and 
that  a  materially  false  statement  in  writ- 
ing as  to  the  financial  condition  of  a  cor- 
poration in  which  the  bankrupt  is  interested, 
and  by  means  of  which  statement  the  bank- 
rupt obtains  money  or  property  on  credit, 
is  not  a  statement  made  *by  him*  within 
the  meaning  of  the  act.  For  the  purposes 
of  this  decision,  it  is  admitted  that  the 
bankrupt  was  to  benefit  financially  by  his 
representations  as  to  the  condition  of  a 
corporation  in  which  he  was  interested. 
The  question  then  comes  down  to  this: 
In  order  to  bar  the  discharge  must  the 
materially  false  statement  in  writing,  made 
for  his   own  benefit,   be  so   made   bv  the 


bankrupt  only  in  respect  of  his  own  prop- 
erty, and  must  it  be  made  by  him  in  his 
capacity  as  an  individual  as  distinguished 
from  his  capacity  as  an  officer  of  a  corpora- 
tion? The  precise  question  here  to  be  de- 
termined has  not  been  passed  upon  by  the 
courts,  although  In  re  Dresser  &  Co.,  (D. 
C.)  144  Fed.  318,  is  of  some  service  in 
reaching  a  conclusion.  It  seems  to  me  that 
the  act  is  broad  enough  to  comprehend  a 
case  in  which  the  facts  are  as  in  the  case 
at  bar.  Concededly  the  statement  was  in 
writing  and  materially  false,  and  money 
on  credit  was  obtained  as  the  direct  result 
of  the  statement,  and  that  money  was  ob- 
tained by  the  bankrupt  for  his  own  benefit. 
The  materially  false  statement  in  writing 
was  'made  by  him'  for  all  substantial  pur- 
poses, and  the  fact  that  it  was  made  be- 
cause he  was  president  of  the  corporation, 
and  that  he  signed  with  that  designation 
or  in  that  capacity,  does  not  relieve  him 
from  the  responsibility  which  he  undertook 
when  he  signed  this  statement  in  order  to 
procure  money  on  credit  for  his  own  bene- 
fit. The  distinction  between  the  bankrupt 
individual  and  the  bankrupt  as  president 
of  this  corporation  is,  on  the  particular 
facts  here  conceded,  too  illusory  to  justify 
the  close  construction  urged  by  the  learned 
counsel  for  the  banlcrupt.  Such  a  con- 
struction might  well  open  the  way  to 
fraudulent  transactions;  and  where  it  may 
be  argued  that  the  phraseology  itself,  if 
literally  taken,  may  be  susceptible  of  one 
of  two  meanings,  that  construction  should 
be  adopted  which  the  more  likely  meets 
the  intent  of  the  act  as  an  instrument  in 
the  conduct  of  business  by  honest  methods. 
For  the  reasons  outlined,  the  exceptions 
are  overruled." 

Who  may  object.  —  To  the  same  effect 
as  the  original  note,  see  In  re  Kietz,  (W. 
D.  Wash.  1914)  212  Fed.  784,  in  which 
the  court  held  that  creditors  who  are 
parties  in  interest  are  entitled  to  object, 
under  the  statute,  to  a  discharge  if  a  false 
statement  was  made  to  "any  person,"  and 
that  it  was  not  necessary  that  such  false 
statement  should  have  been  made  to  one  of 
the    objecting    creditors. 


1912  Supp.,  p.  562,  sec.  14b  (4). 


Concealment,  etc.,  of  assets.  —  Under 
this  section  it  is  possible  that  a  discharge 
may  be  denied,  yet  that  which  was  con- 
veyed in  fraud  cannot  be  recovered.  This 
is  because  sec.  67 e  only  pronounces  such 
conveyances  "null  and  void"  when  not  made 
to  "purchasers  in  good  faith  and  for  a 
present  fair  consideration."  Lewis  v. 
JuUus,    (S.  D.  N.  Y.  1913)    212  Fed.  226. 

Necessity  of  transfer  being  within  four 
months  period.  —  Continuing  concealment. 
—  To  the  same  effect  as  the  original  note, 
me  In  re  White,  (D.  C.  Ore.  1916)  222 
Fed.   688. 

What  constitutes  fraudulent  transfer. — 

F.  S.  A.  Supp.— 23.  363 


Where  the  bankrupts  sold  their  assets  to 
a  corporation  made  up  of  their  relatives 
and  gave  the  purchase  price  to  their  attor- 
ney to  distribute,  upon  condition  that  each 
creditor  should  compromise  his  debt  on  get- 
ting his  dividend,  and  if  he  refused  he  was 
to  be  excluded  and  his  share  go  to  the 
bankrupt's  attorney,  it  constitutes  such  a 
fradulent  transfer  as  will  debar  the  bank- 
rupt from  the  right  to  a  discharge.  In 
re  Julius,  (S.  D.  N.  Y.  1913)  209  Fed. 
371,  wherein  the  court  said:  "Nor  does  it 
in  the  least  matter  that  the  bankrupts 
might  be  in  any  case  entitled  to  a  dis- 
charge in  bankruptcy.     Certainly  it  is  one 
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thing  to  get  a  discharge  after  one  has  sub- 
mitted oneself  to  the  bankruptcy  court,  and 
another  to  get  it  out  of  hand  upon  such 
statement  and  examination  as  one  may 
accord  sua  sponte.  No  doubt  an  extortion- 
ate creditor  has  it  in  his  power  to  abuse  an 
honest  bankrupt  by  insisting  upon  his  get- 
ting his  release  from  the  bankruptcy  court. 
That  is  a  penalty  for  an  unworthy  bar,  but 
a  court  cannot  permit  the  creditors  to  be 
coerced  into  accepting  the  bankrupt's  state- 
ment of  his  resources,  even  when  the 
statement  eventually  turns  out  to  have  been 
correct.  The  transfer  was  therefore  in 
fraud  of  the  creditors'  rights,  in  that  it 
compelled  them  to  surrender  their  debts 
upon  pain  of  getting  nothing  at  all.  It 
deprived  them  of  their  rights  as  much  as 
though  the  whole  of  the  proceeds  had  not 
been  distributed." 

Intent.  —  To  the  same  effect  as  the 
original  note,  see  In  re  Julius  Bros.,  (G. 
C.  A.  2d  Cir.  1914)  217  Fed.  3,  L.R,A. 
1916C  89,  wherein  the  court  distinguished 
the  intent  to  defraud  from  the  intent  to 
hinder  or  delay,  as  follows:  'The  intent 
to  defraud  is  something  distinct  from  the 
mere  intent  to  delay  or  hinder.  But  there 
is  no  distinction  between  delaying  and  hin- 
dering. The  statute  must  be  construed 
according  to  its  reasonable  intent  and  ob- 
ject, 'and  by  a  reasonable  construction  only 
such  hindrance  and  delay  as  will  operate 
as    a    fraud    come    withhi   its    operation.' 


Bump  on  Fraudulent  Conveyances  (3d  ed.) 
p.  20.  This  author,  after  stating  that  th«- 
presence  of  intent  is  essential,  goes  on  to 
explain  that:  'The  transfer  must  also  be 
devised  and  contrived  of  malice,  fraud, 
covin,  collusion,  or  guile.'  Id.  p.  22.  There 
are  two  classes  of  transfers  under  the  act: 
(1)  Those  which  have  been  entered  into 
with  actual  fraudulent  intent.  (2)  Those 
where,  from  the  terms  of  the  agreement  or 
the  nature  of  the  transaction  itself,  the 
fraudulent  intent  is  presumed  to  exist  as 
an  inference  of  law.  In  the  one  class  the 
fraudulent  intent  is  always  a  question  of 
fact,  and  in  the  other  it  is  a  question  of 
law.  Thus  if  one  who  is  insolvent  makes  a 
voluntary  transfer  of  his  property,  receiv- 
ing no  valuable  consideration  therefor,  the 
law  will  infer  the  intent,  even  though  he 
may  have  made  the  transfer  with  an  honest 
motive.  In  such  cases  no  evidence  of  in- 
tention can  be  received  to  change  that  pre- 
siunption.  Such  a  conveyance  necessarily 
operates  to  hinder,  delay,  or  defraud  the 
creditors,  and  the  grantor  will  in  such  a 
case  be  presumed  to  intend  the  natural  and 
necessary  consequences  of  his  acts." 

Evidence  —  Prepofuierance  of  eindenoe  ia 
sufficient,  —  To  the  same  effect  as  the  orig- 
inal note,  see  In  re  Atlas,  (N.  D.  III.  1914) 
219  Fed.  783,  following  United  States  v. 
Regan,  (1914)  232  U.  S.  37,  34  S.  (^.  213,. 
68  U.  a  (L.  ed.)   494. 


1912  Supp.,  p.  568,  .sec.  15a. 

Revocation  of  discharge.  —  To  the  same 
effect  as  the  original  note,  see  In  re  Walsh, 
(N.  D.  N.  Y.  1914)  213  Fed.  643,  in  which 
the  court  held  that  it  had  no  power  to 
revoke  a  discharge  on  the  ground  that  a 
creditor  did  not  receive  his  notice  which 
was  duly  mailed. 

Undue  laches.  —  To  the  same  effect  as 
the  original  note,  hee  Drees  v.  Waldron, 


(C.  C.  A.  8th  Cir.  1914)  212  Fed.  93,  !» 
which  the  court  said:  "The  doctrine  of 
laches  protects  against  a  proceeding  in- 
stituted or  prosecuted  witnout  diligence 
and  where  the  delay  and  thus  the  faiUt  of 
one  party  results  in  an  unfair  advantage 
over  nis  adversary.  The  existence  of  laches 
is  primarily  determined  not  bv  the  lapse 
of  time  but  by  consideration  of  justice." 


1912  Supp.,  p.  569,  sec.  16a. 

Surety  on  bond  for  labor  or  materiaL  — 
A  surety  on  a  contractor's  bond  who  has 
paid  the  amount  of  the  bond  is  not  en- 
titled to  share  in  the  distribution  of  the 
assets  before  all  the  creditors,  for  whose 
security  the  bond  was  given,  are  paid,  al- 
though as  to  all  other  creditors  he  is 
entitled  to  share.  In  re  American  Prod- 
uct Co.,  (£.  D.  Pa.  1915)  222  Fed.  126, 
wherein  the  court  said:  "The  contract  of 
the  principal  was  that  all  labor  and  ma- 
terial claims  for  work  done  and  materials 
supplied  to  the  work  would  be  paid  in  full. 
The  surety  agreed  to  be  responsible  for  this 
undertaking.  The  only  limitation  imposed 
by  the  surety  was  that  in  no  event  should 
its  money  liability  exceed  $34,395.  Within 
that  limitation,  therefore,  its  liability  for 
the  payment  of  this  class  of  debts  became 
absolute.    As  between  it  and  the  creditors. 
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for  whose  claims  up  to  this  amount  it  was 
responsible,  it  is  within  the  equitable  prin- 
ciple that,  where  two  parties  are  claimants 
upon  a  common  fuud,  one  of  whom  is 
liable  for  the  debt  of  the  other,  he  cannot, 
as  against  that  part  of  the  debt  of  the 
other  for  which  he  is  responsible,  share  in 
the  fimd.  The  surety  here  paid  the  amount 
of  its  bond  to  these  creditors.  In  conse- 
quence, it  cannot  be  called  upon  by  them 
to  pay  more.  Such  payment,  however,  does 
not  give  it  the  right  to  receive  back  as 
against  them  any  part  of  what  it  has  so 
paid.  The  surety  company  is  entitled  to 
share  with  all  creditors  of  the  bankrupt,  but 
not  to  the  prejudice  of  the  beneficiary  ob- 
ligees of  the  bond  on  which  it  was  surety. 
The  labor  and  material  supply  creditors, 
to  the  amount  of  their  claims  within  tiie 


1818  Supp^  p.  5^,  sec  Ite. 
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protection  .of  the  surety  bond,  are  entitled 
to  payment  in  full  of  the  respective  sums 
due  them  before  the  surety  company  is  en- 

1912  Supp.,  p.  570,  sec.  17a. 

Purpose  and  construction.  —  It  is  the 
purpose  of  the  bankrupt  act  to  convert  the 
assets  of  the  bankrupt  into  cash  for  dis- 
tribution among  creditors,  and  then  to  re- 
lieve the  honest  debtor  from  the  weight  of 
oppressive  indebtedness,  and  permit  him  to 
start  afresh  free  from  the  obligations  and 
responsibilities  consequent  upon  business 
misfortunes.  And  nothing  is  better  settled 
than  that  statutes  should  be  sensibly  con- 
strued with  a  view  to  effectuating  the  legis- 
lative intent.  Williams  v.  U.  S.  Fidelity, 
etc.,  Co.,  (1916)  236  U.  8.  649,  36  S.  Ct. 
289,  59  U.  8.  (L.  ed.)  713. 

ProTable'  debts.  —  Within  the  intend- 
ment of  the  law  provable  debts  include  all 
liabilities  of  the  bankrupt  founded  on  a 
contract,  express  or  implied,  which  at  the 
time  of  the  bankruptcy  were  fixed  in 
amount  or  susceptible  of  liquidation,  and 
consequently  a  discharge  in  bankruptcy  ac- 
quits an  express  obligation  of  the 'bankrupt 
to  indemnify  his  surety  against  loss  by 
reason  of  their  joint  bond  conditioned  on  his 
faithful  performance  of  a  building  contract 
broken  prior  to  the  bankruptcy  although 
the  surety  paid  the  consequent  damage 
thereafter.  Williams  v.  U.  S.  Fidelity,  etc., 
Co.,  (1915)  236  U.  S.  649,  35  S.  Ct.  289, 
69  U.  8.  (L.  ed.)  713,  {reversing  (1912) 
11  Ga.  App.  636,  75  8.  E.  1067),  wherein 
the  court  said:  "Within  the  intendment 
of  the  law  provable  debts  include  all  lia- 
bilities of  tne  bankrupt  founded  on  con- 
tract, express  or  implied,  which,  at  the 
time  of  the  bankruptcy,  were  fixed  in 
amount  or  susceptible  of  liquidation. 
*  *  *  It  provides  complete  protection  and 
an  ample  remedy  in  behalf  of  the  surety 
upon  any  such  obligation.  He  may  pay  it 
off  and  be  subrogated  to  the  rights  of  the 
creditor;  if  the  creditor  fails  to  present 
the  claim  for  allowance  against  the  es- 
tate, he  may  prove  it;  and  in  any  event 
he  has  abunduit  power,  by  resort  to  the 
court  or  otherwise,  to  require  applica- 
cation  of  its  full  pro  rata  part  of  the 
bankrupt's  estate  to  the  principal  debt.  To 
the  extent  of  such  distribution  the  obliga- 
tion of  the  bankrupt  to  the  surety  will  be 
satisfied.  Although,  unlike  the  act  of  1867, 
the  present  one  contains  no  express  pro- 
vision permitting  proof  of  contingent 
claims^  it  does  in  substance  afford  the  sure- 
ty on  a  liability  susceptible  of  liquidation 
the  same  relief  possible  under  the  earlier 
act,  t.  e.,  application  to  the  principal  debt 
of  all  dividends  declared  out  of  the  estate 
(act  of  1867,  §§  19,  27  [14  Stat,  at  L.  525, 
529,  chap.  176]).  And  as  the  surety  thus 
either  shares  or  enjoys  an  opportunity  to 
share  in  the  principal's  estate,  we  think 
the  discharge  of  the  latter  acquits  the  obli- 
gation between  them  incident  to  the  rela- 


titled  to  receive  any  share  in  the  assets  of 
the  bankrupt.'' 


tionship.  •  •  •  It  would  be  contrary  to 
the  basal  spirit  of  the  bankrupt  law  to  per- 
mit a  surety,  by  simply  postponing  com- 
pliance with  his  own  promise  in  respect  of 
a  liability  imtil  after  bankruptcy,  to  pre- 
serve a  right  of  recovery  over  against  his 
principal,  notwithstanding  the  discharge 
would  have  extinguished  uiis  if  the  surety 
had  promptly  performed  as  he  agreed. 
8uch  an  interpretation  would  effectually 
defeat  a  fundamental  purpose  of  the  enact- 
ment. The  written  mdemnity  agreement 
embodied  in  the  bankrupt's  application  to 
the  surtey  company  for  execution  of  the 
bond,  so  far  as  its  terms  are  important 
here,  but  expressed  what  otherwise  would 
have  been  implied  from  the  relationship 
assumed  by  the  parties.  At  the  time  of  the 
bankruptcy,  the  obligation  under  this  agree- 
ment was  ancillary  to  a  liability  arising 
out  of  a  contract,  estimation  of  which  was 
easy  of  establishment  by  proof.  There  was 
no  uncertainty  which  could  prevent  the 
surety  from  obtaining  all  benefits  to  which 
it  was  justly  entitl^  from  the  bankrupt 
estate." 

Nonprovable  debts.  —  A  disallowed  claim 
is  not  the  same  thing  as  a  nonprovable 
debt  and  is  released  by  the  discharge  in 
bankruptcy.  Lesser  v.  Gray,  (1915)  236 
U.  8.  70,  35  8.  Ct.  227,  59  U.  8.  (L.  ed.) 
471. 

Pleading  discharge.  —  A  discharge  in 
bankruptcy,  like  the  statute  of  limitations 
or  the  statute  of  frauds  or  a  release  under 
seal,  to  be  effective  must  be  pleaded.  If  at 
the  time  of  adjudication  or  afterwards  the 
bankrupt  is  sued  on  a  provable  debt,  his 
sole  remedy  is  to  obtain  a  continuance,  if 
necessary,  and  plead  his  discharge,  and 
where  this  is  done  all  further  proceedings 
are  stayed.  Herschman  v.  Justices  of  Bos- 
ton, (1915)  220  Mass.  137,  107  N.  E.  543, 
wherein  the  court  said:  ''It  accordingly 
must  be  held  that  as  the  court  had  juris- 
diction of  the  cause  of  action  and  of  the 
parties  and  the  petitioners  did  not  inter- 
pose this  defense,  the  judgment  is  not  open 
to  collateral  attack  and  may  be  enforced 
by  arrest  as  well  as  by  levy  upon  their 
goods,  chattels  or  lands." 

Discharge  of  bankrupt  corporation  as 
releasing  individual  liaWlity  of  stockhold- 
ers.—  Bankruptcy  proceedings  against  a 
corporation  do  not  stand  in  the  way  of  a 
resort  to  the  statutory  method  of  enforcing 
the  stodcholder's  liability.  It  is  not  corpo- 
rate assets,  and  Congress  has  not  under- 
taken to  provide-  that  the  discharge  in 
bankruptcy  of  a  corporation  shall  release 
the  stockholders.  Selig  v.  Hamilton,  (1914) 
234  U.  8.  652,  34  8.  Ct.  926,  58  U.  8. 
(L.  ed.)   1518. 
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1912  Supp.,  p.  573,  sec.  17a  (2). 


I.  False  Pbetenses  ob  Representations. 

Constructive  fraud.  —  "  Traud,'  referred 
to  in  this  section,  means  positive  fraud,  or 
fraud  in  fact,  involving  moral  turpitude 
or  intentional  wrong;  not  implied  fraud, 
or  fraud  in  law,  which  may  exist  without 
the  imputation  of  bad  faith  or  immorality. 
8uch  a  construction  of  the  statute  is  conso- 
nant with  equity,  and  consistent  with  the 
object  and  intention  of  Congress  in  enact- 
ing a  general  law  by  which  the  honest 
citizen  may  be  relieved  from  the  burden  of 
hopeless  insolvency.  A  different  construc- 
tion would  be  inconsistent  with  the  liberal 
spirit  which  pervades  the  entire  bankrupt 
system."  In  re  Shepardson,  (D.  C.  Vt. 
1915)   220  Fed.  186. 

"Property"  as  including  professional 
services  of  attorney.  —  In  Gleason  v. 
Thaw,  (1915)  236  U.  S.  558,  35  S.  Ct.  287, 
69  U.  S.  (L.  ed.)  717,  (affirming  (C.  C.  A. 
2d  Cir.  1912)  196  Fed.  359)  it  was  held 
that  professional  services  of  an  attorney  and 
counselor  at  law  were  not  "property"  with- 
in the  meaning  of  this  section.  The  court 
said:  "The  accurate  delimitation  of  the 
concept  'property'  would  afford  a  theme 
especially  apposite  for  amplificative  philo- 
sophic disquisition ;  but  the  bankrupt  law  is 
a  prosy  thing,  intended  for  ready  applica- 
tion to  the  everyday  affairs  of  practical 
business,  and  when  construing  its  terms  we 
are  constrained  by  their  usual  acceptation 
in  that  field  of  endeavor.  The  word  'prop- 
erty,' without  restriction,  occurs  more  than 
seventy  times  in  the  act.  Not  once  does  it 
plainly  refer  to  professional  services,  and, 
except  in  very  few  instances,  to  include 
them  within  its  intendment  would  produce 
a  patent  absurdity.  Reference  to  the  fol- 
lowing provisions  will  suffice  to  indicate 
the  sense  of  the  word  therein.  Section  1 
(15)  declares  one  shall  be  deemed  insolv- 
ent 'whenever  the  aggregate  of  his  prop- 
erty, exclusive  of  any  property  which  he 
may  have  conveyed,  transferred,  concealed, 
or  removed  •  ♦  ♦  shall  not,  at  a  fair 
valuation,  be  sufficient  in  amount  to  pay 
his  debts.'  Section  3a  provides  that  'acts 
of  bankruptcy  by  a  person  shall  consist  of 
his  having  (1)  conveyed,  transferred,  con- 
cealed, or  removed,  or  permitted  to  be  con- 
cealed or  removed,  any  part  of  his  property 
with  intent  to  hinder  *  *  •  or  (2) 
transferred,  while  insolvent,  any  portion  of 
his  property  to  one  or  more  of  his  creditors 
with  intent  to  prefer,'  etc.  Section  50  pro- 
vides, in  respect  of  trustees*  bonds.  *(d) 
the  court  shall  require  evidence  as  {o  the 
actual  value  of  the  property  of  sureties; 
♦  *  *  (f)  the  actual  value  of  the 
property  of  the  sureties,  over  and  above 
their  liabilities  and  exemptions,  on  each 
bond,  shall  equal  at  least  the  amount  of 
such  bond.'  And  §  60d  brings  the  two 
things  into  sharp  contrast — ^'If  a  debtor 
shall,  directly  or  indirectly,  in  contempla- 
tion of  the  filing  of  a  petition  by  or  against 
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him,  pay  money  or  transfer  property  to  an 
attorney  and  counselor  at  law,  solicitor  in 
equity,  or  proctor  in  admiralty  for  services 
to  be  rendered,  the  transaction  shall  be  re- 
examined by  the  court  on  petition  of  the 
trustee,'  etc.  Congress,  we  think,  never  in- 
tended that  property  in  the  paragraph 
under  consideration  should  include  profes- 
sional services.  At  most  it  denotes  some- 
thing subject  to  ownership,  transfer  or  ex- 
clusive possession  and  enjoyment,  which 
may  be  brought  within  the  dominion  and 
control  of  a  court  through  some  recognized 
process.  This  is  certainly  the  full  extent 
of  the  word's  meaning  as  employed  in  ordi- 
nary speech  and  business,  and  the  same 
significance  attaches  to  it  in  many  care- 
fully prepared  writings.  The  constitutions 
of  many  states  provide  that  all  property 
shall  be  taxed,  but  it  has  never  been  sup- 
posed that  this  applies  to  professional 
services.  We  do  not  overlook,  nor  do  we 
intend  to  qualify,  what  this  court  has  said 
in  other  cases.  Our  sole  present  concern  is 
with  the  interpretation  of  a  particular 
statute;  the  scope  and  purpose  of  consti- 
tutional limitations  are  in  no  way  involved 
— ^they  depend  upon  considerations  of  a 
wholly  different  character.  In  view  of  the 
well-known  purposes  of  the  bankrupt  law, 
exceptions  to  the  operation  of  a  discharge 
thereunder  should  be  confined  to  those 
plainly  expressed;  and  while  much  might 
be  said  in  favor  of  extending  these  to  lia- 
bilities incurred  for  services  obtained  by 
fraud,  the  language  of  the  act  does  not  go 
so  far." 

II.  Wilful  and  Malicious  Injuries. 

A  conrersion  of  property.  —  In  the  case 
of  In  re  Amao,  (W.  D.  N.  Y.  1914)  210 
Fed.  395,  the  court  held  that  a  conversion 
showing  a  design  or  willingness  to  inflict 
a  wrong  upon  another,  was  such  a  wilful 
and  malicious  injury  as  would  bar  a  dis- 
charge. 

A  conversion  of  stock  by  a  firm  of  brokers 
will  constitute  wilful  and  malicious  injury 
to  property  if  done  without  just  cause  or 
excuse,  as  where  the  firm  being  in  financial 
straits  deliberately  sells  the  stock  without 
the  consent  of  the  owner  and  uses  the  pro- 
ceeds for  its  own  purposes.  In  such  a  case 
members  of  the  firm  are  not  discharged  who 
knew  nothing  of  the  conversion.  Kava- 
naugh  V.  Mclntyre,  (1914)  210  N.  Y.  175, 
104  N.  E.  135,  (aflirming  151  App.  Div. 
910)  wherein  the  court  said:  "Counsel  for 
the  defendants  argue  that  the  construction 
here  given  renders  section  17  tautological, 
and  that  is  true  to  some  extent.  Prior  to 
the  amendment  of  1903,  subdivision  2  of 
section  17  excepted  in  general  terms  from 
the  effect  of  a  discharge  in  bankruptcy 
judgments  in  actions  for  willful  and  mali- 
cious injuries  to  the  property  of  another, 
while  subdivision  4  excepted  specifically 
debts    created    by   the    bankrupt's    frauds 


1918  Supp.,  p.  573,  sec  17a  (2).      BANKRUPTCY.  1»1«  SttPP.»  P.  W3,  sec  18d. 


while  acting  in  a  trust  capacity.  The  dif- 
ference in  file  main  between  these  subdivi- 
sions was  that  No.  2  applied  only  to  debts 
reduced  to  judgment,  while  No.  4  applied 
to  'the  debts  particularly  enumerated, 
whether  reduced  to  judgment  or  not.  This 
distinction  was  struck  out  by  the  amend- 
ment of  1903,  and  some  overlapping  must 
occur.  Some  cases  will  fall  within  both 
subdivisions.  3ut  that  is  not  a  reason  for 
limiting  the  words  'wilful  and  malicious 
injury  to  property,'  contained  in  subdivision 
2.  The  classification  made  originally  by 
section  17  has  been  somewhat  disarranged, 
but  the  meaning  of  the  section  is  plain 
enough.  It  is  a&>  argued  on  behalf  of  the 
defendants  that  they  did  not  actually  par- 
ticipate in  the  injury  done  to  the  plaintiff's 
property,  and  that  the  wrongful  acts  were 
committed  by  other  members  of  the  firm. 
The  individual  members  of  a  copartnership 
are  civilly  liable  for  torts  of  which  they 
have  no  knowledge,  committed  by  any  mem- 


ber of  the  firm  in  the  course  of  the  partner- 
ship business.  In  re  Peck,  (1912)  206  N. 
Y.  66,  99  N.  E.  258,  Ann.  Cas.  1914A  798, 
41  L.R.A.(N.S.)  1223;  Castle  v.  BuUard, 
(1859)  23  How.  172,  16  U.  S.  (L.  ed.) 
424.  The  case  is  therefore  precisely  with- 
in the  words  of  section  17,  subd.  2,  of 
the  Bankruptcy  Act,  defining  debts  which 
are  not  released  by  the  discharge  in  bank- 
ruptcy. The  words  are:  *A  discharge  in 
bankruptcy  shall  release  a  bankrupt  from 
all  of  his  provable  debts,  except  as  *  *  * 
are  liabilities.  *  *  *  for  willful  and 
malicious  injuries  to  the  person  or  property 
of  another.'  If  the  defendants  are  civilly 
liable  for  the  acts  of  other  members  of  the 
firm,  which  amount  to  a  willful  and  mali- 
cious injury  to  the  property  of  the  plain- 
tiff, that  ends  the  argument.  They  are  not 
released  by  the  discharge  in  bankruptcy,  no 
matter  whether  they  participated  in  the 
acts  which  caused  the  injury  or  not." 


1912  Supp.,  p.  577,  sec.  17a  (3). 

Debts  not  duly  scheduled.— To  the  same  effect  as  tiie  original  note,  see  Reinhardt  ▼. 
Friederick,  (Ind.  1916)  108  N.  E.  258. 


1912  Supp.,  p.  578,  sec.  17a  (4). 


"While  acting  as  an  officer  or  in  any 
fiduciary  capacity."  —  An  act  of  fraud,  em- 
bezzlement, misappropriation,  or  defalcation 
does  not  except  a  debt  from  a  discharge  in 
bankruptcy,  unless  the  debtor  created  it 
"while  acting  as  an  officer"  or  in  a  "fidu- 
ciary capaci^."  During  the  existence  of  a 
partnership  formed  by  two  persons  for  the 
purpose  of  conducting  a  banking  business. 


the  managing  partner  does  not  act  "in  any 
fiduciary  capacity;  "  nor  is  he  an  "officer." 
Martin  v.  Sterrit,  (1915)  97  Neb.  653. 

The  term  "fiduciary  capacity*'  applies 
to  technical  trusts,  and  not  to  those  arising 
by  implication  of  law  from  the  contract  of 
parties.  Martin  v.  Starrett^  (1915)  97 
Neb.  663,  161  N.  W.  154. 


1912  Supp.,  p.  58%  sec.  18b. 

Answer.  —  The  ansv?er  toill  he  taken  as 
true,  —  To  the  same  effect  as  the  original 
note,  see  In  re  Sedgwick,  (D.  C.  Mass.  1915) 
223  Fed.  655. 

Waiver  of  jurisdiction.  —  Where  a  de- 
fendant does  not  confine  his  answer  to  an 
objection  to  the  jurisdiction  of  the  court 
but  in  addition  pleads  generally  to  the 
merits  of  the  petition,  traversing  the  alle- 


gations of  insolvency  and  the  acts  of  bank- 
ruptcy charged,  such  a  pleading,  notwith- 
standing any  reservation  therein  to  the 
pleader,  waives  all  special  or  personal  privi- 
leges of  the  defendant  in  respect  to  the 
jurisdiction  of  the  court.  Clark-Herrin- 
Campbell  Co.  v.  H.  B.  Clafiin  Co.,  (C.  C.  A., 
6th  Cir.  1914),  218  Fed.  429. 


1912  Supp.,  p.  583,  sec.  18d. 

Sufficiency,  —  An  answer  to  a  petition 
in  bankruptcy  must  be  so  far  responsive  as 
to  raise  an  issue  of  fact  or  law.  In  re 
Cohn,  (E.  D.  Pa.  1915)  220  Fed.  956, 
wherein  the  court  said:  "Answer  has  been 
filed  by  certain  creditors.  The  answer  is 
rested  upon  the  general  averment  upon  in- 
formation and  belief  that  the  proceedings 
are  'collusive,'  and  that  the  petition  has 
been  filed  'for  the  purpose  of  defrauding 
creditors  of  the  alleged  bankrupts.'  These 
general  averments  are  followed  by  the  more 
specific  ones  that  for  some  weeks  prior  to 
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the  filing  of  the  petition  the  alleged  bank- 
rupts had  admitted  their  insolvency  and 
were  negotiating  with  their  creditors  for  a 
settlement,  and  when  admittedly  insolvent, 
and  at  the  very  time  the  negotiations  for 
a  compromise  settlement  with  their  cred- 
itors were  pending  they  had  bought  of  new 
stock.  A  further  averment  is  made,  on  the 
like  basis  of  information  and  belief,  that 
the  petitioners  will  withdraw  the  proceed- 
ings when  a  settlement  is  effected.  To  these 
are  added  averments  that  some  of  the  peti- 
tioning creditors  have  set  forth  the  amounts 


1912  Supp.,  p.  683,  sec.  18d. 
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1918  Supp.,  p.  598,  MC.  81t 


of  their  claims  at  sums  less  than  is  really 
due  them.  The  usual  prayer  for  the  dis- 
missal of  the  proceeding  follows.  It  must 
be  obvious  that,  when  a  petition  in  bank- 
ruptcy sets  forth  the  necessary  jurisdiction- 
al facts  and  is  in  conformity  with  the 
provisions  of  the  act  of  Congress,  an  adju- 
dication must  follow  the  petition  unless  an 
answer  is  interposed.  It  is  clear  that  such 
answer  may  be  filed  by  creditors,  and  that, 
when  the  hearing  is  had  upon  the  petition 
and  answer,  the  averments  of  the  answer 
mu£pt  be  taken  as  true.  It  must  likewise 
be  conceded,  however,  that  an  answer  is 
not  an  obstacle  to  the  adjudication,  unless 
it  is  so  far  responsive  as  to  raise  an  issue  of 
fact  or  of  law,  to  be  passed  upon  in  some 
one  of  the  modes  provided  in  the  practice 
in  bankruptcy  for  the  determination  of 
such  questions.  The  answer  in  this  case 
is  in  no  sense  an  in  no  respect  responsive  to 
the  averments  of  the  petition.  There  is  no 
denial  of  the  salient  facts  which  the  peti- 
tion sets  forth,  and  nothing  set  up  by  way 
of  answer  which  can  be  called  a  showing  of 
cause  against  the  adjudication.    It  follows. 


therefore,  that  an  adjudication  must  be 
ordered.  These  propositions  are  so  clear 
that  nothing  need  be  added  by  way  of 
vindication." 

Determination  on  pleadings.  —  When  all 
the  essential  allegations  of  the  creditors' 
petition  are  formally  admitted  to  be  true, 
the  court  should  speedily  enter  an  adjudi- 
cation of  bankruptcy.  Vulcan  Sheet  Metal 
Co.  v.  North  Platte  Valley  Irr.  Co., 
(C.  C.  A.  8th  Cir.  1915)  220  Fed.  106. 

Effect  of  adjudication.  —  The  filing  of  a 
petition  and  adjudication  in  a  bankruptcy 
court  in  one  state  brings  the  property  of 
the  bankrupts  wherever  situated  into 
custodia  ^9^»  uid  it  is  thus  held  from  the 
date  of  the  filing  of  the  petition,  so  that 
subsequent  liens  cannot  be  given  or  ob- 
tained thereon,  nor  proceedings  had  in 
other  courts  to  reach  the  property,  the 
court  of  original  jurisdiction  having  ac- 
quired the  full  right  to  administer  the 
estate  under  the  bankruptcy  law.  Lazarus 
V.  Prentice,  (1914)  234  U.  S.  263,  34  S.  Ct 
861,  68  U.  S.  (L.  ed.)  1305. 


1912  Supp.,  p.  586,  sec.  18g. 

Dismissal  after  adjudication.  —  When 
proceedings  will  not  he  dismissed.  —  To 
the  same  effect  as  the  original  note,  see  In 
re  McKee,  (N.  D.  Tex.  1914)  214  Fed.  885, 


wherein  the  court  held  that  a  bankruptcy 
proceeding  may  not  be  dismissed  by  the 
consent  of  the  parties  on  motion,  after  adju- 
dication. 


1912  Supp.,  p.  588,  sec.  20  (2). 


A  commissioner  of  deeds  is  authorized  to  take  the  verification  of  a  petition  in  bank« 
ruptcy.    In  re  Morse,  (N.  D.  N.  Y.  1914)  210  Fed.  900. 


1912  Supp.,  p.  589,  sec.  21a. 

Who  may  be  examined.  —  To  the  same 
effect  as  the  original  note,  see  Rawlins  v. 
Hall-Epps  Clothing  Co.,  (C.  C.  A.  5th  Cir. 
1914)  217  Fed.  884.  And  see  In  re  Pierce, 
(W.  D.  Wash.  1914)  210  Fed.  389,  wherein 
the  court  further  held  that  the  referee  may 
order  the  expense  of  such  examination  to  be 

Said  out  of  the  estate  or  otherwise,  as  may 
e  proper. 
Scope    of    examination.  —  The    examina- 


tion concerning  "ihe  acts,  conduct  and 
property  of  a  bankrupt"  provided  by  this 
section  is  no  less  broad  in  its  scope  than 
the  examination  of  the  bankrupt  himself 
provided  by  section  7a  (9)  concerning  "all 
matters  which  may  affect  the  administra- 
tion and  settlement  of  his  estate."  Ulmer 
▼.  United  States,  (C.  C.  A.  6th  Cir.  1915), 
219  Fed.  641. 


1912  Supp.,  p.  592,  sec.  21b. 

Right  to  take  depositions.  —  In  the  case 
of  In  re  Washington  Steel  etc.,  Co.,  (W.  D. 
Wash.  1914)  210  Fed.  984,  which  was  a  case 
of  first  impression  in  that  court,  and  with- 
out precedent  from  any  of  the  District 
Courts,  it  was  held  that  it  was  the  ap- 


parent intention  of  Congress  to  confer  upon 
courts  the  same  juri^iction  and  power 
relating  to  the  taking  of  depositions  In 
bankruptcy  proceedings  as  were  enjoyed  by 
the  courts  in  relation  to  civil  actions. 


1912  Supp.,  p.  593,  sec.  21  f. 

Copy  of  order  granting  discharge.  —  "In 
Kreitlein  v.  Ferger,  238  U.  S.  21,  35  8. 
Ct.  686,  59  U.  S.  (L.  ed.)  1184,  under 
the  provisicHis  of  §  30  of  the  Bankrupt- 
cy Act  this  court  has  prescribed  the  form 
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[59]  of  the  'Order  of  Discharge,*  which, 
among  other  things,  contains  a  recital  that 
the  bankrupt  has  been  discharged  from  all 

Srovable  debts  existing  at  the  date  of  the 
ling  of  the  petition,  'excepting  such  as  are 


1912  Supp.,  p.  593»  wc.  21f. 
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1912  Siipp.,  p.  595,  sec.  23b. 


bj  law  excepted  from  the  operation  of  a 
discharge  in  bankruptcy.'  Section  21f  fur- 
ther declares  that  a  certified  copy  of  such 
order  'shall  be  evidence  of  the  jurisdiction 
x>f  the  court,  the  regularity  of  the  proceed- 
ings, and  of  the  fact  that  the  order  was 
madje.'  This  provision  of  §  21f  was  made 
in  contemplation  of  the  fact  that  the  bank- 
rupt might  thereafter  be  sued  on  debts  exist- 
ing at  the  date  of  the  filing  of  the  petition 
in  bankruptcy;  and  was  intended  to  relieve 
him  of  the  necessity  of  introducing  a  copy 
of  the  entire  proceedings,  so  that  he  might 
obtain  the  benefit  of  his  discharge  by  the 
mere  production  of  a  certified  copy  of  the 
order.  There  are  only  a  few  cases  dealing 
with  the  subject,  but  they  almost  uniform- 
ly hold  that  where  the  buikrupt  is  sued  on 
a  debt  existing  at  the  time  of  filing  the 
petition,  the  introduction  of  the  order 
makes  out  a  prima  fade  defense,  the  bur- 
den being  then  cast  upon  the  plaintiff  to 

1912  Supp.,  p.  593,  sec.  22  (1) 

Special  reference.  —  Whether  a  referee  to 
whom  a  matter  is  sent  to  find  the  facts 
should  state  his  conclusions  upon  the  case, 
seems  to  be  a  question  upon  which  there 
has  been  a  wide  difference  of  opinion,  but 
in  the  case  of  In  re  Baker,   (D.  C.  Mass. 


show  that,  because  of  the  nature  of  the 
claim,  failure  to  give  notice,  or  other  stat- 
utory reason,  the  debt  sued  on  was  by  law 
excepted  from  the  operation  of  the  dis- 
charge. B.  F.  Roden  Grocery  Co.  v.  Leslie, 
169  Ala.  579,  63  So.  815;  Tompkins  v. 
Williams,  206  N.  Y.  744,  100  N.  E.  1134, 
affipming  the  opinion  in  137  App.  Div.  521, 
122  N.  Y.  Supp.  152;  Van  Norman  v. 
Young,  28  111.  425,  81  N.  E.  1060;  Beck  & 
G.  Hardware  Co.  v.  Crum,  127  Ga.  94,  56 
S.  E.  242;  Laffoon  v.  Kerner,  138  N.  C.  281, 
50  S.  E.  654.  Compare  Hancock  Nat.  Bank 
V.  Farnum,  176  U.  S.  645,  44  L.  ed.  621,  20 
Sup.  Ct.  Rep.  506.  There  were  some  deci- 
sions to  the  contrary  under  the  act  of  1841 
[5  Stat,  at  L.  440,  chap.  9.].  Among  them 
was  Sorden  v.  Gatewood,  1  Ind.  107,  which 
held  that  when  the  bankrupt  was  sued  on  a 
valid  claim,  he  was  obliged  to  show  that 
the  plaintiff's  debt  was  among  those  which 
had  in  law  and  in  fact  been  discharged." 


1913)  212  Fed.  765,  the  court,  on  a  motion 
to  strike  out  the  referee's  recommendation, 
held  that  it  was  proper  for  the  referee  to 
state  his  conclusions  on  the  facts  found  by 
him. 


1912  Supp.,  p.  594,  sec.  23a. 

Jurisdiction  of  state  court.  —  A  proceed- 
ing to  enjoin  a  trustee  in  bankruptcy  from 
cutting  and  removing  timber  on  land 
claimed  to  have  been  purchased  from  the 
bankrupt  and  which  the  plaintiff  was  in 
possession  of  at  the  time  of  the  adjudica- 
tion of  bankruptcy  is  properly  brought  in 
a  state  court.  Bennette  v.  Lewis,  (Tex. 
1916)  176  S.  W.  660,  wherein  the  court 
said:  "This  statute  is  unambiguous,  and 
by  its  terms  limits  the  jurisdiction  of  the 
United  States  court  in  contests  of  this  kind 
to  cases  of  which  said  court  would  have 
had  jurisdiction  if  the  suit  had  been 
brought  against  the  bankrupt.  It  goes 
without  saying  that  if  no  bankruptcy  pro- 
ceedings were  pending  and  this  suit  had 
been  brought  against  Banks,  Griffith  &  Son 
it  could  have  only  been  brought  in  the  dis- 
trict court  of  Montgomery  county,  where 
the  defendant  resides  and  the  subject-mat- 
ter of  the  suit  is  situate.  The  only  excep- 
tion to  this  rule  which  could,  in  any  way, 
affect  the  jurisdiction  of  the  district  court 
of  Montgomery  county  to  hear  and  deter- 
mine this  case  is  that  a  suit  by  an  adverse 
claimant  of  property  in  the  actual  posses- 
sion of  the  trustee  in  bankruptcy,  received 

1912  Supp.,  p.  595,  sec.  23b. 

I.  JUBISOICTION  OF  ADVERSE  CLAIMS. 

Bona  fide  adverse  claims.  —  To  the  same 
effect  as  the  original  note  see  In  re  York- 
ville  Coal   Co.,    (C.   C.  A.  2d   Cir.   1914) 


and  held  by  him  as  part  of  the  bankrupt 
estate,  should  be  brought  in  the  court  in 
which  the  bankruptcy  proceedings  are  pend- 
ing. In  such  case  the  property  in  the  ac- 
tual possession  of  the  trustee  is  regarded 
as  in  the  custody  of  the  court  in  which  the 
bankruptcy  proceedings  are  pending,  and 
the  rule  of  comity  between  courts  of  con- 
current jurisdictions  forbids  that  this  cus- 
tody be  interfered  with  by  any  other  court 
assuming  jurisdiction  to  determine  the 
question  of  the  ownership  and  right  of  pos- 
session of  the  property.  We  do  not  think 
plaintiff's  petition  can  be  construed  as  al- 
leging that  the  timber,  the  cutting  and  re- 
moval of  which  is  sought  to  be  enjoined, 
was  in  the  actual  possession  of  the  bank- 
rupt at  the  time  of  the  adjudication  of 
bankruptcy,  or  is  now  in  the  actual  pos- 
session of  the  trustee  in  bankruptcy.  On 
the  contrary,  the  allegations  are  that  plain- 
tiff is  the  owner  of  the  timber  and  of  the 
land  upon  which  it  is  growing,  having  pur- 
chased said  land  from  the  bankrupt  and 
received  a  deed  of  general  warranty  there- 
to. These  allegations  show  that  plaintiff 
is  in  constructive  possession  of  the  land 
and  the  timber  growing  thereon." 


211  Fed.  619,  in  which  the  court  said:  "A 
claim  is  not  adverse  if  it  consists  merely 
in  a  refusal  to  turn  over  property  to  the 
trustee,  but  it  is  not  preventecl  from  being 
adverse  because  it  is  based  on  false  testi- 
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1912  Supp.y  p.  595y  sec.  28b. 
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1912  Supp.,  p.  608,  sec.  24a. 


mony,  or  originates  in  a  fraudulent  trans- 
action. When  the  bankruptcy  court  under- 
takes to  pass  upon  the  question  as  to  the 
truth  or  falsity  of  the  teistimony  on  which 
the  claim  rests,  it  usurps  a  jurisdiction 
which  it  does  not  possess,  and  it  assumes 
to  pass  on  the  merits." 

Colorable  adverse  claims.  — To  the  same 
effect  as  the  original  note  see  In  re  York- 
ville  Coal  Co.,  (C.  C.  A.  2d  Cir.  1914)  211 
Fed.  619. 

V.   SU^TMABT  AND   PLBNABT   JuBISDICTION. 

Necessity  of  plenary  action.  —  Where  a 
third  person  holds  money  or  property  under 
a  claim  adverse  to  the  bankrupt,  which 
is  not  merely  colorable,  such  property  or 
money  may  not  be  summarily  taken  by  the 
bankruptcy  court,  but  the  validity  of  such 
claim  must  be  determined  by  a  court  of 
plenary  jurisdiction.  In  re  Cotton,  (N.  D. 
Cal.  1913)  209  Fed.  124. 

Summary  jurisdiction.  —  A  trustee  in 
bankruptcy  who  has  been  appointed  within 
four  months  of  a  general  assignment  made 
by  a  debtor  for  the  benefit  of  hiq  creditors 
has  a  right  to  obtain  an  order  from  the 
bankruptcy  court,  and  in  a  summary  pro- 
ceeding, compel  the  assignee  to  submit 
his  accounts  and  to  turn  over  to  him  all 
money  and  property  in  his  hands  which 
belonged  to  his  assignor.  No  plenary  suit 
is  necessary  in  a  case  of  that  sort.  The 
assignee  under  such  conditions  is  not  an 
adverse  claimant,  but  merely  the  agent  of 
the  assignor  for  the  distribution  of  the 
proceeds  of  the  property,  and  as  such  agent 
his  possession  is  that  of  the  principal.  He 
is  a  mere  naked  bailee  for  the  creditors 
and  has  no  right  to  retain  the  possession 
as  against  the  trustee  in  bankruptcy.  In 
re  McCrum,  (CCA.  2d  Cir.  1914)  214 
Fed.  207. 

Where  a  member  of  a  bankrupt  firm, 
after  the  filing  of  the  petition  in  bankrupt- 
cy, pays  out  of  the  funds  belonging  to  the 
firm  a  debt  owing  by  the  bankrupt,  such 
payment  is  recoverable  in  a  summary  pro- 
ceeding. In  re  R.  &  W.  Skirt  Co.,  (C  Cf.  A. 
2d  Cir.  1915)  222  Fed.  266,  wherein  it 
appeared  that  within  an  hour  after  the 
petition  in  bankruptcy  was  filed,  said  mem- 
ber took  six  hundred  dollars  belonging  to 
the  bankrupt  firm  and  paid  a  debt  owing 
by  him.  The  court  said:  "We  have  no 
doubt  tiiat  a  plenary  suit  will  lie  in  such 
circumstances:     The  question  is.  Was  such 


a  suit  absolutely  necessary?  The  Bankrupt- 
cy Act  is  in  itself  a  summary  proceeding. 
Its  principal  aim  and  object  is  to  divide 
the  bankrupt's  property  among  his  honest 
creditors  as  speedily  as  possible.  The  pur- 
pose of  the  act  will  be  largely  defeated  if 
each  time  a  question  of  law  arises  over  the 
title  to  property  an  action  at  law  or  a  suit 
in  equity  must  be  commenced.  In  all  these 
cases  time  will  be  lost  and  the  assets  de- 
pleted if  the  complicated  machinery  of  a 
suit  must  be  set  in  motion.  After  all  is 
said  and  done,  the  question  at  issue  must 
be  determined  by  the  court  as  matter  of 
law.  In  the  present  case  there  are  no  facts 
in  dispute.  The  bankrupt  Rosenthal  owed 
Freida  Silberstein  six  hundred  dollars  for 
money  which  he  borrowed  of  her.  "No  one 
disputes  this  proposition.  An  hour  after 
the  petition  was  filed  Rosenthal  took  six 
hundred  dollars  from  the  assets  of  the 
bankrupt  firm  and  sent  it  to  Freida  Silber- 
stein, which  sum  she  still  retains.  No  one 
disputes  this  proposition.  The  trustee  in 
bankruptcy  petitioned  the  court  alleging 
the  facts  as  stated  above.  Freida  Silber- 
stein answered  alleging  that  she  received 
the  money  in  payment  of  a  debt  due  and 
owing  her  from  one  of  the  bankrupts.  With 
the  issue  so  joined  what  were  the  disputed 
questions  of  fact?  If  the  case  had  been 
tried  with  a  jury  what  question  could  have 
been  sent  them  for  determination?  The 
question  was  purely  one  of  law  and  was,  in 
substance,  whether  after  the  petition  in 
bankruptcy  was  filed  the  bankrupt  could 
lawfully  pay  out  of  the  funds  belonging  to 
the  bankrupt  company  a  debt  owing  by  the 
bankrupt.  The  debt  to  Freida  Silberstein 
is  admitted,  the  payment  out  of  the  com- 
pany's property  after  the  petition  was  filed 
is  admitted  and  the  issue  is  whether  upon 
these  facts  she  can  retain  the  money  so 
paid.  This  upon  admitted  facts  is  a  ques- 
tion of  law.  The  court  would,  therefore, 
have  been  justified  in  dealing  with  it  in  a 
summary  proceeding,  and  in  order  that  the 
estate  may  be  speedily  and  economically 
settled,  it  should  have  done  so/' 

VI.  JuBiSDicTiON  OP  State  Coubts. 

This  section  does  not  apply  to  a  suit  by 
a  trustee  in  bankruptcy  to  recover  funds 
formerly  belonging  to  the  bankrupt.  Park 
V.  Cameron,  (1915)  237  U.  S.  616,  35  S. 
Ct.  719,  59  U.  S.  (L.  ed.)  U47. 


1912  Supp.,  p.  603,  sec.  24a. 

I.   CONTBOVERSIES    AbISIKO   IK   BaNKRUFTOT 

FftOCEEDmOS.' 

In  generaL— *To  the  same  effect  as  the 
original  note,  see  Bothwell  v.  Fitzgerald, 
( C  C  A.,  9th  Cir.,  1915 ) ,  219  Fed.  408. 

There  is  a  clear  line  of  demarcation  be- 
tween "proceedings  in  bankruptcy"  and  "a 
controversy  arising  in  the  course  of  bank- 
ruptcy proceedings."     In  the  former  class 
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jurisdiction  to  review  attaches  under  sec- 
tion 24b  or  25a  as  might  be  appropriate  to 
the  particular  proceeding  in  bankruptcy; 
in  the  latter  class  jurisdiction  can  be  in- 
voked onlv  under  section  24a.  In  re  Breyer 
Printing  Co.,  (C  C  A.  7th  Cir.  1914),  21« 
Fed.  878,  wherein  the  court  made  the  dis- 
tinction as  follows:  "'Proceedings  in 
bankruptcy*   cover   questions   between    the 


1912  Supp.,  p.  608,  sec.  Ma. 


BANKRUPTCY. 


1912  Supp.,  p.  608,  sec.  24a. 


alleged  bankrupt  or  the  receiver  or  trustee 
of  the  bankrupt  estate,  on  the  one  hand, 
and  the  general  creditors,  as  such,  on  the 
other,  commencing  with  the  petition  for  ad- 
judication, ending  with  the  discharge,  and 
including  matters  of  administration  gener- 
ally, such  as  appointment  of  receivers  and 
trustees,  as  well  as  examinations,  exemp- 
tions, allowance  and  disallowance  of  claims, 
and  the  like,  all  of  which  naturallv  occur 
in  the  settlement  of  the  estate.  Contro- 
versies at  law  and  in  equity  arising  in  the 
eourse  of  bankruptcy  proceedings"  involve 
questions  between  the  receiver  or  trustee 
representing  the  bankrupt  and  his  general 
creditors,  as  such,  on  the  one  hand,  and 
adverse  claimants  on  the  other,  concerning 
property  in  the  possession  of  the  receiver 
or  trustee  or  of  the  claimants,  to  be  liti- 
gated in  appropriate  plenary  suits,  and  not 
affecting  directly  administrative  orders  and 
judgments,  but  only  the  extent  of  the  estate 
to  be  distributed  ultimately  among  general 
creditors." 

Decisions  held  appealable.  —  A  decree  in 
a  proceeding  by  the  trustee  in  bankruptcy 
which  has  every  attribute  of  a  suit  in 
equity  for  the  marshaling  of  assets,  the 
sale  of  the  encumbered  property,  and  the 
application  of  the  proceeds  to  the  liens  in 
the  order  and  mode  ultimately  fixed  by  the 
decree.  Moody  v.  Century  Savings  Bank, 
(1916)   239  U.  S.  374,  38  S.  Ct.  111. 

A  contest  over  the  distribution  of  a  fund 
in  the  hands  of  a  trustee  resulting  from  a 
lien  preserved  for  the  estate.  Globe  Bank, 
etc.,  Co.  of  Paducah  v.  Martin,  (1915)  230 
U.  S.  288,  36  S.  Ct.  377,  69  U.  S.  (L.  ed.) 
683. 

Injunction  proceedings  by  a  trustee  in 
bankruptcy  to  restrain  a  landlord  of  the 
bankrupt  from  prosecuting  a  suit  for  rent 
in  a  state  court.  Mitchell  Store  Building 
Co.  V.  Carroll,  (1914)  232  U.  S.  379,  34 
S.  Ct.  410,  68  U.  S.  (L.  ed.)  650. 

A  decree  determining  the  priority  of  liens 
in  a  plenary,  independent  controversy  in 
which  the  trustees  have  no  real  interest. 
In  re  Hartzell,  (C.  C.  A.  8th  Cir.  1913)  209 
Fed.  776. 

Decree  awarding  interlocutory  injunc- 
tion.—To  the  same  effect  as  the  original 
note,  see  Bothwell  t.  Fitzgerald,  (CCA* 
9th  Cir.  1916)  219  Fed.  408,  wherein  the 
court  held  that  under  sections  128  and  129 
of  the  Judicial  Code,  1912  Supp.  Fed.  Stat. 
Annot.  196,  appeals  from  orders  and  decrees 
not  final  are  limited  to  orders  or  decrees 
granting,  continuing,  refusing,  dissolving  or 
refusing  to  dissolve  interlocutory  injunc- 
tions. 

The  practice  and  requirements  upon  ap- 
peals in  bankruptcy  cases.  —  To  the  same 
effect  as  the  original  note,  see  Bothwell  v. 
Fitzgerald,  (C.  C.  A.  9th  Cir.  1916)  219 
Fed.  408,  wherein  the  court  held  that  the 
appeal  takes  the  course  prescribed  in  the 
act  establishing  the  Circuit  Court  of  Ap- 
peals, Act  March  3,  1891,  ch.  617,  26  Stat. 
826,  4  Fed.  Stat.  Annot.  396. 

Ebccluaiveness  of  section  with  respect  to 
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section  24b.  — An  appeal  taken  imder  this 
section  and  a  petition  for  revision  under 
section  24b  of  this  act  are  mutually  exclu- 
sive. Bothwell  V.  Fitzgerald,  (CCA.  9th 
Cir.  1916)  219  Fed.  408. 

III.  Review  by  United  States  Supbeme 
CouBT  or  Decisions  op  Cibcuit  Coubt 
OF  Appeals. 

Source  of  appellate  jurisdiction.  —  To 
the  same  effect  as  the  original  note  see 
Mitchell  Store  Building  Co.  v.  Carroll, 
(1914)  232  U.  S.  379,  34  S.  Ct  410,  68  U. 
S.  (L.  ed.)  650. 

The  Supreme  Court  will  not  entertain 
an  appeal  from  the  judgment  of  the  Circuit 
Court  of  Appeals  upon  a  petition  to  revise 
under  section  24b.  Mitchell  Store  Building 
Co.  V.  Carroll,  (1914)  232  U.  S.  379,  34  S. 
Ct.  410,  68  U.  S.  (L.  ed.)  650. 

Administrative  orders.  —  An   administra- 
tive  order   made   by   a   District   Court   in 
bankruptcy  proceedings  and  affirmed  by  the 
Circuit  Court  of  Appeals  is  not  reviewable 
by  the  Supreme  Court.     As  to  what  is  an 
administrative  order  it  is  held  that  where 
property  of  a  bankrupt  is  seized  by  an  an- 
cillary  receiver    an   order   of    the   district 
court  in  the  jurisdiction  where  the  seizure 
occurs    that    an    intervener    claiming    the 
property  under  an  assignment  made  by  the 
bankrupt  after   the   adjudication   in  bank- 
ruptcy must  assert  his  claim  in  the  court 
of  original  rather  than  ancillary  jurisdic- 
tion is  an  administrative  order.     Liazarus 
V.  Prentice,    (1914)    234  U.   S.  263,   34   8. 
Ct.  861,  68  U.   S.    (L.  ed.)    1305,  wherein 
the   court   said:      "The   contention   of   the 
appellants,  and  the  proposition  upon  which 
they   rely   to   sustain   jurisdiction   in   this 
court,  is  that,  by  their  intervention  in  the 
proceeding   in    the    United    States    district 
court  in   Louisiana,   they  initiated  a  con- 
troversy    in     the    bankruptcy     proceeding 
which  is  appealable  to  this  court  from  the 
circuit  court  of  appeals,  as  are  ordinary 
cases  in  equity  where  original  jurisdiction 
does  not  rest  on  diverse  citizenship  entirely 
(Judicial  Code,  §  128).    To  maintain  that 
proposition  Hewit  v.  Berlin  Mach.  Works, 
194  U.  S.  296,  48  L.  ed.  986,  24  Sup.  Ct. 
Rep.   690;    Coder  v.   Arts,  213  U.   S.  223, 
63  li.  ed.  772,  29  Sup.  Ct.  Rep.  436,  16  Ann. 
Cas.  1008;  Knapp  v.  Milwaukee  Trust  Co. 
216  U.  S.  646,  64  L.  ed.  610,  30  Sup.  Ct. 
Rep.  412;  Houghton  v.  Burden,  228  U.  S. 
161,  67  L.  ed.  780,  33  Sup.  Ct.  Rep.  491, 
and  cases  of  that  character,  are  cited.     In 
those  cases  it  was  held  that  controversies 
arising   in   bankruptcy,    in   the   nature    of 
plenary  suits,  concerning  property  claimed 
by  others  than  the  bankrupt,  do  not  come 
under  the  special  provisions  of  the  bank- 
ruptcy act  governing  petitions  for  review 
and  appeals,  but  take  the  course  of  ordinary 
cases  in  equity,  and  are  not  final  in  the  cir- 
cuit court  of  appeals  where  other  cases  of 
a  similar  character  would  not  be. 

The  bankruptcy  act  provides  for  review 
under  §  24b  of  administrative  orders  and 


1912  Supp.,  p.  003,  sec.  Ma, 


BANKRUPTCY. 
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decrees  in  the  course  of  bankruptcy  pro- 
ceedings which  are  not  made  specially 
appealable  under  §  25a.  And  controversies 
arising  in  bankruptcy  proceedings,  of  the 
charad;er  of  which  we  have  spoken,  under 
§  24a,  are  appealable  like  other  equity  cases. 
See  Re  Loving,  224  U.  S.  183,  60  L.  ed.  725, 
32  Sup.  Ot.  Rep.  446.  In  this  case  the 
merely  ancillary  jurisdiction  invoked  in  the 
seizure  of  this  property  in  the  hands  of 
those  holding  it  for  the  bankrupts  was  in  a 
mere  summary  proceeding  in  bankruptcy, 
and  its  character  could  not  be  changed  or 
its  jurisdiction  enlarged,  by  the  att^pted 
intervention  of  Lazarus,  Michel,  k  Lazarus 
under  alleged  assignments  of  the  property^ 

1912  Supp.,  p.  611,  sec.  24b. 

Exclusiveness  with  respect  to  section  24a. 
—  A  petition  for  revision  under  this  sec- 
tion and  an  appeal  taken  under  section 
24a  of  this  act  are  each  exclusive  of  the 
other.  Bothwell  v.  Fitzgerald,  (C.  C.  A. 
9th  Cir.  1915)  219  Fed.  408. 

Appeal  or  petition  to  revise  as  ezdosive 
or  optional  right.  —  To  the  same  effect  as 
the  original  note,  see  Southern  Cotton  Oil 
Co.  V.  Elliotte,  (C.  C.  A.  6th  Cir.  1914) 
218  Fed.  667,  dismissing  a  petition  to  re- 
view an  order  rejecting  a  claim,  which  was 
appealable  under  section  25a  (3). 

Questions  and  orders  reviewable  on  peti- 
tion—  When  a  claimant  complains  of  a 
supposed  mistake  of  law  made,  not  in  the 
rejection  of  his  claim,  but  in  the  court's 
exercise  of  its  incidental  right  to  consider 
and  determine  the  validity  of  a  lien  for  a 
part  of  the  amount  of  the  debt  claimed 
asserted  upon  property  in  the  hands  of  the 
bankrupt's  trustee,  he  has,  in  such  case, 
no  right  of  appeal  but  may  resort  to  a 
petition  to  superintend  and  revise  the  ac- 
tion of  the  court  in  dealing  with  an  inci- 
dent of  that  claim,  the  asserted  right  to  a 
lien.  A  controversy  resulting  from  the  as- 
sertion of  the  right  to  a  lien  on  the  bank- 
rupt's property  to  secure  part  of  the  al- 
lowed debt  owing  by  him  is  one  arising  in 
the  bankruptcy  proceeding,  within  the  mean- 
ing of  section  24  of  the  act,  and  the  order 
h^  which  such  controversy  is  disposed  of, 
is  subject  to  review  in  the  manner  provided 
for  by  subdivision  b,  of  that  section.  Hut- 
tig  Sash,  etc.  Co.  v.  Stitt,  (CCA.  5th 
Cir.  1914)  218  Fed.  1. 

A  summary  order  in  bankruptcy  proceed- 
ings is  reviewable  by  original  petition  un- 
der this  section.  In  re  Goldstein,  (C.  C.  A. 
7th  Cir.  1914)  216  Fed.  887.  And  see  In 
re  Petronio,  (C  C  A.  7th  Cir.  1914)  220 
Fed.  269,  wherein  it  was  held  that  an  order 
made  in  a  summary  proceeding  in  the  bank- 
ruptcy matter,  to  determine  the  title  to 
property  in  the  trustee's  possession  claimed 
adversely  by  one  who  was  neither  a  party 
nor  a  voluntary  intervener  in  the  bank- 
ruptcy proceedings  but  who  was  cited  to 
appear,  was  reviewable  by  petition  to  revise 
under  this  section. 


made  after  the  filing  of  the  petition  in 
bankruptcy  proceedings  in  the  original  case. 
We  think  the  district  court  was  right  in 
holding,  and  the  circuit  court  of  appeals 
right  in  affirming  its  decision,  that  what- 
ever claim  Lazarus,  Michel,  &  Lazarus  had 
under  the  circumstances  here  shown  must 
be  asserted  in  the  court  of  original  jurisdic- 
tion. The  attempted  intervention  in  the 
ancillary  proceeding  did  not  give  jurisdic- 
tion over  a  controversy  in  bankruptcy  ap- 
pealable under  the  Judicial  Code  to  the 
court  of  appeals,  and  thence  to  this  court. 
This  conclusion  must  result  in  the  dismissal 
of  the  attempted  appeal  here." 


An  order  eonfirming  the  sale  of  a  home- 
stead is  reviewable  under  this  section,  upon 
matter  of  law.  Pindel  v.  Holgate,  (C.  C 
A.  9th  Cir.  1915)  221  Fed.  342. 

Where  it  is  sought  to  present  to  the  Cir- 
cuit Court  of  Appeals  the  question  whether 
the  District  Court  erroneously  exercised 
jurisdicticm  to  determine  the  merits  of  an 
adverse  claim  to  property,  the  question  of 
law  so  raised  is  a  question  of  a  bankruptcy 
proceeding,  and  it  is  reviewable  by  a  peti- 
tion to  revise.  Gibbons  v.  Goldsmith,  (C. 
C  A.  9th  Cir.  1915)  222  Fed.  826,  wherein 
the  court  said:  "If  the  petitioner  were 
here  seeking  a  reversal  of  the  judgment 
on  the  merits,  and  asserting  the  adverse 
right  to  receive  all  or  a  portion  of  the  funds 
in  the  hands  of  the  court  in  the  proceeding 
which  was  instituted  therein,  her  remedy 
would  clearly  be  by  appeal.  For  wherever, 
in  a  proceeding  such  as  this,  a  third  person 
intervenes  in  the  bankruptcy  court  and  as- 
serts an  independent  and  superior  title  to 
the  property  held  by  the  trustee,  claiming 
the  right  to  recover  and  remove  the  same 
from  the  jurisdiction  of  the  bankruptcy 
court  as  part  of  the  estate  to  be  adminis- 
tered, he  institutes  a  controversy  in  a  bank- 
ruptcy proceeding,  whether  he  intervenes  by 
an  original  petition,  or  is  brought  into 
court  upon  the  application  of  the  trustee, 
and  to  review  the  judgment  of  that  court 
his  remedy  is  by  an  appeal  under  the  pro- 
visions of  section  24b.^ 

Questions  and  orders  not  reviewable  on 
petition  —  An  order  allowing  a  claim  of 
five  hundred  dollars  or  over,  when  standing 
alone,  is  not  reviewable  by  a  petition  to 
revise,  section  25a  (3)  of  this  act  author- 
izing an  appeal,  as  in  equity  cases,  from 
such  a  judgment  or  allowance.  Pindel  v. 
Holgate,  (C.  C  A.  9th  Cir.  1915)  221  Fed. 
342. 

A  judgment  recovered  in  an  action  for 
breach  of  condition  upon  the  bond  of  a 
trustee,  brought  under  section  50h  of  this 
act,  is  not  a  proceeding  in  bankruptcy,  re- 
viewable by  petition  to  revise.  United 
States  V.  Buggies,  (CCA.  6th  Cir.  1916) 
221  Fed.  256. 

A  decree  of  the  District  Court  relating 
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to  the  validity  of  a  lien  contested  on  a 
elaim  presented  to  the  referee  cannot  be 
reviewed  by  a  petition  to  superintend  and 
revise,  but  must  be  reviewed  by  appeal  un- 
der section  25a.  Home  Bank  for  Savings 
T.  Lohm,  (C.  C.  A.  4th  Cir.  1915)  223  Fed. 
«33. 

Time  for  filing  petition  —  To  the  same 
«ffect  as  the  original  note  see  In  re  Octave 
Mining  Co.,  (D.  C.  Ariz.  1914)  212  Fed. 
457,  in  which  case  it  appeared  that  a  peti- 
tion to  review  an  order  of  the  referee  in 
bankruptcy  was  filed  nearly  eleven  months 
after  a  decision  rejecting  a  secured  claim. 
Holding  that  the  petition  came  too  late  the 
court  said:  "No  case  has  been  pointed  out 
wherein  a  delay  of  more  than  six  months 
has  been  held  to  be  a  reasonable  time,  and  a 


strong  ar^iment  by  analogy  could  be  made 
for  a  limitation  of  ten  days.  The  Bankrupt 
Act  provides  that  appeals  from  the  allow- 
ance or  disallowance  of  claims  from  the 
District  Court  to  the  Circuit  Court  of  Ap- 
peals must  be  taken  within  ten  days  from 
the  rendition  of  judgment  by  the  District 
Court.  No  good  reason  has  been  shown 
why  a  longer  time  should  be  allowed  for 
appeals  from  the  referee  to  the  District 
Court." 

Matter  of  law.  —  To  the  same  effect  as 
the  original  note,  see  Whitla  v.  Boyd,  (C. 
C.  A.  9th  Cir.  1914)  213  Fed.  687;  Nelson 
V.  Heckscher,  (C.  C.  A.  4th  Cir.  1914)  219 
Fed.  682;  In  re  Petronio,  (C.  C.  A.  7th 
Cir.  1914)  220  Fed.  269;  Pindel  v.  Holgate, 
(CCA.  9th  Cir.  1915)  221  Fed.  342. 


1912  Supp.,  p.  623,  sec.  25a. 

Ezclnsiveness  with  respect  to  section  84a. 
To  the  same  effect  as  the  original  note,  see 
Rison  V.  Parkham,  (C.  C.  A.  4th  Cir.  1915) 
219  Fed.  176;  Sterne  v.  Merchants'  Nat. 
Bank,  (C.  C.  A.  8th  Cir.  1914)  216  Fed. 
S62;  In  re  Gold,  (C.  C.  A.  7th  Cir.  1913) 
210  Fed.  410. 

To  the  point  that  in  so  far  as  an  appeal 
seeks  a  reversal  of  an  order  disallowing  a 
general  claim,  as  distinct  from  the  denial 
of  a  lien,  it  is  appealable  only  under  the  ten 


day  limitation,  see  Massachusetts  Bonding, 
etc.,  Co.  V.  Kemper,  (C.  C.  A.  6th  Cir. 
1915)  220  Fed.  847. 

Questions  of  fact.  —  Concurrent  findings 
of  referee  or  jury  cmd  court  helow.  —  The 
settled  practice  is  not  to  set  aside  the  con- 
current fact  findings  of  the  referee  and  the 
District  judge  except  in  a  clear  case.  Car- 
roll V.  Stern,  (C.  C.  A.  6th  Cir.  1915)  223 
Fed.  723. 


1912  Supp.,  p.  633,  sec.  25a  (2). 


An  appeal  from  an  order  confirming  a 
composition  is  authorized  under  this  section. 
In  re  Bay  SUte  Milling  Co.,  (C.  C.  A.  2d 
Cir.  1916)  223  Fed.  778,  wherein  the  court 
said:  "This  section  apparently  has  not 
been  amended,  but  stands  as  it  did  when 
the  Bankruptcy  Act  was  passed.  It  allows 
appeals  from  a  judgment  'granting  or  de- 


nying a  discharge.'  Section  14o  provides 
that  the  confirmation  of  a  composition  shall 
discharge  the  bankrupt  from  his  debts. 
Such  judgment,  therefore,  is  the  legal  equiv- 
alent of  a  judgment  'granting  a  discharge,' 
and  it  seems  to  us  that  under  section  25  it 
may  be  revised  by  appeaL" 


1912  Supp.,  p.  634,  sec.  25a  (3). 


Where  a  creditor  asserts  both  a  debt  and 
a  lien.  —  To  the  same  effect  as  the  original 
note,  see  Home  Bank  for  Savings  v.  Lohm, 
(C.  C.  A.  4th  Cir.  1916)  223  Fed.  633. 

In  New  Hampshire  Savings  Bank  v.  Var- 
ner,  (C.  C.  A.  8th  Cir.  1915)  216  Fed.  721, 
the  court  held  that  the  character  of  a  rem- 
edy, whether  by  petition  to  revise  in  matter 
of  law  under  section  24b,  or  by  appeal  un- 
der 25a,  must  be  determined  by  the  nature 
of  the  claim  set  up  against  the  bankrupt 
estate  and  that  an  app^  under  this  section 
is  the  proper  remedy  to  question  the  valid- 


ity of  a  lien  asserted  as  security  for  a  debt 
of  more  than  $500. 

Where  a  creditor  asserts  both  a  debt  and 
a  lien  to  secure  the  same,  the  procedure  as 
to  the  debt  or  claim  governs,  with  inci- 
dental right  to  submit  proof  of  the  validity 
and  priority  of  the  lien  asserted  and  a  judg- 
ment denying  the  right  to  make  such  proof 
is  appealable  under  section  25a  (3)  and 
may  not  be  reviewed  upon  petition  to  revise 
under  section  24b.  In  re  Lane  Lumber  Co., 
(CCA.  9th  Cir.  1914)  217  Fed.  546. 


1912  Supp.,  p.  646,  sec.  29b  (1). 


Who  may  commit  offense.  —  Tt  is  at  least 
doubtful  whether  the  crime  of  concealing 
property  belonging  to  the  bankrupt  estate 
from  the  trustee,  as  defined  in  §  29b  (1) 
of  the  haiikTuptcy  act,  can  be  perpetrated 
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by  any  other  than  a  bankrupt  or  one  who 
has  received  a  discharge  as  such.    U.  S.  ▼. 
Kabinowich,  1915  238  U.  S.  78,  35  S.  Ct. 
682,  59  U.  S.  (L.  ed.)  1211. 
ContinidAg  concealments.  •— To  the  same 


1912  Supp.,  p.  646,  sec.  89b  (1).       BANKRUPTCY.      1^1*  Siipp.,  p.  646,  sec.  89b  (1). 


effect  as  the  original  note  see  Kaufman  v. 
United  States,  (C.  C.  A.  2d  Cir.  1914)  212 
Fed.  613. 

Concealment  by  corporation.  —  To  the 
same  effect  as  the  original  note  see  Kauf- 
man y.  United  States,    (C.  C.  A.  2d  Cir. 

1914)  212  Fed.  613. 

Conspiracy  to  conceal  corporation  asseta. 
—  Individuals  may  be  guilty  of  a  conspira- 
cy which  includes  in  its  purpose  a  fraudu- 
lent concealment  of  the  assets  of  a  bank- 
rupt corporation  even  if  the  corporation  is 
not  of  cannot  be  indicted  as  one  of  the  con- 
spirators. Kaufman  v.  United  States,  (C. 
C.  A.  2d  Cir.  1914)  212  Fed.  613. 

Conspiracy  to  conceaL  —  To  the  same 
effect  as  the  original  note  see  United  States 
v.  Rosenstein,  (E.  D.  N.  Y.  1914)  211  Fed. 
738. 

Conapira^cy  prior  to  "bankruptcy  as  con- 
tinuing concealment,  —  While  the  Bank- 
ruptcy Act  does  not  make  any  act  of  the 
bankrupt  before  the  bankruptcy  criminal, 
if  he,  before  the  bankruptcy,  has  concealed 
his  property,  and,  after  his  trustee  is  ap- 
pointed continutes  to  conceal  it  from  his 
trustee,  he  is  criminally  liable  under  the 
statute,  and  if  indicted  for  such  crime,  evi- 
dence of  his  acts  of  concealment  before  the 
bankruptcy,  as  well  as  those  subsequent 
thereto,  would  be  admissible  as  part  of  the 
res  gestae.  United  States  v.  Rhodes,  (S.  D. 
Ala.  1913)  212  Fed.  513. 

Persons  other  than  a  bankrupt  may  com- 
mit an  offense  by  conspiring  with  him  that 
he  shall  conceal  his  goods  and  an  indict- 
ment will  lie  imder  sec.  37,  Penal  Code, 
1909  Supp.  Fed.  Stat.  Annot.  416,  making 
it  a  crime  to  conspire  to  commit  any  offense 
against  the  United  States,  for  conspiracy 
to  conceal  from  a  trustee  in  bankruptcy 
property  belonging  to  the  estate  in  viola- 
tion of  section  29b  (1).  Tapack  v.  United 
States,  (C.  C.  A.  3d  Cir.  1915)  220  Fed. 
445. 

Criminal  intent.  —  To  the  same  effect  as 
the  original  note  see  United  States  v. 
Rhodes,   (S.  D.  Ala.  1913)   212  Fed.  513. 

Indictment.  —  A  demand  on  the  defendant 
by  the  trustee,  or  receiver,  or  any  other  per- 
sons need  not  be  alleged  in  the  indictment. 
The  statute  does  not  make  a  demand  a 
prerequisite  to  the  commission  of  the  of- 
fense which  it  denounces,  and  an  indictment 
for  a  statutory  offense  need  not  allege  any- 
thing which  the  statute  does  not  make  an 
ingredient  of  that  offense.  Meyer  v.  United 
States,  (C.  C.  A.  5th  Cir.  1915)  220  Fed. 
822. 

An  indictment  for  conspiracy  which 
charged  that  the  defendants  "corruptly 
and  wickedly"  conspired  to  bring  about  the 
concealment  "in  order  to  defraud  the  cred- 
itors" sufficiently  charges  that  the  conceal- 
ment was  made  "knowingly  and  fraudulent- 
ly" within  the  meaning  of  the  statute. 
Tapack  v.  United  States,  (C.  C.  A.  3d  Cir. 

1915)  220  Fed.  445,  wherein  the  court  said: 
"The  indictment  is  attacked  mainly  be- 
cause it  does  not  use  the  statutory  words 
*knowingly  and  frauduently*   in  describing 


the  crime  that  was  the  object  of  the  con- 
spiracy. It  is  undoubtedly  true  that  sec- 
tion 29b  (1)  of  the  Bankruptcy  Act  de- 
scribes the  crime  as  a  knowing  and  fraudu- 
lent concealment,  and  if  this  indictment 
does  not  contain  the  fair  equivalent  of 
these  words  it  is  fatally  defective.  Upon 
the  other  hand,  although  the  language  of 
the  indictment  might  have  been  improved 
in  form  or  arrangement,  section  1025,  R.  S. 
[2  Fed.  Stat.  Annot.  340]  requires  us  to 
uphold  it  if  the  defect  or  imperfection  did 
not  tend  to  the  prejudice  of  the  defendants. 
Just  how  they  have  been  prejudiced  may 
be  a  matter  of  some  doubt.  They  under- 
stood exactly  with  what  crime  the  govern- 
ment believed  them  to  be  charged;  during 
eight  days  the  trial  was  conducted  on  the 
theory  tliat  the  offense  was  conspiracy  to 
conceal  goods  knowingly  and  fraudulently; 
and  the  judge  submitted  the  question  of 
that  offense  to  the  jury.  Nevertheless  we 
agree  that,  in  the  interest  of  orderly  proce- 
dure and  for  the  full  protection  of  a  de- 
fendant's rights,  an  indictment  must  suffi- 
ciently set  forth  a  definite  crime,  under 
penalty  of  being  declared  invalid  if  an  es- 
sential element  be  lacking.  In  earlier  days, 
when  excellent  reasons  existed  for  constru- 
ing an  indictment  strictly  so  as  to  favor 
life  and  liberty,  it  is  probable  enough 
that  such  an  indictment  as  this  might 
have  been  held  deficient  in  precise  state- 
ment; and,  indeed,  some  comparatively 
recent  decisions  still  reflect  something 
of  the  earlier  spirit.  But  there  can  be 
no  doubt  that  the  prevailing  tendency 
now,  both  in  statute  law  and  in  decision, 
is  to  be  satisfied  with  substance  rather  than 
to  insist  upon  rigid  adherence  to  form;  an 
indictment  will  be  held  good  if  it  substan- 
tially charge  the  particular  offense  for 
which  the  defendant  is  about  to  be,  or  has 
already  been,  tried.  Burton  v.  U.  S.,  202 
U.  S.  344,  26  Sup.  Ct.  688,  50  L.  ed.  1057, 
6  Ann.  Cas.  362 ;  Dunbar  v.  U.  S.,  156  U.  S. 
195,  15  Sup.  Ct.  325,  39  L.  ed.  390 ;  McNiel 
V.  U.  S.,  150  Fed.  82,  80  C.  C.  A.  36 ;  SUte 
v.  Stein,  48  Minn.  466,  51  X.  W.  474; 
State  V.  Smith,  63  Vt.  201,  22  Ati.  604; 
Worsham  v.  Murchison,  66  Ga.  715.  Tested 
by  this  standard,  we  think  the  indictment 
before  us  should  be  sustained.  Knowing 
the  bankrupts'  precarious  situation,  all  the 
defendants  are  charged  with  having  con- 
spired 'corruptly  and  wickedly*  to  bring 
about  the  concealment,  and  the  object  of 
the  conspiracy  is  stated  to  be  *in  order  to 
defraud  the  creditors  of  Torem  and  Moore.' 
In  our  opinion  this  language  inevitably 
implies  that  the  concealment  of  the  goods 
was,  and  was  intended  to  be,  knowing  and 
fraudulent;  the  conduct  of  a  defendant  can- 
not be  innocent,  and  at  the  same  time  be 
corrupt  and  wicked,  aiming  at  the  commis- 
sion of  fraud.  We  think  the  language  just 
quoted  qualifies  from  first  to  last  the  whole 
description  of  the  conspiracy.  Nothing 
need  be  read  into  the  indictment  to  produce 
this  result;  the  words  are  already  there, 
and  if  their  arrangement  were  slightly  dif- 
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1912  Supp.,  p.  646,  sec.  29b  (1).       BANKRUPTCY. 


1912  Supp.,  p.  652,  sec.  29d. 


ferent,  even  the  criticism  that  is  now  being 
considered  would  be  fully  answered." 

Superfluous  allegation.  —  An  unnecessary 
averment  that  the  bankrupt  concealed  prop- 
erty from  the  receiver  will  not  impair  an 


indictment  which  sufficiently  alleges  every 
fact  necessary  to  be  proved  to  constitute 
the  offense  denounced  by  the  statute.  Meyer 
V.  United  States,  (C.  C.  A.  5th  Cir.  1915) 
220  Fed.  822. 


1912  Supp.,  p.  650,  sec.  29b  (2). 


False  oath.  —  The  offense  denounced  by 
this  section  is  not  of  equal  gravity  with 
perjury  and  is  therefore  not  within  the  rule 
of  the  burden  of  proof  in  perjury  cases. 
Kahn  v.  United  States,  (C.  C.  A.  2nd  Cir. 
1914)  214  Fed.  54,  wherein  the  court  said: 
"Of  course,  broadly  stated,  this  is  a  per- 
jury statute,  but  we  should  not  overlook 
the  fact  that  at  the  time  the  present  Bank- 
ruptcy Act  was  passed  there  was  on  the 
statute  book,  and  had  been  for  over  a  hun- 
dred years,  a  general  perjury  statute  (now 
section  125  of  the  Criminal  Code,  Act 
March  4,  1909,  c.  321,  35  Stat.  1111)  which 
provides  that  a  person  found  guilty  under 
its  provisions  'shall  be  fined  not  more  than 
two  thousand  dollars  and  imprisoned  not 
more  than  five  years.'  If  Congress  regarded 
the  crime  of  false  swearing  in  bankruptcy 
proceedings  as  equal  in  enormity  to  the 
crime  of  perjury,  what  necessity  was  there 
for  section  29b  (2)  at  all?  The  fact  that 
the  word  perjury  does  not  appear  in  the 
later  act  and  that  the  term  of  imprison- 
ment was  reduced  from  fhre  years  to  two 
years  and  the  $2,000  fine  omitted  alto- 
gether, makes  it  clear  that  Congress  in  the 
Bankruptcy  Act  was  dealing  with  a  crime 
not  in  its  judgment  so  aggravated  as  the 
erime  of  perjury.  If  this  view  of  the  situa- 
tion be  correct  it  is  manifest  that  the 
burden  of  proof  in  perjury  cases  is  not  nec- 
essarily applicable  here.  However,  the  an- 
cient rule  of  the  common  law  requiring  two 
witnesses  to  contradict  the  defendant's  oath 
has  been  practically  annulled  and  at  pres- 
ent the  rule  in  several  jurisdictions  means 
hardly  more  than  the  common-law  rule  that 
the  defendant  must  be  proved  guilty  beyond 
a  reasonable  doubt." 

The  materiality  of  a  false  oath  is  not  the 
test  of  whether  it  does  or  does  not  bar  a 
bankrupt's  discharge.  In  re  Sheinberg,  (S. 
D.  N.  Y.  1915)  223  Fed.  218,  wherein  the 
court  said:  "If  a  bankrupt  is  interrogated 
in  respect  of  subject-matter  which  goes  to 
the  question  of  his  discharge,  such  interro- 
gation is  clearly  4n  relation  to'  a  'proceed- 
ing in  bankruptcy,'  and  a  false  oath  made 
in  the  course  of  an  examination  under  the 
statute,  and  in  regard  to  a  relevant  subject 
of  inquiry,  is  the  kind  of  a  false  oath  which 
the  Congress  intended  should  bar  discharge." 

Cimii;2ative    punishment.  —  Where    in    a 


prosecution  for  perjury  on  an  indictment 
drawn  in  the  language  of  this  section,  the 
defendant  was  convicted  under  three  counts 
charging  him  with  making  the  same  false 
statement  on  three  different  occasions,  it 
was  held  that  he  was  guilty  of  one  offense 
only  and  could  not  be  sentenced  successively 
on  each  conviction.  Ulmer  v.  United  States, 
(C.  C.  A.  6th  Cir.  1915)  219  Fed.  641, 
wherein  the  court  said:  "The  first  count 
charges,  as  the  false  testimony,  Ulmer's 
statement  on  November  13th  that  he  re- 
ceived $1,500  in  currency  in  exchange  for 
his  check.  The  second  count  was  based  on 
the  same  statement  on  the  same  day;  and 
the  proof  interprets  these  two  counts  as 
applying  one  to  the  statement  and  one  to 
its  repetition  later  in  the  examination.  The 
third  count  is  based  upon  Ulmer's  testimony 
given  on  November  20th,  that  he  did  not 
receive  checks  in  exchange  for  his  check. 
He  was  convicted  upon  each  count,  and 
was  sentenced  to  imprisonment  for  two 
years  upon  the  first  count,  one  year  upon 
the  second  count,  and  two  years  upon  the 
third  count;  the  sentences  being  expressly 
made  successive  and  not  concurrent.  These 
three  counts  charge  one  offense  and  one 
only — the  making  of  substantially  the  same 
statement  during  the  examination.  Twice 
the  statement  is  put  in  one  form  and  once 
it  is  the  same  thing  in  converse  form.  One 
item  of  false  testimony,  constituting  a 
crime,  is  not  multiplied  into  several  crimes 
because  an  answer  is  repeated  as  many 
times  as  the  question  is  asked,  nor  because 
the  answer  is  varied  in  form  to  meet  the 
modified  shape  of  the  inquiry;  nor  can  it 
be  important  whether  an  intervening  recess 
IS  of  a  few  minutes  or  a  few  days,  so  long 
as  the  continuity  of  the  testimony  is  not 
broken.  Although  counsel  have  not  found, 
nor  do  we,  any  rulings  to  the  effect  that 
such  repetitions  constitute  only  one  crime, 
yet  this  conclusion  seems  to  us  inevitable, 
as  one  of  practical  necessity.  The  con- 
trary one  would  lead  to  the  unthinkable 
result  that  if  a  witness  had  testified  twice 
on  the  same  occasion  to  the  same  thing, 
and  had  been  tried  for  perjury  in  the  first 
statement  and  acquitted,  he  could  still  be 
tried  and  convicted  upon  the  second  state- 
ment." 


1912  Supp.,  p.  652,  sec.  29d. 

Limitation  does  not  apply  to  prosecution  Ct.  682,  59  U.  S.  (L.  ed.)  1211,  (reversing 
for  conspiracy  to  commit  offense.  — To  the  [C.  C.  A.  2d  Cir.  1915]  222  Fed.  846) 
same  effect  as  the  original  note  see  U.  S.  wherein  the  court  said:  "It  is  apparent 
V.  Rabinowich,   (1915)  238  U.  S.  78,  35  S.      from  a  reading  of  §  37,  Crim.  Code,  (§  5440, 
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BANKRUPTCY. 


1912  Supp.,  p.  666,  sec.  40s. 


Rev.  Stat.  [2  Fed.  Stat.  Annot.  338])  and 
has  been  repeatedly  declared  in  decisions 
of  this  conrty  that  a  conspiracy  to  commit 
a  crime  is  a  different  offense  from  the  crime 
that  is  the  object  of  the  conspiracy.  The 
conspiracy,  however  fully  formed,  may  fail 
of  its  object,  however  earnestly  pursued; 
the  contemplated  crime  may  never  be  con- 
summated; yet  the  conspiracy  is  none  the 
less  punishable.  Williamson  v.  United 
States,  207  U.  S.  425,  447,  62  L.  cd.  278, 


290,  28  Sup.  Ct.  Rep.  163.  And  it  is  pun- 
ishable as  conspiracy,  though  the  intended 
crime  be  accomplished.  Heike  ▼.  United 
States,  227  U.  S.  131,  144,  57  L.  ed.  450, 
455,  33  Sup.  Ct.  Rep.  226,  Ann.  Cas.  1014C, 
128.  *  *  *  In  our  opinion,  a  conspiracy 
to  commit  an  offense  made  criminal  by  the 
bankruptcy  act  is  not  of  itself  an  offense 
'arising  under'  that  act  within  the  mean- 
ing of  §  29d.'' 


1912  Supp.,  p.  655,  sec.  38a. 

Determination  on  review.  —  De  novo  on 
the  evidence.  —  Where  the  evidence  is  not 
in  serious  conflict  the  court  is  not  bound 
by  the  conclusions  of  the  referee  but  may 
disregard  the  findings  of  the  referee  entire- 
ly and  proceed  de  novo  to  reject  them  for 
reasons  of  law;  and  they  may  be  reviewed 
although  no  formal  exceptions  to  the  ref- 
eree's decision  are  filed.  In  re  Elmore  Cot- 
ton Mills,   (S.  D.  Ala.,  1914)  217  Fed.  810. 

Where  a  referee's  findings  are  not  suffi- 
ciently definite  to  enable  the  court,  on  a 
petition  for  review,  to  determine  the  legal 
questions  involved,  the  proceeding  will  be 
remanded  to  the  referee  for  the  additional 
facts  required.  In  re  Elmore  Cotton  Mills, 
(S.  D.  Ala.  1914)  217  Fed.  808. 

In  the  case  of  In  re  Hawley  Down  Draft 
Furnace  Co.,  (E.  D.  Pa.  1914)  214  Fed. 
500,  wherein  the  court  determined  that  the 
facts  were  not  found  with  sufficient  definite- 
ness  by  the  referee  to  enable  it  to  pass 
upon  questions  arising  out  of  the  real 
facts,  and  remanded  the  case,  with  in- 
structions to  grant  a  rehearing  and  to  give 
leave  to  every  party  in  interest  to  submit 
new  or  additional  evidence  and  offer  fresh 
or  additional  testimony  relative  to  the 
questions  which  had  been  raised  or  which 
might  arise  in  the  cause,  and  to  report  back 
his  findings. 

Weight  of  referee's  findings  of  fact.  —  To 
the  same  effect  as  the  original  note,  see  In 
re  Crumling,    (E.  D.   Pa.   1914)    214  Fed. 


603;  In  re  Pennell,  (C.  C.  A.  3rd  Cir.  1914  > 
214  Fed.  337;  In  re  Heffron  Co.,  (N.  D. 
N.  Y.  1914)  216  Fed.  642;  In  re  Cozatsky, 
(D.  C.  Conn.  1914)  216  Fed.  920;  In  re 
Klingerman,  (E.  D.  Pa.  1915)  219  Fed. 
758;  Baker  v.  Bishop-Babcock-Becker  Co., 
(C.  C.  A.  4th  Cir.  1916)  220  Fed.  657. 

In  Epstein  v.  Steinfeld,  (C.  C.  A.  3d  Cir. 
1914)  210  Fed.  236,  the  court  said:  "The 
findings  of  the  referee  were  made  by  him 
after  he  had  taken  a  large  amount  of  con- 
flicting testimony  covering  every  phase  of 
the  alleged  withholding  of  property  by  the 
bankrupt,  and  when  he  had  the  opportunity 
to  and  did  see  the  witnesses  who  testified. 
His  findings,  as  has  been  decided  over  and 
over  again,  ought  not  to  be  disturbed  ex- 
cept where  it  is  demonstrated  that  a  plain 
mistake  has  been  made." 

In  the  case  of  In  re  Utica  Pipe  Foundry 
Co.,  (N.  D.  N.  Y.  1915)  221  Fed.  787,  the 
court  said:  "It  has  always  been  the  practice 
of  this  court  to  adopt  and  approve  the  find- 
ings of  the  referee  or  special  master  on 
questions  of  fact,  where  there  was  a  sharp 
dispute  in  the  testimony,  unless  it  clearly- 
appeared  that  the  finding  and  conclusion 
was  either  imsupported  by  the  evidence  or 
clearly  against  the  weight  of  the  evidence. 
It  is  not  enough  that  the  court  thinks  it 
might  itself  have  arrived  at  a  different 
conclusion.  It  must  be  satisfied  on  the 
record  that  the  referee  or  special  master 
was  wrong  in  his  conclusions." 


1912  Supp.,  p.  665,  sec.  39  (9). 

Preservation  of  evidence. — To  the  same  effect  as  the  original  note,  see  In  re  Waters- 
Colver  Co.,  (E.  D.  N.  Y.  1914)  212  Fed.  761. 


1912  Supp.,  p.  666,  sec.  40a. 

Referee's  commissions.  —  To  the  same 
effect  as  the  original  note,  see  In  re  Elk 
Valley  Coal  Min.  Co.,  (W.  D.  Ky.  1914) 
213  Fed.  383. 

Extra  compensation.  —  To  the  same  effect 
as  the  original  note  see  In  re  M.  F.  Hourke 
Co.,  (E.  D.  Tenn.  1913)  209  Fed.  877. 

Commissions  on  moneys  constructively 
disbursed  by  a  trustee.  —  The  referee  is  en- 
titled to  commissions  on  the  amount  con- 
structively disbursed  by  a  trustee  to  lien- 
holders  out  of  the  sum  for  which  they  bid 
in  their  security.     In  re  Columbia  Cotton 
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Oil,  etc.,  Corp.  v.  Harlow,  (C.  C.  A.  4th 
Cir.  1913)  210  Fed.  824,  wherein  the 
court  said:  "By  the  original  act  of  1898 
the  referee's  one  per  cent,  was  to  be  rede- 
oned  only  on  the  sums  paid  as  dividends 
and  commissions.  It  was  held  that  he  was 
not  entitled  to  any  allowance  upon  pay- 
ments made  to  secured  creditors,  as  they 
were  not  dividends  in  the  bankruptcy  sense 
of  that  term.  It  soon  became  evident  that 
the  referees  were  inadequately  co7;;ipensated. 
It  not  infrequently  happened  that  practi- 
cally all  the  assets  of  large  and  troublesome 


191S  Supp^  p.  666,  sec.  40a. 


BANKRUPTCY. 


1912  Supp.,  p.  674,  sec.  41b. 


estates  in  the  end  were  awarded  to  secured 
creditors.  In  1903,  for  the  avowed  purpose 
of  remedying  this  state  of  affairs,  Congress 
BO  amended  section  40  of  the  act  as  to 
allow  a  one  per  cent,  commission  to  referees 
"on  all  moneys  disbursed  to  creditors  by 
the  trustee."  Since  then  the  commission 
has  been  reckoned  on  all  sums  paid  to 
creditors  irrespective  of  whether  they  were 
secured  or  unsecured.  In  the  case  before 
us  was  any  money  paid  the  lienholders? 
Literally  no.  Not  a  dollar  was  handed  over 
by  the  trustee  to  them.  The  relatively 
small  sum  which  passed  between  them  was 
paid  by  them  to  him.  Is  this  fatal  to  the 
referee's  contention?  If  at  the  sale  any 
other  than  the  bondholders  had  bought,  the 
purchase  price  would  have  been  received  by 
the  trustee,  and,  less  the  costs  and  expenses, 
would  have  been  by  him  disbursed  among 
the  bondholders.  In  that  event  the  referee 
would  have  been  entitled  to  his  commis- 
sions. If,  because  of  uncertainty  as  to  the 
extent  or  validity  of  their  lien,  difficulty  in 
ascertaining  speedily  and  accurately  how 
great  the  expenses  would  be,  or  the  char- 
acter and  amount  of  prior  claims,  or  for 
any  other  reason  the  TOndholders  had  been 
required  to  pay  their  bid  in  cash,  the  same 


thing  would  have  happened.  It  would 
harcfly  seem  that  the  referee's  rights  should 
be  different  merely  because  for  the  con- 
venience of  the  bondholders  they  were  ex- 
cused from  paying  in  $90,000  and  getting 
$87,955  back.  The  payment  of  the  latter 
sum  was  as  effectually  made  to  them  by 
crediting  it  on  their  bonds  as  it  could  have 
been  in  any  other  form.  It  does  not  seem 
wise  to  make  substantial  rights  depend  on 
such  unessential  differ^ces.  The  way  of 
making  payment  adopted  in  this  case  is 
far  the  simplest  and  most  convenient  for 
everybody.  Nothing  is  to  be  gained  by 
holding  that  if  it  be  adopted  the  referee 
will  lose  what  would  come  to  him  if  the 
more  roundabout  and  troublesome  method 
of  doing  the  same  thing  were  employed. 
The  learned  judge  below  recognized  that 
the  trustee  was  entitled  to  commissions  on 
the  full  amount  of  the  purchase  price,  as 
being  a  sum  disbursed  by  him  or  turned 
over  to  lienholders." 

Computation.  —  Referee's  fees  must  be 
computed  upon  the  amoimt  paid  and  dis- 
bursed to  creditors  and  not  upon  the  entire 
amount  of  the  claims  and  liabilities  of  the 
bankrupt  as  scheduled.  In  re  Phillips, 
(C.  C.  A.  5th  Cir.  1914)  210  Fed.  889. 


1912  Supp.,  p.  668,  sec.  41a  (1). 


Contempt  dependent  on  ability  to  comply 
with  Older.  —  To  the  same  effect  as  original 
note  see  Epstein  v.  Steinfeld,  (C.  C. 
A.  3d  Cir.  1914)  210  Fed.  236,  in 
which  the  court  held  that  an  order  re- 
quiring the  bankrupt  to  deliver  property 
should  not  be  granted  omless  it  was  shown 
that  he  was  physically  able  to  deliver  it 
to  the  trustee,  stating  the  correct  practice 
as  follows:  "If  the  bankrupt  denies  that 
he  has  possession  or  control  of  the  property, 
or,  if  a  third  person  in  possession  thereof 
claims  to  hold  it,  not  as  the  agent  or  repre- 
sentative of  the  bankrupt,  but  by  title 
adverse  to  him,  and  there  is  no  evidence  to 
indisputably  show  that  such  denial  or  claim 
is  false  or  fraudulent,  and  that  the  case  is 
one  of  simple  concealment  or  refusal  on 
the  part  of  the  bankrupt,  or  the  one  in  pos- 
session, to  deliver  up  the  property  as 
ordered,  it  would  be  an  unwarranted  stretch 
of  power  on  the  part  of  the  court  to  resort 

1912  Supp.,  p.  674,  sec.  41b. 

Punishment.  —  In  the  case  of  In  re  Krich- 
evsky,  (E.  D.  Pa.  1915)  219  Fed.  347,  a 
sur-rule  for  attachment  for  contempt  that 
the  bankrupt  be  committed  to  the  county 
prison  until  an  order  requiring  the  pay- 
ment of  concealed  money  to  the  trustee 
should  be  complied  with,  was  made  sb- 
solute.  The  court  said:  "There  are  several 
principles  of  the  law  involved  in  the  dispo- 
sition to  be  made  of  this  motion.  All  of 
them  are  in  themselves  of  the  greatest  im- 
portance. Some  of  them  overlap  others, 
and  are,  because  of  this,  exclusive  in  their 


to  a  summary  proceeding  for  contempt  for 
the  enforcement  of  its  order.  In  the  absence 
of  fraud  or  concealment,  the  bankrupt  court 
can  only  order  the  delivery  of  property  to 
the  trustee  which  the  bankrupt  is  physical- 
ly able  to  deliver  up,  having  the  same  in 
his  possession  or  control.  If  it  shall  appear 
that  he  is  not  physically  able  to  deliver 
the  property  required  by  the  order,  then, 
confessedly,  proceedings  for  contempt,  by 
fine  and  imprisonment,  would  result  in 
nothing,  certainly  not  in  a  compliance  with 
the  order.  The  contempt  in  this  case 
could  only  be  purged  by  a  reiteration  of  the 
physical  impossibility  to  comply  with  the 
order  whose  disobedience  is  being  thus  pun- 
ished. An  order  made  imder  such  circum- 
stances would  be  as  absurd  as  it  is  incon- 
sistent with  the  principles  of  individual 
Uberty." 
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operation.  The  one  we  will  put  first  is 
that  affecting  the  personal  liberty  of  the 
bankrupt.  The  power  of  the  court  to  en- 
force obedience  to  its  orders  must  be  un- 
doubted. Ihe  correlative  duty  to  carry  out 
the  mandi^tes  of  the  law  is  clear.  The  prin- 
ciple is  that  no  man  should  be  deprived  of 
his  liberty  until  after  the  verdict  of  a  jury 
condemning  him  to  its  loss,  or  otherwise  by 
due  process  of  law.  The  alternative  power 
vested  in  others  than  a  jury  should  be  ex- 
ercised in  due  subordination  to  this  pre- 
ferred procedure,  when  personal  liberty  is 


1912  Supp.,  p.  674,  sec.  41b. 


BANKRUPTCY. 


1912  Supp.»  p.  677,  sec.  44a. 


at  stake.  The  other  principle  of  due  auhor- 
dination  to  the  law  is,  however,  of  equal 
importance,  because  the  first  cannot  be 
secured  except  through  the  second.  The 
liberty  which  is  of  value  is  liberty  under 
the  law.  Law  is  of  value  only  when  re- 
spected, and  to  be  respected  it  must  be  en- 
forced. The  latter  observation  is  of  pres- 
sing application  to  the  general  situation 
out  of  which  this  particular  case  springs. 
Cases  of  fraudulent  insolvency,  if  frequent, 
soon  raise  a  public  scandal.  If  the 
machinery  of  the  law  devised  for  the  relief 
of  honest  debtors  upon  whom  the  mis- 
fortune of  insolvency  has  fallen  is  used  as 
the  instrument  of  fraud,  the  situation  be- 
comes intolerable.  That  such  attempts  will 
be  made  is  to  be  expected.  If  amiable 
weakness  palsies  the  punitive  hand  of  the 
law  when  the  fraud  is  exposed,  the  efforts 
of  those  who  are  charged  with  the  duty  of 
the  suppression  of  such  frauds  are  dis- 
couraged. The  facts  in  this  case  have  re- 
ceived the  very  fullest  investigation.  The 
fraud  of  this  bankrupt  is  clear.  The  ref- 
eree has  foimd  it.  The  court  has  given  its 
sanction  to  the  finding.  A  jury  has  pro- 
nounced his  guilt  to  have  been  proven 
beyond  a  reasonable  doubt.  The  bankrupt 
has  been  continuously  defiant  through  it 
all.  There  could,  after  this,  be  but  one 
possible  answer  to  the  demand  that  an  at- 
tachment issue.  The  bankrupt  might  not 
now  be  able  to  comply  with  the  order  of  the 
court.  Men  whose  sincerity  could  not  be 
questioned,  and  whose  opinions  command 
the  respect  of  the  court,  took  this  view  of 
the  case  and  interceded  for  him.  His  very 
creditors  were  believed  to  be  of  this  mind. 
A  special  reference  was  made  to  have  the 
attitude  of  the  creditors  found  and  made 
known  to  the  court.  The  referee  has  re- 
turned this  to  be  the  position  of  the  cred- 

1912  Supp.,  p.  677,  sec.  44a. 

Appointment  on  reopening.  —  To  the  same 
effect  as  the  original  note,  see  In  re  Koch- 
ester  Sanitarium,  etc.,  Co.,  (C.  C.  A.  2d 
Cir.  1915)  222  Fed.  22,  wherein  the  court 
said:  "We  think  the  language  of  this 
section  makes  it  plain  that,  when  an  order 
is  vacated  which  discharges  a  trustee  in 
bankruptcy,  it  does  not  have  the  effect 
usually  given  to  vacating  orders,  and  the 
old  trustee  is  not  ipso  facto  restored  to  his 
trusteeship,  but  there  is  a  vacancy  in  the 
office  whi(^  cannot  be  filled  by  the  court. 
It  is  necessary  to  proceed  as  in  the  first 
instance." 

Review  by  judge.  —  To  the  same  effect  as 
the  original  note,  see  In  re  Arti-Stain  Co., 
(D.  C.  Mass.  1914)  216  Fed.  942,  wherein 
the  court  held  that  the  proper  way  to  take 
review  of  the  proceedings  in  the  election  of 
a  trustee  is  by  a  petition  for  review  of  the 
order  of  the  referee  approving  the  appoint- 
ment of  the  trustee  by  the  creditors. 

Under  General  Order  XIII,  (89  Fed.  vii, 
32  G.  C.  A.  xvii)  the  appointment  of  a 
trustee    by    the    creditors    is    subject    to 
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itors  as  a  body.  There  are,  of  course, 
individual  exceptions.  If  the  bankrupt  is 
able  to  satisfy  the  court  of  his  inability  to 
comply  with  the  order,  they  do  not  wish  him 
to  be  punished  for  contempt.  The  duty  of 
the  court  is  clear.  We  have  heard  «all  the 
bankrupt  had  to  say,  and  all  which  could 
be  said  for  him.  The  conviction  forced 
upon  us  is  unfavorable  to  the  bankrupt.  He 
takes  refuge  in  statements  as  to  the  facts 
so  vague  as  to  be  unintelligible.  This 
might  be  due  to  a  lack  of  intelligence.  He 
resorts,  however,  to  the  most  unfounded 
and  scandalous  attacks  upon  every  one  con- 
nected with  the  investigations  which  have 
been  made.  He  has  displayed  a  low  cunning, 
which,  although  that  of  an  omintelligent,  is 
also  that  of  an  evil  and  criminal,  mind. 
He  has  plainly  sought  to  'make  lies  his 
refuge,'  and  the  Book  with  which  he  ought 
to  be  familiar  should  have  taught  him  that 
this  is  the  surest  indication  of  his  guilt. 
He  has  made  a  distinctly  bad  impression, 
and  has  confirmed  the  convictions  of  his 
guilt.  We  would  be  glad  to  accept,  if  we 
could,  the  views  of  those  who  have  inter- 
ested themselves  in  his  case.  This  we  have 
found  impossible,  and  we  cannot  but  think 
that  they  have  been  misled  by  kindness  of 
heart  to  bestow  their  confidence  upon  the 
unworthy.  We  are  constrained  to  find  that 
the  order  of  the  court  is  uncomplied  with, 
not  because  this  bankrupt  cannot,  but  be- 
cause he  will  not,  comply  with  it.  The 
case  is  disposed  of  by  the  order  filed  here- 
with. The  filing  of  such  an  order  is  all  we 
would  have  felt  called  upon  to  do,  except 
for  the  intercession  of  the  counsel  who  have 
appeared  for  this  bankrupt  and  those  who 
have  interested  themselves  in  his  cause. 
The  respect  which  we  feel  is  due  to  their 
opinion  alone  justifies  us  in  discussing  so 
plain  a  case." 


the  approval  or  disapproval  of  the  dis- 
trict judge.  This  is  a  matter  of  dis- 
cretion, depending  on  the  circumstances 
of  each  case.  But  the  choice  of  the 
creditors  should  not  be  overruled  by  the 
referee  or  district  judge  except  for  sub- 
stantial reasons,  and  the  confirmation  by 
the  district  judge  of  such  appointment 
should  not  be  disturbed  by  this  court  imless 
an  abuse  of  discretion  appear.  In  re  Mer- 
ritt  Const.  Co.,  (C.  C.  A.  2d  Cir.  1914)  219 
Fed.  555. 

Power  of  referee  to  appoint  trustee. — 
The  term  "court"  as  used  in  the  proviso 
that  if  the  creditors  do  not  appoint  a 
trustee  the  court  shall  do  so,  includes  the 
referee.  In  re  Knox,  (C.  C.  A.  6th  Cir. 
1915)  221  Fed.  36,  wherein  the  court  said 
that  although  the  creditors  are  given  con- 
trol of  the  election  under  normal  circum- 
stances and  such  control  should  not  lightly 
be  disturbed,  yet  in  emergency  the  referee 
has  ample  power  to  appoint  a  trustee — a 
power,  however,  which  should  be  most  spar- 
ingly exercised. 


int  Suppq  p.  681,  sec.  46<u 


BANKR  UFTCY.      »1«  Supp.,  p.  688,  sec,  47a  (2). 


1912  Supp.,  p.  681,  sec.  46a. 

Groujid  for  removaL  —  Where  a  trustee 
selects  as  his  attorney  the  attorney  of  an 
assignee  for  the  benefit  of  creditors  with 
whose  interests  the  interests  of  the  estate 
may  conflict,  the  only  remedy  is  the  removal 
of  the  trustee.  The  question,  in  such  cir- 
cuiDstancefl  is  not  do  these  interests  neces- 
sarily conflict,  but  may  they  conflict.  It  is 
the  duty  of  the  trustee  to  recover  from  the 
assignee  all  the  property  of  the  estate.  If 
he  and  the  assignee  and  the  common  attor- 


ney for  both  of  them  are  in  such  close  re- 
lation it  is  clear  that  the  trustee  is  not  in 
a  position  to  clash  with  the  assignee  over 
the  question  of  what  the  latter  should  turn 
over  to  the  estate.  The  trustee  should  not 
place  himself  in  such  position  in  relation 
to  another  as  to  give  any  color  to  a  sug- 
gestion that  he  is  not  acting  in  the  inter- 
ests of  the  estate  alone.  In  re  Forestier, 
(K.  D.  Cal.  1915)  222  Fed.  537. 


1912  Supp.,  p.  682,  sec.  47a  (2). 


Trustee's  right  to  collect  assets.  —  £ftnce 
the  amendment  of  1910,  —  To  the  same  ef- 
fect as  the  original  note  see  Triumph  Elec. 
Co.  V.  Patterson,  (C.  C.  A.  8th  Cir.  1914) 
211  Fed.  244;  Cooper  Grocery  Co.  v.  Park, 
(C.  C.  A.  5th  Cir.  1914)  218  Fed.  42; 
Massachusetts  Bonding,  etc.,  Co.  v.  Kemper, 
(CCA.  6th  Cir.  1915)  220  Fed.  847;  In  re 
JRichheimer,  (C.  C.  A.  7th  Cir.  1915)  221 
Fed.  16;  Marcus  Shipping  Assoc,  v.  Barnes, 
(la.  1915)  151  N.  W.  625. 

The  trustee,  under  this  section,  is  vested 
with  all  the  rights,  powers  and  remedies  of 
a  creditor  holding  a  lien  by  legal  or  equi- 
table process  on  property  in  his  custody. 
In  re  Phillips,  (W.  D.  Wash.  1913)  209 
Fed.  490.  And  this  includes  the  rights  of 
an  attaching  creditor.  Jump  v.  Sparling, 
(1914)  218  Mass.  324,  105  N.  E.  878. 

In  Meier  etc.,  Co.  v.  Sabin,  (C.  C.  A.  9th 
Cir.  1914)  214  Fed.  231,  the  court  held 
that  under  this  section  the  trustee  is  not 
limited  to  such  objections  to  a  transaction 
between  the  bankrupt  and  a  creditor  as  the 
bankrupt  might  have  had,  but  he  may  make 
any  objection  that  a  creditor  holding  a  lien 
might  make.  Thus,  an  agreement,  which 
prior  to  this  amendment  would  have  been 
valid  between  the  parties,  may  not  be 
valid  as  against  the  trustee. 

'TThe  amendment  of  June  25,  1910,  seems 
to  have  been  passed  to  remedy  a  defect  in 
the  bankruptcy  act  of  1898,  which  was  made 
apparent  by  the  decision  of  the  Supreme 
Court  in  York  Mfg.  Co.  v.  Cassell,  201  U.  S. 
334,  26  Sup.  Ct.  481,  50  L.  ed.  872,  and 
kindred  cases,  which  held  that  the  trustee 
in  bankruptcy,  under  the  original  act,  was 
vested  with  no  better  right  or  title  to  prop- 
erty than  the  bankrupt  had  when  the 
trustee's  title  accrued,  and  therefore  that 
personalty  which  was  the  subject  of  a  con- 
ditional sale,  and  which  had  not  been  taken 
in  execution  by  a  creditor  of  the  conditional 
vendee,  should  be  surrendered  by  the  trustee 
of  the  conditional  vendee  to  the  vendor, 
holding,  in  other  words,  that  although  a 
contract  of  conditional  sale  of  personalty 
was  void  as  against  the  creditors  of  a  con- 
ditional vendee,  who  had  levied  thereon 
prior  to  the  bankruptcy  proceedings,  yet  as 
between  the  parties  thereto  the  contract 
was  valid,  and,  because  the  trustee  was 
vested  with  no  better  title  to  the  property 
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than  the  conditional  vendee  who  had  become 
bankrupt,  the  conditional  vendor  was  enti- 
tled to  recover  the  property.  That  the  ob- 
ject of  the  amendment  was  as  stated  is  the 
view  taken  by  Mr.  Collier  in  his  work  on 
Bankruptcy  (10th  Ed.)  sec.  47,  p.  659, 
wherein  reference  is  made  to  the  Congres- 
sional Record  of  the  Sixl^-flrst  Congress, 
Second  Session,  pp.  2552-2554.  That  such 
was  the  purpose  of  the  act  may  be  inferred 
from  the  large  number  of  cases  in  which 
the  subject  of  the  conditional  sale  in  the 
hands  of  bankrupt  vendee  was  subjected  to 
the  payment  of  debts  and  not  returned  to 
the  conditional  vendor.  Of  course  the 
majority  of  the  cases  were  federal  cases, 
but  the  state  courts  recognized  the  change 
in  the  law.  Bank  of  North  America  v. 
Penn  Motor  Car  Co.,  235  Pa.  St.  194,  83 
Atl.  622,  a  case  involving  the  title  to  per- 
sonal property  is  a  case  in  point.  The 
court  there  expressed  the  view  that:  'The 
manifest  purpose  of  the  amendment  was  to 
enlarge  the  rights,  remedies,  and  powers 
of  a  trustee  in  bankruptcy,  and  it  had  the 
effect  of  vesting  in  the  trustee  the  rights, 
remedies,  and  powers  of  adjudgment  or 
other  creditor  having  a  lien,  and  of  an  un- 
satisfied execution  creditor  without  a  lien 
at  the  time  of  instituting  bankruptcy  pro- 
ceedings. In  other  words,  the  trustee  was 
given  the  power  to  assert  every  right  which 
such  creditors  could  have  asserted  during 
the  period  of  four  months  immediately  pre- 
ceding the  filing  of  the  petition  in  bank- 
ruptcy."'     In    re    Chotiner,     (W.    D.    Pa. 

1914)  216  Fed.  916.  See  to  the  same  effect 
Potter  Mfg.  Co.  v.  Arthur,  (C.  C.  A.  6th  Cir. 

1915)  220  Fed.  843.  And  see  In  re  Lane 
Lumber  Co.,  (C.  C.  A.  9th  Cir.  1914)  217 
Fed.  550,  wherein  the  language  of  the  court 
was  as  follows:  "It  is  claimed  that  the 
effect  of  this  amendment  is  to  vest  in  the 
trustee,  as  against  all  secret  or  unrecorded 
liens  such  as  that  involved,  a  title  and 
equity  in  the  property,  for  the  benefit  of 
the  creditors  of  the  bankrupt,  superior  in 
character  to  that  of  the  lien  of  the  vendor 
in  all  instances  where  the  latter  has  failed 
to  disclose  his  claim  of  lien  by  some  ap- 
propriate proceeding  to  enforce  it  prior  to 
the  vesting  of  the  property  of  the  estate  in 
the  hands  of  the  trustee.  But  we  think 
that  this  contention  involves  a  misconcep- 
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tion  of  the  purpose  and  effect  of  the  amend- 
ment in  question.  Prior  to  its  adoption  the 
trustee  was  without  power  to  question  the 
▼alidity  of  an  asserted  lien  upon  the  prop- 
erty of  the  estate,  however  defective,  if  the 
defect  were  one  which  could  not  have  been 
availed  of  by  the  bankrupt,  the  trustee  being 
vested  with  no  higher  riffht  as  to  the  prop- 
erty than  that  possessed  by  the  bankrupt 
at  the  time  of  the  devolution  of  the  title 
upon  the  trustee.  York  Manufacturing  Co. 
V.  Cassell,  201  U.  S.  344,  26  Sup.  Gt.  481, 
50  L.  Ed.  782,  and  cases  there  cited.  The 
amendment  was  obviously  designed  to  cure 
what  was  deemed  a  defect  in  this  regard, 
and  to  confer  the  power  upon  the  trustee, 
in  the  interest  of  the  general  creditors,  to 
contest  the  sufficiency  of  any  claimed  lien, 
pledge,  or  security  that  'a  lien  creditor  or 
a  judgment  creditor  might  challenge  had 
bankruptcy  not  intervened.'  Loveland  on 
Bankruptcy  (4th  Ed.)  §  372.  There  is 
nothing  in  the  amendment  indicating  that 
its  purpose  was  to  prescribe  a  rule  by  which 
the  validity  or  priority  of  such  liens  is  to 
be  determined  or  enforced.  In  that  respect 
the  law  is  left  untouched,  and  the  validity 
and  rank  of  the  lien  is  now  to  be  ascer- 
tained by  the  same  applicable  principles  as 
obtained  prior  to  the  change;  and  'a  lien 
which  is  valid  imder  the  state  law  as  against 
tJie  claims  of  such  creditors,  is  valid  under 
the  bankrupt  law  as  against  a  trustee  since 
the  amendment  as  well  as  before  it.'  Id.  The 
amendment,  in  other  words,  was  designed 
only  to  clothe  the  trustee  with  the  right  to 
question  the  validity  of  any  lien  claimed 
against  the  property  of  the  estate  which 
may  be  defective  under  the  law  creating  it, 
notwithstanding  the  bankrupt  might  have 
been  estopped  U>  do  so.  Pacific  State  Bank 
V.  Goates,  205  Fed.  618,  123  C.  C.  A.  634, 
Ann.  Cas.  1913E  846.  It  goes  no  further. 
It  does  not  affect  the  character  of  the  trus- 
tee's title  as  such.  That  is  defined  in  sec- 
tion 70  of  the  act,  which  clothes  the  trustee 
only  'with  the  title  of  the  bankrupt  as  of 
the  date  he  was  adjudged  a  bankrupt.' " 

The  amendment  of  1910  did  not  amend  or 
repeal  section  6  of  this  act.  Brandt  v.  May- 
hew,  (C.  C.  A.  9th  Cir.  1914)  218  Fed. 
422,  wherein  the  court  said:  "The  amend- 
ment does  not  affect  the  provision  of  that 
section,  in  which  the  intention  of  Congress 
is  plainly  expressed,  that  the  Bankruptcy 
Act  shall  not  affect  the  allowance  to  bank- 
rupts of  the  exempticms  which  are  prescribed 
by  state  laws.  Section  6  still  remains 
one  of  the  fundamental  provisions  of  the 
act,  and  it  is  the  duty  of  the  courts  to  con- 
strue the  act  with  all  its  amendments  as  a 
whole,  and  to  harmonize  all  its  parts.  The 
purpose  of  the  amendment  to  47a  was  to 
make  effective  the  rights  of  creditors 
against  those  who  claimed  secret  or  un- 
recorded liens  or  adverse  interests  in  the 
property  of  the  bankrupt.  Before  the 
amendment,  the  trustee  in  bankruptcy  was 
vested  with  no  better  title  to  the  bank- 
rupt's property  than  the  bankrupt  had  at 
the  time  when  the  trustee's  title  accrued. 
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He  stood  in  the  shoes  of  the  bankrupt,  and 
where,  under  the  law  of  the  state,  a  con- 
ditional sale,  a  vendor's  lien,  or  an  un- 
recorded mortgage  was  good  between  the 
parties,  it  was  good  as  against  the  trustee. 
The  amendment  gives  the  trustee  the  right 
to  attack  all  such  unrecorded  liens  and 
secret  equities,  without  requiring  that  he 
shall  be  in  the  position  of  representing 
creditors  who  have  acquired  liens  by  l^al 
or  equitable  proceedings  against  the  bank- 
rupt. It  is  conceded  that  the  purpose  of 
the  amendment  was  to  remedy  the  situa- 
tion disclosed  in  York  Manufacturing  Co. 
V.  Cassell,  201  U.  S.  344,  26  Sup.  Ct.  481, 
50  L.  Ed.  782,  in  which  it  had  been  re- 
afi&rmed  that  the  trustee  in  bankruptcy  was 
vested  with  no  better  right  or  title  to  the 
property  than  the  bankrupt  had  when  the 
trustee's  title  accrued,  and  that  where  a 
contract  of  conditional  sale  of  personal 
property  was  sood  as  between  the  parties 
themselves,  although  not  filed,  the  vendor 
of  such  property,  where  payment  had  not 
been  made,  might  remove  the  same  as 
against  all  creditors  of  the  bankrupt  who 
have  not  fastened  upon  it  by  some  specific 
lien.  The  amendment  should  be  construed 
in  the  light  of  the  purpose  which  it  was 
intended  to  serve,  and  this  is  shown  by  the 
report  of  the  Senate  judiciary  committee 
when  the  amendment  was  on  its  passage." 

Impairment  of  existing  rights.  —  The 
effect  of  the  amendment  of  1910  was  not 
to  impair  then  existing  rights.  Holt  v. 
Henley,  (1914)  232  U.  S.  637,  34  S.  Ct. 
459,  58  U.  S.  (L.  ed.)  767,  rewrsmg 
(C.  C.  A.  4th  Cir.  1912)  193  Fed.  1020; 
Deupree  v.  Watson,  (C.  C.  A.,  6th  Cir., 
1914)  216  Fed.  483. 

Dower  rights.  —  A  trustee  in  bankruptcy 
is  not  empowered  to  divest  the  dower  of  a 
wife,  as  the  amendment  of  1910  cannot  be 
construed  to  affect  estates  other  than  that 
of  the  bankrupt.  In  re  Chotiner,  (W.  D. 
Pa.  1914)  216  Fed.  916,  wherein  the  court 
said :  ''The  case  of  Holt  v.  Henley,  Trustee, 
232  U.  S.  637,  34  S.  Ct.  459,  58  U.  S. 
(L.  Ed.)  767,  may  be  referred  to  as  con- 
clusive authority  that  the  amendment  of 
June  25,  1910,  was  not  intended  to  affect 
property  rightis  which  existed  prior  to  the 
passage  of  such  amendment.  Upon  the 
authority  of  this  case,  the  question  now 
before  the  court  would  have  to  be  answered 
in  the  negative,  because,  if  for  no  other 
reason,  the  record  does  not  show  that  the 
estate  of  the  wife  of  the  bankrupt  arose 
subsequent  to  the  passage  of  the  amend- 
ment. The  case,  however,  should  not  turn 
upon  this  narrow  view,  but  upon  the  broad 
ground  that  the  bankruptcy  act,  as  amend- 
ed,  cannot  be  construed  to  affect  estates 
other  than  that  of  the  bankrupt.  The  acfc 
vests  in  the  trustee  no  other  estate  than 
the  bankrupt's.  If,  however,  such  a  con- 
struction should  be  given  to  the  act  as 
that  the  trustee  should  be  deemed  to  have 
an  'execution  in  common  form,'  yet  it 
should  not  be  held  that,  because  of  having 
such  an  execution,  he  has  the  right  to  seU 
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the  estate  of  the  wife,  in  view  of  the  limi- 
tationa  expressed  in  the  decisions  of  Penn- 
sylvania upon  the  right  to  divest  the  dower, 
and  in  view  of  the  act  of  Assembly  of  Penn- 
sylvania of  the  16th  of  June,  1836,  (section 
48  and  other  sections),  which  impose  upon 
the  sheriff  the  duty  of  executing  writs  in  a 
particular  way  at  particular  times  after 
special  notice^  etc  For  instance,  sections 
48,  49,  50,  and  51  of  that  act  (P.  L.  769) 
provide  for  an  inquisition  by  the  sheriff  as 
to  whether  the  clear  profits  of  the  real 
estate  will  be  sufScient  to  pay  the  debt  or 
damages,  together  with  the  costs,  and  an 
assessment  of  the  value  of  the  yearly  rents, 
and  if  the  land  will  pay  in  seven  years  the 
debt,  etc,  the  sheriff  is  to  deliver  possession 
to  the  execution  creditor,  but,  if  it  will  not, 
then  a  writ  of  venditioni  exponas  may  issue. 
It  is  true  that,  where  the  judgment  debtor 
waives  inquisition  and  condemnation,  in- 
quisition by  the  sheriff  is  not  required.  If, 
uierefore,  the  trustee  in  bankruptcy  be 
deemed  to  have  an  execution  in  common 
form,  is  he  also  to  be  deemed  to  have  a 
waiver  of  inquisition  by  the  bankrupt?  If 
inquisition  shows  that  the  profits  from  the 
land  will  pay  the  debt,  then  there  is  no 
sale,  and  the  widow's  dower  is  not  dis- 
charged. Plainly  the  language  of  the  bank- 
ruptcy act,  as  amended,  does  not  even  in 
general  terms  contemplate  the  divestiture 
of  the  widow's  estate  in  the  bankrupt's 
lands  in  the  manner  in  which  such  estate 
may  be  divested  in  Pennsylvania.  There- 
fore it  must  be  that  the  act  does  not  in  any 
way  affect  the  dower  of  the  wife.  Anotiher 
consideration  arises  that  in  many  states  the 
dower  of  the  wife  is  not  divested  even  by 
an  execution  in  common  form,  or  by  fore- 
closure of  a  mortgage,  unless  it  be  a  mort- 
gage given  to  secure  purchase  money.  In 
Ency.  of  Pleading  &.  Practice;  vol.  9, 
p.  316,  a  foot-note  gives  a  list  of  the  states 
ui  which  the  wife  of  a  mortgagor  is  a  neces- 
sary party  to  foreclosure  proceedings.  They 
are  Alabama,  Illinois,  Iowa,  Maryland, 
Massachusetts,  Michigan,  Mississippi,  Miss- 
ouri, New  Jersey,  New  York,  North  Car- 
olina, Ohio,  South  Carolina,  Tennessee, 
Virginia,  and  Wisconsin.  If  dower  in 
those  states  be  protected  in  proceed- 
ings upon  mortgages  given  by  the  hus- 
band, the  amendment  of  June  25,  1910, 
could  not  have  the  effect  in  those  states  of 
giving  the  trustee  such  an  interest  in  the 
bankrupt's  lands  as  would  enable  him  by 
sale  to  divest  dower.  That  the  act  was  not 
intended  to  affect  dower  generally  through- 
out the  United  States  must  be  held.  That 
it  should  affect  dower  in  Pennsylvania 
must  depend  upon  the  law  of  Pennsylvania, 
where  that  law  appears  to  have  been  within 
the  purview  of  the  bankruptcy  act.  As  we 
have  seen,  the  law  of  Pennsylvania  protects 
the  dower,  except  as  hereinabove  outlined. 
The  act  of  Congress  does  not  in  terms  ex- 
pressly give  the  trustee  any  right  to  dis- 
pose of  the  dower  of  the  wife.  Therefore 
the  trustee  should  not  have  attempted  to 
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sell  the  property  of  the  bankrupt  free  and 
discharged  of  the  wife's  dower." 

Priority  of  unrecorded  mortgages  and 
conditional  sales.  —  The  act  of  June,  1910, 
amendatory  of  the  Bankruptcy  Act,  had  as 
its  main  purpose  the  preventing  of  unrecord- 
ed mortgages  and  conditional  sales  from 
having  priority  over  general  creditors.  In 
re  Grovenstein-Bishop  Co.,  (N.  D.  Ga.  1915) 
223  Fed.  878. 

Rights  against  holder  of  unrecorded  mort- 
gage.—  The  amendment  of  1910  was  in- 
tended to  protect  general  creditors  against 
holders  of  unrecorded  mortgages  and  con- 
ditional sale  contracts,  and  imder  its  pro- 
vision the  right  of  a  trustee  to  property 
held  by  the  bankrupt  is  superior  to  that 
of  a  mortgagee  holding  under  an  unrecorded 
mortgage.  In  re  Social  Circle  Cotton 
Mills,  {N.  D.  Ga.  1914)  213  Fed.  994. 

Time  as  of  which  trustee  takes  status  of 
creditor.  —  In  Bailey  v.  Baker  Ice  Mach. 
Co.,  (1915)  239  U.  S.  268,  36  S.  Ct.  50, 
(affirming  (C.  C.  A.  8th  Cir.  1913)  209 
Fed.  603)  the  court  construing  a  portion  of 
section  47a  (2),  said:  "That  section  pro- 
vides that  a  trustee  in  bankruptcy,  'as  to 
all  property  in  the  custody  or  coming  into 
tixe  custody  of  the  bankruptcy  court,  shall 
be  deemed  vested  with  all  the  rights,  rem- 
edies, and  powers  of  a  creditor  holding  a 
lien  by  legfu  or  equitable  proceedings.'  Al- 
though otherwise  explicit,  this  provision 
does  not  designate  the  time  as  of  which  the 
trustee  is  to  be  regarded  as  having  ac- 
quired the  status  indicated,  and  yet  some 
Soint  of  time  must  be  intended.  Is  it  the 
ate  of  the  trustee's  appointment,  the  filing 
of  the  petition  in  bankruptcy,  or  some  time 
anterior  to  both?  When  not  otherwise 
specially  provided,  the  rights,  remedies 
and  powers  of  the  trustee  are  determined 
with  reference  to  the  conditions  existing 
when  the  petition  is  filed.  It  is  then  that 
the  bankruptcy  proceeding  is  initiated,  that 
the  hands  of  the  bankrupt  and  of  his  credi- 
tors are  stayed  and  that  his  estate  passes 
actually  or  potentially  into  the  control  of 
the  bankruptcy  court.  We  have  said :  'The 
filing  of  the  petition  is  assertion  of  juris- 
diction with  a  view  to  the  determination  of 
the  status  of  the  bankrupt  and  a  settle- 
ment and  disposition  of  his  estate.  The  ex- 
clusive jurisdiction  of  the  bankruptcy  /Dourt 
is  so  far  in  rem  that  the  estate  is  regarded 
as  in  custodia  legis  from  the  filing  of  the 

Eetition.'  Acme  Harvester  Co.  v.  Beekman 
umber  Co.,  222  U.  S.  300,  307.  And 
again:  'We  think  that  the  purpose  of  the 
law  was  to  fix  the  line  of  cleavage  with 
reference  to  the  condition  of  the  bankrupt 
estate  as  of  the  time  at  which  the  petition 
was  filed  and  that  the  property  which  vests 
in  the  trustee  at  the  time  of  adjudication  is 
that  which  the  bankrupt  owned  at  the  time 
of  the  filing  of  the  petition.'  Everett  v. 
Judson,  228  U.  S.  474,  479.  And  see 
Zavelo  V.  Reeves,  27  U.  S.  626,  631.  Had  it 
been  intended  that  the  trustee  should  take 
the  status  of  a  creditor  holding  a  lien  by 
legal  or  equitable  process  as  of  a  time  an- 
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terior  to  the  initiation  of  the  bankruptcy 
proceedings,  it  seems  reasonable  to  believe 
that  some  expression  of  that  intention 
would  have  been  embodied  in  sec.  47a  as 
amended.  As  this  was  not  done,  we  think 
the  better  view,  and  one  which  accords  with 
other  provisions  of  the  act,  is  that  the 
trustee  takes  the  status  of  such  a  creditor 
as  of  the  time  when  the  petition  in  bank- 
ruptcy is  filed." 

Action  by  trustees.  —  Duty  to  bring  on 
request.  —  It  is  the  duty  of  a  trustee,  on 
the  request  of  a  creditor,  to  bring  an  action 
to  set  aside  a  fradulent  transfer,  and  if  he 
refuses  to  do  so  any  person  interested  may 
bring  the  same  in  his  own  name.  Thus  in 
Casey  v.  Baker,  (N.  D.  N.  Y.  1914)  212 
Fed.  247,  the  court  stated  the  facts  in  that 
case  and  the  rule  applicable  thereto,  as  fol- 
lows: "Here,  from  the  record,  it  is  ap- 
parent that  the  trustee  is  opposing,  and 
intends  to  oppose,  the  setting  aside  oi  these 
alleged  fraudulent  transfers.  He  is  oppos- 
ing the  general  creditors  of  the  bankrupt 
in  a  suit  instituted  by  one  of  them  having 
a  judgment  and  execution  returned  unsatis- 
fied, and  being  thereby  in  a  position  to 
attack  such  transfer  by  coming  into  court 
and  joining  hands  with  the  bankrupt  and 
his  fraudulent  transferee  to  deny  the  rights 
of  creditors  to  have  the  transfer  set  aside. 
This  trustee  when  appointed  found  a  suit 
pending  against  the  bankrupt  brought  by  a 
judgment  creditor  to  set  aside  a  fraudulent 
(alleged)  transfer  of  property  of  the  value 
of  seven  thousand  dollars,  and  which,  if  re- 
covered, will  go  into  the  estate  for  the  bene- 
fit of  all  creditors.  This  suit  in  equity  was 
pending  in  the  state  court.  The  trustee  peti- 
tioned that  court  to  come  in  and  plead,  as- 
sert his  rights,  if  any.  Allowed  to  come  in 
and  plead,  he  denied  that  the  transfers  were 
fraudulent,  and  in  effect  denied  that  he,  as 
trustee  or  otherwise,  has  any  interest  in 
the  property,  but  still  he  asks  judgment 
that,  if  the  transfers  at  the  suit  of  the 
judgment  creditor  are  set  aside,  he  receive 
the  proceeds.  He  thus,  in  a  court  of  equity, 
for  this  is  a  court  of  equity  and  the  suit  is 
on  the  equity  side  of  the  court,  submits 
himself  to  the  jurisdiction  of  this  court  by 
removing  the  cause  here,  and  places  himself 
in  the  attitude  of  a  party  entitled  to  bring 
suit,  and  whose  duty  it  was  to  bring  suit 
on  request,  if  properly  indemnified,  but 
who  refuses  to  do  so.  In  such  case  any 
person  interested  in  having  the  suit  Institu- 
ted and  prosecuted  may  bring  same  in  his 
own  name,  and  maintain  it  for  the  benefit 
of  himself  and  all  others  interested,  making 
the  one  who  should  have  instituted  the  suit 
a  party  defendant.  While  nominally  a 
defendant,  Lacey,  as  trustee,  is  in  truth  so 
far  as  interest  is  concerned  the  plaintiff. 
If  there  be  a  recovery  he  as  trustee  will  be 
entitled  to  the  proceeds,  subject  to  liens 
for  the  benefit  of  all  general  creditors." 

Sales  of  property.  —  Court  has  discretion' 
ary  control  of  sales.  —  To  the  same  effect 
as  original  note  see  In  re  Knox  Automobile 
Co.,  (D.  C.  Mass.  1913)  210  Fed.  569. 
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Garnishment  of  dividend.  —  The  right  to 
garnishee  a  dividend  payable  to  a  creditor 
of  the  bankrupt  is  not  generally  recognized. 
In  re  American  Electric  Tel.  Co.,  (C.  C.  A., 
7th  Cir.  1914)  211  Fed.  88,  wherein  the 
court  said:  "The  main  question  here  pre- 
sented is  whether  or  not  it  was  error  for 
the  District  Court  to  permit  the  introduc- 
tion into  this  bankruptcy  proceeding  of  an 
independent  and  entirely  irrelevant  matter. 
For  respondent  it  is  claimed  that  by  anal- 
ogy the  law  and  practice  relative  to  per- 
mitting suits  against  receivers  is  applicable 
to  trustees  in  bankruptcy.  If  this  be  so, 
then  the  District  Court  had  the  power,  in 
its  legal  discretion,  to  permit  the  garnish- 
ment of  the  trustee.  Undoubtedly  the  bank- 
ruptcy court  has  power  to  permit  suit 
against  its  trustee  or  receiver  with  refer- 
ence to  liens  upon  or  title  to  specific  prop- 
erty claimed  by  the  trustee.  This,  however, 
is  not  such  a  case.  Here  the  respondent 
sought  to  create  a  lien.  The  effect  is  to 
inject  into  the  bankruptcy  proceedings  a 
suit  to  enforce  payment  of.  a  claim  against 
a  creditor  of  the  bankrupt,  a  matter  in 
which  the  trustee  was  not  concerned  and 
one  neither  covered  nor  contemplated  by 
the  bankruptcy  act.  Clause  2  of  section  47 
of  the  Act  July  1,  1898,  c.  541,  30  Stat. 
657,  requires  the  trustee  to  'close  up  the 
estate  as  expeditiously  as  is  compatible 
with  the  best  interests  of  the  parties  in 
interest.'  Clause  9  of  said  section  directs 
the  trustee  to  'pay  dividends  within  ten 
days  after  they  are  declared  by  the  referee.' 
It  is  apparent  that  any  attempt  to  adjust 
the  rights  of  a  creditor  of  the  bankrupt  as 
against  the  rights  of  one  seeking  to  enforce 
a  claim  against  the  creditor's  dividend 
must,  when  carried  out  to  its  logical  result, 
place  an  additional  burden  upon  the  bank- 
ruptcy court  and  work  a  delay  in  the  set- 
tlement of  the  estate.  It  is  conceivable 
that  garnishment  proceedings  may  be  pro- 
longed for  years,  so  that  the  court  may  be 
congested  with  unfinished  business  which 
in  no  way  concerns  the  bankruptcy  cases  so 
remaining  undisposed  of,  thus  becoming  an 
independent  collection  tribunal,  whereas  it 
was  the  purpose  of  the  act,  as  stated  in 
Wood  V.  Wilbert,  226  U.  S.  384-387,  33 
Sup.  Ct.  125,  127,  57  L.  Ed.  264,  'to  secure 
an  equality  of  distribution  of  the  estate  of 
the  bankrupt  among  his  creditors.'  In  the 
present  case,  the  rights  of  Grant  as  assignee 
of  Lyman'  are  involved  and  would  have  to 
be  adjusted.  As  long  ago  as  1879  it  was 
held  (In  re  Cunningham,  Fed.  Cas.  No. 
3,478)  that  garnishment  of  a  dividend  in 
a  bankruptcy  cause  could  not  be  enter- 
tained; that  it  would  work  delay;  and  that 
the  court  knew  no  law  or  usage  which 
would  justify  the  court  in  making  an  order 
directing  the  assignee  (trustee)  to  pay 
the  creditor's  dividend  to  the  party  gar- 
nisheeing,  as  a  matter  of  comify.  In  Re 
Kohlsaat,  Fed.  Cas.  No.  7,918,  the  court 
refused  to  give  leave  to  attach  the  dividend 
of  a  creditor  of  the  bankrupt  on  the  ground 
that  it  was  'no  part  of  the  province  of  this 


19ld  Supp.,  p.  685,  sec  47a  (5).      BANKRUPTCY. 


1912  Sapp^  p.  689,  sec.  48a. 


court  to  become  the  stakeholder  for  parties 
litigant  in  a  state  court.'  'Whereas,  in 
this  case,*  says  the  court  in  Re  Hollander 
(D.  C.)  181  Fed.  1020,  'the  petitioner 
neither  claims  title  to  nor  specific  lien  upon 
the  fimd  in  question,  and  has  not  procured 
the  appointment  of  a  receiver,  who  has  suc- 
ceeded to  the  creditor's  title,  the  court  can- 
not be  asked  to  suspend  or  deny  the  right 
of  the  creditor  to  receive  his  dividend.' 
The  Circuit  Court  of  Appeals  for  the  Ninth 
circuit.  In  Re  Argonaut  Shoe  Co.,  187  Fed. 
784,  109  C.  C.  A.  632,  held,  in  a  case  sim- 
ilar to  the  present  case,  that  'the  right  to 
garni^ee  funds  in  custodia  legis  must  de- 
pend upon  express  statutory  authority,' 
and  that  'the  distribution  of  the  assets  of 
the  bankrupt,  therefore,  cannot  be  stayed 
or  prevented  by  the  process  of  a  state  court, 
the  object  of  which  is  to  withhold  a  divi- 
dend from  a  creditor  entitled  thereto  for 
the  security  of  a  plaintiff  pending  litiga* 
tion.'  In  the  case  of  In  re  Kranich,  182 
Fed.  849,  the  District  Court,  upon  a  dif- 
ferent state  of  facts  from  those  here  ob- 
taining, permitted  a  garnishment  proceed- 
ing to  be  enforced,  basing  its  judgment 
upon  the  ground  that  the  only  objector  had 


failed  to  establish  his  right  to  the  fund, 
and  the  fact  that  a  judgment  had  been  ren- 
dered in  the  state  court  and  that  the  trus- 
tee was  not  opposing  the  garnishment. 
The  court  insisted,  however,  that  the  allow- 
ance must  be  accepted  as  purely  ez  gratia. 
In  Re  St.  Albans  Foundry  Co.,  4  Am. 
Bankr.  Rep.  594,  the  referee  permitted  the 
garnishment  of  a  dividend  where  the  bank- 
rupt had  been  served  as  fi;amishee  previous 
.  to  the  bankruptcy  proceedings.  Upon  prin- 
ciple, however,  we  are  of  the  opinion  and 
hold  that  the  question  involved  is  not  af- 
fected by  any  rule  of  comity,  but  is  one  of 
right;  that  it  is  not  within  the  power  of  a 
bankruptcy  court,  in  the  absence  of  stat- 
utory authority,  to  permit  the  garnishment 
of  a  declared  dividend,  especially  where,  as 
in  the  present  case,  the  rights  of  an  as- 
signee are  involved;  that  the  entertainment 
of  an  application  to  withhold  distribution 
is  contrary  to  the  language  and  spirit  of 
the  bankruptcy  act;  that  to  aid  a  state 
court  attachment  by  withholding  the  pay- 
ment to  the  creditor  gives  entrance  to  a 
parasite  upon  the  bankruptcy  proceedings 
which  may  seriously  afifect  the  efficiency  of 
the  act  and  should  not  be  tolerated."  - 


1912  Supp.,  p.  685,  sec.  47a  (5). 


Tarty  in  interest." — ^Any  person  entitled  to  appear,  such  as  a  party  opposing  a  dis- 
cbarge, even  though  he  have  no  provable  claim,  is  a  "party  in  interest"  within  this 
section.    In  re  Waters-Colver  Co.,  (E.  D.  N.  T.  1914)  212  Fed.  761. 


1912  Supp.,  p.  686,  sec.  47a  (11). 


Setting  apart  exemptions.  —  Right  of  em- 
emption.  —  This  section,  together  with  sec- 
tion 7a  (8)  of  the  Bankruptcy  Act,  refers 
the  right  of  exemptions  to  conditions  exist- 
ing at  the  time  the  petition  in  bankruptcy 
is  filed.  In  re  Crum,  (N.  D.  Ohio  1913) 
221  Fed.  729. 

Construction  of  exemption  statute,  —  In 
setting  apart  exemptions,  the  exemption 
statutes  should  be  liberally  construed  with 
the  view  of  effectuating  the  object  of  the 
law  maker  and  that  limited  protection  to 
the  home  which  is  the  special  object  of  the 
law's  concern.  In  re  Swanson,  (W.  D. 
Wash.  1914)  213  Fed.  353. 

The  administration  of  an  exemption  law 
should  comport  with  the  beneficent  spirit 
that  prompted  its  enactment  and  a  court 
of  bankruptcy  should  not  attempt  to  defeat 
an  exemption  by  niceties  of  practice  or  by 
mere  details  of  administration  when  the  ex- 
emption is  plainly  made  and  asserted. 
Smith  ▼.  Thompson,  (C.  C.  A.  8th  Cir.  1914) 
213  Fed.  335. 

OenertU    order    Tfo,   17.  —  To    the   same 


effect  as  the  original  note  see  In  re  Harrell, 
(3  D.  N.  C.  1915)   222  Fed.  160. 

Exemption  in  lands  toithout  furisdiction, 
—  Generally  speaking  a  trustee  in  bank- 
ruptcy can  set  apart  only  such  property 
as  is  exempt  under  the  state  law.  In  re 
Cheatham,  (W.  D.  Ky.  1914)  210  Fed.  370. 

Effect  of  setting  apart  exempt  proper- 
ty.—  After  the  property  is  set  aside  neith- 
er the  trustee  nor  tne  bankruptcy  court  has 
any  further  authority  over  it.  In  re  Cheat- 
ham,   (W.  D.  Ky.  1914)   210  Fed.  370. 

It  seems  evident,  however,  that  the  mere 
act  of  the  trustee  in  setting  apart  exempt 
property  has  not  been  given  the  force  of 
an  adjudication.  He  is  required  to  report 
the  items  of  exempt  property,  with  the 
estimated  values  thereof,  to  the  court.  This 
report  may  be  contested,  and,  as  between 
the  creditor  and  the  bankrupt,  does  not  be- 
come final  and  conclusive  until  the  court 
shall  have  acted  thereon.  Seedig  v.  Clifton 
First  Nat.  Bank,  (Tex.  1914)  168  S.  W. 
445. 


1912  Supp.,  p.  689,  sec.  48a. 

The  word  "case^  as  employed  in  this  sec-  that  which  Is  brought  and  prosecuted  fai 
tion  is  not  intended  to  be  of  other  than  the  the  form  of  a  single  proceeding.  Although 
ordinary  significance,  viz.,  a  comprehensive  in  bankruptcy,  a  partnership  and  its  mem- 
term,  embracing  the  aggregate  in  respect  to      bers   are   separate   entities,   with   separate 
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1912  Supp^  p.  689,  sec.  48a. 


BANKRUPTCY, 


1912  Supp.,  p.  700,  sec.  67a. 


estates,  it  cannot  be  claimed  tbat,  though 
joined  and  prosecuted  in  the  form  of  a 
single  petition,  they  present  separate  cases 
for  the  purpose  of  fees,  commissions  or 
aught  else.  In  re  Rider,  (D.  C.  Mont., 
1916 )  220  Fed.  193. 
Extra  compensation.  —  A  trustee  ii>^o  ia 

1912  Supp.,  p.  690,  sec.  48d. 

Receiver's  fees.  —  Where  it  appeared  that 
the  receiver  was  in  possession  of  the  prop- 
erty not  more  than  six  days,  and  opened 
for  business  only  for  three  brief  periods, 
and  the  stock  was  sold  through  no  effort 
on  his  part,  it  was  held  that  his  services 
would  not  warrant  a  fee  larger  than  two 
per  cent,  on  the  first  one  thousand  dollars 
and  one  half  of  one  per  cent,  on  all  above 
one  thousand  dollars,  under  this  section. 
In  re  Griesheimer,  (N.  D.  Cal.  1913)  209 
Fed.  134. 


also  an  attorney  at  law.  —  To  the  same 
effect  as  the  original  note,  see  In  re  Van 
Denburg,  (N.  D.  Ohio  1914)  221  Fed.  475^ 
wherein  the  court  held  that  a  trustee  who 
is  an  attorney  at  law  may  not  receive,  in 
addition  to  his  fees,  compensation  for  legal 
services  performed. 


Review.  —  The  fixation  of  the  receiver's 
compensation  rests  in  the  sound  discretion 
of  the  district  judge  and  cannot  come  up 
for  review,  except  when  such  discretion  has 
been  plainly  abused  and  the  record  suf- 
ficiently indicates  upon  what  state  of  facts 
the  discretion  was  exercised.  In  re  Cash- 
Papworth,  Grow-Siv.,  (CCA.  2d  Cir. 
1913)  210  Fed.  24. 


1912  Supp.,  p.  693,  sec.  49a. 

'Parties  in  interest"  includes  persons  entitled  to  appear,  even  though  they  have  no 
provable  claim,  such  as  a  party  opposing  a  discharge.  In  re  Waters-Colver  Co.,  (£.  D. 
N.  y.  1914)  212  Fed.  761. 


1912  Supp.,  p.  693,  sec.  50h. 

Action  on  trustee's  bond.  —  Manner  of 
bringing  action,  —  An  action  for  breach  of 
condition  upon  the  bond  of  a  trustee  in 
bankruptcy  may  be  maintained  only  in  the 
name  of  the  United  States  for  the  use  of  the 
person  injured  by  a  breach  of  its  condition. 
Such  action  is  a  plenary  suit  and  not  a 

1912  Supp.,  p.  699,  sec.  56b. 

Secured  and  priority  creditors.  —  To  the 
same  effect  as  the  original  note,  see  Emer- 
ine  V.  Tarault,  (C.  C  A.  6th  Cir.  1916)  219 
Fed.  68,  wherein  the  court  held  that  secured 


proceeding  in  bankruptcy  and,  ft  would 
seem,  may  be  brought  in  the  state  court 
as  well  as  in  the  f^eral  court.  Judgment 
recovered   therein   cannot   be   reviewed    by 

getition  to  revise  under  section  24b.    United 
tates  V.  RugglcA,  (CCA.  6th  Cir.  1915) 
221  Fed.  256. 


creditors  may  be  counted  as  petitioning 
creditors  to  the  extent  of  their  provable 
claims  in  excess  of  the  value  of  the  securi- 
ties held,  but  only  to  such  extent. 


1912  Supp.,  p.  700,  sec.  57a. 

Necessity  and  manner  of  proving  claim. 
—  To  the  same  effect  as  the  original  note, 
see  Flower  v.  Commercial  Trust  Co.,  (C 
C.  A.  8th  Cir.  1915)  223  Fed.  318. 

Secured  claim.  —  There  is  a  distinction 
between  proving  a  claim  under  section  57a 
and  its  allowance  under  section  57c,  re- 
sulting in  the  right  to  prove  a  secured  claim 
when  the  ultimate  necessity  for  its  allow- 
ance appears  reasonably  possible  even 
though  it  may  turn  out  to  be  unnecessary 
because  the  security  proves  adequate  to  pay 
the  debt  in  full.  Emerine  v.  Tarault,  (C.  C. 
A.  6th  Cir.  1915)  219  Fed.  68. 

ibnendment  of  proofs.  —  To  the  same 
effect  as  the  original  note,  see  In  re  Thomp- 
son,  (D.  C.  N.  J.  1915)  222  Fed.  167. 

Who  may  prove  claims  —  creditors.-^ 
The  claims  of  creditors  of  a  bankrupt  cor- 
poration wiU  be  deferred  to  those  ox  other 
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creditors  where  it  appears  that  such  claim- 
ing creditors  were  stockholders  and  officers 
in  the  corporation,  and  in  their  representa- 
tive capacity  as  such  officers  fraudulently 
transferred  its  property.  In  re  Wenatchee 
Heights  Orchards  Co.,  (W.  D.  Wash.  1913) 
209  Fed.  84,  wherein  it  appeared  that  cer- 
tain creditors,  who  were  the  sole  stock- 
holders and  controlling  officers  of  a  cor- 
poration, after  becoming  indebted  to  others, 
fraudulently  transferred  all  of  its  stock, 
save  one  share,  to  another  corporation,  on 
the  pretense  that  such  transfer  was  in  pay- 
ment of  certain  notes  which  they  held  to 
themselves,  when  in  fact  the  transfer  was 
without  consideration.  As  a  result  of  a  i 
receivership  for  the  corporation  to  which  * 
they  had  transferred  their  stock,  such  stock 
was  re-transferred  to  them.  After  their 
bankruptcy  they  sought  to  prove  their  notes 


1918  Supp.,  p.  700,  sec  67a. 


BANKRUPTCY. 


1918  Sapp.|  p.  710,  sec.  67i. 


against  the  estate.  The  court  held  that  al- 
though the  transaction  did  not  establish 
such  fraud  in  the  notes  at  the  inception  of 
the  claim,  as  to  preclude  their  making  proof, 
nevertheless  the  transfer  of  the  notes  was 
so  far  tainted  with  fraud  that  their  claims 
would  be  denied  until  the  claim  of  all  other 
creditors  were  satisfied. 

Nature  of  proceedings  to  proye  claims.  — 
Proceedings  by  creditors  to  prove  their  de- 
mands against  the  estate  of  a  bankrupt  are 
part  of  &e  suit  in  bankruptcy,  and  are  not 
separate  or  independent  suits  in  law  or  in 
equity;  the  Bankruptcy  Act  being  passed  to 
provide  a  quick  and  summary  settlement  of 
debts  against  the  bankrupt  out  of  the  pro- 


ceeds of  his  estate,  and  proceedings  original- 
ly conunenced  as  part  of  the  bankruptcy 
suit  are  not  separated  from  it  and  con- 
verted into  a  suit  at  law.  Maryman  v.  S. 
G.  Dreyfus  Co.,  (Ark.  1916)  174  S.  W.  649. 
Effect  of  proving  claim.  —  Proof  does  not 
tcaive  right  of  action.  —  Under  the  old 
bankruptcy  law  of  1867,  a  creditor,  by 
proving  his  debt  in  bankruptcy,  waived  his 
right  to  enforce  it  by  any  other  legal 
remedy:  but,  under  this  present  bankruptcy 
law,  the  creditor,  after  proving  a  claim,  may 
prosecute  a  suit  to  judgment  in  the  state 
courts,  unless  a  stay  is  procured  by  a  trustee 
in  bankruptcy.  Maryman  v.  S.  G.  Dreyfus 
Co.,  (Ark.  1915)  174  S.  W.  649. 


1912  Supp.,  p.  703,  sec.  57c. 

There  is  a  distinction  between  the  allow- 
ance of  a  claim  under  section  67c  and  prov- 
ing it  under  67a  resulting  in  thts  right  to 
prove  a  secured  claim  when  the  ultimate 
necessity  for  its  allowance  appears  reason- 


ably possible  even  ^though  it  may  turn  out 
to  be  unnecessary  because  the  security 
proves  adequate  to  pay  the  debt  in  full. 
Emerine  v.  Tarault,  (&  C.  A.  6th  Cir. 
1916)  219  Fed.  68. 


1912  Supp.,  p.  703,  sec.  57d. 


Allowance  of  claim  as  "judgment." — ^The  allowance  of  a  claim  by  the  referee  is  not  a 
"judgment"  binding  upon  the  bankrupt.  Maryman  y.  S.  G.  Dreyfus  Co.,  (Ark.  1916) 
174  S.  W.  649. 


1912  Supp.,  p.  704,  sec.  57e. 

Mortage  withheld  from  record.  —  In 
Macon  Fourth  Nat.  Bank  v.  Willingham, 
fC.  C.  A.  6th  Cir.  1914)  213  Fed.  219,  the 
court  decided  that  a  chattel  mortgage  which 
was  withheld   from  record  to  Ulster  the 


credit  of  the  mortgagor  and  for  the  purpose 
of  defrauding;  the  creditors  of  the  mortga- 
gor, the  bankrupt  company,  was  void,  and 
not  provable  as  a  secured  or  priority  claim 
in  favor  of  the  mortgagee. 


1912  Supp.,  p.  706,  sec.  57g. 

Surrender  essentiaL  —  To  the  same  effect 
as  the  original  note,  see  Butterfield  v.  Wood- 
man, (C.  C.  A«  1st  Cir.  1916)  223  Fed.  966. 
See  also  in  re  National  Boat,  etc.  Co.,  (D. 
C.  Me.  1914)  216  Fed.  208,  wherein  the 
court  said:  *1n  relation  to  this  section,  it 
is  clear  that,  as  the  law  now  stands,  no 
claim  is  allowable  where  the  claimant  has 
received  any  advantage  over  his  co-claim- 
ants by  means  of  a  preference  which  is 
voidable  under  section  60b,  or  by  means  of 
a  conveyance,  transfer,  assignment,  or  in- 


cumbrance which  Is  yoid  or  voidable  under 
section  67e." 

Surrender  essential.  —  A  creditor  who 
holds  a  voidable  preference  has  a  claim 
that  is  provable.  —  To  the  same  effect  as 
the  original  note,  see  Wells  v.  Lincoln,  (C. 
C.  A.  9th  Cir.  1914)  214  Fed.  227,  wherein 
the  court  held  that  where  a  creditor  received 
a  voidable  preferenoe  and  afterward  re- 
conveyed  the  same  to  the  trustee,  who  al- 
lowed his  claim,  the  court  could  not  order 
its  payment  deferred  until  the  other  credi- 
tors had  been  paid  in  fulL 


1912  Supp.,  p.  709,  sec.  57h. 


«c 


"Secured  creditors."  —  The  words  "se- 
cured creditors"  in  this  section  must  be 
read  in  view  of  and  in  connection  with  the 
definition  of  the  phrase  in  section  la  (23). 


Young  T.  Gordon,  (C.  C.  A.  4th  Cir.  1914) 
219  Fed.  168,  wherein  it  was  held  that 
certain  receivers  were  not  secured  creditors 
within  the  meaning  of  this  section. 


1912  Supp.,  p.  710,  sec.  57i. 


Subrogation  of  indorser.  —  It  has  been  in  his  own  name,  whether  the  note  is  due 
held  under  this  section  that  an  indorser  of  or  not  due  and  whether  the  indorser  has 
a  note   cannot  prove  against  a  bankrupt      paid  anything  on  the  note  or  not.    In  re 
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Manhattan  Brush  Mfg.  Co.,  (S.  D.  N.  Y. 
1913)  209  Fed.  997,  wherein  the  court  said: 
"The  holder  of  the  note  proves  the  claim, 
and  if  he  neglects  to  do  so  the  indorser 
can  prove  in  the  holder's  name,  but  not  in 
his  own  name.  If  the  indorser  pays  the 
note  in  whole  or  in  part,  the  section  quoted 
provides  that  he  is  subrogated  to  that  ex- 
tent to  the  rights  of  the  holder.  But  this 
does  not  mean,  in  my  opinion,  that  he  can 
prove  for  such  payment  against  the  bank- 
rupt. In  a  case  where  an  indorser  has  paid 
the  note  in  whole  or  in  part,  the  holder 


of  the  note,  if  he  should  receive  from  the 
bankrupt  its  entire  amount^  would  hold  an 
amount  equal  to  that  which  the  indorser 
had  paid  in  trust  for  the  indorser,  and 
would  be  obliged  to  reimburse  him  to  that 
amount;  but,  where  an  indorser  has  paid  in 
part,  the  holder  is  entitled  to  receive  the 
entire  dividends  from  the  bankrupt  under 
his  proof  as  holder  until  the  amounts  paid 
to  the  holder  in  the  shape  of  dividends 
from  the  bankrupt  and  the  amount  paid 
by  the  indorser  pay  the  note  in  full." 


1912  Supp.,  p.  710,  sec.  57 j. 

Penalty  or  forfeitiire.  —  A  judgment  for 
a  penalty  is  not  a  debt  which  can  be  proved 
or  allowed  as  such  because  it  is  not  for  a 
fixed  liability,  but  any  pecuniary  loss  which 
the  state,  imposing  the  penalty,  has  sus- 
tained by  the  forbidden  act,  together  with 
actual  and  reasonable  costs  and  interest, 
may  be  proved.  In  re  Abramson,  (C.  C.  A. 
2d  Cir.  1914)  210  Fed.  878. 

An  obligation  on  a  forfeiture  bail  bond  is 


within  the  meaning  of  this  section.  In  re 
Weber,  (1914)  212  N.  Y.  290,  106  N.  E.  58, 
wherein  the  court  said:  ''Certainly,  the 
bail  bond  was  not  given  to  indemnify  the 
state  against  pecuniary  loss,  but  to  insure 
the  appearance  of  the  accused,  and,  al- 
though the  obligation  arising  upon  it  ma^ 
not  be  within  the  strict  lett^  of  the  provi- 
sion above  quoted,  it  is  plainly  within  its 
spirit  and  purpose." 


1912  Supp.,  p.  712,  sec.  57n. 

Time  for  proving  claims  —  One  year 
limitation.  —  To  the  same  e£fect  as  the 
original  note,  see  In  re  Thompson,  (D.  C. 
N.  J.  1915)  222  Fed.  167;  In  re  Maytag- 
Mason  Motor  Co.,  (N.  D.  la.  1915)  223 
Fed.  684. 

The  Bankruptcy  Act,  in  providing  in 
section  57,  subd.  "n,"  that  "claims  shall 
not  be  proved  against  a  bankrupt  estate 
subsequent  to  one  year  after  the  adjudica- 
tion," plainly  implies  that  creditors  shall 
be  entitled  to  file  claims  at  any  time  within 
the  year.  In  re  Lathrop,  (C.  C.  A.  2d  Cir. 
1915)  223  Fed.  912. 

As  to  other  than  general  erediiora  this 
section  does  not  prevent  courts  of  equity 
from  fixing  a  time  for  the  filing  of  the 
claims  against  an  estate  in  bankruptcy.  In 
T%  Lathrop,  (CCA.  2d  Cir.  1915)  223 
Fed.  912. 


Time  of  proving  claims  liquidated  by 
litigation.  —  To  the  same  effect  as  original 
note  see  Atlanta  First  Nat  Bank  v.  Camer- 
on, (C  C  A.  5th  Cir.  1913)  209  Fed.  611. 

Amendment  after  one  year  period.-^ 
Where  a  claim  was  filed  within  a  year  after 
adjudication  and  disallowed  because  of  an 
alleged  preference,  and  by  reason  of  further 
proceedings  it  became  apparent  that  justice 
required  that  it  be  amended  and  allowed 
for  a  larger  amount  than  that  claimed  when 
it  was  first  presented,  but  for  the  same 
claim  or  subject  matter  it  was  held  that  an 
amendment  increasing  the  amount  of  the 
claim  and  refiling  the  same  was  not  barred 
by  the  one  year  limitation  specified  in  this 
section.  In  re  Hamilton  Automobile  Co., 
(CCA.  7th  Cir.  1913)  209  Fed.  596. 


1912  Supp.,  p.  716,  sec.  58a  (8). 

Notice  unnecessary  where  dismissal  re- 
sults from  hearing.. —  This  section  contem- 
plates notice  to  creditors  when  the  petition 
IS  about  te  be  dismissed  for  want  of  prose- 
cution or  by  consent  of  the  parties  already 


in^ourt  and  has  no  application  to  a  disrais- 
sal  of  the  petition  on  the  merite  after  a 
hearing.  Lackawanna  Leather  Co.  v.  La 
Porte  Carriage.  Co.,  (CCA.  7th  Cir. 
1914)  211  Fed.  318. 


1912  Supp.,  p.  718,  sec.  59b. 

I.  Who  Mat  File  Petition  in  Involuw- 

TABT   BANKBUPTCT. 

Creditors  having  provable  claims.  —  If  the 
petitioning  creditors  have  claims  sufficient 
in  number  and  amount  specified  in  section 
59b,  te  support  the  proceedings,  they  are 
entitled  to  proceed  even  though  it  be  against 
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the  wish  of  a  much  larger  number  of  credi- 
tors representing  a  vastly  greater  amount 
of  indebtedness.  In  re  Smith,  (N.  D.  Cal. 
1913)  209  Fed.  91. 

Disqualification  by  participation  in  gen- 
eral assignment.  —  To  the  same  effect  as 
the  original  note,  see  Despres  v.  Galbraith, 
(C  C.  A.  8th  Cir.  1914)  213  Fed.  190;  Ib 


1818  Supp.,  p.  718,  sec.  68b. 
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re    Commonwealth    Lumber    Co.,     (W.    D. 
Wash.  1915)   223  Fed.  667. 

In  Utz,  etc.  Co.  y.  Regulator  Co.,  (C.  C. 
A.  8th  Cir.  1914)  213  Fed.  315,  the  court 
held  that  where  two  creditors  joined  the 
others  in  approving  the  assignment,  and 
their  affirmative  conduct,  which  was  more 
than  mere  acquiescence,  was  an  assurance 
to  the  assignee  that  they  chose  it  to  ad- 
minister the  estate  in  preference  to  a  re- 
sort to  proceedings  in  bankruptcy,  they 
were  precluded  from  setting  up  the  assign- 
ment as  an  act  of  bankruptcy,  and  this 
disability  extended  to  their  subsequent  ven- 
oees. 

II.  Fork,  Avebicents  and  Amendment  of 

Petition. 

Form.  —  In  Sabin  v.  Blake-McFall  Co., 
(C.  C.  A.  9th  Cir.  1915)  223  Fed.  501,  the 
court  said:  "We  take  advantage  of  this 
petition  to  revise,  to  impress  upon  counsel 
in  bankruptcy  proceedings  the  necessity  and 
importance  of  closely  scrutinizing  and  fol- 
lowing the  provisions  of  the  bankruptcy  act 
in  the  preparation  of  petitions,  and,  in- 
deed, in  the  preparation  of  all  papers  con- 
nected with  such  proceedings.  Definite,  pre- 
scribed forms  and  methods  of  procedure  in 
bankruptcy  have  been  promulgated  by  the 
act,  and  also  by  the  Supreme  Court  pur- 
suant thereto.  These  forms  and  methods 
of  procedure  are  especially  adapted  to  the 
purposes  sought  to  be  accomplished  by  the 
act,  and  they  are  in  the  main  free  from  am- 
biguity and  easily  comprehended.  To  ignore 
them  and  trust  to  whatever  form  of  state- 
ment may  occur  to  the  pleader  is  to  invite 
criticism  and  objection  from  opposing  coun- 
sel and  to  materially  add  to  the  expense  of 
the  proceeding  and  to  the  labors  of  the 
lower  and  appellate  courts.  If  the  provi- 
sions of  the  oankruptcy  act  are  followed 
and  the  forms  adhered  to,  proceedings  in 
bankruptcy  may  be  made  inexpensive,  and 
the  questions  involved  may  receive,  at  the 
hands  of  the  courts,  the  immediate  attention 
and  the  prompt  disposition  and  determina- 
tion whicn  the  framers  of  the  act  sought  to 
accomplish." 

No  specific  method  of  setting  forth  a 
claim  is  provided  by  the  bankruptcy  act, 
the  only  requirement  necessary  being  that 
the  language  used  be  of  sufficient  definite- 
ness  to  identify*  the  claim  in  the  mind  of 
the  person  or  corporation  sought  to  be  ad- 
judged bankrupt.  Sabin  v.  Blake-McFall 
Co.,  (C.  C.  A.  9th  Cir.  1915)  223  Fed.  501, 
wherein  the  court  said:  'The  specific  ob- 
jection to  the  claim  seems  to  be  that  it  is 
not  set  forth  with  'sufficient  consistency  and 
particularly  required  in  the  pleading.'  The 
tack  of  'sufficient  consistency'  is  claimed  to 
be  in  the  use  of  the  terms  'open  account' 
and  'stated  account.'  An  open  account  is 
an  account  in  which  some  item  is  not  set- 
tled between  the  parties — a  running  ac- 
count. A  stated  accoimt  is  an  account  pre- 
sented by  the  creditor  and  assented  to  as 
correct  by  the  debtor.     Fimk  A  Wagnall's 
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Standard  Dictionary  of  the  English  Lan- 
guage. But  there  is  no  inconsistency  in 
the  terms,  as  used  in  the  claim  above  set 
forth.  The  language  employed  is  not  en- 
tirely free  from  ambiguity  but  what  the 
pleader  undoubtedly  intended  to  allege  was 
that  the  claim  of  $80  of  Dryer,  BoUam  & 
Co.  is  represented  by  a  stated  account  ren- 
dered July  2,  1914 ;  the  stated  account  being 
based  upon  an  open  account  between  the 
parties.**^ 

Averment  of  commission  of  act  of  bank- 
ruptcy.—  To  the  same  effect  as  original 
note  see  In  re  Louisell  Lumber  Co.,  (C.  C. 
A.  5th  Cir.  1913)  209  Fed.  784. 

Insolvency,  —  Where  the  act  of  bank- 
ruptcy alleged  is  the  making  of  a  general 
assignment  for  the  benefit  of  creditors,  in- 
solvency is  immaterial  and  need  not  be 
averred.  Corbett  v.  Riddle,  (C.  C.  A.  4th 
Cir.  1913)  209  Fed.  81L 

Averment  of  intent,  —  An  averment  that 
the  bankrupt  had  made  transfers  to  hinder, 
delay  or  defraud  creditors,  and  transfers 
with  intent  to  prefer  creditors,  has  been 
held  to  be  insufficient  where  there  was  no 
specification  of  any  of  the  acts  and  no 
facts  in  relation  thereto  set  forth.  In  re 
Condon,  (C.  C.  A.  2d  Cir.  1913)  209  Fed. 
800. 

Amendment  of  petition.  —  In  the  case  of 
In  re  Louisell  Lumber  Co.,  (C.  C.  A.  5th 
Cir.  1913)  209  Fed.  784,  the  court  said: 
"The  amendment  of  a  petition  in  bankruptcy 
is  permissible  as  in  the  case  of  pleadings 
in  other  actions.  And  it  is  true  that,  when 
an  amendment  is  properly  allowed  and  is 
for  the  same  cause  of  action  asserted  in  the 
original  pleading,  giving  greater  precision 
to  charges  already  made,  and  does  not  set 
up  new  matter  or  a  new  cause  of  action,  the 
amended  pleading  will  be  regarded  as  a 
continuation  of  the  original  pleading,  and 
will  relate  back  so  as  to  take  effect  as  of  the 
date  when  the  latter  is  filed." 

Discretion  of  court.  —  The  whole  matter 
of  permitting  or  refusing  amendments  in 
bankruptcy  proceedings  in  the  federal 
courts  rests  entirely  in  the  sound  judicial 
discretion  of  the  lower  court,  and,  in  ac- 
cordance with  the  general  rule,  its  decision 
Vill  not  be  interfered  with  by  a  reviewing 
court,  unless  abuse  of  discretion  has  been 
shown.  Sabin  v.  Blake-McFall  Co.,  (C.  C. 
A.  9th  Cir.  1915)  223  Fed.  501. 

The  rule  that  an  amendment  toill  relate 
hack  so  as  to  take  effect  as  of  the  date  when 
the  original  petition  is  filed,  does  not  apply 
where  the  amendment  sets  up  a  new  cause  of 
action  or  where  to  cause  it  to  relate  back 
would  deprive  an  adverse  party  of  a  sub- 
stantial right  on  which  no  attack  was  made 
in  the  original  pleading.  In  re  Louisell 
Lumber  Co.,  (C.  C.  A.  5th  Cir.  1913)  209 
Fed.  784,  wherein  the  court  said:  "It 
would  defeat  the  intention  of  the  bankruptcy 
act  if  creditors  could  file  a  blank  or  skeleton 
petition  against  their  debtor,  alleging  no  act 
of  bankruptcy,  and,  after  a  lapse  of  more 
than  four  months,  amend  it  by  filling  up 
the  blanks,  alleging  acts  of  bankruptcy,  ana 
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have  the  amendment  relate  back  in  its 
effect  for  a  period  of  over  eight  months  to 
a  time  within  four  months  before  the  filing 
of  the  blank  petition,  and  dissolve  valid 
liens  then  existing  on  the  bankrupt's  proper- 
ty. And  it  would  clearly  conflict  with  the  act 
to  permit  such  defective  petition  to  be  made 
effective  by  the  debtor's  acknowledgement 
of  insolvency  and  willingness  to  be  adju- 
dicated a  bankrupt,  made  by  him  over  four 
months  after  such  defective  petition  is  filed, 
and  cause  such  profession,  when  alleged  by 
amendment,  to  relate  back  in  its  effect  more 
than  eight  months  so  as  to  dissolve  valid 
liens  on  the  bankrupt's  property  then  ex- 
isting. If  a  petition  allegmg  no  act  of 
bankruptcy  may  lie  dormant  for  more  than 
four  months,  and  then  by  amendment  be 
given  retroactive  vitality,  canceling  liens 
made  secure  by  the  four  months'  limitation, 
the  same  effect  would  be  given  the  amend- 


ment of  such  a  petition  made  twelve  months 
after  it  was  filed,  thereby  annulling  liens 
that  had  attached  sixteen  months  before  the 
amendment.  We  cannot  approve  a  pro- 
cedure that  leads  to  such  results.  It  would 
be  destructive  of  rights  intended  to  be  pre- 
served by  the  four  months'  limitation.' 

Effect  on  four  months  period,  —  The  date 
of  the  amendment  must  be  taken  as  the 
date  from  which  the  four  months'  period 
of  section  3b  is  to  be  calculated,  in  re 
Condon,  (C.  C.  A.  2d  Cir.  1913)  209  Fed. 
800. 

Verification. -— Although  a  verification  of 
a  petition  in  involuntary  bankruptcy  is  in- 
sufficient, nevertheless  the  defect  is  not 
jurisdictional  and  may  be  cured  by  amend- 
ment. The  infirmity  will  not  work  a  dis- 
missal of  the  petition.  Sabin  v.  Blake- 
McFall  Co.,  (CCA.  9th  Cir.  1915)  223 
Fed.  501. 


1912  Supp.,  p.  727,  sec.  59f. 

Joining  in  petition.  —  Creditors  who  have 
not  participated  in  the  initiation  of  a  peti- 
tion are  entitled  to  intervene.  In  re  Bolog- 
nesi,  (C.  C.  A.  2d  Cir.  1916)  223  Fed.  771, 
wherein  the  court  said:  "We  do  not  think 
that  the  mere  circumstance  that  their  in- 
tervention came  so  long  after  the  act  of 
bankruptcy  that  they  could  not  then  have 
originated  a  proceeding  bars  them  from  in- 
tervening in  a  pending  proceeding;  their 
adoption  of  the  original  petition  related 
back  to  the  date  it  was  filed,  because  it  was 
good  and  needed  no  amendment." 

On  an  appeal  from  a  decree  dismissing  the 
petition,  where  it  appeared  that  while  the 
petition  was  pending,  nineteen  creditors  in- 
tervened and  joined  in  the  petition  pursuant 
to  this  section,  but  none  of  these  interveners 
joined  in  the  appeal,  and  no  order  of  sever- 
ence  was  made  as  to  them,  the  court  held 
that  their  failure  to  join  in  or  to  be  severed 
from  the  appeal  was  fatal  to  its  juris- 
diction and  the  appeal  was  dismissed.  Ap- 
plying this  section  the  court  said:  "The 
undoubted  purpose  of  this  section  is  to  en- 
able creditors,  other  than  original  petition- 
ers, to  acquire  a  standing  in  the  proceedings 
such  as  would,  with  respect  to  those  desiring 
to  join  in  the  prayer  for  an  adjudication, 
prevent  a  dismissal  in  case  it  developed 
that  original  petitioners  were  disqualified; 
and  to  grant  to  those  desiring  to  oppose 
an  adjudication,  the  right  to  join  the  al- 
leged bankrupt  therein,  or  to  assert  his 
right  in  opposition  in  case  of  his  failure 
to  do  so.  Whatever  other  object  the  sec- 
tion may  have,  this  is  true:  That  it  was 
designed  to  furnish  to  creditors  a  summary 
method  whereby  they  could  make  themselves 
parties  petitioner  or  respondent,  giving  to 
them  respectively  all  the  rights  and  privi- 
leges witii  regard  to  the  maintenance  or 
defense  of,  the  proceedings,  which  the  law 
gives  to  original  petitioners  who  instituted, 
or  to  the  iMinkrupt  resisting,  them.  It  is 
capable  of  no  other  interpretation  save  that 
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ft  gives  to  creditors  so  coming  in  by  ap- 
pearance and  joinder  in  the  petition  or 
answer  a  definite  status  or  standing  from 
which  they  cannot  be  eliminated  except  up- 
on a  hearing  which,  under  the  law,  must 
be  accorded  to  original  parties.  If  this  is 
true,  then  any  determination  by  the  bank- 
ruptcy court  of  the  matter  committed  to 
it  must  affect  them  just  as  it  affects  origi- 
nal parties.  In  other  words,  they  have  a 
definite  status  as  parties.  When  the  trial 
court  in  the  present  case  refused  an  ad- 
judication, its  refusal  was  directed,  not 
only  to  the  three  original  petitioning  credi- 
tors, but,  by  the  force  of  the  statute,  to 
all  those  who  had  appeared  and  joined  in 
the  prayer  of  such  petition.  They  cannot  be 
subordinated  to  the  original  petitioners 
without  frustrating  the  very  purpose  and 
the  very  benefit  designed  to  be  accomplished 
or  conferred  by  the  statute.  It  may  be 
that  original  petitioners  have  a  preferential 
position  in  the  actual  conduct  of  the  pro- 
ceedings; but  they  do  not  represent  the 
interveners.  In  the  present  matter  the  in- 
tervening creditors,  having  become  parties 
below,  were  and  are  directly  affected  by  the 
judgment;  and  as  such  were  and  are  en- 
titled to  be  heard  upon  revie^f  thereof.  It 
has  been  urged  by  the  two  appellants  who 
perfected  this  appeal,  that  even  if  appellant 
Cooney  is  no  longer  a  competent  petitioning 
creditor,  the  nineteen  intervening  petition- 
ers are  sufficient  under  the  law  to  authorize 
an  adjudication.  This,  as  we  have  in- 
dicated, was  the  situation  in  the  lower 
court;  but  this  suggestion  conclusively 
demonstrates  the  necessity  of  joining  the 
nineteen  interveners  in,  or  severing  them 
from,  this  appeal.  Otherwise,  thifl  situation 
can  well  arise:  The  bankruptcy  court  may 
hold  that  original  petitioners  have  not  the 
requisite  status  as  creditors;  they  alone 
may  appeal  and  the  appellate  court  may 
concur,  but  still  be  obliged  to  entertain 
their  appeal  for  the  benefit  of  other  creditors 
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who  were  parties  below  but  did  not  join 
in,  or  were  not  severed  from,  the  appeal. 
The  result  would  be  a  determination  in  favor 
of  or  against  appellants,  who  concededlv 
bore  no  relation  to  the  controversy  which 
was  the  subject  matter  of  the  appeal."  In 
re  Dandridge,  (C.  C.  A.  7th  Cir.  1913)  209 
Fed.  838. 

Withdrawal  of  original  petitioners.  —  No 
doubt  any  petitioner  may  be  allowed  to 
withdraw,  in  the  court's  discretion.    If  the 


original  petitioners  so  withdraw  before 
others  intervene,  that  ends  the  proceeding 
completely,  there  is  nothing  left  to  inter- 
vene in.  But  until  they  do  withdraw  there 
is  a  proceeding,  in  which  others  may  in- 
tervene; and  if  others  have  done  so  in 
the  lifetime  of  the  proceedings  subsequent 
withdrawal  of  the  originators  will  leave 
the  interveners  free  to  proceed.  In  re 
Bolognesi,  (CCA.  2d  Cir.  1915)  223 
Fed.  771. 
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"Want  of  prosecution"  and  "consent  of 
parties."  —  In  the  case  of  In  re  Chalfen, 
(D.  G.  Mass.  1915)  223  Fed.  379,  it  was 
held  that  the  evidence  did  not  show  "want  of 
prosecution"  or  "consent  of  parties"  within 
the  meaning  of  this  section.  The  court  said: 
"This  involuntary  petition  in  bankruptcy 
wss,  upon  the  petition  and  answer,  referred 
to  the  referee  to  state  the  facts  upon  the 
question  of  adjudication.  By  his  report  it 
appears  that  the  matter  was  set  down  for 
hearing  before  him;  that  at  the  time  fixed, 
counsel  for  the  petitioning  creditors  and 
for  the  respondent  appeared ;  that  'no  proof 
was  offered  by  the  petitioners  to  sustain 
the  allegations  of  the  petition  and  it  was 
agreed  that  they  were  not  sustained;'  that 
'it  was  further  agreed  between  counsel  that, 
should  the  petition  be  dismissed,  it  should 
be  without  costs  to  the  respondent.'  The 
referee  finds  that  'the  petitioners  on  hearing 
have  failed  to  sustain  the  allegations  of  the 
petition,'  and  he  'accordingly  recommends, 
all  counsel  of  record  assenting  thereto,  that 
the  petition  filed  against  said  respondent  be 
dismissed.'  The  respondent  now  moves  that 
the  rep<lrt  be  confirmed  and  the  petition  dis- 
missed. Nobody  opposes  the  motion.  The 
only  question  is  whether,  under  the  cir- 
cumstances, an  order  of  dismissal  can  be 
made  without  notice  to  creditors  under  sec- 
tion 59g.  That  section  provides,  in  sub- 
stance, that  an  involuntary  petition  shall 
not  be  dismissed  'for  want  of  prosecution  or 
by  consent  of  parties'  until  after  notice  to 
the  creditors,  and  that  the  court  shall,  be- 
fore entertaining  an  application  for  dismis- 
sal, require  the  bankrupt  to  file  a  list  of 
his  creditors,  and  cause  notice  to  be  sent 
to  them,  and  delay  action  a  reasonable  time 
to  allow  them  an  opportunitv  to  be  heard. 
Where  there  has  been  a  full  bearing  on  the 
merits,  at  which  the  petitioners  have  intro- 
duced evidence,  the  provisions  of  the  sec- 
tion in  question  do  not  apply.  Under  such 
circumstances,  if  the  decision  be  adverse  to 
the  petitioners,  the  petition  is  dismissed 
without  notice  to  creditors  who  are  not 
parties  to  the  proceedings.  In  re  Every- 
body's Store,  Inc.,  207  Fed.  752,  125  C.  C  A. 
290' (C  C.  A.  1st  Circuit).  Each  notice  is 
required  only  when  the  petition  is  dismissed 
by  the  petitioners,  or  for  want  of  prosecu- 
tion, or  by  consent  of  parties.  Upon  the 
facts  stated  in  the  referee's  report,  is  'want 
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of  prosecution'  or  'consent  of  parties'  to  dis- 
missal of  the  petition  shown?  'Want  of 
prosecution'  is  a  familiar  ground  upon 
which  actions  at  law  and  suits  in  equity 
are  dismissed.  As  there  used,  it  ordinarily 
signifies  a  failure  to  follow  up  the  case, 
so  that  by  reason  of  staleness,  or  of  omis- 
sion to  file  proper  pleadings,  it  has  become 
subject  to  dismissal  without  a  hearing  on 
the  merits.  It  seems  to  me  that  that  is 
what  this  expression  means  in  this  con- 
nection. So  construed,  the  facts  in  the 
referee's  report  do'  not  show  a  want  of 
prosecution.  The  petitioning  creditors  fol- 
lowed up  the  petition  in  all  formal  matters, 
and  when  it  was  set  down  for  hearing  duly 
attended  before  the  referee.  They  did  not 
offer  any  evidence;  but  I  do  not  think  that 
their  failure  to  do  so  under  the  circum- 
stances shown  was  a  'want  of  prosecution' 
within  the  act.  The  remaining  point  is 
whether  an  order  of  dismissal  based  on  the 
referee's  report  would  be  'by  consent  of 
parties.'  It  appears  from  the  report  that 
counsel  for  the  petitioners  agreed  that  the 
petition  had  not  been  sustained,  that  counsel 
for  the  respondent  agreed  that  no  costs 
should  be  imposed  upon  the  petitioners  if 
the  petition  was  dismissed,  and  that  counsel 
for  the  petitioners  assented  to  the  referee's 
recommendation  of  dismissal.  Whether  the 
recommendation  of  dismissal  is  based  upon 
that  assent,  or  upon  the  failure  of  proof,  is 
perhaps  not  altogether  clear.  The  real  ques- 
tion, however,  is  whether  what  the  petition- 
ers did  and  failed  to  do  before  the  referee 
was  in  pursuance  of  an  agreement  between 
them  and  the  respondent  which  contemplated 
that  dismissal  of  the  petition  should  be  pro- 
cured in  that  way.  If,  upon  a  mere  failure 
of  petitioners  to  produce  evidence  at  a  hear- 
ing, an  order  of  dismissal  may  be  entered  up 
without  notice  to  other  creditors,  an  easy 
way  will  be  open  to  evade  the  wholesome 
provisions  of  section  59g  and  to  trade  upon 
petitions  in  bankruptcy.  See  Remington 
on  Bankruptcy  (2d  Ed.)  p.  350.  On  the 
other  hand,  if,  at  the  hearing,  the  petition- 
ers' failure  to  produce  evidence  proceeds 
from  no  agreement  or  collusion  with  the 
respondent,  the  latter  is  entitled  to  a  finding 
in  his  favor;  and  it  does  not  seem  that  he 
ought  in  such  a  case  to  be  required  to  no- 
tify his  creditors  in  order  to  obtain  the 
dismissal  of  the  petition  against  him  which 
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he  is  of  right  entitled  to.  There  would  be 
neither  want  of  prosecution  nor  consent  to 
the  dismissal  by  the  petitioners.  From 
such  facts  as  are  stated  in  the  refereee's 
report  it  might  be  inferred  that  the  petition- 
ers and  respondent  were  acting  under  an 
agreement  with  each  other  looking  to  the 
dismissal  of  the  petition.  In  such  a  situa- 
tion, I  think  the  referee  should  have  in- 

1912  Supp.,  p.  729,  sec.  60a. 

I.  Creation  of  Pbefebences. 

Preference  created  by  judgment.  —  To  the 
same  effect  as  the  original  note,  see  Jones 
V.  Schaff  Bros.  Co.,  (1915)  187  Mo.  App. 
597,  174  S.  W.  177;  McNeel  v.  Folk,  (W. 
Va.  1914)   83  S.  E.  192. 

"Transfer"  defined.  — To  the  same  effect 
as  the  original  note,  see  In  re  Frazer,  (W. 
D.  N.  Y.  1915)  221  Fed.  83,  wherein  the 
court  held  that  the  indorsement  of  renewal 
notes  by  an  individual  partner,  not  in- 
dividually liable,  but  who  indorsed  them 
only  at  the  request  of  the  petitioning  credi- 
tors, who  knew  that  the  insolvency  of  the 
firm  was  imminent  and  had  reasonable  cause 
to  believe  that  the  effect  of  the  indorse- 
ment would  be  to  constitute  a  preference, 
was  a  violation  of  this  section. 

Preferences  created  by  transfer.  —  To  the 
same  effect  as  the  original  note,  see  Ruben- 
stein  y.  Lottow,  (1916)  220  Mass.  156,  107 
N.  E.  718. 

Payments  made  on  open  accounts  and  in 
due  course  of  business.  —  In  re  Farmers' 
Store,  etc.  Co.,  (N.  D.  W.  V.  1914)  214 
Fed.  505,  wherein  it  was  held  that  pay- 
ments made  from  time  to  time  on  account 
of  merchandise  furnished  upon  credit  to 
enable  the  bankrupt  to  carry  on  the  busi- 
ness and  save  himself  from  bankruptcy 
were,  notwithstanding  the  good  faith  and 
best  intentions,  preferential,  the  fact  of  in- 
solvency in  the  legal  sense  being  known, 
the  court  said:  "The  whole  matter  must 
stand  upon  the  construction  of  the  statute 
given  by  the  Supreme  Court.  So  far  as  I 
can  see,  the  cases  are  uniform  in  their  hold- 
ings: 'Where  a  creditor  has  a  claim  for  a 
balance  due  against  an  insolvent  debtor 
afterwards  adjudicated  a  bankrupt,  upon  an 
open  account  for  goods  sold  and  delivered 
four  months  before  the  adjudication  in  bank- 
ruptcy, and  during  said  period  makes  a 
number  of  sales  of  merchandise  on  credit 
to  the  insolvent  debtor,  which  becomes  a 
.  part  of  the  debtor's  estate,  and  during  the 
same  period  receives  payments  of  sums  on 
account,  from  time  to  time,  which  payments 
are  received  in  good  faith,  without  knowl- 
edge of  the  debtor's  insolvency  on  the  part 
'  of  the  creditor,  the  sales  exceeding  in 
amount  during  said  period  the  payments 
made  during  the  same  time,  he  has  not  re- 
ceived a  preference  which  he  is  obliged  to 
surrender  before  his  claim  shall  be  allowed.' 
Yaple  V.  Dahl-Millikan  Grocery  Co.,  193  U. 
S.  526,  24  Sup.  Ct.  652,  48  L.  ed.  776;  Ja- 
quith  V.  Alden,  189  U.  S.  78,  23  Sup.  Ct.  649, 


vestigated  the  question  whether  there  was 
any  such  agreement  or  understanding  be- 
tween the  parties,  or  any  collusion  between 
them,  and  whether  the  petitioners  have  re- 
ceived or  will  receive,  directly  or  indirectly, 
any  consideration  whatever  for  th^  dismissal 
of  the  petition.  As  he  does  not  appear  to 
have  done  so,  the  matter  is  recommitted  to 
him  for  that  purpose.' 
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47  L.  ed.  717;  Pirie  v.  Chicago  T.  &  T.  Co., 
182  U.  S.  438,  21  Sup.  Ct.  906,  46  L.  Ed. 
1171;  Wild  V.  Provident  Trust  Co.,  214  U. 
S.  292,  29  Sup.  Ct.  619,  53  L.  Ed.  1003. 
It  is  clear  from  these  decisions  that  mer- 
chants may  sell  goods  to  an  insolvent  cus- 
tomer, and  may  receive  payments  from  him 
on  account  thereof  within  the  four  months 
prior  to  adjudication  in  bankruptcy,  with- 
out such  payments  constituting  a  prefer- 
ence, provided  the  creditor  so  selling  has  no 
knowledge  of  the  insolvency  of  his  customer. 
If  he  has  such  knowledge,  then  such  pay- 
ments become  preferential.  The  conclusion 
is  inevitable  in  this  case  that  petitioners 
knew  of  the  insolvency  of  the  bankrupt 
when  they  sold  these  goods  and  received  the 
payments." 

Preference  must  be  given  to  creditor. — 
There  can  be  no  preference  under  the  Bank- 
ruptcy Act  where  the  relationship  of  debtor 
and  creditor  does  not  exist.  EIlet-Kendall 
Shoe  Co.  V.  Martin,  (C.  C.  A.  8th  Cir.  1915) 
222  Fed.  851,  wherein  the  court  held  that 
as  a  consignee  of  property  for  sale  on  com- 
mission acquired  no  title  to  the  unsold 
property  received  under  such  contract,  a 
purchaser  from,  or  creditor  of,  the  consignee 
could  not  hold  the  same  as  against  4he  con- 
signor, and  that  consequently  a  contract  for 
the  consignment  of  merchandise  for  sale, 
was  not  a  preference  to  the  consignor,  avoid- 
able by  the  bankruptcy  of  the  consignee  lesa 
than  four  months  thereafter. 

Banking  transactions.  —  The  Bankruptcy 
Act  does  not  take  away  from  a  banker  the 
right  to  transact  business  with  his  custom- 
er in  the  ordinary  way.  He  may  take  re- 
newal notes  in  extension  of  credit  and  re- 
ceive partial  payment  of  his  debt,  and  has 
the  right  during  the  continuance  of  their 
relations  to  presume  that  his  debtor  ia 
solvent  and  carrying  on  business  in  the 
usual  way;  and  if  it  turns  out  that  the 
debtor  was  insolvent  the  creditor  may  re- 
ceive payment  without  incurring  the  lia- 
bility of  having  to  restore  such  payment 
when  bankruptcy  intervenes.  The  Bank- 
ruptcy Act  requires  a  restoration  of  prefer- 
ential payments  only  when  the  creditor  has 
reasonable  cause  to  believe  that  a  preference 
will  result  from  such  payments  made  within 
four  months  of  the  bankruptcy.  Grandison 
V.  Robertson,  (W.  D.  N.  Y.  1915)  220 
Fed.  985. 

Where  a  bank  takes  title  to  merchandise 
purchased  on  credit  furnished  by  itself  and 
delivers  the   same  on   consignment   to   the 
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bankrupt,  taking  a  trust  receipt  under 
which  the  merchandise  was  to  be  held  for 
the  bank  until  paid  for,  an  agreement  within 
four  months  of  the  bankruptcy  to  return 
the  merchandise  to  the  bank  is  not  a  prefer- 
ence, aa  the  bank  starts  with  the  full  owner- 
ship of  the  goods  and  that  ownership  is 
never  lost.  In  re  Killian  Mfg.  Co.,  (£f.  D. 
Pa.  1913)  209  Fed.  498. 

The  acceptance  of  a  check,  from  a  deposit- 
or, by  a  bank,  which  holds  an  overdue  note 
of  the  latter,  operates  as  a  forfeiture  of  the 
right  of  the  bank  to  set  off  the  note  against 
the  deposit  in  event  of  the  bankruptcy  of 
the  depositor  within  four  months  from  the 
date  of  the  transaction.  Knoll  v.  Commer- 
cial Trust  Co.,   (Pa.  St.  1915)   94  Atl.  750. 

The  assignment  by  an  insolvent,  of  ac- 
counts receivable  for  the  benefit  of  a  bank, 
resulting  in  the  indorsement  of  renewal 
notes  and  the  subsequent  collection  of  the 
accounts  receivable,  is  a  transfer  within  the 
prohibition  of  the  Bankruptcy  Act.  Grand- 
ison  v.  National  Bank  of  Commerce,  (W. 
D.  N.  Y.  1915)  220  Fed.  981,  wherein  the 
court  said:  "It  makes  no  difference  that 
the  bankrupt  paid  the  bank  through  the  as- 
signment to  its  president  of  the  accounts 
receivable,  as  long  as  the  arrangement  re- 
sulted in  disposing  of  the  accounts  receiv- 
able in  such  a  way  as  to  deplete  the  assets. 
The  Bankruptcy  Act  does  not  forbid  the 
taking  of  money  by  a  bank  in  payment  of  a 
debt  in  the  ordinary  course  of  business,  even 
if  it  should  transpire  that  at  the  time  of 
payment  the  debtor  was  insolvent;  but  in 
this  case  we  are  dealing  with  a  different 
situation.  Here,  as  said,  the  bank  had  rea- 
sonable cause  to  believe  it  was  being  fa- 
vored, and  nevertheless  received  payment  of 
its  debt,  amounting  to  fifteen  thousand  two 
hundred  sixteen  dollars  and  ninety  cents,  by 
an  arrangement  made  particularly  for  its 
benefit. 

Bankrupt's  own  property  transferred. — 
The  section  leaves  no  doubt  that  to  be  with- 
in its  terms  the  transfer  must  be  one  which 
a  bankrupt  makes  of  his  own  property  and 
which  operates  to  prefer  one  creditor  over 
others;  and  if  further  light  be  needed  there 
is  a  declaration  in  the  Bankruptcy  Act,  July 
1,  1898,  30  Stat.  544,  645,  sec.  1,  clause  25 
that  the  word  "transfer"  shall  be  taken  to 
include  every  mode  "of  disposing  of  or  part- 
ing with  property,  or  the  possession  of 
property,  absolutely  or  conditionally,  as  a 
payment,  pledge,  mortgage,  gift,  or  securi- 
ty." It  therefore  is  plain  that  sec.  60  re- 
fers to  an  act  on  the  part  of  a  bankrupt 
whereby  he  surrenders  or  encumbers  his 
property  or  some  part  of  it  for  the  benefit 
of  a  particular  creditor  and  thereby  di- 
minishes the  estate  which  the  Bankruptcy 
Act  seeks  to  apply  for  the  benefit  of  all  the 
creditors.  It  follows  that  a  conditional  sale 
to  the  bankrupt  recorded  as  required  by  law 
within  four  months  prior  to  his  bankruptcy 
is  not  a  "transfer''  which  is  affected  by 
this  section.  Bailey  v.  Baker  Ice  Mach.  Co., 
(1915)  239  U.  S.  268,  36  S.  Ct.  50,  affirming 
(C.  C.  A.  8th  Cir.  1913)  209  Fed.  603. 
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A  conditional  contract  of  sale  containing 
a  provision  that  the  vendor  shall  be  en- 
titled to  possession  in  case  of  the  bank- 
ruptcy of  the  vendee  does  not  constitute  an 
"unlawful  preference."  John  Deere  Plow 
Co.  v.  Edgar  Farmer  Store  Co.,  (1915)  154 
Wis.  490,  143  N.  W.  194,  wherein  the  court 
said :  "The  respondent's  contention  that  the 
transaction  embraced  in  this  contract  con- 
stituted an  unlawful  preference  under  sec- 
tion 60  of  the  bankrupt  act  must  also  fail; 
the  bankrupt  transferred  no  estate  in  any 
of  this  property,  nor  was  anything  done 
by  way  of  securing  any  antecedent  debt  of 
the  bankrupt  so  as  to  invalidate  the  trans- 
fer within  the  provisions  of  this  provision 
of  the  bankruptcy  act." 


II.  Constituent  Elements. 

Insolvency.  —  To  the  same  effect  as  the 
original  note,  see  Russell  v.  Mayfield  Lumber 
Co.,  (1914)  158  Ky.  219,  164  S.  W.  783.  To 
entitle  a  trustee  in  bankruptcy  to  recover 
back  money  collected  by  a  creditor  of  the 
bankrupt  by  means  of  a  judgment  recovered 
within  four  months  of  the  filing  of  the  peti- 
tion in  bankruptcy,  on  l^e  ground  that  it 
created  a  preference  voidable  under  section 
60  of  the  federal  Bankruptcy  Act  it  is  his 
duty  to  aver  and  prove  that  the  bankrupt 
was  insolvent  at  the  time  the  judgment  was 
obtained.  No  presumption  arises  from  the 
adjudication  in  bankruptcy  that  the  debtor 
was  insolvent  at  the  time  the  judgment  was 
obtained.  McNeel  v.  Folk,  (W.  Va.  1914) 
83  S.  E.  192. 

Preference  must  be  given  to  creditor. — 
To  the  same  effect  as  the  original  note  see 
Russell  V.  Mayfield  Lumber  Co.,  (1914)  158 
Ky.  219,  164  S.  W.  783;  Jump  v.  Bernier, 
(1915)  221  Mass.  241,  108  N.  E.  1027. 

Time  of  obtaining  preference!  —  To  the 
same  effect  as  the  original  note  see  Shuetz 
V.  Walter  Boyt  Saddlery  Co.,  (1914)  166 
la.  523,  147  N.  W.  897. 

An  assignment  for  the  benefit  of  creditors 
executed  by  the  bankrupt  a  year  before  the 
filing  of  his  voluntary  petition  to  be  de- 
clared a  bankrupt,  though  not  valid  as  a 
general  assignment,  if  fully  executed  in  good 
faith  does  not  render  the  assignee  liable  to 
the  trustee  in  bankruptcy  for  money  re- 
ceived by  him  by  virtue  of  the  assignment. 
In  re  Martinez,  (N.  D.  N.  Y.  1916)  223 
Fed.  433. 

Whe^re  recording  required,  —  To  the  same 
effect  as  the  original  note,  see  In  re  Boyd, 
(C.  C.  A.  2d.  Cir.  1914)  213  Fed.  774, 
wherein  the  court  said:  "When  Congress  in 
section  60  allowed  a  preferential  transfer 
to  be  set  aside,  with  a  time  provision 
which  ran  from  the  date  of  recording,  if 
the  law  (of  the  state  where  the  property 
was  located)  required  recording,  did  it  use 
the  word  'required'  as  meaning  both  're- 
quired' and  'permitted?'  There  have  been 
so  very  many  conflicting  decisions  in  an- 
swer to  this  question  that  a  brief  statement 
of  our  own  opinion  will  be  sufficient.    The 
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question  was  first  considered  in  this  circuit 
in  Re  Hunt,  139  Fed.  283,  where  Judge  Ray 
referred  to  the  proceedings  in  Congress, 
when  the  House  passed  an  amendment  to 
section  60  which  would  make  the  phrase 
in  question  in  full  accord  with  the  phrase 
in  section  3.  The  words  're<juire'  and  'per- 
mit' express  different  ideas;  in  the  ordinary 
use  of  the  English  language  the  one  does 
not  include  the  other.  Presumably  Con- 
gress knew  what  these  words  meant  and 
used  them  to  express  such  meaning.  Pre- 
sumably, also,  when  it  used  the  one  word 
in  part  of  the  act  and  both  the  words  in 
another  part  of  the  act,  it  did  this  inten- 
tionally and  not  by  some  oversight.  We 
have  not  here  a  case  where  the  literal  in- 
terpretation of  the  word  in  a  statute  will 
produce  absurd,  unreasonable,  or  inequitable 
results.  When  the  only  person  to  be  af- 
fected is  the  bankrupt  himself,  they  use 
both  words,  and  therefore  increase  the  num- 
ber of  instances  in  which  an  insolvent  who 
tries  to  prefer  some  creditor  may  be  thrown 
into  bankruptcy.  In  the  other  section, 
however,  when  under  the  constitutional 
power  to  enact  uniform  statutes  of  bank- 
ruptcy they  are  taking  away  from  third  par- 
ties property  to  which,  under  the  law  of 
some  particular  state,  they  are  entitled,  it 
is  not  surprising  that  they  used  only  one  of 
the  words,  thereby  decreasing  the  number 
of  instances  in  which  the  title  to  such  prop- 
erty would  be  disturbed.  It  is  usually  a 
safe  rule  in  interpreting  legislative  enact- 
ments to  assume  that  the  Legislature  un- 
derstood the  meaning  of  the  words  it  used, 
and  intended  them  to  be  taken  in  their 
ordinary  meaning.  As  to  this  act,  how- 
ever, we  have  additional  information  which, 
in  our  opinion,  makes  the  intent  of  Con- 
gress entirely  clear.  As  pointed  out  in  Re 
Himt,  supra,  the  attention  of  Congress  was 
expressly  galled  to  the  situation;  it  was 
advised  that,  as  the  act  read,  the  language 
of  section  60  was  not  as  broad  as  that  of 
section  3.  Adopting  the  report  of  its  ju- 
diciary committee,  the  House  passed  an 
amendment  for  the  express  purpose  of  mak- 
ing both  sections  of  equal  breadth.  The 
amendment  proposed  by  the  House  did  not 
fail  of  concurrence  by  the  Senate  merely 
because  the  subject  was  not  taken  up  by 
that  body  and  disposed  of.  The  House 
amendments  were  considered,  some  of  them 
were  adopted  and  became  law,  but  this  one 
was  rejected  by  the  Senate — surely  we  must 
assume  because  the  Senate  was  not  willing 
to  broaden  section  60  to  the  extent  to  which 
the  House  sought  to  broaden  it.  We  are 
therefore  of  the  opinion  that  the  four 
months  period  of  section  60  runs  from  the 
date  of  transfer,  except  when  the  state  law 
requires  recording." 


In  Davis  v.  Hanover  Sav.  Fund  Soc.,  (C. 
C.  A.  4th  Cir.  1913)  210  Fed.  768,  the 
court  held  a  "transfer  was  to  be  judged,  in 
determining  the  Question  whether  or  not  it 
constituted  a  voidable  preference,  as  of  the 
time  when  it  was  made  and  not  at  the  time 
of  its  r^istration,  and  that,  unless  when  it 
was  maide  the  debtor  was  insolvent  and 
actually  intended  a  preference,  and  the 
creditor  then  had  reasonable  cause  to  be- 
lieve it  was  so  intended,  it  is  not  voidable." 

Necessity  of  diminishing  estate.  —  To  the 
same  effect  as  original  note,  see  Bailey  v. 
Baker  Ice  Mach.  Co.,  ( 1916 )  239  U.  S.  268, 
36  S.  Ct.  50,  affirming  (CCA.  8th  Cir. 
1913)  209  Fed.  603;  Root  Mfg.  Co.  v.  John- 
son, (C  C  A.  7th  Cir.  1914)  219  Fed.  397; 
In  re  Moark-Nemo  Consol.  Mining  Co.,  (W. 
D.,  Mo.  1916)  219  Fed.  340. 

Policy  of  insurance  against  fire,  —  Or- 
dinarily, of  course,  the  proceeds  of  a  fire  in- 
surance policy  upon  property  which  has  been 
mortgaged  by  the  owner  are  no  part  of  the 
debtor's  estate  but  belong  to  the  mortgagee 
as  his  interest  may  appear,  but  it  has 
been  held  that  where  Ihe  mortgagee 
relinquishes  a  portion  o)  the  proceeds  of 
a  fire  insurance  policy  to  the  mortgagor 
who  has  become  a  bankrupt  in  order  that  it 
might  be  repaid  to  the  mortgagee  in  settle- 
ment of  an  unsecured  debt,  the  amount  so 
relinquished  becomes  the  absolute  property 
of  the  mortgagor  and  when  repaid  by  him 
to  the  mortgagee  it  constitutes  a  preference 
voidable  by  the  mortgagor's  trustee  in  bank- 
ruptcy. Stearns  Salt,  etc.,  Co.  v.  Hammond, 
(Cf.  C.  A.,  6th  Cir.,  1914)  217  Fed.  559. 

The  payment  of  the  proceeds  realized 
from  a  policy  of  fire  insurance  on  a  home- 
stead does  not  constitute  a  preference  in 
violation  of  this  section.  Cleveland  First 
Nat.  Bank  v.  Orten,  (1914)  43  Okla.  325, 
142  Pac.  1096,  wherein  it  appeared  that 
"for  more  than  six  months  immediately  be- 
fore the  filing  of  the  petition  in  bankruptcy 
the  bankrupt  was  a  resident  of  the  state, 
the  head  of  a  family,  and  the  owner  of  a 
lot  in  a  city  and  a  two-story  building  there- 
on, on  the  lower  fioor  of  which  he  did  busi- 
ness and  lived  on  the  upper  fioor,  and  the 
value  thereof  did  not  exceed  five  thousand 
dollars,  and  that  prior  to  his  adjudication  in 
bankruptcy,  said  building  was  destroyed  by 
fire,  and  that  certain  insurance  money  real- 
ized therefrom,  within  four  months  of  the 
filing  of  the  petition  in  bankruptcy,  was  paid 
by  him  to  one  of  his  creditors."  The  court 
held  that  as  said  lot  and  building  under 
the  state  laws  were  exempt  to  him  as  a 
homestead,  neither  the  title  to  said  property 
nor  the  insurance  money  realize  therefrom 
passed  to  the  trustee  in  bankruptcy  and 
that  the  payment  did  not  constitute  a  pref- 
erence. 
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I.  Elements  of  VoiDABiLnT. 

Seasonable  cause  to  believe  transaction 
would  effect  preference.  —  To  the  same  ef- 
fect as  the  original  note,  see  Pyle  v.  Texas 
Transport,  etc.,  Co.,  (1916)  238  U.  S.  90, 
85  S.  Ct.  667,  69  U.  S.  (L.  ed.)  1215;  a/- 
firming  (G.  C.  A.  6th  Cir.  1913)  203  Fed. 
1023;  Sheppard-Strassheim  Co.  v.  Black, 
(C.  C.  A.  7th  Cir.  1914)  210  Fed.  643; 
In  re  Chicago  Car  Equipment  Co.,  (CCA. 
7th  Cir.  1914)  211  Fed.  638;  Heyman  ▼. 
Jersey  City  Third  Nat.  Bank,  (D.  C  N.  J., 

1914)  216  Fed.  686;  In  re  Edwards,  (N.  D. 
Ga.,  1914)  217  Fed.  102;  Beall  v.  Bank  of 
Bowden,  (N.  D.  Ga.  1916)  219  Fed.  316; 
Butterfield  v.  Woodman,  (C.  C  A.  let  Cir. 

1915)  223  Fed.  966;  Soule  ▼.  Ashton  First 
Nat.  Bank,  (1914)  26  Idaho  66,  140  Pac. 
1098;  Shuetz  v.  Walter  Boyt  Saddlery  Co., 
(1914)  166  la.  523,  147  N.  W.  897;  Russell 
V.  Mayfield  Lumber  Co.,  (1914)  158  Ky. 
219,  164  S.  W.  783;  Voorheis  v.  National 
Shawmut  Bank,  (1914)  218  Mass.  69,  106 
N.  E.  382;  Patterson  v.  Baker  Groce^  Co., 
(1914)  73  Ore,  433,  144  Pac.  673;  Friend 
V.  Rosenfeld-Rovig  Co.,  (Wash.  1916)  151 
Pac.  776. 

In  Cauthom  v.  Bur  ley  State  Bank,  (1914) 
26  Idaho  632,  144  Pac.  1108,  the  court  said: 
"Under  the  bankruptcy  act  as  amended  in 
1903,  an  essential  element  to  a  preference 
was  that  the  creditor  'had  reasonable  cause 
to  believe  that  it  was  intended  thereby  to 
give  a  preference,'  and  in  a  number  of  cases 
it  was  held  that  the  debtor  must  also  intend 
the  transfer  as  a  preference,  because  such 
intention  might  be  presumed  from  the  neces- 
sary result  of  the  transaction;  and  much 
refinement  of  argument  as  to  the  meaning 
of  the  word  'intended,'  as  used  in  this  sec- 
tion, was  indulged  in  by  the  courts  in  con- 
struing it.  Probably  on  this  account  the  lan- 
guage of  this  section  was  changed  by  the 
amendment  of  1910,  as  will  be  noticed  in 
the  foregoing  quotation,  so  as  to  eliminate 
the  question  of  intention  as  to  either  creditor 
or  debtor.  As  the  law  now  is,  if  the  credit- 
or had  reasonable  cause  to  helieve  the  en- 
forcement of  the  transfer  would  effect  a 
preference,  it  shall  be  voidable  by  the 
trustee.  And,  as  already  stated,  this  makes 
the  intent  of  the  debtor  immaterial  and 
predicates  this  element  of  a  preference  upon 
the  "belief  of  the  creditor.  And  this  belief 
must  be  based  upon  reasonable  cause." 

In  Dean  v.  Davis,  (C  C  A.  4th  Cir.  1914) 
212  Fed.  88,  the  court  declared  a  deed  of 
trust  invalid  under  this  section,  where  it 
appeared  that  the  grantee  acted  merely  as 
tiie  agent  of  the  debtor  with  the  distinct 

Surpose  of  aiding  him  to  prefer  a  particular 
ebt  for  his  own  benefit. 
In  Covington  v.  Brigman,  (E.  D.  N.  C. 
1914)  210  Fed.  499,  the  question  arose  as 
to  whether  a  mortgage  registered  some  time 
after  its  execution  was  a  voidable  prefer- 
ence. The  court  said:  "Whether  the  mort- 
gage is  a  voidable  preference  at  the  suit  of 


the  trustee  Is  dependent  upon  whether  de- 
fendant, at  the  date  of  its  registration,  had 
reasonable  cause  to  believe  that  the  mort- 
gagors were  insolvent,  and  that  the  mort- 
gage registered,  at  that  time,  would  effect  a 
preference  within  the  definition  of  that  term 
as  used  in  the  Bankrupt  Act.  It  will  be 
well  to  keep  in  mind  the  fact  that,  since  the 
amendment  of  1903  to  section  60b,  it  is  not 
necessary  to  allege  or  show,  either  that  the 
debtor,  in  making  the  transfer  or  executing 
the  mortgage  which  operates  as  a  preference, 
intended  to  make  a  preference,  or,  if  in  fact 
he  had  such  intention,  that  the  creditor  re- 
ceiving such  preference  had  reasonable  cause 
to  believe  that  such  intention  existed." 

Question  of  fact.  —  Whether  a  transaction 
with  the  bankrupt  will,  if  carried  out,  ef- 
fect a  preference,  is  necessarily  controlled  by 
the  facts  and  circumstances  ot  the  particular 
case.  Thus  it  is  a  general  rule  that  mere 
suspicion  on  the  part  of  the  creditor  that 
his  debtor  is  insolvent  or  that  the  effect  of 
a  given  transaction  with  him  would  amount 
to  a  preference  is  not  enough,  for  in  the  ab- 
sence of  substantial  evidence  in  that  behalf, 
his  suspicions  are  fairly  consistent  with  the 
ordinary  desire  of  the  creditor  to  assure 
himself  of  safety  respecting  the  debt.  On 
the  other  hand,  general  reputation  for  solv- 
ency of  a  debtor  is  not  always  a  safe  test 
of  the  good  faith  of  his  creditor  who  obtains 
or  receives  from  him  a  transfer  of  property, 
because  the  relations  between  them  and  the 
circumstances  of  the  transaction  itself  may 
satisfy  every  impartial  mind  that  the  par- 
ticular creditor  had  abundant  reason  to  be- 
lieve that  his  debtor's  financial  reputation 
was  false,  while  this  might  not  be  true  at 
all  in  the  debtor's  transactions  of  an  ordi- 
nary character  with  other  persons.  One 
way  of  testing  the  belief  that  should  be  im- 
puted to  the  creditor  receiving  either  a 
payment  in  money  or  a  transfer  of  prop- 
erty in  discharge  of  a  past-due  debt,  is  to 
inquire  whether  reasonable  cause  to  believe 
actually  easiated,  Carey  v.  Donohue,  (C.  C. 
A.  6th  Cir.  1913)  209  Fed.  328. 

Where  a  creditor  presents  his  claim  and 
contests  the  preference  alleged  to  have  been 
received  by  him  before  the  referee  and 
abides  by  the  findings  and  decision,  he  is 
concluded  by  the  adverse  decision  of  the 
referee.  Breit  v.  Moore,  (C.  C.  A.,  9th  Cir. 
1916)   220  Fed.  97. 

Bwrden  of  proof.  —  The  burden  of  proof 
of  the  existence  of  the  reasonable  cause  of 
belief  that  the  transaction  would  effect  a 
preference  is  upon  the  trustee.  Soule  v. 
Ashton  First  Nat.  Bank,  (1914)  26  Idaho 
66,  140  Pac.  1098. 

Positive  knowledge  unnecessary.  —  To  the 
same  effect  as  the  original  note,  see  Arthur 
V.  Harrington,  (N.  D.  N.  Y.  1914)  211  Fed. 
216. 

In  the  case  of  In  re  Miller,  (N.  D.  Ohio 
1916)  221  Fed.  471,  the  court  said:  "The 
law  is  well  settled,  when  the  circumstances 
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are  of  such  a  character  as  to  put  an  or- 
dinarily prudent  man  on  inquiry,  the  bene- 
ficiary of  such  a  one-sided  transaction  as 
this  is  held  to  the  duty  of  making  a  real 
inquiry  to  ascertain  if  the  facts  justify  the 
favor  to  him,  and,  making  no  real  inquiry, 
he  is  charged  with  just  such  knowledge  as 
an  inquiry  of  the  character  indicated  would 
have  produced,  had  it  been  truthfully  an- 
swered. What  the  court  means  by  the  term 
a  'real  inquiry'  is  that  investigation  which 
a  reasonably  prudent  and  honest  man  would 
make  after  the  circumstances  known  to  him 
suggested  that  an  inquiry  ought  to  be 
made." 

Knowledge  presumed.  —  Knowledge  of 
bank  president,  —  To  the  same  effect  as  the 
original  note,  see  Conners  v.  Bucksport  Nat. 
Bank,   (D.  C.  Me.  1914)  214  Fed.  847. 

In  Marsh  v.  Walters,  (C.  C.  A.  6th  Cir. 
1915)  220  Fed.  805,  the  court  held  that 
the  mere  fact  that  the  bank's  president 
used  his  own  money  as  a  means  of  effecting 
a  preferential  transfer  did  not  relieve  his 
security  from  the  ban  of  section  60b. 

Knowledge  of  officer  of  corporation.-^ 
When  a  corporation  becomes  insolvent,  or 
in  failing  condition,  its  officers  and  direct- 
ors no  longer  represent  the  stockholders,  but 
become  trustees  of  the  corporate  property 
and  assets  for  the  benefit  of  all  the  creditors, 
and  cannot  then  prefer  themselves  or  other 
creditors  out  of  the  money,  funds  or  proper- 
ty of  the  corporation.  And  all  payments  or 
preferences  so  made  within  four  months  of 
adjudication  in  bankruptcy  are  voidable  and 
recoverable  by  the  trustee  in  bankruptcy 
after  adjudication  on  like  principles  of 
trusteeship.  A  managing  officer  and  direct- 
or of  an  insolvent  corporation  receiving  such 
priority  of  payment  and  preference  will  not 
be  heard  to  plead  ignorance  of  the  insol- 
vency of  his  corporation  existing  at  the  time 
of  such  preference,  so  as  to  avoid  recovery 
thereof  by  the  trustee  in  bankruptcy.  Ar- 
nold V.  Knapp,  ( W.  Va.  1915)  84  S.  E.  895. 

II.  Recovebt  of  Voidable  Pbefebences. 

Recovery  of  voidable  preferences.  —  To 
the  same  effect  as  the  original  note,  see 
Breit  v.  Moore,  (C.  C.  A.  9th  Cir.  1916) 
220  Fed.  97 ;  Block  v.  Academy  Ball  Room, 
(S.  D.  N.  Y.  1915)   221  Fed.  1004. 

A  mortgage  given  before  but  not  recorded 
until  within  four  months  prior  to  the  be- 
ginning of  the  bankruptcy  proceedings  and 
which  operated  at  the  date  of  its  registra- 
tion to  give  the  mortgagee  a  preference  over 
other  creditors  may  be  avoided  by  the 
trustee  in  bankruptcy  under  a  state  law 
which  declares  every  mortgage  or  deed  of 
trust  to  be  invalid  as  against  creditors  un- 
til its  registration.  Brigman  v.  Covington, 
(C.  C.  A.  4th  Cir.  1915)  219  Fed.  500. 

In  Rosenthal  v.  Bronx  Nat.  Bank,  (S.  D. 
N.  Y.  1915)  222  Fed.  83,  the  court  held  that 
the  trustee  was  not  bound  by  a  judgment 
foreclosing  a  chattel  mortgage  in  a  state 
court,  and  could  conduct  litigation  to  de- 


clare the  mortgage  an  unlawful  preference 
and  recover  the  value  thereof. 

Only  trustee  can  avoid  preferential  trans- 
action. —  To  the  same  effect  as  the  original 
note,  see  Lovell  v.  Latham,  (S.  D.  Ala. 
1914)  211  Fed.  374,  in  which  the  court 
said:  "A  preference  is  avoidable  by  the 
trustee,  and  he  may  recover  the  property  or 
its  value.  There  is  no  authority  in  any 
other  person  to  maintain  the  required  ac- 
tion. Any  other  rule,  even  were  the  statute 
not  clear  on  this  point,  would  lead  to  con- 
fusion. It  is  only  through  the  instrument- 
ality of  the  trustee  that  creditors  can  re- 
cover, and  subject  to  the  payment  of  their 
claims,  the  property  which  the  bankrupt 
fraudulently  transferred  prior  to  the  ad- 
judication in  bankruptcy.  Creditors  can 
have  no  remedy  which  wiU  reach  property 
fraudulently  conveyed,  except  through  the 
trustee.  All  such  property,  by  the  express 
words  of  the  Bankrupt  Act,  vest  in  the 
trustee  by  virtue  of  the  adjudication  and  of 
his  appointment." 

Recovery  by  bill  in  equity.  —  Equity  has 
jurisdiction  at  the  suit  of  a  trustee  in  bank- 
ruptcy of  an  insolvent  corporation  to  re- 
cover from  a  stockholder  dividends  unlaw- 
fully declared  and  paid  him,  and  to  recover 
from  officers  and  directors  of  such  corpora- 
tion money  paid  them  as  creditor  within 
four  months  of  the  adjudication  in  bank- 
ruptcy, in  violation  of  the  federal  bankrupt- 
cy act,  and  to  follow  the  funds  so  improper- 
ly paid  into  any  property  or  rights  into 
which  the  same  have  been  invest^  and  to 
charge  the  same  therewith.  Arnold  v. 
Knapp,  (W.  Va.  1915)  84  S.  E.  895. 

But  where  the  trustee  h€is  an  <idequats 
remedy  at  law.  —  To  the  same  effect  as  the 
original  note,  see  Milliken  First  State  Bank 
V.  Spencer,  (C.  C.  A.  9th  Cir.  1915)  219 
Fed.  503,  wherein  the  trustee  in  bankruptcy 
sought  by  a  bill  in  equity  to  recover  an 
alleged  preference  consisting  of  a  payment 
of  money  only.  Sustaining  a  demurrer  to 
the  bill  of  complaint  for  the  reason  that  on 
its  face  it  showed  no  grounds  of  equitable 
relief  and  that  the  equity  side  of  the  court 
had  no  jurisdiction  of  the  matters  con- 
tained in  the  bill,  the  court  said:  "The 
question  before  us  is  not  whether  a  court  of 
equity  could  grant  the  relief  prayed  for,  but 
whether  the  trial  court  erred  in  not  follow- 
ing the  command  of  section  267  of  the  Ju- 
dicial Code  [1912  Supp.  Fed.  Stat.  Annot. 
243].  No  reason  can  be  suggested  why  the 
remedy  at  law  to  recover  the  money  in  ques- 
tion was  not  plain,  adequate,  and  complete. 
If  this  be  so,  then  the  appellant  was  not 
only  deprived  of  a  substantial  right,  includ- 
ing a  trial  by  jury,  but  the  plain  command 
of  the  statute  was  not  followed.  It  would 
seem  from  some  of  the  decisions  that  courts 
have  fallen  into  the  habit  of  treating  the 
requirement  of  the  statute  lightly  where 
relief  can  be  given  in  equity.  If,  in  a  par- 
ticular case,  the  remedy  at  law  is  plain, 
ade(^uate,  and  complete,  then  under  the  stat- 
ute m  such  'case  there  can  be  no  concurrent 
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jurisdiction  between  a  court  of  equity  and 
a  court  of  law,  if  objection  is  seasonably 
made.  The  statute  quoted  declared  no  new 
principle,  but  the  principle  itself  which  has 
always  ruled  courts  of  equity  was  of  such 
importance  that  Congress  crystallized  it  by 
l^islation  and  placed  the  matter  beyond  dis- 

Sute.  It  would  therefore  seem  to  be  the 
uty  of  courts  to  give  force  and  effect  to 
the  statute  whenever  it  is  applicable.  'This 
enactment  certainly  means  something.'  New 
York  Guaranty  CJo.  v.  Memphis  Water  Co., 
107  U.  S.  205-214,  2  Sup.  Ct.  279,  27  L.  ed. 
484." 

Adjudication  by  referee.  —  Findings  and 


judgment  in  the  proceedings  before  the  ref- 
eree constitute  an  adjudication  of  the  facts 
as  to  whether  a  payment  was  a  voidable  pref- 
erence, and  the  question  cannot  thereafter  be 
litigated  in  the  district  court.  While  the 
referee  cannot  assume  jurisdiction  over  the 
question  in  the  first  instance,  yet  if  a  claim 
is  submitted  to  the  bankruptcy  courts  the 
question  as  to  whether  or  not  it  was  a  pref- 
erence is  included  in  such  submission  when 
the  question  is  thereafter  raised  and  liti- 
gated before  the  referee  in  passing  upon  the 
claim.  In  re  Davidson,  (N.  D.  Cal.  1914) 
211  Fed.  687. 


1912  Supp.,  p.  747,  sec.  60d. 

Ke-ezaminatlon  of  payment  or  transfer 
made  to  attorney.  —  To  the  same  effect  as 
the  original  note,  see  In  re  Humphreys,  (E. 
D.  N.  C.  1916)  221  Fed.  997,  wherein  the 
court  said:  "The  provisions  of  this  section 
were  fully  considered  by  the  Supreme  Court 
in  Se  Wood  and  Anderson,  210  U.  S.  246,  28 
Sup.  Ct.  621,  52  L.  ed.  1046.  The  objection 
to  the  payment  of  money  to  attorneys  can 
be  raised  only  upon  petition  of  the  trustee 
or  a  creditor,  when  the  court  will  summon 
the  attorney  before  it  and  give  him  an  op- 
portunity to  be  heard  in  regard  to  the  only 
question  open — its  reasonableness.  It  is 
said  the  act  'recognizes  the  right  of  *  *  * 
a  debtor  to  have  the  aid  and  advice  of  coun- 
sel, and,  in  contemplation  of  bankruptcy  pro- 
ceedings which  shall  strip  him  of  his  prop- 
erty, to  make  provisions  for  reasonable 
compensation  to  his  counsel.  And  in  view 
of  the  circumstances,  the  act  makes  provi- 
sion that  the  bankruptcy  court  administer- 
ing the  estate  may,  if  the  trustee  or  any 
creditor  question  the  transaction,  re-exam- 
ine it  with  a  view  to  a  determination  of  its 
reasonableness.'  It  is  further  held  that,  if 
the  court  shall,  upon  such  examination, 
find  the  amount  paid  to  be  unreasonable,  it 
will  direct  the  attorney  receiving  the  com- 
pensation, to  pay  over  to  the  trustee  such 
amount  as  may  be  found  to  be  in  excess  of 
a  reasonable  compensation  for  his  services. 
It  is  entirely  proper  for  a  debtor,  con- 
templating filing  a  voluntary  petition  in 
bankruptcy,  or  anticipating  that  creditors 
will  file  a  petition  against  him  in  involun- 
tary bankruptcy,  to  employ  counsel  aAd  pay 
out  of  any  money  in  his  hands,  or  secure  by 
any  property  which  he  may  own,  a  fair,  rea- 
Bonable  compensation  for  his  services  in  re- 
spect to  such  proceedings.  The  only  limita- 
tion upon  his  right  to  do  so  is  that  the 
amount  paid,  or  secured,  be  reasonable  and 
in  good  faith.  When  this  question  is  raised 
by  a  petition  filed  by  the  trustee  or  a  credi- 
tor, the  attorney  shall  have  an  opportunity 
to  be  heard.  If  it  is  found  that  the  amount 
paid  him  is  unreasonable,  an  order  will  be 
made  that  he  pay  over  the  excess  to  the 
trustee,  in  the  same  manner  as  any  other 
person  would  be  directed  to  pay  over  an 
amount  of  money,  or  deliver  property  in  his 
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possession  which  rightfully  belongs  to  the 
trustee.  The  transfer  to  counsel  may  be 
wholly  sustained ;  it  is  certainly  valid  to  the 
extent  that  it  is  reasonable.  It  is  neither 
a  preference  nor  a  fraudulent  conveyance, 
as  defined  by  section  60b  or  67e  of  the  act.' 
In  re  Wooa,  supra.  The  payment  of  the 
amount  to  his  attorney,  if  found  to  be  ex- 
cessive, is  in  no  proper  sense  a  fraud  upon 
the  creditors,  unless  it  is  further  found  that 
it  was  paid  with  the  understanding  that  a 
part  of  the  amount  should  be  repaid  to  the 
bankrupt.  This  would,  of  course,  be  a 
'fraudulent  concealment'  and  constitute  a 
basis  for  objection  to  granting  a  discharge. 
A  transaction  of  this  character  would  not, 
however,  come  within  the  provisions  of  sec- 
tion 60d,  which  is  said  by  the  court,  in 
Wood's  Case,  to  be  *sui  generis.' " 

In  contemplation  of  filing  of  petition. — 
In  a  proceeding  by  a  trustee  in  bankruptcy 
against  an  attorney  for  a  re-examination  of 
the  latter's  fee,  prosecuted  under  section 
60d,  the  question  in  limine  is  whether  the 
debtor,  in  making  the  transfer  to  the  at- 
torney, was  acting  in  contemplation  of  the 
filing  of  a  bankruptcy  petition  by  or  against 
him.  If  the  contract  with  the  attorney 
was  not  made  by  the  debtor  in  contempla- 
tion of  bankruptcy  proceedings,  the  case  is 
not  within  section  60d,  and  there  is  no  ju- 
risdiction to  proceed  summarily.  If,  how- 
ever, the  contract  is  made  in  contemplation 
of  such  proceedings,  the  bankruptcy  court  is 
authorized  to  proceed  summarily,  but  upon 
due  notice,  to  determine  to  what  extent,  if 
any,  the  fee  is  excessive  or,  indeed,  allow- 
able at  all.  The  words  "in  contemplation 
of  the  filing  of  a  petition  by  or  against  him" 
do  not  mean  simply  the  consciousness  by 
the  debtor  of  a  financial  condition  enabling 
him  to  file,  or  subjecting  him  to,  such  a 
petition,  but  must  have  been  of  influ- 
ence in  the  transfer  of  property  or  money 
which  is  being  questioned  under  this  sec- 
tion. There  must  be  some  relation,  of  cause 
and  effect,  between  the  knowledge  of  his 
condition  and  the  transaction  with  the  at- 
torney. Whether,  in  making  the  transfer 
to  the  attorney,  a  purpose  germane  to  the 
question  of  bankruptcy  proceedings  existed 
is  to  be  ascertained  either  by  direct  testi- 
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inony  as  to  what  the  debtor  said  in  making 
the  transfer,  or,  in  the  absence  of  this,  by 
the  circumstances  surrounding  the  transfer 
and,  among  other  circumstances,  the  char- 
acter of  the  services  contracted  for.  If  the 
case  turn  upon  the  latter,  the  service  must 
be  of  a  kind  relevant  to  the  matter  of  bank- 
ruptcy, not  one  which  would  be  necessarv 
and  proper  in  the  ordinary  course  of  busi- 
ness, whether  bankruptcy  was  to  supervene 
or  not.  A  contract  by  the  debtor,  three 
days  after  a  lire,  with  an  attorney  to  col- 
lect insurance  policies  held  on  a  stock  of 
goods  destroyea  and  upon  which  liability 
was  being  questioned  by  the  insurance  com- 
panies, is  a  proceeding  in  the  usual  course 
of  business  having  no  necessary  relation- 
ship to  bankruptcy,  and  such  a  contract  can- 
not of  itself  justify  the  conclusion  that  it 
was  made  in  contemplation  of  the  filing  of 
a  bankruptcy  petition  either  by  or  against 
the  debtor,  llie  additional  fact  that  five 
days  after  the  transfer  certain  creditors 
filed  proceedings  in  bankruptcy  against  the 
debtor  does  not  of  itself  raise  the  presump- 
tion that  the  debtor  in  making  the  transfer 
was  acting  in  contemplation  of  bankruptcy. 
Tripp  V.  Mitschrich,  (C.  C.  A.  8th  Cir.  1914) 
211  Fed.  424,  wherein  the  court  said:  "The 
question  of  whether  a  transference  of  prop- 
erty to  an  attornev  is  in  contemplation  of  a 
proceeding  in  bankruptcy  is,  at  the  thresh- 
old, one  of  fact.  It  involves  a  considera- 
tion of  what  is  meant  by  the  words  *in  con- 
templation of  the  filing  of  a  petition  by  or 
against  him,'  as  used  in  section  60d,  and, 
this  being  settled,  there  is  the  further 
consideration  of  whether  the  act  of  the  bank- 
rupt herein  involved  was  in  such  contempla- 
tion. The  words  'in  contemplation  of  bank- 
ruptcy* refer  to  the  state  of  mind  of  the 
debtor,  not  of  the  attorney.  This  results 
from  an  even  casual  reading  of  the  section. 
But  what  is  meant  by  contemplation?  We 
are  of  opinion  that  as  here  used  it  means 
more  than  a  simple  consciousness  of  insol- 
vency. As  was  said  by  Patteson,  J.,  in 
Morgan  v.  Brundett,  6  Bam.  &  Adolph.  297, 
cited  in  Jones  v.  Howland,  8  Mete.  (Mass.) 
377,  41  Am.  Dec.  525:  'A  man  may  be  in- 
solvent and  yet  not  contemplate  bankrupt- 
cy.'     And    in    Buckingham    v.    McLean, 

1912  Supp.,  p.  749,  sec.  62a. 

Fees  of  trustee's  attorney.  —  Where  the 
attorneys  for  the  trustees  were  also  the  at- 
torneys for  the  receiver  and  were  allowed 
a  large  fee  for  services  during  the  receiver- 
ship, it  was  held  that  such  allowance  should 
be  considered  in  fixing  the  fees  for  services 
rendered  trustees.  In  re  Fiske,  (S.  D.  N.  Y. 
1913)  209  Fed.  982. 

A  trustee,  who  happens  to  be  an  attorney, 
cannot,  under  sections  48  and  72  of  this 
act,  be  allowed  a  fee  as  compensation  for 
legal  services  performed  by  him.  In  re  Van 
Denburg,  (N.  D.  Ohio  1914)  221  Fed.  475, 
wherein  the  court  said :  "In  addition  to  the 
reasoning  of  the  courts  cited,  it  should  be 
consider«l  thiskt  while,  of  course,  under  sec- 
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13  How.  161,  167,  (14  L.  ed.  00): 
'He  may  contemplate  insolvency  and  the 
breaking  up  of  his  business  and  yet  not 
contem^ate  bankruptcy.'  Contemplation 
thus  means  more  than  the  knowledge  that  a 
bankruptcy  proceeding  either  by  or  against 
the  debtor  is  impending.  It  means  that  in 
making  the  transfer  the  debtor  is  influenced 
by  the  possibility  or  imminence  of  such  a 
proceeiing.  There  must  be  some  relation 
as  of  cause  and  effect  between  knowledge  of 
his  condition  and  the  transfer.  The  latter 
must  to  some  extent  at  least  be  attributable 
to  his  financiiJ  condition.  This  may  be  il- 
lustrated by  gifts  in  contemplation  of  death. 
Such  are  not  simply  gifts  made  in  light  of 
the  possibility  that  pne  may  soon  die.  They 
are  made  because  of  a  consciousness  of  this 
fact.  In  the  case  both  of  contemplation  of 
death  and  in  contemplation  of  bankruptcy 
proceedings,  the  possibility  in  each  case 
must  be  upon  the  mind  as  an  element  leading 
to  the  result,  to  wit,  the  transfer.  In  a  case 
under  section  60d  the  debtor  must  of  course 
be  confronted  with  the  possibility  of  a  bank- 
ruptcy proceeding.  But  there  must  be  more. 
There  must  be  a  transfer  induced  at  least 
to  some  extent  by  such  a  situation." 

Fees  paid  to  an  attorney  Jty  the  assignees 
under  a  general  assignment  made  by  the 
bankrupt,  for  services  performed  before  pro- 
ceedings in  bankruptcy  were  instituted,  do 
not  fall  within  the  purview  of  this  section. 
In  re  Geller,  (D.  C.  N.  J.  1914)  216  Fed. 
558. 

Jurisdiction.  —  For  an  attorney's  fee  for 
services  to  be  rendered  in  contemplation  of 
bankruptcy  the  act  makes  specific  provision 
in  the  subdivision,  and  the  amount  thus  at- 
tempted to  be  used  in  contemplation  of  bank- 
ruptcy proceedings  is  subject  to  revision  in 
the  court  of  original  jurisdiction  and  not 
elsewhere.  Lazarus  v.  Prentice,  (1914)  234 
U.  S.  263,  34  S.  Ct.  851,  68  U.  S.  (L.  ed.) 
1305. 

In  summary  proceedings  instituted  by  the 
trustees  in  bankruptcy  the  district  court 
has  jurisdiction  to  fix  and  determine  the 
petitioner's  compensation  for  professional 
services  rendered  and  to  be  renaered  to  the 
bankrupt.  Lazarus  v.  Harding,  (CCA. 
6th  Cir.  1915)  223  Fed.  50. 


tion  tf2  of  the  Bankruptcy  Act,  necessary 
legal  services  are  items  of  adniinistration 
which  should  be  paid  for  out  of  the  assets, 
still,  when  a  claim  is  presented  in  behalf  of 
the  attorney  for  the  trustee  for  fees,  there 
is  in  the  situation  something  tantamount  to 
the  recommendation  of  the  trustee  himself 
that  not  only  the  services  were  necessarily 
rendered,  but  that  the  fees  claimed  were 
proper  compensation,  and  with  reference  to 
such  recommendation,  actual  or  construc- 
tive, both  the  referee  and  the  court  on  final 
allowance  must  act.  The  weakness  of  a 
recommendation  offered  by  a  trustee  to  sup- 
port officially  his  professional  claims  is  ap- 
parent." 


19iS  Sn^^  p.  758,  sec  63«, 
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6Sa  should  be  reed  ia  coaaectioa  with  section  17  limiting  the  operation  of  dis- 
chargee, or  any  other  section  calculated  to  throw  light  upon  its  scope  and  effect.  British, 
etc..  Mortgage  Co.  y.  Stuart,  (C.  C.  A.  5th  Gir.  1914)  210  Fed.  425. 


1912  Supp.,  p.  753,  sec.  63a  (1). 


The  statns  of  a  claim,  as  a  fixed  liability 
absolutely  owing.  —  To  the  same  effect  as 
the  original  note,  see  In  re  D.  C.  Clark 
Shoe  Co.,  (D.  C.  Mass.  1913)  211  Fed.  341. 

Judgments.  —  To  the  same  effect  as  the 
original  note,  see  People's  Nat.  Bank  of 
Independence  ▼.  Maxson,  (la.  1915)  150  N. 
W.  601. 

Surety  debts.  —  To  the  same  effect  as 
the  original  note,  see  Williams  v.  U.  S. 
Fidelity,  etc.,  Co.,  236  U.  S.  549,  35  S.  Ct. 
289,  59  U.  S.  (L.  ed.)  713,  reversing  11  Ga. 
App.  635;  Murphy  ▼.  Kicholson,  (1915) 
87  N.  J.  L.  278,  94  Atl.  6?. 

Provability  as  affected  by  person  holding 
claim.  —  Claim  hy  bankrupt's  wife.  —  To 
the  same  effect  as  the  original  note,  see  In 
re  Crumling,  ( E.  D.  Pa.  1914 )  214  Fed.  503, 
wherein  the  court  held  that  the  fact  that  a 
creditor  was  the  wife  of  the  bankrupt  was 
no  bar  to  the  assertion  of  her  right,  but 
that  if  her  claim  was  disputed  the  burden 
was  upon  her  to  prove  it. 


A  son-vn-law  to  the  bankrupt  may  prove  a 
claim  against  his  estate.  In  re  Crumling, 
(E.  D.  Pa.  1914)  214  Fed.  503. 

Contingent  claims.  —  The  liability  of  the 
bankrupt  is  to  be  ascertained  solely  as  of 
the  date  of  filing  the  petition.  If  the  ex- 
istence of  the  debt  or  claim,  whether  liqui- 
dated or  unliquidated,  is  then  contingent,  it 
is  not  provable.  Cotting  v.  Hooper,  (1915) 
220  Mass.  273,  107  N.  £.  931. 

Bondholders  who  are  promised  only  re- 
payment of  the  amount  of  money  loaned, 
with  interest,  it  being  further  provided  that 
at  maturity,  if  after  the  corporation  shall 
have  paid  all  its  debts  and  also  5  per  cent, 
per  annum  on  the  stock,  there  shall  be  any 
surplus  left,  such  surplus  shall  be  divided 
between  the  stockholders  and  the  bondhold- 
ers, are  entitled  to  prove  as  general  creditors 
for  principal  and  interest.  In  re  Inter- 
borough  Realty  Co.«  (CCA.  2d  Cir.  1915) 
223  Fed.  646. 
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Contracts  and  open  accounts.  —  An  es^ 
ecutortf  cfmtract  vM  give  rise  to  a  provable 
claim.  —  Thus,  where  a  bankrupt  contracted 
to  furnish  livery  and  baggage  service  for  a 
hotel  association  for  a  term  of  years  and  to 
pay  the  association  a  stipulated  sum  in 
monthly  installments  for  the  privilege,  the 
court  held  that  the  association  could  prove 
a  claim  for  damages  predicated  on  the  an- 
ticipatory breach  of  the  executory  contract. 
In  re  Frank  E.  Scott  Transfer  Co.,  (C  C.  A. 
7th  Cir.  1914)  216  Fed.  308. 

Renting  contracts.  ^  To  the  same  effect 
as  the  original  note,  see  In  re  Frischknecht, 
(C.  C  A.  2d  Cir.  1915)  223  Fed.  417. 

Claims  for  tort.  —  The  rule  seems  to  be 
well  established  that  where  a  party  has  a 
cause  of  action  which,  at  his  election,  he 
may  maintain  either  upon  contract  or  in 
tort,  then  such  claim  or  cause  of  action  be- 
comes a  provable  debt  under  the  Bankruptcy 
Act.  Bernhardt  v.  Friederick,  (Ind.  1915) 
108  K.  E.  258. 

Breach  occasioned  by  bankruptcy.  —  To 
the  same  effect  as  the  original  note,  see  In 
re  Frank  E.  Scott  Transfer  Co.,  (C.  C.  A. 
7th  Cir.  1914)  216  Fed.  308,  wherein  the 
court,  after  referring  to  the  diversity  of 
opinion  in  the  various  rulings  of  the  Dis- 
trict Courts  upon  the  question  whether 
intervention  of  bankruptcy  constitutes  a 
breach  for  which  damages  are  provable,  ap- 
proved the  doctrine  upheld  in  the  cases  of 
In  re  Swift,  (C  C.  A.  1st  Cir.  1901)  112 
Fed.  315  and  In  re  Pettinffill,  (D.  C.  Mass. 
1905)    137  Fed.   143,  cited  in  the  original 


note.  The  court  said:  '^e  are  of  opinion 
that  these  decisions  are  well  founded,  both 
in  their  definition  of  the  general  doctrine 
referred  to  and  in  respect  of  the  instantane- 
ous effect  of  proceedings  in  bankruptcy  for 
anticipatory  breach  of  the  unperformed  con- 
tract, unless  the  trustee  in  bankruptcy  elects 
performance  thereof  in  the  interest  of  the 
estate,  and  that  it  is  equally  applicable 
whether  the  proceedings  are  voluntary  or  in- 
voluntary, notwithstanding  the  distinction 
in  that  particular  suggested  in  one  or 
more  of  the  District  Court  citations.  Prov- 
ability of  the  claim  for  damages  rests  on 
this  instantaneous  legal  effect  of  the  pro- 
ceedings, as  no  subsequent  breach  can  au- 
thorize the  claim." 

Contingent  claims.  —  To  the  same  effect 
as  the  original  note,  see  In  re  Jorolemon- 
Oliver  Co.,  (C  C.  A.  2d  Cir.  1914)  213  Fed. 
625. 

In  the  case  of  In  re  Montague,  (S.  D. 
N.  Y.  1914)  212  Fed.  452,  the  court  held 
that  future  installments  of  wages  are  con- 
tingent in  their  nature  and  not  so  absolute- 
ly fixed  as  to  entitle  them  to  be  provable  in 
bankruptcy. 

A  loan  to  a  bankrupt  corporation  is  a 
debt  provable  against  the  bankrupt  notwith- 
standing that  it  is  evidenced  by  notes  signed 
in  the  individual  names  of  the  chief  officers 
of  the  company.  Flower  v.  Central  Nat. 
Bank,  (C.  C.  A.  8th  Cir.  1915)  223  Fed. 
323;  Hogin  v.  Central  Nat.  Bank,  (C  C  A. 
8th  Cir.  1915)  223  Fed.  325. 
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1912  Supp.,  p.  765,  sec.  63b. 

Claims  capable  of  liquidatioii  iand  proof. 
—  To  the  same  effect  as  the  original  note, 
see  Cotting  v.  Hooper,  (1905)  220  Mass. 
273.  107  N,.  E.  931. 

Liquidation  of  claims  for  tort.  —  To  the 
same  effect  as  the  original  note,  see  Pindel 
V.  Holgate,  (C.  C.  A.  9th  Cir.  1915)  221 
Fed.  342,  wherein  the  court  ruled  that  sec- 
tion 63b  does  not  enlarge  the  scope  of  sec- 
tion 63a  and  that  unliquidated  claims  aris- 


ing out  of  torts,  such  as  were  relied  upon 
in  the  instant  case,  are  not  covered  by  sec- 
tion 63a. 

Maimer  of  liquidation.  —  A  referee  has 
power  in  the  case  of  an  unliquidated  claim 
to  order  full  specifications  of  the  crucial 
item  therein  as  one  step  in  the  proceedings 
for  the  liquidation  of  the  amount  alleged  to 
be  due.  In  re  Henry  Siegel  Co.,  (D.  C 
Mass.  1914)  223  Fed.  368. 


1912  Supp.,  p.  766,  sec.  64a. 

What  constitutes  claim  for  taxes. — 
Question  for  federal  courts.  —  To  the  same 
effect  as  the  original  note,  see  In  re  Heifron 
Co.,  (N.  D.  N.  Y.  1914)   216  Fed.  642. 

Taxes  "due  and  owing."  —  It  does  not 
follow  that  taxes  are  due  and  owing  from 
the  citizen  because  the  state  law  prescribes 
some  remedy,  exclusive  in  its  character,  for 
their  collection.  In  re  Wenatchee  Heights 
Orchard  Co.,  (W.  D.  Wash.  1914)  212  Fed. 
787. 

Taxes  entitled  to  priority.  —  Tax  accru- 
ing during  bankruptcy.  —  To  the  same  effect 
as  the  original  note,  see  Stanard  v.  Dayton, 
(C.  C.  A.  8th  Cir.  1915)  220  Fed.  441, 
wherein  the  court  held  that  taxes  accruing 
after  bankruptcy  proceedings  are  instituted, 
are  included  among  those  to  be  paid. 

Water  rents.  —  In  the  case  of  In  re  Hills, 
(C.  C.  A.  2d  Cir.  1916)  221  Fed.  260,  the 
court  held  that  when  the  petitioner,  claim- 
ing that  the  amount  due  to  the  city  for 
water  was  a  tax  payable  by  the  trustee  un- 


der this  section  before  any  other  claims, 
knew  by  a  provision  in  the  lease  that  if  the 
tenant  failed  to  pay  for  water,  the  sum  not 
paid  would  be  added  to  the  rent,  the  obliga- 
tion, not  being  a  tax,  but  merely  a  debt, 
could  not  be  regarded  as  within  the  statute, 
as  entitled  to  priority  given  to  taxes. 

Interest  and  penalties  on  taxes  in  default, 
although  not  provided  for,  in  express  terms 
in  the  Bankruptcy  Act,  are  clearly  contem- 
plated. The  penalties  imposed  by  law  for 
nonpayment  of  taxes  become  a  part  of  the 
taxes.  Stanard  v.  Dayton,  (C.  C.  A.  8th 
Cir.  1916)  220  Fed.  441. 

Payn^ent  of  taxes  from  proceeds  of  sale. 
—  In  Citizens'  Sav.  Bank  v.  Paducah,  (1914) 
159  Ky.  583,  167  S.  W.  870,  the  court  said: 
"A  sale  free  of  liens  does  not  affect  a  lien  in 
the  nature  of  a  tax  assessment  against  the 
property,  but  in  such  a  case  the  trustee 
should  protect  the  purchaser  by  providing 
for  the  payment  of  taxes." 


1912  Supp.,  p.  770,  sec.  64b  (1). 


Cost  of  preserving  estate.  —  To  the  same 
effect  as  the  original  note,  see  In  re  Mitch- 
ell, (C.  C.  A.  2d  Cir.  1914)  212  Fed.  932, 
which  the  court  held  that  the  trustee 


in 


should  have  paid  whatever  was  due  the  care- 
takers or  watchmen  employed  in  preserving 
the  estate  before  making  pajTmente  of  debts 
incurred  in  recovering  property  transferrc^i 


or  canceled  and  the  cost  of  the  administra- 
tion. Including  reasonable  attorney's  fees, 
and  that  where  he  had  disbursed  substan- 
tially all  the  assets  of  the  estate  before 
paying  the  debts  incurred  for  such  preserva- 
tion, he  would  have  to  stand  the  loss  per- 
sonally for  his  improvident  payments. 


1912  Supp.,  p.  772,  sec.  64b  (3). 


Amount  of  attorney  fees.  —  Must  he  rear 
Bonable.  —  To  the  same  effect  as  the  original 
note,  see  In  re  Hammel,  (S.  D.  N.  Y.  1914) 
211  Fed.  238,  in  which  the  court  modifying 
an  allowance  of  one  hundred  twenty-five 
dollars  to  fifty  dollars  said:  "I  cannot 
agree  that  a  bankrupt  in  ordinary  cases 
needs  an  attorney  to  attend  at  the  hearing 
of  hi»  discharge  or  at  the  first  meeting. 
In  re  Kross,  (D.  C.)  96  Fed.  816.  His  duty 
is  only  to  answer  truthfully,  and  that  needs 
no  attorney.  The  theory  is,  I  suppose,  that 
the  right  of  examination  may  be  abused, 
and  that  he  should  be  protected,  but  the 
abuse  of  examination  can  only  be  when  it 
goes  into  such   clearly  irrelevant  matters 


as  need  no  expert  legal  advice  to  distinguish. 
The  utmost  latitude  should  be  allowed." 

The  "duties'*  referred  to  in  this  section 
mean  the  duties  of  the  bankrupt  imposed 
by  section  7  of  this  act.  W^hitla  v.  Boyd, 
(C.  C.  A.  9th  Cir.  1914)  213  Fed.  587. 

Jurisdiction.  —  Assertion  of  a  claim  for 
attorney's  fees  for  services  rendered  after 
the  institution  of  the  bankruptcy  proceed- 
ings must  be  made  in  the  court  havhoig 
original  jurisdiction  of  the  administration 
of  the  bankrupt's  estate.  Such  a  claim  will 
not  be  determined  by  a  court  exercising 
ancillary  jurisdiction.  Musica  t.  Prentice, 
(C.  C.  A.  6th  Cir.  1914)  211  Fed.  326. 
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1912  Supp.,  p.  774,  sec.  64b  (4). 


Section  la  (27)  as  limiting  section  Mb 
(4).  —  In  BleBsing  v.  Blanchard,  (C.  C.  A. 
9tli  Cir.  1915)  223  Fed.  35,  the  court  said: 
"Subdivision  27  defines  a  'wage-earner/  and 
declares  that  the  term  'shall  mean  an  indi- 
vidual who  works  for  wages,  salary,  or  hire 
at  a  rate  of  compensation  not  exceeding  one 
thousand  five  hundred  dollars  per  year.' 
Although  there  is  some  authority  to  the  con- 
trary, we  are  of  the  opinion  that  the  pro- 
vision just  quoted  does  not  refer  to  or  limit 
section  64b  (4).  It  was  intended  only  to 
define  the  phrase  'wage-earner'  in  any  pro- 
vision of  the  Bankruptcy  Act  or  proceeding 
relating  thereto  in  which  the  word  might  be 
found,  and  more  especially  sec.  4b  of  the  act, 
which  provides  that  any  persons,  excepting 
a  wage-earner  or  a  person  engaged  chiefly  in 
farming  or  the  tillage  of  the  soil,  etc.,  may 
be  adjudged  an  involuntary  bankrupt." 

Who  may  claim  wages.  —  The  superin- 
tendent of  a  fcictory  has  been  held  not  to  be 
a  workman  or  servant,  entitled  to  priority 
for  sums  due  to  him  as  salary,  although  he 
did  a  great  deal  of  manual  labor.  In  re 
Continental  Paint  Co.,  (N.  D.  N.  Y.  1915). 
220  Fed.  189. 

But  "workman"  includes  the  superintend- 
ent of  the  repair  department  of  an  auto- 
mobile company  who  has  authority  to  hire 
and  discharge  the  men  in  his  department  but 
is  subject  to  the  control  and  direction  of  the 
general  manager  of  the  company  and  does 
the  same  kind  of  work  in  the  shop  as  do  the 
men  working  under  him.  Blessing  v.  Blanch- 
ard, (C.  C.  A.  9th  Cir.  1915)  223  Fed.  35. 

Oeneral  nuinager  of  business,  —  "Servant" 
as  used  in  the  subdivision  does  not  include 
the  general  manager  of  a  business.  Blessing 
V.  Blanchard,  (C.  C.  A.  9th  Cir.  1915)  223 
Fed.  35,  where  the  court  said:  "The  bank- 
ruptcy Act  of  1867  (Act  March  2,  1867,  c. 
176,  14  Stat.  517)  gave  priority  for  wages 
due  'any  operative  or  clerk  or  house  servant.* 
The  act  of  1898  originally  provided  for  prior- 
ity of  wages  due  to  'workmen,  clerks  and 
servants.'  In  1906  (Act  June  15,  1906,  c 
3333, 34  Stat.  267,  it  was  amended  by  insert- 
ing the  words  'traveling  or  city  salesmen.' 
an  amendment  which  was  induced  by  deci- 
sions in  which  it  had  been  held  that  sales- 
men were  not  included  under  the  word  'serv- 
ants' in  the  original  act.  The  word  'servants' 
often  has  a  broad  and  inclusive  meaning, 
and  in  a  sense  it  may  be  said  to  include  all 
employes  in  the  service  of  another,  and  also 
the  officers  of  corporations.  It  is  very  clear, 
however,  that  it  is  not  used  in  that  sense  in 
the  section  under  consideration.  Although 
the  word  'servant'  is  broader  than  the  term 
'house  servant,'  as  used  in  the  act  of  1867, 
it  was  not  intended  by  its  use  in  the  act  of 
1898  to  include  all  employes;  otherwise, 
there  would  have  been  no  necessity  for  a 
specific  mention  of  workmen  or  clerks  or 
salesmen.  We  think  the  word  'servant' 
should  be  held  to  mean  a  restricted  class  of 
subordinate  helpers  who  work  for  wages,  but 


who  are  not  salesmen,  workmen,  or  clerks. 
We  do  not  think  it  includes  the  manager  of 
a  business,  notwithstanding  that  he  may 
also  have  rendered  services  as  a  salesman. 
Priority  of  payment  was  intended  for  the 
benefit  only  of  those  who  are  dependent  upon 
their  wages,  and  who,  having  lost  their  em- 
ployment by  the  bankruptcy,  would  be  in 
need  of  such  protection.  It  evidently  was 
not  thought  that  the  general  manager  of  the 
business  would  require  special  protection. 
Such  seems  to  have  been  the  opinion  of  the 
courts  of  bankruptcy.  In  re  Grubbs-Wiley 
Grocery  Co.  (D.  C.)  96  Fed.  183;  In  re  Car- 
olina Cooperage  Co.,  (D.  C.)  96  Fed.  950;  In 
re  Albert  O.  Brown  &  Co.,  (D.  C.)  171  Fed. 
281;  In  re  Greenberger,  (D.  C.)  203  Fed. 
583.  In  Latta  v.  Lonsdale,  107  Fed.  585,  57 
C.  C.  A.  1,  52  L.R.A.  479,  the  Circuit  Court 
of  Appeals  for  the  Eighth  Circuit,  in  con- 
struing a  statute  of  Arkansas  which  denied 
preferences  among  creditors  of  insolvent 
corporations  'except  for  wages  and  salaries 
of  laborers  and  employes,'  held  that  an  at- 
torney employed  by  a  corporation  at  a  year- 
ly salary,  payable  monthly,  was  not  entitled 
to  the  preference.  The  court  said  that  stat- 
utes of  the  character  under  consideration 
were  enacted  for  the  protection  of  wage- 
earners  proper,  who  had  neither  the  position, 
nor  the  opportunity,  nor  the  capacity  to  ob- 
tain payment  or  security  for  their  services." 

The  treasurer  and  general  manager  of  a 
bankrupt  corporation  has  been  held  not  to 
be  entitled  to  priority  under  this  section. 
In  re  Metropolitan  Jewelrv  Co.,  (S.  D.,  N.  Y. 
1914),  216  Fed.  385.  S*ee  also  Arnold  v. 
Knapp,  (W.  Va.  1915)  84  S.  E.  895,  wherein 
it  was  held  that  the  salary  of  an  officer  or 
manager  of  a  corporation  is  not  the  debt  or 
claim  of  a  wage  earner  protected  by  the 
Bankruptcy  Act.  Arnold  v.  Knapp,  ( W.  Va. 
1915)  84  S.  E.  895. 

The  personal  representative  of  a  stock' 
holder  in  a  bankrupt  corporation,  who  has 
charge  of  its  office  in  the  absence  of  the  man- 
ager, is  not  entitled  to  the  priority  allowed 
under  this  section.  In  re  ^letropolitan  Jew- 
elry Co.,  (S.  D.,  N.  Y.,  1914)  216  Fed.  384. 

Assignee  of  wage  claim.  —  To  the  same 
effect  as  the  original  note,  see  In  re  Dutcher, 
(N.  D.  Wash.  1914)  213  Fed.  908. 

Evidence  held  not  to  show  an  assignment 
of  wage  claim,  labor  checks  being  received  by 
one  in  exchange  for  goods.  In  re  McGowin 
Lumber  Co.,  (S.  D.  Ala.  1915)  223  Fed.  553. 

Subrogation, — The  transfer  of  time  checks, 
issued  by  a  bankrupt  corporation  to  its  em- 
ployees, to  claimants  who  furnish  supplies 
to  said  employees,  does  not  constitute  a  sub- 
rogation to  the  rights  of  the  employees  in 
the  absence  of  sufficient  proof  of  an  'assign- 
ment  of  the  claims.  Bell  v.  Arledge,  (C.  C. 
A.,  5th  Cir.  1914)  219  Fed.  676. 

Time  of  earning  wages  ^  Before  filing 
petition,  —  To  the  same  effect  as  original 
note,  see  In  re  McGowin  Limiber  Co.,  (S.  D. 
Ala.  1915)  223  Fed.  553. 
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1912  Supp.,  p.  777,  sec.  64b  (5). 


Priorities  accorded  by  state  or  federal 
laws.  —  To  the  same  effect  as  the  original 
note,  see  Globe  Bank  etc.  Go.  of  Paducah  v. 
Martin,  (1915)  236  U.  S.  288,  36  8.  Ct.  377, 
59  U.  S.  (L.  ed.)  583,  affirming  (G.  G.  A. 
6th  Cir.  1912)  201  Fed.  31;  Gourtney  v. 
Fidelity  Trust  Co.,  (G.  G.  A.,  6th  Cir.,  1914) 
219  Fed.  57. 

Landlord's  right  to  priority.  —  To  the 
same  effect  as  the  original  note,  see  Ludlow 
V.  Pugh,  (C.  G.  A.  3rd  Cir.  1914)  213  Fed. 
450. 


In  the  case  of  In  re  Quality  Shoe  Shop, 
(E.  D.  Pa.  1914)  212  Fed.  321,  the  court 
held  that  where  a  lease  provided  that  if 
the  lessor  were  sold  out  in  bankruptcy,  the 
unaccrued  rent  for  the  unexpired  term 
should  immediately  become  due  and  payable, 
and  should  be  paid  first  out  of  the  proceeds 
of  the  sale,  the  lessor  was  entitled  to  prior- 
ity under  the  law  of  Pennsylvania. 


1912  Supp.,  p.  782,  sec.  65c. 

Review  and  revocation  of  order  declaring 
dividend.  —  In  the  case  of  In  re  Henry 
Siegel  Co.,  (D.  G.  Mass.  1914)  216  Fed. 
943,  two  questions  affecting  respectively 
the  review  and  revocation  of  an  order  de- 
claring a  dividend,  were  presented  as  fol- 
lows: "(1)  Whether  the  referee  was  right 
in  refusing  to  direct  the  trustees  to  take  a 
review  of  the  order  declaring  a  dividend,  or 
to  allow  the  peitioners  to  take  such  review 
in  the  name  of  the  trustees.  (2)  Whether 
the  referee  was  right  in  refusing  to  stay 
and  revoke  the  dividend  in  order  to  give 
the  petitioners  an  opportunity  to  prove 
their  claim,  so  that  it  could,  if  allowed,  par- 
ticipate in  the  dividend."  Affirming  the 
order  of  the  referee  in  both  instances  tho 
court  said:  "As  to  (1).  The  dividend 
order  was  right  at  the  time  when  it  wa^ 
made.  The  claim  in  question  was  not 
scheduled;  it  had  not  been  proved;  no  in- 
formation whatever  had  reached  the  referee 
that  it  would  be  over  $1,000,000.  He  re- 
ports that  he  has  reserved  sufficient  assets 
to  pay  both  dividends  on  that  amount.  The 
petitioners  deny  this.  The  matter  is  one 
as  to  which  the  judgment  of  the  referee 
under  whose  immediate  control  the  estate 
is  being  administered,  and  who  is  familiar 
with  the  property,  is  entitled  to  much 
weight.  I  cannot  say  upon  the  record  be- 
fore me  that  he  has  erred  on  this  point. 
Upon  the  facts  stated  in  his  certificate,  he 
appears,  in  declaring  the  second  dividend, 
to  have  acted  with  all  due  consideration  for 
the  petitioners'  rights.  As  the  correctness 
of  the  dividend  order  is,  of  course,  to  be  de- 
termined with  reference  to  the  time  when  it 
was  made,  not  by  what  occurred  thereafter, 
a  review  of  it  would  not  have  brought  be- 
fore the  court  the  subsequent  proof  of 
claim,  and  would  plainly  have  been  a  futile 
proceeding.  It  therefore  seems  to  me  that 
the  referee  was  right  in  refusing  to  direct 
or  permit  review  of  the  dividend  order  in 
the  name  of  the  trustees.  As  to  (2). 
Whether  the  dividend  order,  which  was 
right  when  made,  should  be  revoked,  and 
the  case  reopened  upon  that  point,  was  a 
matter  which  lay  within  the  discretion  of 
the  referee,  to  the  exercise  of  which  no  re- 


Tiew  lies,  except  so  far  as  it  proceeded  upon 
erroneous  principles  of  law.  In  denying  the 
petition  the  referee  may  well  have  found 
that  the  petitioners  had  not  been  diligent 
in  proving  their  claim,  that  the  allowance 
of  the  p^ition  meant  litigation  and  long 
delay  bcdfore  the  second  dividend  could  prob- 
ably be  paid,  that  sufficient  assets  had  been 
reserved  to  protect  the  petitioners'  daim  to 
the  amount  originally  stated,  that  the  claim 
proved  was  over  $900,000  in  excess  of  that 
amount,  and  thai  it  apparently  rested  upon 
principles  of  law  which  had  been  declared 
unsound  hy  the  Court  of  Appeals  for  this 
circuit.  He  may,  not  unreasonably,  have 
suspected  that  such  a  large  and  late  claim 
was  made  by  the  petitioners  in  the  hope 
that  the  trustees  in  bankruptcy  would  see 
fit  to  compromise  it,  rather  than  to  delay 
the  settlement  of  the  estate  until  the  matter 
could  be  decided  in  the  courts.  I  certainly 
do  not  think  such  views  of  the  case  were 
so  erroneous  and  unfounded  that  action 
based  upon  them  amounted  to  an  abuse  of 
judicial  discretion.  The  referee  was  bound 
to  exercise  his  discretion  upon  correct  prin- 
ciples of  law.  His  opinion  that  the  peti- 
tioners* claim  was  imfounded  in  law  and 
was  fully  met  by  Slocum  v.  Soliday,  25  Am. 
Bankr.  Kep.  460,  183  Fed.  410,  106  C.  G.  A. 
56,  decided  by  the  Court  of  Appeals  for 
this  circuit,  entered  so  fundamentallv  into 
his  discretion  was  improperly  exercised  and 
his  action  ought  to  be  reversed.  It  seems 
to  me,  however,  that  in  so  holding  the 
referee  was  right,  and  that  the  petitioners' 
claim  is  met  and  covered  by  the  case  just 
referred  to.  There  is  the  possibility  that 
the  referee  was  mistaken  upon  that  point, 
and  the  further  possibilities  that  Slocum  v. 
Soliday  mav  be  overruled,  or  that  the  law 
may  be  declared  otherwise  by  the  Supreme 
Court  of  the  United  States.  Neither  of 
these  contingencies  seems  to  me  sufficiently 
probable  to  justify  me  in  holding  that  the 
referee  abused  his  discretion  in  disregarding 
them.  The  payment  of  the  second  dividend 
will  so  reduce  the  assets  of  the  estate  that, 
in  all  probability,  not  enough  wiU  remain 
to  pay  both  dividends  on  the  petitioners' 
claim  if  it  should  hereafter  be  allowed  for 
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the  full  amount  of  $1,920,350.43.  Money 
once  paid  out  as  dividends  cannot  oe  recov- 
ered from  the  creditors  who  receive  it. 
Bankruptcy  Act,  §  65c  8o  that  the  referee's 
refusal  to  revoke  and  reopen  the  dividend 
amounts  to  a  final  judgment  against  the 
petitioners  possibly  involving  a  large  sum  of 


money.  In  view  of  these  facts,  the  peti- 
tioners ought  to  be  allowed  to  submit  the 
questions  raised  by  these  proceedings  to 
the  Court  of  Appeals,  and  the  dividend 
ought  not  to  be  paid  out  until  there  has 
been  an  opportunity  for  the  petitioners  to 
take  a  review  or  appeal  from  this  decision." 


1912  Supp.,  p.  783,  sec.  67a. 

Validity  determined  by  state  law.  —  To 
the  same  effect  as  tiie  original  note,  see 
Denpree  v.  Watson,  (C.  G.  A.  6th  Cir.  1914) 
216  Fed.  483;  In  re  Palmer,  (N.  D.  N.  Y. 
1914)  218  Fed.  74;  In  re  Marriner,  (D.  G. 
Me.  1915)  220  Fed.  542;  In  re  Hellams,  (8. 
D.  Ala.  1915)   223  Fed.  460. 

An  unfiled  conditional  sale  contract,  since 


the  amendment  to  section  47a  (2)  of  this 
Act,  is  absolutely  void  as  against  a  trustee 
in  bankruptcy  representing  creditors  who 
have,  subsequent  to  the  execution  of  the 
contract,  and  prior  to  its  filing,  extended 
credit  to  the  bankrupt.  In  re  Johnson,  (£. 
D.  Okla.  1914)  212  Fed.  311. 


1912  Supp.,  p.  784,  sec.  67b. 

The  word  '^prevented,"  as  used  in  this  subsection,  means  prevented  by  the  bankruptcy 
proceedings.    In  re  Schweitzer,  (£.  D.  Pa.  1914)  217  Fed.  495. 
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Valid  liens  remain  undisturbed.  —  To  the 
same  effect  as  the  original  note,  see  Norris 
T.Trenholm,  (G.  G.  A.  5th  Gir.  1913)  209 
Fed.  827;  In  re  Baar,  (G.  G.  A.  2d  Gir. 
1914)  213  Fed.  628. 

The  state  law  governs.  —  To  the  same 
effect  as  the  original  note,  see  7n  re«Lane 
Lumber  Go.,  (G.  G.  A.  9th  Gir.  1914)  217 
Fed.  550. 

Landlord's  liens.  — To  the  same  effect  as 
the  original  note,  see  In  re  Southern  Hard- 
ware, etc  Go.,  (S.  D.  Ala.  1913)  210  Fed. 
381;  In  re  Bell  Engraving  Go.,  (E.  D.  Pa. 
1914)  213  Fed.  510;  Gourtney  v.  Fidelity 
Trust  Go.,  (G.  G.  A.  6th  Gir.  1914)  219  Fed. 
57. 

Mechanics'  and  kindred  Hens.  —  To  the 
same  effect  as  the  original  note,  see  In  re 
Little  Elk  Logging  Go.,  (W.  D.  Wash.  1914) 
218  Fed.  142;  Moreau  Lumber  Go.  v.  John- 
son, (1914)  29  N.  D.  113,  150  N.  W.  563, 
L.R.A.  1915F  1132. 

Mechanics*  liens  are  not  liens  created  or 
obtained  through  legal  proceedings.  —  To 
the  same  effect  as  the  original  note,  see 
Tube  Gitv  Mining,  etc.  Go.  v.  Otterson, 
(1914)  16  Ariz.  3()5,  146  Pac.  203,  wherein 
the  court  said:  "It  is  the  intention  of  the 
Bankruptcy  Act  to  protect  all  liens,  whether 
arising  by  contract  or  by  statute,  except 
only  such  as  are  expressly  declared  annulled 
or  invalidated.  Nowhere  in  the  act  is  a 
lien  of  the  character  under  consideration 
denounc<;d  by  the  act.  It  is  not  intended 
to  avoid  a  lien  secured  by  the  act  of  labor 

1912  Supp.,  p.  792,  sec.  67e. 

Intent  to  hinder,  delay,  or  defraud,  essen-  A  full  and  present  fair  consideration  is 

tial.  —  To  the  same  effect  as  the  original  not  sufficient  to  support  a  transfer.  It 
note.  Fall  v.  United  States,  (G.  G.  A.  8th  must  be  also  in  good  faith.  A  transaction 
Cir.  1913)  209  Fed.  547.  may  be  upheld  provided  only  that  the  sale 
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and  preserved  and  enforced  by  legal  pro- 
ceedings." And  the  court  held  that  liens 
are  rights  of  property;  not  matters  of  pro- 
ceaure  and  that  a  mechanics'  lien  is  not  a 
"lien  obtained  through  lenil  proceedings" 
within  the  meaning  of  the  Bankruptcy  Act, 
even  though  it  was  necessary  to  file  a  claim 
and  initiate  the  prosecution  of  a  suit  to 
preserve  and  enforce  it. 

Pledges.  —  To  the  same  effect  as  the 
original  note  see  In  re  Harvey,  (S.  D.  Ala. 
1914)  212  Fed.  340,  in  which  the  court 
held  that  an  agreement  to  give  and  deliver 
a  pledge  made  in  good  faith  to  secure  a 
present  loan  or  consideration,  as  an  ad- 
vance of  money,  protected  under  the  law 
of  the  state  was  valid  and  wit&in  the  pro- 
tection of  this  section. 

Equitable  liens.  —  An  equitable  lien  upon 
personal  property  cannot  be  created  by  a 
verbal  agreement  unless  the  intention  is 
clear  to  charge  some  particular  property. 
Thus  where  the  evidence  showed  that  there 
was  only  a  general  understanding  that  an 
assignment  would  be  made  of  outstanding 
accounts  to  secure  shipments  of  material 
by  the  claimants  to  the  bankrupt,  but  no 
positive  agreement  was  made,  and  no  specific 
accounts  were  referred  to,  and  the  bank- 
rupt continued  to  treat  the  accounts  as 
his  own,  it  was  held  that  such  evidence 
was  not  sufficient  to  establish  an  equitable 
lien.  In  re  Stiger,  (G.  G.  A.  3d  Cir.  1913) 
209  Fed.  148. 
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of  the  bankrupt's  property  for  a  fair  con- 
sideration was  conducted  without  any  pur- 
pose to  defraud  or  delay  his  creditors. 
Parker  v.  Sherman,  (C.  C.  A.  2d  Cir.  1914) 
212  Fed.  917. 

Transfer  must  be  within  four  months 
period.  —  To  the  same  effect  as  the  original 
note  see  Hane  v.  Grown,  etc.  Co.,  (N.  D.  N. 
Y.  1916)  223  Fed.  439. 

Chattel  mortsases.  —  To  the  same  effect 
as  the  original  note  see  Hane  v.  Crown,  etc. 
Co.,   (N.  D.  N.  Y.  1915)  223  Fed.  439. 

In  Brigman  ▼.  Covington,  (C.  C.  A.  4th 
Cir.  1915)  219  Fed.  500,  the  court  said: 
"Whatever  may  be  held  in  regard  to  similar 
transactions  in  states  whose  recording  stat- 
utes are  materially  different  as  respects  the 
rights  of  creditors,  we  deem  it  scarcely  de- 
batable that  under  the  law  of  North  Caro- 
lina, which  declares  every  mortgage  or  deed 
of  trust  to  be  invalid  as  against  creditors 
until  its  registration,  a  trustee  in  bank- 
ruptcy may  avoid,  and  set  aside  a  mortgage 
which,  although  given  before  and  for  a  con- 
sideration passing  at  the  time  of  its  execu- 
tion, was  not  recorded  until  within  four 
months  prior  to  the  beginning  of  bankruptcy 
proceedings,  and  which  operated  at  the 
aate  of  its  registration  to  give  the  mortgagee 
a  preference  over  other  creditors.  We  be- 
lieve this  is  what  the  Congress  intended, 
and  with  the  more  confidence  because  it 
tends  to  enforce  that  open  dealing  which 
is  the  essential  basis  of  commercial  mo- 
rality." 

It  is  no  answer  to  an  attack  upon  a  chat- 
tel mortgage  that  it  constitutes  a  voidable 
preference,  to  show  that  the  mortgage  was 
otherwise  valid,  whether  on  or  off  the  record 
or  whether  against  third  parties  or  between 
the  original  parties  thereto.  By  the  express 
authority  of  the  bankruptcy  law  the  trustee 
can  attack  any  transfer  as  a  voidable  prefer- 


ence, concededly  valid  on  all  other  grounds, 
if  made  within  the  period  fixed  by  law.  It 
is  only  when  the  trustee  attacks  a  transfer 
or  mortgage  on  other  grounds  that  state 
laws  and  decisions  apply  as  to  the  validil^ 
of  the  transfer.  Williams  v.  Grerman- Ameri- 
can Trust  Co.,  (C.  C.  A.  8th  Cir.  1916)  219 
Fed.  607. 

A  lien  created  on  property  by  a  chattel 
mortgage  given  by  a  person  who  within 
four  months  becomes  a  bankrupt  is  valid 
if  the  property  is  set  apart  by  the  bank- 
ruptcy court  as  exempt  property  under  a 
state  exemption  law.  Bank  of  Mendon  v. 
Mell,  (1914)  185  Mo.  App.  510,  172  S.  W. 
484. 

Bona  fide  purchasers  protected.  —  To  the 
same  effect  as  the  original  note,  see  In  re 
Soforenko,  (D.  C.  Mass.  1913)  210  Fed. 
562. 

Bwden  of  proof,  —  The  defense  of  a  bona 
fide  purchase  for  value  is  an  afiirmative  one 
and  the  burden  of  proof  is  on  the  purchaser 
to  show  good  faith.  Bentley  v.  Young,  (S. 
D.  N.  Y.  1914)  210  Fed.  202. 

Transfer  by  husband  to  wife.  —  In  a  suit 
by  the  trustee  to  set  aside,  as  fraudulent, 
a  conveyance  by  a  bankrupt  husband  to  his 
wife,  the  testimony  and  all  of  the  circum- 
stances of  tlie  case  may  impose  the  burden 
upon  the  defendants  to  show  the  good  faith 
and  honesty  of  the  conveyance,  for  the  law 
is  well  settled  that  entire  fairness  is  re- 
quired in  dealings  between  husband  and 
wife,  so  far  as  they  affect  the  rights  of 
credftors.  Stroecker  v.  Patterson,  (C.  C.  A. 
9th  Cir.  1916)  220  Fed.  21. 

Sufficiency  of  evidence.  —  On  the  ques- 
tion of  evidence  held  sufficient  to  establish 
knowledge  in  the  grantee  of  a  trust  deed 
that  it  was  made  in  fraud  of  the  statute, 
see  Dean  v.  Davis,  (0.  C.  A.  4th  Cir.  1914) 
212  Fed.  88. 


1912  Supp.,  p.   797,  sec.  67e.    IJurisdidion.'] 

Concurrent  jurisdiction.  *- To  the  same  effect  as  the  original  note,  see  Grandison  ▼. 
National  Bank  of  Commerce,  (W.  D.  N.  Y.  1915)  220  Fed.  981;  Grandison  v.  Bobertson, 
(W.  D.  N.  Y.  1915)  220  Fed.  985. 


1912  Supp.,  p.  797,  67f. 

I.  Annulment  op  Liens  Generally. 

Annulment  of  liens  obtained  through 
legal  proceedings.  —  To  the  same  effect  as 
the  original  note  see  In  re  Federal  Biscuit 
Co.,  (C.  C.  A.  2d  Cir.  1914)  214  Fed.  221, 
wherein  the  court  held  that  the  effect  of  the 
statute  in  dissolving  attachments  is  nob 
confined  to  those  issuing  from  the  courts  of 
the  United  States  but  applies  as  well  to  the 
process  of  the  state  courts. 

A  lien  acquired  hy  levy,  under  a  distress 
warrant  for  the  enforcement  of  rent,  is  one 
obtained  through  legal  proceedings.  In  re 
United  Motor  Chicago  Co.,  (C.  C.  A.  7th 
Cir.  1916)  220  Fed.  772. 

With  attachments  and  liens  acquired  un- 
der state  laws,  the  Bankruptcy  Act  deals  in 
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I  provisions  which  are  superior  to  all  state 
aws  upon  the  subject  in  virtue  of  the  con- 
stitutional authority  of  Congress  to  enact 
a  uniform  system  of  bankruptcy.  Globe 
Bank,  etc.,  Co.  of  Paducah  v.  Martin, 
(1916)  236  U.  S.  288,  36  S.  Ct.  377,  59 
U.  8.  (L.  ed.)  583,  affirming  (0,  C.  A.  6th 
Cir.  1912)  201  Fed.  31. 

The  trustee  is  subrogated  to  liens  ac- 
quired by  creditors  on  assets  of  the  bank- 
rupt within  four  months  of  the  petition. 
Fallows  V.  Continental,  etc.,  Sav.  Bank, 
(1914)  235  U.  S.  300,  36  S.  Ct.  29,  69  U.  S. 
(L.  ed.)  238,  following  Baltimore  First 
Nat.  Bank  v.  Staake,  (1906)  202  U.  8.  141, 
26  S.  Ct.  680,  60  U.  8.  (L.  ed.)  967,  and 
Rock  Island  Plow  Co.  y.  Reardon,   (1912) 
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222  U.  S.  354,  32  S.  Ct.  164,  56  U.  S.  (L. 
ed.)  231. 

Landlord's  Hen. —  Where  the  assertion  of 
a  landlord's  lien,  obtained  on  a  distraint 
warrant,  depends  on  the  question  whether 
the  lien  of  the  distraint  was  obtained 
through  legal  proceedings,  the  bankruptcy 
court  is  not  authorized  to  determine  it  by 
a  summary  proceeding.  In  re  Luken,  (C. 
C.  A.  7th  Cir.  1914)  216  Fed.  890,  wherein 
the  trustee  contended  that  inasmuch  sa  the 
distress  warrant  was  served  within  four 
months  prior  to  the  filing  of  the  petition  in 
bankruptcy,  it  was  therefore  a  lien  obtained 
through  legal  proceedings  which  was  ren- 
dered null  and  void  by  section  67f  and  that 
the  bankruptcy  court  had  summary  juris- 
diction to  compel. the  landlord  to  surrender 
his  lien  by  summary  process  of  a  contempt 
order.  Sustaining  a  dismissal  of  the  sum- 
mary proceedings  the  court  said:  "In  the 
case  of  a  judgment  or  an  attachment  or 
other  lien  which  was  indisputably  'obtained 
through  legal  proceedings'  within  four 
months  prior  to  the  filing  of  the  petition  in 
bankruptcy,  the  iegal  proceedings  being 
taken  against  the  defendant  therein  while 
the  defendant  was  insolvent,  we  might  have 
no  difficulty,  the  facts  being  undisputed,  in 
determining  that  the  adverse  holder's  claim 
of  legal  right  to  retain  possession  was  so 
clearly  without  substance,  so  void  of  color, 
as  to  bring  him  within  the  summary  juris- 
diction of  the  bankruptcy  court.  But  it 
seems  to  us  that  a  controversy  may  be  as 
substantial  in  regard  to  the  legal  rights  of 
a  party  on  undisputed  facts  as  is  a  con- 
troversy wherein  the  only  conflict  is  on  the 
facts.  Our  observation  and  experience  is 
that  there  are  fully  as  many  controversies 
in  plenary  suits  over  the  question  of  legal 
rights  on  undisputed  facts  as  there  are  con- 
troversies respecting  the  facts.  Among  the 
bankruptcy  cases  we  have  found  no  prece- 
dents wherein  this  question  has  been  con- 
sidered; but  in  our  opinion  precedents  in 
the  Supreme  Court  concerning  its  own  juris- 
diction are  so  analogous  that  they  are  ap- 
plicable. In  determining  whether  a  writ 
of  error  from  the  highest  court  in  a  state 
is  entertain  able,  the  Supreme  Court  consid- 
ers whether  the  asserted  legal  right  is  sub- 
stantial or  merely  colorable.  If,  on  the  un- 
disputed facts,  the  asserted  legal  right  is 
only  a  bare  assertion,  if  it  has  no  basis 
whatever  in  reason  to  sustain  it,  or  if  it  is 
an  assertion  in  the  face  of  a  clear  and 
thoroughly  settled  line  of  adjudications  in 
that  court,  the  jurisdiction  is  denied  and 
the  writ  ia  dismissed.    *    *    * 

"In  the  present  case  the  distress  warrant 
certainly  was  not  a  judgment  or  an  attach- 
ment. If  it  comes  at  all  within  section  67f , 
it  comes  under  the  heading  'Other  Liens 
Obtained  through  Legal  Proceedings.'  Thia 
is  a  very  general  expression,  and  its  appli- 
cability to  the  distress  warrant  can  only 
be  determined  by  solving  the  problem  wheth- 
er the  lien  of  a  distraint  in  Illinois  is 
obtained  through  legal  proceedings.  In 
support  of  his  contention  that  the  landlord's 


393 


lien  is  obtained  through  legal  proceedings, 
the  trustee  cites  the  lUinois  statutes  and 
numerous  Illinois  decisions,  and  relies  par- 
ticularly on  In  re  Joslyn,  2  Biss.  235,  Fed. 
Cas.  No.  7,550,  and  Morgan  v.  Campbell, 
22  Wall.  381,  22  L.  ed.  796,  both  cases  under 
a  previous  bankruptcy  law,  while  the  re- 
spondent cites  Illinois  decisions  and  federal 
cases  in  various  circuits,  and  relies  par- 
ticularly on  Henderson  v.  Mayer,  225  U.  S. 
631,  32  Sup.  Ct.  699,  56  L.  ed.  1233,  under 
the  present  bankruptcy  law  as  applied  to 
provisions  of  the  Georgia  Code,  which  the 
respondent  contends  are  much  less  favorable 
to  the  landlord's  contention  that  his  lien  is 
one  not  obtained  through  legal  proceedings 
than  are  the  provisions  of  the  lUinois  stat- 
utes. We  have  looked  into  the  question  of 
the  merits  of  respondent's  lien  to  the  extent 
of  being  satisfled  that  an  answer  could  be 
given  only  after  a  most  careful  study  and 
consideration  of  the  numerous  cases  cited, 
and  after  a  comparison  of  the  Georgia  pro- 
visions with  tliose  of  Illinois  in  order  to 
determine  whether  Henderson  v.  Mayor  is 
of  controlling  effect  upon  respondent's  as- 
serted legal  right.  In  short  we  are  quite 
satisfied  that  the  controversy  presented  by 
the  adverse  claimant  herein  is  a  very  sub- 
stantial one." 

II..  Time  of  AcQunaiTO  Lien. 

Time  of  acquiring  lien.  —  To  the  same 
effect  as  the  original  note,  see  In  re  Schow, 
(D.  C.  Conn.  1914)  213  Fed.  514. 

Where  the  lien  has  been  obtained  more 
than  four  months  prior  to  the  filing  of  the 
petition.  —  To  the  same  effect  as  the  origi- 
nal note,  see  Blair  v.  Brailey,  (C.  C.  A. 
5th  Cir.  1915)  221  Fed.  1. 

A  lien  acquired  subsequent  to  the  filing 
of  the  petition  in  bankruptcy.  —  To  the 
same  effect  as  the  original  note,  see  In  re 
Schow,  (D.  C.  Conn.  1914)  213  Fed.  514. 

III.  Judgment  Liens. 

Judgment  liens.  —  To  the  same  effect  as 
the  original  note,  see  Citizens'  Nat.  Bank  v. 
Dasher,  (Ga.  1915)  84  S.  E.  482;  People's 
Nat.  Bank  of  Independence  v.  Maxson,  (la. 
1915)  150  N.  W.  601;  Wilson  v.  Van  Buren 
County  Farmers'  Mut.  F.  Ins.  Co.,  (Mich. 
1915)  15tN.  W.  752. 

IV.  Attachment  and  Gabnishment  Liens. 

Attachment  and  garnishment  liens.  —  To 
the  same  effect  as  the  original  note,  see 
Lehman  v.  Gumbel,  (1915)  236  U.  S.  448, 
35  S.  Ct.  307,  59  U.  S.  (L.  ed.)  666,  affirm- 
ing 132  La.  231,  61  So.  212;   Globe  Bank 

V.  Martin,  (1915)  236  U.  S.  288,  35  S.  Ct. 
377,  59  U.  S.  (L.  ed.)  583,  aHirming  (C.  C. 
A.  6th  Cir.  1912)  201  Fed.  31;  Citizens' 
Nat.  Bank  v.  Dasher,  (Ga.  1915)  84  S.  E. 
482.  It  is  apparent  that  the  effect  of  sec- 
tion 67f  is  not  to  avoid  attachment,  levies, 
or  liena  therein  referred  to  against  all  the 
world,  but  merely  as  against  the  trustee  in 
bankruptcy  and  those  claiming  under  him. 
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80  that  the  pro^rtj  may  pass  to  and  he 
distrihuted  hy  him  among  the  creditors  of 
the  bankrupt,  and  Buch  is  the  view  enter- 
tained by  several  well-considered  cases. 
Simon  Casady  &  Co.  ▼.  Hartzell,  (la.  1915) 
161  N.  W.  97. 

v.  LiKNB  ON  Exempt  Profbstt. 

A  Uen  acquired  on  exempt  property  is 
Dot  annulled  hy  this  section.  Peoples'  Nat. 
Bank  of  Independence  v.  Maxson,  (la.  1916) 
150  N.  W.  601.  See  also  In  re  Snyder,  (M. 
D.  Pa.  1914)  216  Fed.  989,  wherein  the 
court  said:  "It  is  the  opinion  of  the  court 
that  the  provision  of  section  67f  of  the 
Bankruptcy  Act,  that  levies,  liens,  etc.,  ob- 
tained through  legal  proceedings  within 
four  months  prior  to  the  filing  of  a  petition 
in  bankruptcy,  shall  be  deemed  null  and 
void,  is  limited  to  the  bankrupt  estate.  As 
to  the  exempt  property,  which  is  not  ad- 
ministered as  an^  portion  of  such  bankrupt 
estate,  the  provision  does  not  take  effect. 
The  bankruptcy  court  is,  in  any  event,  not 
concerned  with  it  aftor  the  same  is  set  aside 
for  the  bankrupt." 

This  section  annuls  all  liens  against  ex- 
empt property  obtained  within  four  months 
of  the  filing  of  the  petition,  both  as  against 
the  property  which  the  trustee  takes  for  the 
benefit  of  creditors  and  that  which  may  be 
set  aside  to  the  bankrupt  as  exempt. 
Southern  Pac.  Co.  v.  I.  X.  L.  Furniture, 
etc.,  Installment  House,  (1914)  44  Utah 
472,  140  Pac.  665,  wherein  the  facts  were 
stated  by  the  court  as  follows:  "This  is 
an  original  application  to  this  court  for  a 
writ  of  prohibition  to  prohibit  the  enforce- 
ment of  a  certain  judgment  entered  against 
the  plaintiff  as  garnishee.  The  facts  are 
not  in  dispute.  Briefly  stated  they  are  as 
follows:  On  May  26,  1913,  an  execution 
with  a  writ  of  garnishment  was  duly  issued 
out  of  the  district  court  of  Salt  Lake  coun- 
ty upon  a  judgment  entered  against  the 
defendant  Sears,  which  was  in  full  force 
and  effect.  The  writ  of  garnishment  was 
served  upon  the  Southern  Pacific  Company, 
the  petitioner  here,  on  the  same  day.  On 
May  29,  1913,  pursuant  to  our  statute,  the 
garnishee  filed,  ite  answer  to  said  writ  in 
which  it  admitted  that  it  was  indebted  to 
Sears,  who  was  then  a  resident  of  Califor- 
nia, the  judgment  debtor  aforesaid,  in  the 
sum  of  $104.34.  On  June  13,  1913,  said 
Sears  filed  his  petition  in  bankruptcy  in 
the  District  Court  of  the  United  States  for 
the  Northern  District  of  California,  and  on 
said  day  was  by  said  court  duly  adjudged 
a  bankrupt.  Said  bankrupt,  in  said  bank- 
ruptey  proceedings,  duly  filed  a  schedule  of 
his  property,  in  which  was  included  said 
sum  of  $104.34  due  and  owing  him  from 
the  garnishee  herein,  and  which  money  he 
claimed  as  exempt  under  the  laws  of  the 
stete  of  California,  and  said  court  duly  ad- 
judged the  same  to  be  exempt  as  money 
earned  for  personal  services  rendered  in  said 
state  of  California  for  tlie  garnishee.  It  is 
also  conceded  that  Sears  fully  complied  with 
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all  the  provisions  of  the  laws  of  the  United 
States  relative  to  the  bankruptcy  proceed- 
ings. On  June  14,  1913,  one  day  alter  said 
Sears  had  been  adjudged  a  bankrupt,  a 
judgment  was  duly  entered  in  the  district 
court  of  Salt  Lake  county  against  said  gar- 
nishee for  the  said  $104.34,  based  upon  ite 
answer  as  garnishee,  and  an  execution  was 
thereafter  issued.  (>n  September  23,  1913, 
the  garnishee  made  application  to  the  dis- 
trict court  of  Salt  Lake  county  in  which 
the  facto  relating  to  the  bankruptcy  pro- 
ceedings were  set  forth,  and  in  which  the 
money  in  question  was  claimed  as  exempt, 
and  the  applicant  asked  said  court  to  issue 
an  order  directing  the  judgment  creditor 
and  the  officers  who  were  seeking  to  enforce 
the  judgment  against  it  to  show  cause  why 
said  judgment  should  not  be  annulled  and 
set  aside,  and  said  sum  of  $104.34  be  re- 
leased from  said  writ.  Such  an  order  was 
duly  Issued,  and  on  a  hearing  the  district 
oourt  aforesaid  refused  to  set  aside  or  to 
interfere  with  the  enforcement  of  said  judg- 
ment whereupon  the  petitioner  filed  its  im- 
plication to  this  court  as  aforesaid,  and  an 
alternative  writ  was  duly  issued,  to  which 
the  interested  parties  have  appeared  and 
answered."  The  court  said:  "Upon  the 
foregoing  facte,  and  in  conformity  with 
what  we  considered  the  great  weight  of  au- 
thority, and  more  particularly  on  what  is 
said  in  the  case  of  Lockwood  v.  Exchange 
Bank,  190  U.  S.  297,  23  S.  a.  761,  47  U.  S. 
(L.  ed.)  1061,  we  held  that  the  defendant 
Sears  could  not  claim  the  wages  earned  by 
him  in  California  as  exempt  under  the  laws 
of  this  stete,  since  exemption  laws  have  no 
extraterritorial  effect.  The  opinion  was 
handed  down  on  the  14th  day  of  this  month. 
A  few  days  thereafter  the  attorney  for  the 
petitioner  discovered  a  very  recent  case  de- 
cided by  the  Supreme  CJourt  of  the  United 
Stetes  entitled  Chicago,  B.  &  Q.  R.  R.  y. 
Hall,  229  U.  S.  611,  33  S.  Ct.  885,  67  U.  8. 
(L.  ed.)  1306,  in  which  that  court,  upon 
facte  and  circumstences  precisely  like  those 
in  the  case  at  bar,  held  that  the  judgment 
entered  in  the  garnishment  proceedings  here- 
in referred  to,  and  by  which  the  exempt 
wages  were  attempted  to  be  applied  in  satis- 
faction of  the  judgment  in  which  the  writ 
of  garnishment  was  issued,  was  of  no  force 
or  effect,  for  the  reason  that  the  said  court 
did  not  and  could  not  acquire  jurisdiction 
over  the  exempt  wages.  An  application  for 
a  rehearing  was  therefore  promptly  applied 
for  and  as  promptly  granted,  and  the  case 
was  resubmitted  at  the  present  term. 
Counsel  for  the  defendant  I.  X.  L.  Fur- 
niture, etc.,  Co.,  concedes  that  under  the 
foregoing  decision  the  writ  should  be  al- 
lowed. The  gist  of  the  decision  in  that 
case,  as  contained  in  the  head  note,  is  as 
follows:  'The  decisions  of  the  state  and 
lower  federal  courte  in  regard  to  annul- 
ment of  liens  on  exempt  property  have  been 
conflicting,  and  this  court  now  holds  that 
section  67f  annuls  all  such  liens  obtained 
within  four  months  of  the  filing  of  the  peti- 
tion, both  as  against  the  property  wnieh 
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the  trustee  takes  for  benefit  of  creditors 
and  that  which  may  be  set  aside  to  the 
bankrupt  as  exempt/  The  court  of  last 
resort,  upon  the  question  inYoWed,  hav- 
ing settled  it,  we  most  dieerfuUy  comply 
with  the  decision  of  that  court.  In  the 
opinion  the  court  distinguishes  the  case 
of  Lockwood  ▼.  Exchange  Bank,  supra, 
upon  which  we  based  our  former  deci- 
sion. This  opinion  is  therefore  substi- 
tuted for  the  former  one,  and  will  be  the 
only  one  published  in  the  case.  In  view, 
therefore,  that  the  district  court  was  power- 
less to  condemn  the  wages  of  the  defendant 
Sears  while  in  the  hands  of  the  petitioner, 
as  garnishee,  without  his  consent,  and  over 


his  claim  of  exemption  at  any  time  within 
a  period  of  four  months  preceding  the 
filing  of  his  petition  in  bankruptcy,  the 
writ  of  prohibition  as  prayed  for  should  be 
allowed.'* 

While  section  67f,  in  general  terms,  nulli- 
fies liens  against  the  debtors'  property,  it 
means  liens  "obtained  through  legal  pro- 
ceedings," and  not  the  lien  on  exempt  prop- 
erty which  has  been  created  by  contract; 
for  "these  may  be  enforced  or  foreclosed  by 
judgments  obtained  even  after  the  petition 
in  bankruptcy  was  filed."  Bank  of  Mendon 
V.  Mell,  (1914)  185  Mo.  App.  510,  172  S. 
W.  484. 


1912  Supp.,  p.  805,  sec.  67f.     IBona  fide  purclasers.^ 

Bona  fide  pucliasers  protected. — To  the  same  effect  as  the  original  note,  see  In  re 
Alabama  Cba^  etc.,  Co.,  (N.  D.  Ky.  1913)  210  Fed.  940. 


1912  Supp.,  p.  805,  sec.  68a. 

Object  and  scope.  —  The  object  of  this 
provision  is  to  permit,  as  its  terms  declare, 
the  statement  of  the  account  between  the 
bankrupt  and  the  creditor,  with  a  view  to 
the  application  of  the  doctrine  of  set-off 
between  mutual  debts  and  credits.  The  pro- 
vision is  permissive  rather  than  mandatory, 
and  does  not  enlarge  the  doctrine  of  set-off, 
and  cannot  be  invoked  in  cases  where  the 
general  principles  of  set-off  would  not  jus- 
tify it.  Black,  Bankr.  544;  Re  Kyte,  182 
Fed.  166.  The  matter  is  placed  within  the 
control  of  the  bankruptcy  court,  which  ex- 
ercises its  discretion  in  these  cases  upon  the 
gmeral  principles  of  equity.  Hitchcock  v. 
olio,  3  Biss.  276,  Fed.  Cas.  No.  6,535.  The 
section  was  taken  almost  literally  from 
f  20  of  the  act  of  1867  [14  Stat,  at  L.  526, 
chap.  176].  In  Sawyer  v.  Hoag,  17  Wall. 
610,  21  L.  ed.  731,  in  considering  that  sec- 
tion of  the  act  of  1867,  this  court  said: 
"This  section  was  not  intended  to  enlarge 
the  doctrine  of  set-off  or  to  enable  a  party 
to  make  a  set-off  in  cases  where  the  prin- 
ciples of  legal  or  equitable  set-off  did  not 
previously  authorize  it."  While  the  opera- 
tion of  this  privilege  of  set-off  has  the  effect 
to  pay  one  creditor  more  than  another,  it 
is  a  provision  based  upon  the  generally  rec- 
ognized right  of  mutual  debtors,  which  has 
been  enacted  as  part  of  the  bankruptcy  act, 
and  when  relied  upon  should  be  eniorced  bv 
tiie  court.  New  York  County  Nat.  Bank 
V.  Massey,  192  U.  S.  138,  48  U  ed.  380,  24 
Sup.  Ct.  Rep.  199.  It  hence  appears  that 
the  object  of  this  section  was  to  give  the 
district  court  the  right  to  apply  the  estab- 
lished principles  of  set-off  to  mutual  cred- 
its, when  its  action  was  invoked  for  that 
purpose.  The  language  of  the  act  indicates 
the  necessity  of  action  by  the  court,  for  the 
statute  provides  that  "the  account  shall  be 
stated^'  and  the  one  debt  set  off  against  the 
other,  and  the  balance  only  allowed  to  be 
paid.     This  statute  recognizes  the  nature 
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of  set-off,  as  established  in  common  law  and 
equitable  procedure.  There  is  no  case  in 
which  it  is  held  that  simply  because  of 
bankruptcy  proceedings  and  the  filing  of  the 
schedule  and  proofs  of  debt  a  set-off  is  au- 
tomatically made  between  parties  holding 
mutual  credits.  On  the  other  hand  all  the 
authorities  hold  that  this  section  is  not  self- 
executing,  but  its  benefit  is  to  be  had  upon 
the  action  of  the  District  Court,  only  when 
it  is  properly  invoked  and  that  court  has 
the  primary  duty  of  determining  for  itself 
whether  there  are  "mutual  debts  or  credits 
that  should  be  set  off  one  against  the  other 
according  to  the  true  intent  and  meaning 
of  the  Bankruptcy  Act."  Cumberland  Qlass 
Mfg.  Co.  V.  De  Witt,  (1915)  237  U.  8.  447, 
35  S.  Ct  636,  59  U.  S.  (L.  ed.)  1042. 

That  this  section  does  not  enlarge  the 
doctrine  of  set-off  in  cases  where  the  prin- 
ciples of  legal  or  equitable  set-off  did  not 
previously  authorize  it,  is  also  the  holding 
in  Morris  v.  Windsor  Trust  Co.,  (1914)  213 
N.  Y.  27.  106  N.  E.  753. 

Mutual  debts  and  credits.  —  To  the  same 
effect  as  the  original  note,  see  Shields  v. 
John  Shields  Const.  Co.,  (1914)  83  N.  J. 
£q.  21,  89  Atl.  1022. 

Mutual  debts  and  credits  may  be  set  off 
against  each  other  only  if  they  fall  within 
the  language  of  the  Act  as  a  mutual  trans- 
action. Thus  where  property  was  trans- 
ferred for  the  specified  purpose  of  beiAg 
held  by  way  of  indemnity  against  a  possi- 
ble liability  on  a  bond  dissolving  attach- 
ments upon  which  the  transferees  were 
sureties,  it  was  held  that  the  property 
transferred  was  trust  property,  that  the 
holders  were  trustees  and  not  claimants, 
and  that  there  were  thus  no  "mutual  cred- 
its" within  this  section,  and  the  right  of 
set-off  did  not  exist.  Alvord  v.  Ryan,  (C. 
C.  A.  8th  Cir.  1914)  212  Fed.  83. 

Set-off  between  bank  and  depositor. — 
To  the  same  effect  as  the  original  note  see 
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Knoll  V.  Commercial  Trust  Co.,  (Pa.  St. 
1915)  94  Atl.  750,  which  also  laid  down 
the  rule  that  the  acceptance  of  a  check, 
from  a  depositor,  by  a  bank,  which  holds 
an  overdue  note  of  the  latter,  operates  as 
a  forfeiture  of  the  right  of  the  bank  to 
set  off  the  note  against  the  deposit  in  event 
of  bankruptcy  of  the  depositor  within  four 
months  from  the  date  of  the  transaction  by 
virtue  of  section  60a  and  60b  (1912  Supp. 
pp.  729,  739.) 

This  section  does  not  apply  so  as  to  en- 
title a  bank  to  claim  a  set-off  unless  the 
money  is  allowed  to  remain  in  the  account 
until  after  bankruptcy  supervenes.  So  in 
a  case  where  the  money  was  actually  drawn 
against  by  check,  and  the  check  handed  over 
to  the  bank  in  payment  of  a  note,  it  was 
held  that  the  money  was  used  to  pay  a  debt 
under  circumstances  that  made  the  payment 
preferential  and  there  was  not  a  case  of 
mutual  accounts  where  one  may  be  set  off 
against  the  other.  In  re  National  Lumber 
Co.,  (C.  C.  A.  3rd  Cir.  1914)  212  Fed.  928. 

In  the  case  of  In  re  Wright-Dana  Hard- 
ware Co.,  (C.  C.  A.  2d  Cir.  1914)  212 
Fed.  397,  the  court  held  that  although  the 
bankrupt  was  insolvent  four  months  before 
bankruptcy  and  continued  to  be  insolvent  to 
the  date  of  its  adjudication  in  bankruptcy 
during  all  of  which  time  the  fact  of  its 
insolvency  was  known  to  the  bank,  yet  this 
did  not  deprive  the  bank  of  its  right  to  a 
set-off.  A  bank  may  do  business  in  the 
usual  manner  with  one  it  knows  to  be  in- 
solvent and  the  mere  fact  of  insolvency  or 
mere  knowledge  of  the  insolvency  of  the 
depositor  is  not  alone  sufficient  to  take  the 
bank's  right  of  set-off. 

In  the  case  of  In  re  Radley  Steel  Const. 
Co.,  (E.  D.  N.  Y.  1914)  212  Fed.  462,  the 
court  held  that  a  deposit  with  a  bank  prior 
to  the  beginning  of  bankruptcy  proceedings 
would  not  be  such  a  transfer  as  would  be 
unavailable  as  a  set-off,  unless  it  were 
fraudulent  as  against  creditors  and  hence 
not  valid  as  the  basis  of  any  legal  claim. 

Set-off  prior  to  filing  of  petition.  —  The 
liability  arising  from  the  indorsement  of 
unmatured  commercial  paper  is  not  a  debt 
usable  to  set  off  a  fixed  indebtedness,  be- 
fore the  commencement  of  bankruptcy  pro- 
ceedings. Heyman  v.  Jersey  City  Third  Nat. 
Bank,  (D.  C.  N.  J.  1914)  216  Fed.  685, 
wherein  the  court  said:  "Undoubtedly,  at 
any  time  before  the  commencement  of  bank- 
ruptcy proceedings,  mutual  dealers  may  ad- 
just their  accounts  and  consider  unmatured 
obligations  in  such  adjustment.  But  such 
adjustment  is  not  the  result  of  exercising 
the  right  of  set-off;  it  rests  in  contract. 
The  right  of  set-off,  however,  where  not 
controlled  by  statute,  is  based  on  commer- 
cial equities  having  the  force  of  law,  and 
may  be  exercised  by  one  regardless  of  the 
wishes  of  the  other.  In  the  case  at  bar,  the 
bank  had  no  right  to  set  off  the  unmatured 
notes  until  after  the  bankruptcy  proceed- 
ings were  begun.  If  it  had  waited  until 
the  filing  of  the  petition  before  attempting 
to  enforce  the  indorser*s  liability  on  such 
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notes,  it  could  at  such  time  have  enforced 
the  right  of  set-off  given  by  the  Bankruptcy 
Act  against  any  deposit  that  may  then  have 
stood  in  the  bankrupt's  name.  It  did  not 
do  this,  however,  but  about  a  week  previous 
to  such  filing  accepted  the  bankrupt's  check 
drawn  against  such  deposit  on  account  of 
such  notes.  The  physical  holding  of  such 
check  by  the  bank  until  the  first  of  such 
notes  became  due  is  of  no  moment  upon  the 
question  whether  a  right  of  set-off  was  being 
exercised,  as  the  bank,  on  the  same  day  it 
secured  the  check,  had  it  certified  and 
charged  to  the  drawer's  account.  The  im- 
mediate effect  of  charging  such  check  to  the 
drawer's  account  was  to  transfer  $1,000 
from  the  depositor  to  the  bank,  and  thus 
diminish  by  that  amount  (if  it  can  be  sus- 
tained) the  estate  to  come  into  the  trustee's 
hands,  a  diminution  not  the  result  of  the 
exercise  of  the  right  of  set-off,  for,  as  noted, 
at  that  time  no  right  to  set  off  an  unma- 
tured obligation  existed,  but  through  a  pay- 
ment on  account  of  contingent  liabili^es, 
and  which  did  not  mature  until  after  the 
bankruptcy  proceedings  were  begun."  The 
court  also  held  that  it  was  a  transfer  of 
property  as  a  payment  on  account,  voidable 
under  section  60b. 

Set-off  <M  against  special  deposit.  —  To 
the  same  effect  as  original  note  see  Waco 
Farmers*  etc.,  Bank  v.  Park,  (C.  C.  A.  5th 
Cir.  1914)  209  Fed.  613. 

A  wrongdoer  who  has  misapplied  the  sub- 
ject of  a  trust  is  not  entitled,  either  under 
the  Bankruptcy  Act  or  under  the  rules 
of  equitable  set-off,  to  apply  a  credit 
that  belongs  to  him  in  his  own  right 
in  cancellation  of  his  liability  as  a  fiduciary. 
Morris  v.  Windsor  Trust  Co.,  (1914)  213 
N.  Y.  27,  106  N.  E.  753,  wherein  the  court 
said:  "A  leading  case  is  Libby  v.  Hopkins, 
104  U.  S.  303,  26  L.  ed.  769.  That  case 
construed  section  20  of  the  Bankruptcy  Act 
of  1867,  which  is  the  same,  except  for  im- 
material variances  of  phraseology,  as  sec- 
tion 68  of  the  Bankruptcy  Act  in  force  to- 
day. The  bankrupt  was  indebted  on  a  note 
secured  by  mortgage  and  also  on  an  account. 
He  sent  some  money  to  his  creditors,  A.  T. 
Stewart  &  Co.,  with  instructions  to  apply 
it  on  the  note,  but  the  instructions  were 
not  followed.  When  called  upon  by  the 
trustee  in  bankruptcy  to  refund  the  money, 
the  holders  of  the  money  attempted  to  offset 
the  account.  They  invoked  the  provision 
of  the  Bankruptcy  Act  (14  Stat.  617,  sec- 
tion 20,  Act  March  2,  1867,  now  section  68 
Act  July  1,  1898)  that  'in  all  cases  of 
mutual  debts  or  mutual  credits  between  the 
parties,  the  account  between  them  shall  be 
stated,  and  one  debt  set  off  against  the 
other,  and  the  balance  only  shall  be  allowed 
or  paid.*  The  Supreme  Court  held  that  the 
terms  'mutual  debts'  and  'mutual  credits' 
were  used  as  correlative;  that  what  is  a 
debt  on  one  side  is  a  credit  on  the  other; 
that  Stewart  &  Co.  held  the  money  not  as 
the  bankrupt's  debtors,  but  as  his  trustees, 
and  hence  that  there  were  no  mutual  debts 
within  the  meaning  of  the  statute.    'The 


1918  Siipp^  p.  805,  sec.  68a.         BANKRUPTCY. 


1912  Supp.,  p.  811,  sec  70a. 


indebtedness  was  all  on  the  side  of  Hopkins 
[the  bankrupt].  The  plaintiffs  [A.  T.  Stew- 
art &  Co.]  owed  him  nothing.  They  held 
his  money  in  trust  to  apply  it  as  directed 
by  him.  They  refused  to  make  the  applica- 
tion as  he  directed.  They  held  it,  therefore, 
subject  to  his  order.  They  continued  so  to 
hold  it  until  the  rights  of  the  trustee  in 
bankruptcy  attached.'  104  U.  S.  309,  26 
L.  ed.  769.  The  rule  laid  down  in  Libby 
V.  Hopkins,  supra,  has  been  followed  by  the 
Supreme  Couit  in  bankruptcy  proceedings 
under  the  present  statute.  VVestern  Tie  & 
Timber  Co.  v.  Brown,  196  U.  S.  602,  509, 
510,  25  Sup.  Ct.  339,  49  L.  ed.  571.  It  has 
been  followed  by  the  same  court  where,  in 
proceedings  not  in  bankruptcy,  the  right  to 
set-off  was  asserted  under  the  general  prin- 
ciples of  equity.  ♦  ♦  *  The  respondent 
insists  that  section  1,  subdivision  11,  of  the 
present   Bankruptcy   Act  has  changed  the 


law  of  set-off  in  providing  that '  ''debt''  shall 
include  any  debt,  demand  or  claim  provable 
in  bankruptcy.'  The  act  still  provides,  how- 
ever, that  set-off  is  not  to  be  allowed  unless 
the  debts  are  mutual,  and  debts  are  not 
mutual  unless  held  in  the  same  right." 

Waiver  of  claim  of  set-off.  —  A  creditor 
who  takes  his  composition  dividend  after  the 
composition  is  finally  passed  over  his  ob- 
jections, making  no  attempt  to  have  mutual 
claims  adjusted  and  set  off,  thereby  waives 
his  claim  of  set-off;  there  being  no  evidence 
that  he  receives  the  amount  under  protest 
or  by  mistake  or  under  any  other  circum- 
stances which  will  entitle  him  to  a  rehear- 
ing or  readjustment.  Cumberland  Glass 
Mfg.  Co.  v.  De  Witt,  (1915)  237  U.  S.  447, 
35  S.  Ct.  636,  59  U.  S.  (L.  ed.)  1042,  affirm- 
ing, (1913)  120  Md.  381,  87  Atl.  927,  Ann. 
Cas.  1915A  702. 


1912  Supp.,  p.  808,  sec.  69a. 

Determination  of  adTerse  claim.  —  To  the 
same  effect  as  the  original  note,  see  In  re 
Lummus,  (N.  D.  Ga.  1913)  214  Fed.  891. 

In  the  case  of  In  re  Radley  Steel  Const. 
Co.,  (E.  D.  N.  Y.  1914)  212  Fed.  462,  the 
court  held  that  the  jurisdiction  of  the  bank- 
ruptcy court  to  determine  whether  a  bank 
should  be  ordered  to  pay  over  a  deposit. 


should  not  be  confused  with  the  right  of  the 
bank  to  have  any  valid  defense  or  claim  to 
the  fund  litigated  in  an  action  because  an 
alleged  lien  against  a  sum  on  deposit  is 
such  an  adverse  claim  as  cannot  be  deter- 
mined on  motion  but  can  be  tested  only  in 
a  court  having  jurisdiction  to  determine  the 
validity  of  the  bank's  right. 


1912  Supp.,  p.  811,  sec.  70a. 

I.  Nature  op  Trustee's  Title. 

Trustee  takes  bankrupt's  title.  —  To  the 
same  effect  as  the  original  note,  see  Massa- 
chusetts Bonding,  etc.,  Co.  ▼.  Kemper,  (C. 
C.  A.  6th  Cir.  1915)  220  Fed.  847,  wherein 
the  question  arose  whether  the  amendment 
of  1910  vested  the  trustee  with  the  rights  of 
a  lien-holding  creditor  as  of  the  date  of  the 
bankruptcy  petition  or  as  of  the  date  of  the 
adjudication.  The  court  said:  ''Since  sec- 
tion 70a  in  general  terms  provides  that  the 
trustee  is  vested  with  the  bankrupt's  title 
as  of  the  date  of  adjudication,  it  has  been 
natural  to  assume  that  the  rights  of  the 
trustee  do  not  for  any  purpose  reach  back 
to  the  date  of  filing  the  petition;  and  there 
are  decisions  to  that  effect,  or  leaving  the 
question  open.  In  re  Rose,  (D.  C.)  206  Fed. 
991,  903;  Big  Four  Co.  v.  Wright,  (C.  C.  A. 
8)  207  Fed.  636,  537,  125  C.  C.  A.  577,  47 
L.RwA.(K.S.)  1223;  In  re  Jacobson,  (D.  C.) 
200  Fed.  812,  814.  We  can  see  no  escape 
from  applying  to  this  situation  the  principle 
of  the  decision  in  Acme  Co.  v.  Beekman  Co., 
222  U.  S.  300,  32  Sup.  Ct.  96,  56  L.  ed.  208, 
where  it  was  held  that,  in  spite  of  the  lan- 
guage of  section  70a,  the  trustee's  rights 
ezt^ded,  by  relation,  back  to  the  commence- 
ment of  the  proceedings  sufficiently  to  de- 
feat the  lien  of  an  intervening  attachment. 
The  right  of  a  general  creditor  to  get  a 
superior  lien  by  levying  an  attachment  and 
the  right  of  tiie  holder  of  an  unrecorded 
mortgage  to  get  a  universally  effective  lien 
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by  recording  the  mortgage  impress  us  as 
wholly  analogous;  and  if  the  trustee's  right 
goes  back  to  the  commencement  of  bank- 
ruptcy proceedings  in  the  former  case,  it 
must  in  the  latter.  To  the  same  general 
effect  as  the  Acme  Case  is  Everett  v.  Jud- 
son,  228  U.  S.  474,  33  Sup.  Ct.  668,  57  L. 
Ed.  927,  46  L.R.A.(N.S.)  154,  which  holds 
that  interest  of  the  trustee  in  a  life  insur- 
ance policy  maturing  intermediate  petition 
and  adjudication,  is  to  be  fixed  as  of  the 
earlier  date.  We  have  applied  the  same 
principle  to  the  right  of  the  bankrupt  debtor 
to  discharge  his  debt  by  payment  to  the 
bankrupt  after  petition  filed.  Toof  v.  Bank, 
206  Fed.  260,  124  C.  C.  A.  118.  The  con- 
trolling principle  must  be  that,  for  the  pur- 
pose of  fixing  priority  as  between  the  trus- 
tee and  adversely  claiming  lienholders,  the 
time  of  filing  the  petition  is  the  vital  date, 
and  that  a  hen  which,  on  that  date,  was  in- 
valid as  against  creditors  levying  execution, 
cannot  be  perfected  so  as  to  make  it  valid 
against  the  trustee  by  action  of  the  lien- 
holder  before  adjudication.  Indeed,  to  hold 
the  contrary  would  be  to  say  that,  so  far 
as  this  section  is  concerned,  the  mortgagee 
could  with  safety  withhold  his  mortgage 
from  the  record,  relying  upon  the  mortgagor 
not  to  file  a  voluntary  petition  and  to  delay 
an  adjudication  upon  an  involuntary  peti- 
tion long  enough  to  give  the  mortgagee  an 
opportunity  to  file  his  mortgage." 
Title  subject  to  existing  equities.  —  To 


1918  Siipp.,  p.  811»  sec.  70a. 


BANKRUPTCY. 


1918  Supp.,  p.  811,  sec*  70ft. 


same  effect  as  the  original  note  see  Con- 
solidated Arizona  Smelting  Ck>.  v.  Hinch- 
man,  (C.  C.  A.  let  Cir.  1914)  212  Fed.  813, 
holding  that  while  the  trustee  in  bankruptcy 
takes  the  bankrupt's  property  with  all  the 
equities  impressed  upon  it,  by  the  bankrupt, 
the  equities  must  be  considered  from  both 
sides  and  not  from  the  side  of  the  complain- 
ant alone;  that  the  trustee  takes  with  the 
e<^uities  in  the  bankrupt's  favor  as  well  as 
with  the  equities  against  him,  and  that  a 
purchaser  from  the  bankrupt  assumes  no 
obligation  which  could  not  be  enforced 
against  the  bankrupt. 

Third  persons  holding  adversdy  to  bank- 
rupt—Section 70  by  operation  of  law, 
vests  title  of  the  bankrupt  in  the  trustee  in 
bankruptcy,  but  does  not  purport  to  divest 
the  title  or  right  of  possession  of  third  per- 
sons holding  adversely  to  the  bankrupt.  In 
other  words,  adjudication  in  bankruptcy  will 
not  operate  automatically  as  a  judgment  in 
ejectment,  ousting  adverse  claimants  from 
the  possession  of  land.  The  federal  bank- 
ruptcy law  supersedes  the  state  insolvency 
law  in  regard  to  the  administration  of  in- 
solvent estates.  But  this  refers  particularly 
to  the  estate  of  the  insolvent  and  has  no  ap- 
plication to  rights  of  others  holding  adverse- 
ly to  the  insolvent.  Harris  v.  Luxury  Fruit 
Co.,  (1914)  142  Ga.  67,  82  S.  E.  447. 

II.  Time  When  Title  Passes. 

Effect  of  commencement  of  proceedings. 
—  To  the  same  effect  as  the  original  note, 
see  Kopplin  v.  Ludwig,  (Tex.  1914)  170  S. 
W.  106,  wherein  the  court  said:  "The  ex- 
clusive jurisdiction  of  the  bankruptcy  court 
is  so  far  in  rem  that  the  estate  is  regarded 
as  in  custodia  legis  from  the  filing  of  the 
petition.  It  is  true  that,  under  section  70a 
of  the  act  of  1898,  the  trustee  of  the  estate, 
on  his  appointment  and  qualification,  is 
vested  by  operation  of  law  with  the  title  of 
the  bankrupt  as  of  the  date  he  was  adjudi- 
cated a  bankrupt;  but  there  are  many  pro- 
visions of  the  law  which  show  its  purpose 
to  hold  the  property  of  the  bankrupt  intact 
from  the  time  of  the  filing  of  the  filing  of  the 
petition,  in  order  that  it  may  be  adminis- 
tered under  the  law  if  an  adjudication  in 
bankruptcy  shall  follow  the  beginning  of  the 
proceedings.  Section  70a,  in  reciting  the 
property  which  vests  in  the  trustee,  says 
there  shall  vest  'property  which  prior  to  the 
filinff  of  the  petition  (the  bankrupt)  *  *  • 
could  by  any  means  have  transferred  or 
which  might  have  been  levied  upon  and  sold 
under  judicial  process  against  *  *  •  (the 
bankrupt).'  Under  section  67c  attachments 
within  four  months  before  the  filing  of  the 
petition  are  dissolved  by  the  adjudication  in 
the  event  of  the  insolvency  of  the  bankrupt, 
if  their  enforcement  would  work  a  prefer- 
ence. Provision  is  made  "for  the  prompt 
taking  possession  of  the  bankrupt's  property, 
befove  adjudication,  if  necessary  [section 
69a].  Every  person  is  forbidden  to  receive 
any  property  after  the  filing  of  the  petition, 
with  intent  to  defeat  the  purposes  of  the 
act." 
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Effect  of  adjudication.  —  To  the  same  ef- 
fect as  the  original  note  see  In  re  Federal 
Contracting  Co.,  (CCA.  7th  Cir.  1914) 
212  Fed.  688. 

In  the  case  of  In  re  Printograph  Salea 
Co.,  (E.  D.  Pa.  1914)  210  Fed.  567,  it 
appeared  that  distraint  was  made  by  a 
landlord  for  rent  after  adjudication.  The 
court  held  that  the  property  having  passed 
into  the  custody  of  the  law  prior  to  the 
levy  under  the  landlord's  warrant,  the 
landlord  could  take  nothing  by  virtue  of 
tiie  seizure. 

Property  Acquired  subsequent  to  adju- 
dication. —  Funds  created  by  wages  earned 
after  adjudication  in  bankruptcy  are  not 
properly  a  part  of  the  bankrupt's  assets  to 
be  administered  by  the  court.  Progressive 
Building,  etc.,  Co.  v.  Hall,  (CCA.  4th 
Cir.  1914)  220  Fed.  45. 


rV.  EXEMFT    PbOPERTT. 

state  exemption  law  controL  —  The  stat- 
ute of  bankruptcy  does  not  limit,  or  cut 
out,  the  state  exemption  laws;  on  the  con- 
trary, it  recognizes  such  laws,  and  the  bank- 
rupt is  entitled  to  the  same  amount  and 
kind  of  exemption  as  is  a  debtor  who  is  not 
a  bankrupt.  It  is  true  that,  in  that  first 
instance,  all  of  the  bankrupt's  property 
passes  to  the  possession  of  the  trustee  in 
bankruptcy,  but  not  for  the  purpose  of  vest- 
ing title  to  that  part  of  it  which  is  exempt,, 
for  he  has  no  title  to  that  and  it  only  passes 
to  him  that  it  may  be  duly  set  apart  to  the 
bankrupt.  Bank  of  Mendon  v.  Mell,  (1914) 
185  Mo.  App.  510,  172  S.  W.  484. 

Time  of  claiming  exemption.  —  In  Brandt 
V.  Mayhew,  (C.  C  A.  9th  Cir.  1914)  218 
Fed.  422,  the  trustee  contended  that  the 
provision  of  this  section  that  the  trustee 
shall  be  vested  by  operation  of  law  with  the 
title  of  the  bankrupt's  property,  except  aa 
to  property  which  is  exempt,  showed  the  in- 
tention of  the  law  to  be  that  property  in 
order  to  be  excepted,  must  be  recognized  as 
exempt  at  the  date  of  the  adjudication.  The 
court  said:  "But  section  70a  does  not  deal 
with  the  time  or  manner  of  claiming  ex- 
emptions. Those  matters  are  regulat^  by 
other  provisions.  Section  7,  cl.  8,  gives  to 
the  involuntary  bankrupt  the  right  to  claim 
his  exemptions  within  ten  days  after  the 
adjudication^  and  the  time  within  which  he 
may  do  this  may  be  further  extended  by 
amendment,  as  authorized  by  general  order 
11." 

The  court  accordingly  held  that  a  bank- 
rupt was  not  precluded  from  claiming  a 
homestead  as  exempt  from  the  operation  of 
the  Bankruptcy  Law  merely  because,  prior 
to  the  adjudication,  he  had  failed  to  desig- 
nate a  homestead  under  the  laws  of  the 
state,  provided  that,  after  claiming  it,  he 
proceed  under  the  state  law  to  perfect  his 
right  within  a  reasonable  time. 

Life  insurance  poUcies.  —  To  the  same 
effect  as  original  note  see  In  re  Churchill^ 
(C.  C  A.  7th  Cir.  1913)  209  Fed.  766. 


19U  Snpp.,  p.  811,  sec  70a,  BANKRUPTCY.     l»l«  Snpp.,  p.  ms,  aec  70a  (5). 


V.  Kbolahation  Psocekdznos. 


to  reclaim.  —  To  the  same  effect 
as  the  original  note,  see  In  re  Brockton  Ideal 
Shoe  Go^  (D.  G.  Mass.  1912)  212  Fed.  764, 
in  which  the  court  held  that  when  the  prop- 
erty of  persons  other  than  the  bankrupt  was 


in  the  possession  of  the  trustee,  it  was  then 
under  the  control  of  the  bankruptcy  court 
and  coTild  not  be  taken  on  replevin  pro- 
ceedings in  the  state  courts  without  tiie 
consent  of  the  district  court,  as  the  law  con- 
templated the  settlement  of  bankrupts'  es- 
tate in  the  bankruptcy  court. 


1912  Supp.,  p.  821,  sec.  70a  (3). 


Liquor  license  not  a  ''power.''  —  To  the 
same  effect  as  the  original  note,  see  In  re 
Beahn,  (D.  C.  Mass.  1912)  212  Fed.  762. 

A  power  of  appointment  given  to  a  life 


tenant  who  is  bankrupt  to  be  exercised  by 
will  only  cannot  be  exercised  by  a  trustee 
in  bankruptcy.    Montague  v.  Silsbee,  (1914) 
218  Mass.  107, 105  N.  E.  611. 


1912  Supp.,  p.  821,  sec.  70a  (4). 


Property  fraudulently  transferred  vests 
in  trustee.  —  To  the  same  effect  as  origi- 
nal note  see  Globe  Bank,  etc.,  of  Paducah  v. 
Martin,  (1915)  236  U.  8.  288,  35  S.  Ct.  377, 
59  U.  S.  (L.  ed.)  583. 

Mortgage  fraudulently  withheld  from  re- 
cord.—>  Where  a  mortgage  deed  is  executed 
by  the  bankrupt  more  than  four  months 
preceding  the  filing  of  a  petition  in  invol- 
untary bankruptcy,  but  is  not  recorded  un- 
til a  few  hours  before  such  filing  the  delay 
being  the  result  of  an  understanding  for 
the  purpose  of  protectins  the  mortgagor's 
credit,  the  trusteB  in  bankruptcy  may  have 
the  mortgage  set  aside  because  fraudulent 
as  to    general    creditors.     Nat.    Bank    of 


Athens  v.  Schackelford,  (1915)  239  U.  8. 
81,  36  8.  Ct  17,  affirming  (C.  C.  A.  5th 
(Jir.  1913)  208  Fed.  677. 

Transfer  between  husband  and  wife  aa 
gift.  —  A  wife  cannot  retain  for  herself,  as 
payment  for  her  personal  labor,  surplus 
moneys  furnished  by  the  husband  for  house- 
hold expenses,  and  retain  the  same  from 
the  husband's  creditors,  unless  such  surplus 
is  substantially  equivalent  to  a  gift  from 
the  husband,  made  when  his  financial  con- 
dition was  such  that  he  could  make  such 
gift  as  a  voluntary  transfer  for  the  work 
done.  Milkman .  v.  Arthe,  (E.  D.  N.  Y. 
1914)  221  Fed.  134. 


1912  Supp.,  p.  823,  sec.  70a  (5). 


I.  In  Gknebai*. 

Transferable  and  leviable  property 
passes  to  trustee.  —  To  the  same  effect  as 
the  original  note  see  Globe  Bank,  etc.,  Co. 
of  Paducah  v.  Martin,  (1916)  236  U.  8. 
288,  35  S.  Ct.  377,  59  U.  8.  (L.  ed.)  683. 

In  Strub  v.  Gamble,  (G.  C.  A.  8th  Gir. 
1915)  221  Fed.  253,  the  court  held  that  a 
stock  of  intoxicating  liquor  passed  to  the 
trustee,  that  he  could  sell  the  same  and 
that  the  amount  realized  from  its  sale 
should  be  charged  against  the  bankrupt's 
exemptions. 

(voods  shipped  to  bankrupt  after  filing  of 
petition.  —  In  the  case  of  In  re  Nicol,  (N. 
D.  N.  T.  1915)  221  Fed.  82,  the  question 
certified  for  review  and  answered  in  the 
negative,  read  as  follows:  *1s  the  petition- 
er, Solomon  Thanhauser,  from  whom  mer- 
chandise was  ordered  before  the  filing  of 
the  petition  in  bankruptcv  in  the  above-en- 
titled matter,  which  goods  were  thereafter 
shipped  and  delivered  by  the  railroad  com- 
pany to  and  accepted  by  the  trustee  herein, 
entitled  to  an  order  directing  the  said  trus- 
tee to  pay  the  full  purchase  price  of  said 
merchandise?"  The  court,  affirming  the  de- 
cision of  the  referee,  said:  "I  have  somewhat 
reluctantly  reached  the  conclusion  that  the 
petitioning  creditor  is  estopi)ed  to  claim  full 
payment  lor  the  merchandise  in  question. 
The  petition  in  bankruptcy  was  filed  August 
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29,  1913,  the  adjudication  was  had  Septem- 
ber 29,  1913,  and  on  November  10th  of  the 
same  year  the  merchandise  was  shipped  in 
compliance  with  an  order  given  bv  the  bank- 
rupt prior  to  his  bankruptcy.  Although  the 
trustee  accepted  the  goods  which  came  into 
his  possession  subsequent  to  the  time  of  his 
appointment,  the  bankrupt  estate  should 
not  now  be  held  liable  for  their  full  value. 
*  *  *  There  is  no  doubt  in  my  mind  that, 
in  view  of  the  intervention  of  bankruptcy, 
the  petitioning  .creditor  could  legally  nave 
refused  to  ship  the  goods,  or,  having  shipped 
them,  without  being  actually  apprised  of  the 
bankruptcy  or  insolvency  of  the  bankrupt, 
could  have  resorted  to  stoppage  in  transitu, 
or  could  have  reclaimed  them  from  the  re- 
ceiver or  trustee  after  delivery;  but  he  did 
not  avail  himself  of  these  remedies,  and  it 
is  now  too  late  to  afford  him  relief.  Fur- 
thermore, he  had  constructive  notice  of 
bankruptcy,  the  filing  of  the  petition  being 
caveat  to  all  the< world;  but  he  nevertheless 
shipped  the  goods  to  the  bankrupt,  even 
after  the  election  of  a  trustee,  of  which  he 
is  also  presumed  to  have  had  notice.  It 
often  happens  that  goods  are  delivered  to 
a  bankrupt  after  the  petition  in  bankruptcy 
has  been  filed,  without  the  seller  having 
knowledge  of  such  petition,  and  to  require 
full  payment  in  such  cases  by  the  receiver 
or  trustee  who  received  the  goods  would 
operate  as  a  preference,  and  in  many  in- 


1912  Supp.,  p.  823,  sec.  70a  (5).      BANKRUPTCY.      1^1*  Supp.,  p.  828,  sec.  70a  (5). 


stances  might  appreciably  decrease  the  as- 
sets." 

Alimony.  —  In  Bolton  v.  Bolton,  (1914) 
86  N.  J.  L.  69,  89  Atl.  1014,  the  court  said: 
"Notwithstanding  the  remark  in  Loveland 
on  Bankruptcy  (section  153),  I  feel  unwill- 
ing, on  a  motion  for  summary  judgment,  to 
hold  that  arrears  of  alimony  accrued  at  the 
time  of  filing  the  petition  do  not  pass  to 
the  trustee.  When  it  is  considered  that  dur- 
ing the  period  of  nonpayment  the  wife  has 
in  all  probability  been  contracting  debts  for 
her  support  on  the  faith  of  recovering  these 
payments,  and  that  alimony  is  awarded  for 
the  express  purpose  of  enabling  her  to  meet 
the  expense  of  her  support  by  paying  in 
cash  as  she  goes  along,  and  when  it  is  con- 
sidered further  that  by  her  discharge  in 
bankruptcy  these  debts  are  wiped  out,  it 
seems  manifestly  unjust  that  the  creditors 
should  have  no  recourse  to  the  very  fund 
that  the  divorce  court  provided  to  pay 
them."  It  was  held  however  that  alimony 
occurring  subsequently  to  the  petition  in 
bankruptcy  belonged  to  the  wife. 

II.  Intebests  in  Real  Propebty,  etc. 

Interest  in  growing  crops.  — A  growing 
crop  upon  land,  held  by  a  homestead  entry- 
man,  subject  to  performance  by  him  of 
conditions  precedent  of  his  contract  to  pur- 
chase from  the  United  States,  is  not  prop- 
erty of  the  character  that  vests  in  the 
trustee.  In  re  Miller,  (D.  C.  Mont.  1916) 
221  Fed.  690. 

Contingent  testamentary  interests  are  not 
affected  by  this  section  and  do  not  pass  to 
the  trustee.  Luttgen  v.  Tiffany,  (R.  I. 
1915)  93  Atl.  182. 

m.  Pledges. 

Property  pledged  by  bankrupt.  —  In  New 
Orleans  Commercial  Nat.  Bank  v.  Canal- 
Louisiana  Bank,  etc.,  Co.,  (1916)  239  U.  S. 
620,  36  S.  Ct.  194  (reversing  (C.  C.  A.  5th 
Cir,  1914)  211  Fed.  337,  (E.  D.  N.  Y.  1913) 
205  Fed.  568),  which  was  a  controversy  in 
bankruptcy  between  two  claimants  of  prop- 
erty in  the  hands  of  the  trustee  in  bankrupt- 
cy, it  appeared  that  the  bankrupt  had 
pledged  bills  of  lading  for  the  property  to 
one  of  the  claimants  to  secure  an  indebted- 
ness and  later  had  secured  a  withdrawal  of 
the  bills  of  lading  on  trust  receipts.  He 
then  got  the  property  from  the  railroad 
company  by  surrendering  the  bills  of  lading 
and  stored  it  with  a  warehouseman  who 
gave  him  negotiable  warehouse  receipts 
wliich  he  pledged  with  the  record  claimant 
as  security  for  an  indebtedness.  Later 
these  warehouse  receipts  were  withdrawn  by 
the  bankrupt  and  trust  receipts  similar  in 
tenor  to  those  given  to  the  first  claimant 
were  given  the  second  claimant.  It  was 
held,  construing  the  uniform  warehouse  re- 
ceipts act  of  Louisiana,  that  the  second 
claimant  was  entitled  to  the  property. 

A  distilling  company's  warehouse  receipts, 
calling  for  whiskey  stored  in  its  distillery 
warehouse,  which  is  in  practical  effect,  under 
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the  internal  revenue  laws,  in  the  custody  of 
the  United  States,  and  incapable  of  de- 
livery by  the  distiller  without  payment  of 
the  tax,  represent  the  property  itself,  and 
their  transfer  to  a  purchaser  or  pledgee  in 
good  faith,  together  with  the  ganger's  cer- 
tificates, in  accordance  with  the  usages  of 
the  business,  under  the  law  of  Pennsylvania, 
operates  as  a  delivery  of  the  whiskey;  and, 
if  made  more  than  four  months  prior  to 
the  bankruptcy  of  the  distiller,  the  sale  or 
pledge  is  valid  as  against  its  trustee.  Taney 
V.  Penn.  Nat.  Bank  of  Reading,  (1914)  232 
U.  S.  174,  34  S.  Ct.  288,  58  U.  S.  (L.  ed.j 
658,  affirming,  (C.  C.  A.  3d  Cir.  1911)  187 
Fed.  689. 

Pledge  must  he  awrrendered  to  trustee.  — 
To  the  same  effect  as  the  original  note  see 
Bigham  v.  South  Side  Trust  Co.,  (C.  C.  A. 
3rd  Cir.  1914)  212  Fed.  1. 

Invalid  pledge. — A  transaction  which  in 
effect  is  a  pledge  of  property,  but  which  is 
based  upon  a  contract  void  for  usury,  does 
not  create  an  equitable  lien  as  against  the 
trustee  in  bankruptcy.  Home  Bond  Co.  v. 
McChesney,  etc.  Co.,  (1916)  239  U.  S.  568, 
36  S.  Ct.  170,  wherein  the  court  followed  the 
conclusions  reached  by  the  Special  Master, 
affirmed  in  206  Fed.  309  and  210  Fed.  893, 
which  held  that  a  contract  between  the  in- 
tervener and  the  bankrupt  by  which  bUls 
receivable  belonging  to  the  bankrupt '  were 
transferred  to  the  intervener  for  an  advance- 
ment of  seventy-five  per  cent,  of  their  face, 
on  specified  terms,  was  not  a  sale  of  the  ac- 
counts receivable,  but  a  pledge  thereof  as 
security  for  a  loan,  and  that  the  discount 
of  seventy-five  per  cent,  provided  for  was 
usurious,  and  the  contract  therefore  a  mere 
shafn  and  device  to  cover  loans  of  money  at 
usurious  rates,  and  as  such  was  void  under 
the  laws  of  New  York,  and  ineffectual  as  a 
lien  as  against  the  trustee. 

Stock  brokerage  transactions  —  Effect  of 
conversion  by  broker.  —  Where  stock  bro- 
kers, prior  to  bankruptcy,  wrongfully  re- 
hypothecated securities  pledged  with  them 
by  customers,  with  a  number  of  banks  as 
security  for  loans,  and  some  of  the  owners 
were  able  after  the  bankruptcy  to  trace  their 
securities  to  such  banks,  it  was  held  that  the 
surplus  arising  from  the  sale  of  such  secur- 
ities after  payment  of  the  loans  belonged, 
not  to  the  bankrupts,  but  to  the  owners  of 
the  securities,  and  constituted  not  a  single 
fund  in  which  all  the  owners  could  share, 
but  several  distinct  funds  belonging  respec- 
tively to  the  particular  customers  whose 
securities  created  the  fund.  In  re  Jamison, 
(C.  C.  A.  3d  Cir.  1913)  209  Fed.  641. 

The  legal  effect  of  a  pledge  depends  upon 
the  local  law.  Dale  v.  Pattison,  (1914)  234 
U.  S.  399,  34  S.  Ct.  786,  68  U.  S.  (L.  ed.) 
1370,  62  L.R.A.(N.S.)  764,  follou?ing  Taney 
V.  Penn  Nat.  Bank  of  Reading,  (1914)  232 
U.  S.  174,  34  S.  Ct.  288,  68  U.  S.  (L.  ed.) 
668. 

IV.  Conditional  Sales. 

Validity  of  conditional  sales.  —  To  the 
same  effect  as  the  original  note,  see  In  re 
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Vandewater,  (D.  G.  N.  J.  1915)  219  Fed. 
627;  Flanders  Motor  Co.  v.  Reed,  (C.  G.  A. 
lot  Cir.  1915)  220  Fed.  642;  In  re  Rector's, 
(C.  C.  A.  2d  Cir.  1915)  220  Fed.  645. 

In  General  Electric  Go.  v.  Brower,  (C.  C. 
A.  9th  Cir.  1915)  221  Fed.  597,  the  court 
distinguishing  In  re  Penny,  (S.  D.  N.  Y. 
1909)  176  Fed.  141,  cited  in  the  original 
note,  held  that  a  contract  under  which 
goods  were  delivered  hj  one  party  to  an- 
other to  be  sold  by  the  latter  and  the  pro- 
ceeds paid  to  the  former,  less  an  agreed 
•discount,  the  unsold  goods  to  be  returned 
to  the  consignor,  disclosed  only  an  agree- 
ment of  bailment  for  sale,  or  a  contract 
strictly  of  agency  and  did  not  evidence  a 
conditional  sale.  The  court  said:  "To  con- 
stitute a  sale,  there  must  have  been  in  the 
^contract  a  vendor  and  a  vendee,  and  a  pro- 
vision for  a  transfer  of  property  by  the 
vendor  to  the  vendee,  and  an  obligation  by 
the  vendee  to  pay  an  agreed  price  therefor. 
Or  the  circumstances  outside  of  the  contract 
must  have  been  such  as  to  show  that  it  was 
the  intention  of  the  parties  to  make  of  the 
contract  a  fraudulent  concealment  of  an  ac- 
tual sale." 

Where  property  is  delivered  to  a  person 
for  sale  in  the  usual  course  of  business  as 
A  merchant,  and  the  various  provisions  re- 
lating to  the  ownership  and  possession  are 
mere  contrivances  to  secure  the  purchase 
price  to  the  vendor,  the  transactions  are 
fraudulent  in  law  as  against  other  creditors 
of  the  vendee,  and  if  the  merchant  subse- 
quently becomes  bankrupt,  the  vendor  can- 
not be  permitted  to  reclaim  the  goods,  but 
they  belonff  to  the  trustee  in  bankruptcy. 
In  re  RoelUch,  (D.  G.  Ore.  1915)  223  Fed. 
«87. 

y.  l^nST  FUITDS  AND  DEPOSITS. 

Where  bankrupt  is  beneficiary.  —  An  in- 
come received  from  a  bankrupt  under  a 
trust  created  by  a  will  which  provides  that 
the  whole  income  "is  to  be  free  from  the 
interference  or  control  of  her  creditors," 
does  not  pass  to  the  trustee  in  bankruptcy. 
Boston  Safe  Deposit,  etc.,  Co.  v.  Luke, 
(1915)  220  Mass.  484,  108  N.  E.  64. 

VI.  Pbopebtt  Fbaudulentlt  Obtained. 

Recovery  by  vendor.  —  In  the  case  of  In 
re  Henry  Siegel  Co.,  (D.  G.  Mass.  1915) 
223  Fed.  369,  which  was  a  proceeding  begun 
by  petition  against  a  trustee  in  bankruptcy 
to  reclaim  goods  sold  to  the  bankrupt  on 
credit  upon  the  ground  that  when  the  goods 
were  ordered  and  delivered  the  buyer  was 
bankrupt,  and  did  not  intend  to  pay  for 
them,  a  referee's  order  dismissing  the  peti- 
tion was  reversed  and  the  petition  was 
allowed  on  fact  stated  by  the  court  as  fol- 
lows: 'The  bankrupt,  a  Massachusetts  cor- 
poration, operated  a  large  department  store 
m  Boston.  During  December,  1913,  it  'was 
insolvent  both  at  common  law  and  within 
the  meaning  of  the  Bankruptcy  Act'  (Act 
July  1,  1898,  c.  541,  30  Stat.  544).  Agreed 
facts.     In    other  words,  at  that  time   its 
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property  at  a  fair  valuation  amounted  to 
less  than  its  indebtedness.  The  goods  here 
in  question  were  ordered  by  the  bankrupt 
from  the  petitioners  on  the  22d  of  Decem- 
ber. They  were  delivered  to  it  on  the  23d, 
24th,  and  27th  of  December,  1913.  On  the 
29th  of  that  month,  i.  e.,  seven  days  after 
the  order  and  two  days  after  the  last  de- 
livery, receivers  were  appointed  for  it;  and 
it  was  subsequently  adjudicated  bankrupt. 
The  learned  referee  was  of  the  opinion  that 
an  intent  not  to  pay  for  the  goods  had  not 
been  made  out.  While  such  an  intent  must 
be,  of  course,  established,  it  is  not  necessary 
that  there  should  be  direct  evidence  of  it; 
it  may  be,  and  usually  is,  inferred  from  the 
facts.  When  these  goods  were  purchased 
the  buyer  was  deeply  and  hopelessly  insol- 
vent. Presumably  the  men  in  control  of  it 
were  aware  of  its  condition;  there  is  no 
evidence  to  the  contrary.  They  must  have 
known,  and  their  knowledge  is  imputable  to 
the  bankrupt,  that  it  could  not  pay  for 
these  goods  except  at  the  expense  of  its 
other  creditors,  and  by  giving  what  would 
have  been  a  preference;  in  other  words,  that 
it  could  not  pay  in  an  honest  and  regular 
way.  Purchase  under  those  conditions  was, 
I  think,  the  legal  equivalent  of  purchase 
with  an  intent  not  to  pay,  and  was  fraudu- 
lent. The  facts  are  meager,  but  they  seem 
to  me  as  strong  for  the  claimants  as  those 
on  which,  in  Watson  v.  Silsbee,  166  Mass. 
57,  43  N.  E.  1117,  it  was  held  to  be  a  ques- 
tion of  fact  for  the  jury  whether  the  pur- 
chaser bought  without  an  intention  to  pay. 
See,  too,  In  re  Spann,  (D.  G.)  183  Fed.  819; 
In  re  Gillespie  v.  Piles,  24  Am.  Bankr.  R. 
502, 178  Fed.  886, 102  C.  C.  A.  120,  44  L.R.A. 
(N.S.)  1.  The  intent  not  to  pay  inferable 
from  the  financial  condition  of  the  buyer, 
might  perhaps  have  been  rebutted  by  evi- 
dence that  its  managers  honestly  expected 
to  be  able  to  continue,  and  bought  the  goods 
in  an  effort  to  do  so.  Nothing  of  that  sort, 
however,  appeared.  I  accordingly  find  that 
at  the  time  when  the  goods  were  purchased 
and  delivered  there  could  have  been  no  rea- 
sonable expectation  on  the  part  of  the 
buyer's  managers  that  it  would  be  able 
properly  to  pay  for  them,  and  consequently 
no  honest  intention  to  pay  for  them  at  all; 
and  that  the  purchase  was  therefore  a 
fraudulent  one,  which  the  sellers  were  en- 
titled to  rescind.  It  follows  that  the  order 
of  the  referee  dismissing  the  petition  must 
be  reversed,  and  the  petition  allowed." 

VII.   SUBSCBIPTIONS  FOB  STOCK. 

Trustees  may  recover  stock  subscriptions. 
—  To  the  same  effect  as  the  original  note, 
see  In  re  M.  Stipp  Const.  Co.,  (G.  G.  A.  3d 
Cir.  1915)  221  Fed.  372;  Bernard  v.  Garr, 
(1914)   167  N.  G.  481,  83  S.  E.  816. 

IX.   CONTBACTUAL  INTERESTS  AITD  OBLIGA- 
TIONS. 

An  endowment  policy  assigned  by  a  bank- 
rupt to  his  wife  before  his  adjudication  in 
bankruptcy  held  not  to  pass  to  a  trustee  in 
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bankruptcy  \fj  Tirtue  of  a  state  statute 
making  such  a  policy  when  transferred  to 
the  wife  inure  to  her  separate  use  and 
benefit.  Eldredge  ▼.  Mutual  Life  Ins.  Co. 
of  New  York,  (1914)  217  Mass.  444,  106 
N.  £.  361. 

X.  LlCENSBS. 

Liquor  license.  —  To  the  same  effect  as 
the  original  note,  see  In  re  Benz,  (CCA. 
3d  Cir.  1914)  218  Fed.  50,  wherein  the 
court  said:  "It  is  true  that. a  lien  ci^not 
be  obtained  by  issuing  execution  against  a 
license  to  sell  liquor;  but  a  license  is  never- 
theless a  valuable  species  of  property,  which 
may  be  sold  in  bankruptcy.'' 

A  bankrupt  will  not  be  compelled  to  as- 


sist the  trustee  in  disposing  of  his  liquor 
license  for  the  benefit  of  the  estate,  when 
it  does  not  appear  that  it  was  the  practice 
of  the  licensing  board  either  to  issue  a  new 
license  in  place  of  the  one  surrendered  or 
having  done  so,  to  grant  a  refund,  or  that 
the  surrender  will  benefit  the  estate.  That 
the  estate  might  possibly  be  benefited  by  a 
surrender  of  the  license  is  not  enough.  In 
re  Beahn,  (D.  C  MaBS.  1912)  212  Fed.  762. 

XI.  Effect  of  CoMKiNGLnra  PBOPOBrr. 

When   identity   is   lost.  —  To  the   same 

effect  as  the  original  note,  see  Baltimore 

Iderchants'  Nat.  Bank  v.  Corr,  (C  C  A. 
4th  Cir.  1915)  221  Fed.  419. 


1912  SUPPm  p.  835,  sec.  70a  (5).     [Policy  of  insurance.'] 


Policies  having  surrender  or  other  value. 
—  To  the  same  effect  as  the  original  note, 
see  In  re  Draper,  (N.  D.  N.  Y.  1914)  211 
Fed.  230,  in  which  the  court  held  that  "a 
policy  of  insurance  on  the  life  of  a  bank- 
rupt, payable  to  his  wife  if  she  survives 
him,  otherwise  to  his  estate  or  any  desig- 
nated beneficiary,  and  which,  while  having 
no  cash  surrender  value,  gives  him  the  right 
to  change  the  beneficiary  at  any  time  and 
the  privilege  of  several  options  if  he  lives 
beyond  a  stated  term,  among  which  are  to 
receive  its  then  value  in  cash  or  paid-up 
insurance,  is  property  of  the  bankrupt 
which  passes  to  his  trustee." 

The  trustee  cannot  claim  any  more  than 
the  cash  surrender  value  of  a  policy  at  the 
time  of  the  filing  of  the  petition,  even 
though  the  entire  proceeds  become  available 
before  adjudi^tion.  King  v.  Miles,  (Miss. 
1916)  67  So.  182. 

The  '*loan  value"  of  a  policy  is  not  neces- 
sarily to  be  treated  as  a  cash  surrender 
value.  In  re  Hammel,  (C  C.  A.  2d  Cir. 
1915)  221  Fed.  56,  wherein  the  policy  had 
no  cash  surrender  value  either  provided  for 
on  its  face  or  established  by  concession  and 
practice  of  the  company.  It  was  contended 
that  it  had  a  "loan  value,"  that  is,  under 
its  provisions  the  insured  might  borrow  of 
the  company  a  certain  sum  of  money  on  the 
sole  security  of  the  policy.  This  loan,  how- 
ever, would  be  made  only  in  the  event  that 
the  beneficiary  consented  to  it  and  signed 
the  note  or  agreement  for  repayment  of  the 
loan.  The  court  said:  "Not  a  dollar  can 
be  obtained  on  this  policy  from  the  com- 
pany, unless  the  beneficiary  consents  and 
signs  the  loan  agreement.  That  beneficiary 
is  now  Bertha  Hofmann.  The  contention  is 
that  the  insured  should,  under  the  power 
reserved  in  the  contract  with  the  insurance 
company,  cancel  the  original  designation  of 
a  beneficiarv,  and  substitute  himself  or  his 
estate,  should  then  obtain  the  loan  from  the 
company  and  turn  it  over  to  the  trustee — 
po|Msibly  the  trustee,  if  the  designation  were 
changed  to  insured's  estate,  might  himself 
obtain  the  amount  of  the  loan  from  the 
company — ^that    proposition    need    not    be 
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.  passed  upon.  Twelve  years  aeo  the  bank- 
rupt took  out  this  policy  for  the  benefit  of 
his  wife,  so  as  to  secure  to  her  three  thou- 
sand dollars  in  the  event  of  his  death. 
This  was  a  laudable  and  proper  thing  to 
do;  public  policy  encourages  the  making  of 
such  provisions  for  an  uncertain  future. 
The  policy  contains  a  clause  authorizing  the 
insured  to  change  his  beneficiary,  a  per- 
fectly proper  clause;  she  might  predecease 
him,  or  desert  him,  or  become  imfaithful. 
There  is  nothing  to  suggest  any  such  reason 
for  making  a  change.  On  the  contrary,  the 
presumption  is  that  now,  when  he  is  a  bank- 
rupt, and  his  death  in  the  near  future 
would,  except  for  this  insurance,  possibly 
leave  her  in  poverty,  he  would  net  volun- 
tarily cancel  nis  designation  of  her  as  the 
beneficiary.  It  cannot  be  assumed  that,  of 
his  own  motion,  he.  would  take  away  from 
her  the  small  sum  which  the  beneficial  sys- 
tem of  life  insurance  and  his  own  savings 
during  twelve  years  have  made  it  possible 
to  secure  to  her  as  a  last  resource,  should 
he  die  and  leave  nothing  behind  him.  The 
proposition  that  he  should  be  constrained 
against  his  will,  by  an  order  enforceable  by 
imprisonment  in  the  event  of  disobedience, 
to  deprive  his  wife  of  her  present  interest 
in  the  policy,  to  make  himself  the  bene- 
ficiary, to  borrow  two-thirds  of  the  $3,000 
from  the  company,  and  turn  it  over  to  his 
creditors,  and  then  to  /nake  her  again  the 
beneficiary  of  the  remaining  third,  seems 
contrary  to  public  policy  and  to  good  mor- 
als. We  are  unwilling  to  give  this  effect 
to  the  statute." 

Policies  not  payable  to  bankrupt  or  his 
estate  or  personal  representatives.  —  To  the 
same  effect  as  the  original  note,  see  In  re 
Dreuil,  (E.  D.  La.  1915)  221  Fed.  796. 

In  the  case  of  In  re  Jamison,  (E.  D.  Pa. 
1915)  222  Fed.  92,  the  court  held  that 
where  the  wife,  children  or  a  dependent 
relative  of  the  insured  has  been  made  the 
owner  of  a  policy,  within  the  meaning  of 
a  state  statute,  by  it  having  been  taken  out 
for  or  bona  fide  assigned  to  them,  then 
nothing  passed  to  the  trustee. 
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Bffect  of  right  to  change  benefidaiy.— 
To  the  same  effect  as  the  original  note,  see 
Mutual  Ben.  Life  Ins.  Go.  ▼.  Swett,  (G.  G. 
A.  6th  Cir.  1915)  222  Fed.  200. 

In  the  case  of  In  re  Jamison,  (E.  D.  Pa. 
1915)  222  Fed.  92,  the  court  said:  "Where 
there  has  been  merely  a  designation  of  a 
beneficiary  to  receive  tiie  moneys  payable  on 
the  death  of  the  insured,  and  this  designa- 
tion is  open  to  recall  or  change  by  the  in- 
sured,  to  whom  also  belongs  the  right  to 
eanoel  or  surrender  the  policy  there,  if  the 
insured  be  bankrupt,  the  surrender  Talue 
of  the  policy  passes  to  his  trustee.** 

Exempt  policies  do  not  pass. — To  the 
same  effect  as  the  original  note  see  King 
V.  Miles,  (Miss.  1915)  67  So.  182,  wherein 
it  was  also  held  that  a  listing  of  the  policies 
by  the  bankrupt  in  his  schedule  did  not  con- 
stitute a  waiver  of  exemption. 

Policies  having  no  actual  value.  —  To  the 
same  effect  as  the  original  note,  see  In  re 
ChurchiD,  (C.  C.  A.  7th  Cir.  1913)  209 
Fed.  766;  King  v.  Miles,  (Miss.  1915)  67 
So.  182. 

In  the  case  of  In  re  Dreuil,  (E.  D.  La. 
1915)  221  Fed.  796,  the  court  said:  "It 
may  be  considered  settled  that  only  the 
cash   surrender  '^ue  of  a  life  insurance 
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policy  passes  to  the  trustee,  and  this  must 
be  ascertained  as  of  the  date  of  the  adju- 
dication." 

Sufficient  plea  in  avoidance.  —  In  Wheat- 
man  V.  Andrews,  (1913)  86  N.  J.  L.  107, 
89  Atl.  285,  which  was  a  declaration  on 
common  counts  in  assumpsit,  it  was  held 
that  a  plea  that  the  defendant's  testator 
had  been  adjudicated  a  bankrupt  after  his 
death  by  virtue  of  proceedings  instituted  in 
his  lifetime,  that  the  plaintiff's  claim  had 
been  duly  proved  in  the  bankruptcy  proceed- 
ings, and  that  the  only  assets  in  defendant's 
hands  as  executor  were  the  proceeds  of  life 
insurance  over  the  surrender  value  thereof, 
which  had  been  paid  or  secured  to  the 
trustee  in  bankruptcy,  sets  up  a  good  prima 
facie  defense  under  section  70a,  and  matter 
in  avoidance  of  the  effect  of  that  section 
should  be  averred  by  way  of  replication. 

Policies  having  optional  benefits.  —  It  has 
been  held  that  a  twenty  year  payment  pol- 
icy of  life  insurance  which  had  no  cash  sur- 
render value  but  which  provided  valuable 
optional  benefits  available  to  the  insured 
at  the  expiration  of  the  period,  does  not 
vest  in  the  trustee  in  bankruptcy  of  the 
insured.  In  re  GhurchiU,  (C.  C.  A.  7th  Gir. 
1913)  209  Fed.  766. 


1912  Supp.,  p.  839,  sec.  70b. 

L  Afpkaisal  or  Pbopebtt. 

Qualification  of  appraisers.  — An  ap- 
praiser must  be  a  disinterested  person.  It 
has  been  held,  however,  that  a  lessee  who 
had  an  interest  in  land  owned  by  the  bank- 
rupt^ which  was  ordered  to  be  sold  subject 
to  the  lease,  but  who  was  not  shown  to 
have  any  interest  in  the  bankruptcy  pro- 
ceedings, or  in  the  sale  of  the  property,  was 
not  disqualified.  Glark  Hardware  Go.  v. 
Sauve,  (G.  G.  A.  8th  Gir.  1915)  220  Fed. 
102.  > 

n.  Sales. 

What  may  be  sold.  —  In  the  district 
oourts  of  Pennsylvania,  and  in  some  other 
jurisdictions  also,  a  license  to  sell  liquor 
has  been  regarded  from  the  beginning  of  the 

{Tesent  bankruptcy  law,  as  a  salable  asset, 
n  re  D<^le,   (G.  G.  A.  3d  Gir.  1913)  209 
Fed.  1. 

Where  a  note  becomes  the  property  of  a 
bankrupt  estate,  title  tiiereto  cannot  pass 
except  1^  sale  made  as  provided  by  the 
Unitsd  States  Bankruptcy  Act.  A  bank- 
rupt sale  of  "open  accounts  and  claiips," 
without  further  description,  cannot  be  con- 
strued as  including  a  promissory  note,  in- 
ventoried as  being  in  the  hands  of  an  at- 
torney for  collection,  and  which  was  never 
appraised  for  the  purpose  of  the  sale,  and 
was  never  in  the  possession  of  the  trustee 
or  the  auctioneer.  Segen  v.  Fabacher, 
(1915)  136  La.  568,  67  So.  369. 

Sale  of  assets  free  of  incumbrances.  —  To 
the  same  effect  as  the  original  note,  see  In 
re  ProgresoiTe  Wall  Paper  Gorp.,  (N.  D.  N. 
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Y.  1915)  222  Fed.  87.  See  also  In  re  Na- 
tional Boat,  etc.,  Co.,  (D.  C.  Me.  1914)  216 
Fed.  208,  wherein  the  court  said:  "In 
pursuance  of  this  general  doctrine  of  the 
federal  courts,  it  has  been  repeatedly 
held  that  a  fund  derived  from  the  sale 
of  property  free  of  liens  will  stand  as 
a  substitute  for  the  property  sold,  and  will 
be  held  by  the  trustee  for  the  benefit  of 
those  holding  bona  fide  claims  and  liens  to 
the  extent  their  respective  interests  may 
appear;  as  a  consequence  of  the  power  to 
order  a  sale  free  of  liens,  the  court  has 
jurisdiction  to  determine  the  extent  and 
validity,  and  the  relative  priority  of  claims 
of  lienholders  to  the  proceeds.  The  court 
should  also  make  provision  for  protection 
of  the  rights  of  the  several  lien  creditors 
in  the  fund  derived  from  the  sale,  in  order 
that  such  creditors  may  prosecute  their 
claims  to  a  preference  against  the  fund; 
and  it  follows  that  the  trustee  in  bankrupt- 
cy should  appear  and  protect  the  rights  of 
the  estate  in  proceedings  for  the  distribu- 
tion of  the  fund  derived  from  such  sale." 

In  Gitizens'  Sav.  Bank  v.  Paducah, 
(1914)  159  Ky.  683,  167  S.  W.  870,  the 
court  said :  "It  is  well  settled  that  a  court 
of  bankruptcy,  including  the  referee,  has 
authority  to  direct  a  sale  of  property  by 
the  trustee  in  bankruptcy  free  and  clear  of 
all  liens  and  incumbrances,  in  which  event 
the  liens  are  transferred  to  the  proceeds 
according  to  their  priority.  In  re  Worland 
(D.  C.)  1  Am.  Bankr.  Rep.  450,  92  Fed. 
893;  McNair  v.  Mclntyre,  113  Fed.  113, 
51  G.  C.  A.  89;  Brandenburg  on  Bankrupt- 
cy, §  1195.    However,  it  is  well  settled  that 
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a  trustee  should  not  be  required  to  sell 
any  portion  of  the  estate,  where  the  ap- 
praisers' return  shows  it  to  be  so  heavily 
incumbered  with  valid  liens  that  nothing 
can  be  realized  for  the  unsecured  creditors. 
In  re  Cogley  (D.  C.)  107  Fed.  73,  6  Am. 
Bankr.  Rep.  731.  It  is  further  held  that  a 
sale  free  of  liena  does  not  affect  a  lien  in 
the  nature  of  a  tax  assessment  against  the 
property,  but  in  such  a  case  the  trustee 
should  protect  the  purchaser  by  providing 
for  the  payment  of  the  taxes.  In  re  Keller, 
(D.  C.)  109  Fed.  131,  6  Am.  Bankr.  Rep. 
361." 


Setting  sale  aside.  —  Irregularity  in  pro- 
ceedinga, —  Where  the  original  order  of  sale 
was  incorrect  in  form,  the  proof  of  notice 
of  sale  indefinite,  and  the  parties  appearing 
in  the  proceedings  were  served  by  mail 
rather  than  personally  or  by  attorney,  and 
the  "sale"  was  only  a  receipt  of  bid  by  the 
auctioneer,  it  would  seem  that  the  sale 
should  not  be  confirmed.  And  where  the 
order  of  confirmation  was  not  on  notice  to 
the  parties  whose  rights  were  cut  off,  the 
sale,  and  all  proceedings  based  thereon, 
should  be  set  aside  and  a  new  sale  ordered 
on  conditions.  In  re  Bur  Mfg.  etc.,  Co., 
(£.  D.  N.  Y.  1913)  209  Fed.  138. 


1912  Supp.,  p.  844,  sec.  70e. 

Power  conferred  on  trustee.  —  To  the 
same  effect  as  the  original  note,  see  Globe 
Bank,  etc.,  Co.  of  Paducah  v.  Martin, 
(1915)  236  U.  S.  288,  36  S.  Ct.  377,  59  U. 
S.  (L.  ed.)  583;  Casey  v.  Baker,  (N.  D.  N. 
Y.  1916)  212  Fed.  247;  Milkman  v.  Arthe, 
(C.  C.  A.  2d  Cir.  1915)  223  Fed.  607;  Bent- 
ley  V.  Young,  (C.  C.  A.  2d  Cir.  1916)  223 
Fed.  636;  Coleman  v.  Dana,  (1916)  191  Mo. 
App.  370,  178  S.  W.  266. 

A  suit  by  a  trustee  in  bankruptcy  to  re- 
cover funds  formerly  belonging  to  the  bank- 
rupt is  not  within  the  section.  Park  v. 
Cameron,  (1915)  237  U.  S.  616,  36  S.  Ct. 
719,  69  U.  S.  (L.  ed.)  1147. 

In  Milkman  v.  Arthe,  (E.  D.  N.  Y.  1914) 
213  Fed.  642,  the  court  held  that  while  a 
transfer  by  a  third  person  for  the  benefit 
of  the  bankrupt  could  not  be  avoided  by  a 
creditor,  where  the  money  of  the  bankrupt 
was  by  agreement  used  by  such  third  per- 
son for  the  purpose  of  creating  a  trust  for 
the  bankrupt's  wife  and  the  entire  transac- 
tion was  an  attempt  to  conceal  the  money 
of  the  bankrupt  by  transferring  it  into  the 
form  of  stock,  the  transfer  could  be  avoided 
by  the  trustee  in  bankruptcy. 

This  section  of  the  Bankrupt  Act  does 
not  create  in  the  trustee  in  bankruptcy  a 
right  to  avoid  transfers  of  property  made 
by  the  bankrupt.  All  that  it  does  is  to  give 
authority  to  the  trustee  to  avoid  any  trans- 
fers of  property  made  by  the  bankrupt 
"which  any  creditor"  might  have  avoided. 
All  that  section  70e  does  is  to  give  author- 
ity to  the  trustee  in  bankruptcy  to  enforce 
the  rights  of  creditors  to  avoid  fraudulent 
transfers  of  property  made  by  the  bankrupt, 
if  such  fraudulent  transfers  have  been  made. 
The  question  whether  a  particular  transfer 
was  or  was  not  fraudulent  as  to  creditors 
under  section  70e  does  not  depend  upon  the 
U.  S.  Bankruptcy  Act  but  upon  the  laws 
of  the  state  which  govern  the  transfer  of 
the  property  in  question.  Holbrook  v.  In- 
ternational Trust  Co.,  (1916)  220  Mass. 
160,  107  N.  E.  665. 

May  replevin  property  purchased  from 
bankrupt  prior  to  bankruptcy.  —  In  Good- 
win V.  Tuttle,  (1914)  70  Ore.  424,  141  Pac. 
1120,  it  appeared  that  a  person  purchased 
from  a  bankrupt   and  took  possession  of 


property  in  violation  of  a  state  statute, 
under  which  it  was  the  duty  of  every  person 
purchasing  a  stock  of  merchandise  to  de- 
mand and  receive  from  the  vendor  a  veri- 
fied statement  of  the  vendor's  creditors  be- 
fore consummating  the  sale  and  notify  them 
of  the  proposed  sale;  and  that  the  trustee 
in  bankruptcy  brought  replevin  proceedings 
against  the  purchaser.  Holding  that  such 
a  proceeding  could  be  maintained,  the  court 
said:  "The  principal  contention  of  the  de- 
fendant is  that  the  property  can  only  be 
recovered  in  an  action  by  the  trustee  as  the 
representative  of  the  creditors  upon  an  at- 
tachment of  the  property.  If,  m  the  ab- 
sence of  bankruptcy  proceedings,  the  cred- 
itors themselves  were  seeking  to  collect 
their  claims,  it  would  indeed  be  necessary 
for  them  to  establish  their  demands  by  re- 
covering judgment  thereon  against  the 
debtor,  or  at  least  to  attach  the  property 
as  a  basis  upon  which  to  subject  it  to  their 
demands  as  against  its  present  possessor. 
It  is  well  settled  that  creditors  have  no 
direct  action  against  one  holding  the  pos- 
session of  property  which  might  otherwise 
be  subjected  to  the  payment  of  claims 
against  the  debtor,  because  there  is  no  priv- 
ity of  contract  between  one  in  the  posses- 
sion of  the  property  under  such  circum- 
stances and  the  creditors  seeking  to  apply 
it  to  their  claim.  8o  it  has  been  held  often 
in  this  state  that  a  creditor  seeking  to  sub- 
ject property  to  the  liquidation  of  his 
claims  while  the  goods  are  in  the  possession 
of  a  third  party  must  previously  establish 
his  claim  by  judgment  or  acquire  a  lien  by 
attachment.  •  ♦  •  The  controlling  prop- 
osition in  such  cases  is  that,  if  one 
would  disturb  a  transaction  which  might 
otherwise  be  valid  between  the  immediate 
parties  to  it,  he  must  show  his  right  to 
intermeddle.  This  is  accomplished  by  ea- 
tablishing  in  a  judicial  proceeding  that 
the  former  owner  of  the  property  was  in- 
debted to  the  claimant  upon  an  unpaid  de- 
mand. On  behalf  of  the  trustee  the  reason 
of  the  rule  is  satisfied  in  a  bankruptcy  pro- 
ceeding, whereby  it  has  been  adjudicated 
that  the  debtor  is  insolvent  and  unable  to 
pay  his  debts.  The  appointment  and  quaU- 
fication  of  the  trustee  in  such  circumstances 
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complete  the  demonstration  of  the  reason, 
and  show  that  he  is  entitled  to  the  posses- 
sion of  the  property  for  the  purpose  of 
applying  it  to  the  claims  of  the  creditors. 
Tlie  principle  finds  expression  in  the  words 
of  the  national  statute  which  not  only  vest 
the  title  of  the  bankrupt's  property  in  the 
trustee,  but  also  give  the  latter  the  right 
to  recover  the  same  from  whomsoever  has 
possession  of  it,  excepting  only  the  pur- 
chaser in  good  faith.  The  conjunction  of 
title  and  the  right  to  possession  in  one  and 
the  same  person,  the  trustee  in  such  cases, 
constitute  the  basis  for  an  action  of  re- 
plevin in  his  favor/' 

Insolvency  of  transferor.  —  It  is  not 
necessarv  in  order  to  avoid  a  transfer  as  a 
transfer  made  to  hinder  and  delay  creditors 
that  the  transferor  at  the  time  of  the 
transfer  was  insolvent.  If  the  circumstances 
are  such  the  jury  can  find  that  the 
transfer  was  made  with  intent  to  hinder 
and  delay  creditors  it  is  voidable.  Where 
a  transfer  is  made  by  a  debtor  who  is  in 
embarrassed  circumstances  although  not  in- 
solvent, a  jur^  in  some  cases  may  be  war- 
ranted in  finding  the  fact  of  intent  to  delay 
and  defraud.  Holbrook  v.  International 
Trust  Co.,  (1915)  220  Mass.  150,  107  N.  E. 
665. 

Pleading.  —  Sufficiency    of    lill.  —  "The 


bankruptcy  act  gives  the  trustee  the  power 
to  set  aside  any  conveyance  that  could  be 
avoided  by  a  creditor;  therefore,  if  the  con- 
veyance is  attacked  as  being  only  volun- 
tary, the  bill  by  the  trustee  must  show  that 
there  were  existing  creditors,  as  this  is 
essential  to  defeat  such  a  conveyance.  If, 
however,  the  bill  charges  such  a  fraudulent 
intent  as  would  avoid  the  sale  b^  subse- 
quent creditors,  we  do  not  think  it  neces- 
sary for  the  bill  to  name  all  of  said  cred- 
itors, or  to  specify  and  describe  their 
respective  debts.  Tlie  adjudication  of  bank- 
ruptcy is  a  determination  of  the  insolvency 
of  the  bankrupt  and  the  existence  of  credi- 
tors, not  necessarily  creditors  antecedent  to 
the  conveyance,  but  at  least  subsequent 
thereto.  Neither  is  it  essential,  in  a  bill 
filed  by  the  trustee,  to  aver  that  the  de- 
mands are  due.  The  averment  is  essential 
when  the  bill  is  filed  by  a  creditor,  as  he 
has  no  right  to  institute  the  suit  until  the 
obligation  matures;  but  such  is  not  the  case 
as  to  a  trustee  in  bankruptcy,  for  the  rea- 
son that  the  debts  of  the  bankrupt  mature, 
under  the  terms  of  the  act,  immediately 
upon  the  adjudication.  It  may  be  true  that 
the  trustee  can  avoid  only  those  convey- 
ances of  the  bankrupt  which  could  be  avoid- 
ed by  a  creditor."  Cartwright  v.  West, 
(1913)  185  Ala.  41,  64  So.  293. 
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Jurisdiction  of  bankruptcy  court.  — To 
the  same  efl'ect  as  the  original  note,  see 
Milkman  v.  Arthe,  (C.  C.  A.  2d  Cir.  1915) 
223  Fed.  507. 

Juriadiction  of  state  courts.  —  To  the 
same  efiTect  as  the  original  note,  see  Mc- 
Laughlin V.  Knop,  (£.  D.  La.  1913)  214 
Fed.  260. 

When  plenary  suit  is  not  necessary. — 
A  trustee  in  bankruptcy  who  has  been 
appointed  within  four  months  of  a  general 
assignment  made  by  a  debtor  for  the  benefit 
of  his  creditors  has  a  right  to  obtain  an 
order  from  the  bankruptcy  court,  and  in  a 


summary  proceeding  compel  the  assignee 
to  submit  his  accounts  and  to  turn  over  to 
him  all  money  and  property  in  his  hands 
which  belonged  to  his  assignor.  No  plenary 
suit  is  necessary  in  a  case  of  that  sort. 
The  assignee  .under  such  conditions  is  not 
an  adverse  claimant,  but  merely  the  agent 
of  the  assignor  for  the  distribution  of  the 
proceeds  of  the  property,  and  as  such  agent 
nis  possession  is  that  of  the  principal.  He 
is  a  mere  naked  bailee  for  the  creditors  and 
has  no  right  to  retain  possession  as  against 
the  trustee  in  bankruptcy.  In  re  McCrum, 
(C.  C.  A.  2d  Qa.  1914)  214  Fed.  207. 


1912  Supp.,  p.  847,  sec.  70f. 

Interest  accruing  on  money  deposited 
with  a  clerk  of  court  in  pursuance  of  an 
offer  in  composition  of  a  certain  amount 
belongs  to  the  bankrupt  on  the  composition 
being  confirmed.  In  re  Kelley,  (D.  C,  Mass. 
1915)  223  Fed.  383,  wherein  the  court  said: 
*' After  Kelley's  adjudication  as  a  bankrupt 
on  an  involuntary  petition,  he  made  an 
offer  in  composition  of  42^  per  cent.,  and  in 
pursuance  tnereof  deposited  with  the  clerk 
of  this  court  $232,012.36.  The  offer  was 
accepted  by  the  requisite  number  and 
alvpunt  of  creditors.  Objection  was  made 
by  a  minority  of  the  creditors  to  the  con- 
firmation of  the  offer,  upon  the  ground  that 
Kelley  had  committed  acts  which  would  be 
a  bar  to  his  discharge.  The  matter  was 
referred   to   the   referee,   who   reported    in 
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favor  of  confirming  the  composition;  and 
the  District  Court  passed  an  order  to  that 
effect.  The  objecting  creditors  then  took 
the  case  to  the  Circuit  Court  of  Appeals,  by 
which  the  order  of  the  District  (3ourt  was 
affirmed.  These  proceedings  lasted  for  a 
considerable  time,  during  which  the  money 
on  deposit  in  the  clerk's  hands  has  earned 
$9,426  interest.  The  question  is  whether 
this  interest  belongs  to  the  bankrupt  or  to 
his  creditors.  No  decision  upon  the  point 
has  come  to  my  attention.  The  bankrupt 
was  not  responsible  for  the  delay  which  has 
occurred.  It  is  not  contended  that  he  is 
obligated  to  pay  to  the  creditors  interest  on 
the  amounts  of  their  dividends.  The  con- 
tention of  the  creditors  is,  in  effect,  that 
the  money  in  the  clerk's  hands  constituted 
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a  fund  for  their  benefit,  and  that  they  are 
therefore  entitled  to  the  interest  on  it.  It 
is  not  uncommon  for  a  bankrupt  offering 
composition  to  deposit  with  the  clerk  some- 
thing beyond  the  amount  actually  required. 
Such  surplus  is  returned  to  the  bankrupt 
at  the  conclusion  of  the  proceedings.  The 
same  disposition  is  made  of  unclaimed  divi- 
dends, as  was  decided  in  this  district.  In  re 
Lane,  (D.  C.)  125  Fed.  772.  I  am  unable 
to  see  any  sound  distinction  in  this  respect 
between  a  surplus  originally  deposited  by 
the  bankrupt,  a  surplus  arising  out  of  un- 
claimed dividends,  and  a  surplus  created  by 
accumulated  interest  on  the  fund  in  the 
clerk's  hands.  The  offer  by  the  bankrupt 
was  not  to  distribute  a  fixed  and  stated 
amount  among  his  creditors,  nor  to  pay  42^ 
per  cent,  plus  interest  from  any  given  date; 
it  was  to  pay  42 ^  per  cent.  flat.  The 
amount  deposited  was  computed  on  that 
basis.  That  offer  became  effective  only  upon 
final  confirmation  by  the  court,  which  by 


Act  July  1,  1898,  c.  641,  §  70f,  30  Stat.  565, 
operated  to  revest  in  the  bankrupt  his  prop- 
erty. Until  such  confirmation  the  creditors 
had  no  fixed  right  to  the  fund,  which  up  to 
that  point  in  the  proceedings,  is,  I  think, 
to  be  regarded  as  a  guaranty  for  the  bank- 
rupt's performance  of  his  offer.  Sections 
12b,  12e.  The  creditors,  when  they  ac- 
cepted the  offer,  took  the  chance  that  there 
might  be  delay  from  litigation  or  other 
causes  in  the  completion  of  it,  for  which 
the  bankrupt  was  not  responsible.  It  fol- 
lows that  the  interest  should  be  returned  to 
the  bankrupt  as  surplus  deposit." 

Funds  of  the  bankrupt  in  the  hands  of 
a  third  person  and  never  in  the  actual 
custody  of  the  trustee,  and  forming  no  part 
of  the  sum  deposited  in  the  composition 
proceeding,  on  the  confirmation  of  the  com- 
position revest  in  the  bankrupt.  In  re 
Frischknecht,  (C.  C.  A.  2d  Gir.  1915)  223 
Fed.  417. 


1912  Supp.,  p.  848,  sec.  72. 

Bar  to  extra  allowances.  —  To  the  same 
effect  as  the  original  note,  see  In  re  Van 
Denburg,  (N.  D.  N.  Y.  1914)  221  Fed.  475, 
wherein  the  court  held  that  this  section 
should  be  so  applied  as  to  bar  a  trustee, 
who  happens  to  be  an  attorney,  from  re- 
ceiving compensation  for  legal  services  per- 
formed. 

See  further  to  the  same  effect  the  case  of 
In  re  M.  F.  Rourke  Co.,  (E.  D.  Tenn.  1913) 
209  Fed.  877,  wherein  the  court  said: 
"Where  the  referee  in  good  faith,  on  the  rec- 
ommendation of  the  trustee,  and  with 
the  consent  of  the  creditors  and  for  the 'best 
interest  of  the  estate,  authorizes  the  busi- 
ness of  the  bankrupt  to  be  conducted  for  a 
limited  period,  thereby  entailing  great  ad- 
ditional labors  upon  himself,  it  would  be 
entirely  consistent  with  a  sound  public  pol- 
icy that  he  should  be  allowed,  in  the  discre- 
tion of .  the  court,  additional  compensation 
for  the  services  thus  performed  by  him.  I 
am  nevertheless  of  opinion  that  such  allow- 
ance would  be  in  conflict  with  the  express 
provision  of  the  Bankruptcy  Act  as  it  now 
stands:  and  that  if,  to  meet  this  apparent 
hardship,  provision  should  be  made  for  the 
allowance  of  such  additional  compensation 
to  referees  the  remedy  must  be  by  additional 
legislation,  and  is,  under  the  plain  terms  of 


the  Act,  as  it  now  stands,  beyond  the  au- 
thority of  the  courts." 

When  one  accepts  the  position  of  trustee 
of  a  bankrupt  estate,  he  renounces  the  right 
to  extra  allowances  in  any  form  or  guise 
even  as  attorney  for  creditors.  Holland  v. 
Mcllwaine,  (C.  C.  A.  4th  Cir.  1915)  223 
Fed.  777,  wherein  the  court  said:  "The 
argument  that  the  services  performed  as  at- 
torneys did  not  fall  within  the  duties  of 
trustees,  and  therefore  the  allowance  was 
permissible  under  the  statute,  because  not 
made  to  them  in  their  capacity  as  trustees, 
seems  to  be  unsound.  The  statute  is  very 
stringent,  and  was  intended  to  cut  up  the 
abuses  which  had  crept  into  the  practice  of 
allowing  charges  made  by  officers  and  trus- 
tees under  the  guise  of  services  performed 
beyond  those  imposed  on  them  by  law. 
Looking  at  the  history  and  terms  of  the 
law,  it  is  manifest  that  to  allow  these 
charges  would  be  to  so  stretch  it  as  to  de- 
feat its  purpose  by  opening  the  door  of  the 
court's  discretion  which  the  statute  was  in- 
tended to  close.  We  do  not  doubt  that  the 
professional  services  rendered  in  this  case 
were  of  value  to  the  estate,  and  it  is  a  hard- 
ship that  no  compensation  is  to  be  received ; 
but  the  statute  denies  the  court  the  power 
to  bestow  it." 


1912  Supp.,  p.  849,  sec.  72b. 

Suspension  of  state  insolvency  laws. — 
To  the  same  effect  as  the  original  note,  see 
Pelton  V.  Sheridan,  (1914)  74  Ore.  176,  144 
Pac.  410,  wherein  it  was  held  that  a  general 
assignment,  made  in  good  faith,  without 
preference  and  for  the,  equal  benefit  of  all 


creditors,  but  executed  in  pursuance  of  the 
provisions  of  a  state  insolvent  law,  the 
operation  of  which  was  suspended  by  the 
Bankruptcy  Act,  constituted  an  act  of  bank- 
ruptcy. 
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Vol.  I,  p.  763,  sec.  3. 

Conclnaveness  of  findmss.  —  Findings  of 
facts  made  by  a  commissioner  and  con- 
curred  in  by  the  District  Court  will  not  as 
a  rule  be  reversed  by  the  Circuit  Court  of 
Appeals.  Fong  Ping  Ngar  y.  U.  S.,  (C.  C. 
A.  2d  Cir.  1916)  223  Fed.  623;  Ng  Jin  ▼. 
U.  S.,  (C.  C.  A.  3d  Cir.  1916)  223  Fed.  426; 
Hoy  Guey  Lum  t.  United  States,  (CCA. 
7th  Cir.  1914)  211  Fed.  91. 

In  Yee  £t  (£p)  v.  United  States,  (C 
C  A.  5th  Cir.  1916)  222  Fed.  66,  the  court 
said:  "The  rule  may  be  considered  settled 
that  in  matters  of  this  kind,  where  the 
commissioner  sees  and  hears  the  witnesses, 
the  accused  is  not  entitled  to  repeated  ap- 
n^irs  on  the  facts,  and  a  judgment  of  the 
District  Court  affirming  the  commissioner 
will  not  be  disturbed,  except  in  a  perfectly 
dear  case  or  for  error  of  law."  See  also 
Lau  Lau  v.  U.  S.,  (C.  C.  A.  2d  Cir. 
1915)  223  Fed.  768,  wherein  the  United 
States  Circuit  Court  of  Appeals  said: 
*The   only  question  here   is  one  of   fact: 


Was  defendant  given  a  statutory  certificate 
in  1894  T  The  burden  of  proving  the  affirma- 
tive is  on  him.  Inasmuch  as  both  the 
United  States  commissioner  and  the  District 
Judge  have  decided  this  question  adversely 
to  him,  this  court>  under  the  authorities, 
should  not  disturb  that  finding  of  fact." 

Where  a  person  of  the  Chinese  race  after 
being  denied  a  preinvestigation  certificate, 
voluntarily  left  the  countj^,  the  decision  of 
the  immigration  department  adverse  to  his 
claim  to  re-entry  was  held  to  be  conclusive 
and  could  not  be  disturbed.  Ex  parte  Chin 
Fong,  (N.  D.  Cal.  1914)   213  Fed.  288. 

Sufficiency  of  evidence.  —  In  U.  S.  v. 
Moy  You,  (S.  D.  N.  Y.  1916)  223  Fed.  809, 
a  commissioner's  order  directing  the  de- 
portation of  a  Chinaman  was  affirmed,  it 
being  held  that  the  evidence  was  sufficient 
to  sustain  the  finding  of  the  Commissioner 
that  the  Chinaman  was  not  entitled  to  re- 
main. 


Vol.  I,  p.  764,  sec.  5. 

Bail.  — Where,  considering  all  the  facts 
and  circumstances  of  the  case  it  does  not 
seem  just  to  the  court  that  an  alien  should 
be  indefinitely  detained  awaiting  the  de- 
termination of  an  appeal,  and  in  view  of  the 
fact  tfiat  what  is  meant  by  the  words  "in 


the  first  instance"  in  section  6  is  not 
clear,  an  alien  may  be  discharged  from  the 
custody  of  the  immigration  officers  upon 
giving  bail  pending  the  determination  of 
his  appeal.  £x  parte  Tsuie  Shee,  (N.  D. 
Cal.  1914)  218  Fed.  266. 


Vol.  I,  p.  764,  sec.  6. 

Necessity  for  certificate.  —  The  provision 
requiring  a  Chinese  laborer's  certincate  has 
no  application  to  one  entering  the  country 
long  after  the  passage  of  the  act,  as  a  stu- 
dent, though  he  subsequently  becomes  a 
laborer.  In  re  Tam  Chung,  (D.  C.  Mont. 
1915)  223  Fed.  801. 

Loss  or  destruction  of  certificate.  —  This 
section  provides  that  in  the  case  of  loss  or 
destruction  of  the  certificate  judgment  of 
deportation  shall  be  suspended  a  reasonable 
time  to  enable  the  Chinaman  to  procure  a 
duplicate  from  the  officer  granting  it.  Lau 
Lau  V.  U.  S.,  (C.  C.  A.  2d  Cir.  1916)  223 
Fed.  768. 

The  burden  of  showing  that  defendant 
received  a  statutory  certificate  is  on  him. 
Lau  Lau  v.  U.  S.,  (C  C.  A.  2d  Cir.  1916) 
223  Fed.  768. 


Congress  has  provided  a  procedure  where- 
by a  person  of  Chinese  descent,  apparently 
a  laborer,  who,  upon  being  interrogated  by 
the  inspector,  produces  no  certificate  such 
as  the  statutes  call  for,  shall  be  brought 
before  a  United  States  commissioner  for 
examination  as  to  his  status.  Upon  such 
examination  the  burden  of  proof  is  on  the 
Chinese  person  to  satisfy  the  commissioner 
or  the  reviewing  court  that  he  is  entitled 
to  remain  in  tliis  country.  He  cannot  avoid 
that  investigation  merely  by  stating  to  the 
inspector,  even  under  oath,  that  he  was  bom 
in  the  United  States.  U.  S.  v.  Hom  Lim, 
(C  C  A.  2d  Cir.  1916)  223  Fed.  620; 
Fong  Ping  Ngar  v.  U.  S.,  (CCA.  2d  Cir. 
1916)  223  Fed.  623. 
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YoL  I,  p.  77S»  tec  9. 


Vol.  I,  p.  770,  sec.  7. 

The  right  of  re-entry  is  determined  by 
the  status  on  the  day  of  return.  Horn 
Yuen  V.  United  States,  (C.  C.  A.  2nd  Cir. 
1914)  214  Fed.  57,  wherein  the  court  said: 
"The  proposition  that  there  is  any  ftnality 
about  the  'return  certificate'  is  wholly  un- 
founded. In  the  Tery  nature  of  things  it 
could  not  be  final ;  it  is  concerned  only  with 
what  is  shown  to  be  the  situation  as  to 
family,  property,  or  debts,  at  the  time  when 
it  is  issued.  But  re-entrv  is  to  be  deter- 
mined by  the  status  on  tne  day  of  return. 
A  Chinese  person  may  have  a  parent  or 


child  living  here,  or  may  own  property 
here,  or  there  may  be  money  owing  to  him^ 
when  he  takes  out  the  return  certificate; 
but  if,  during  his  absence,  the  relatives  die 
or  cease  to  reside  here,  or  the  property  ia 
sold  and  the  money  sent  to  him  in  China, 
or  the  debt  extinguished  by  payment,  ke 
cannot  re-enter,  certificate  or  no  certificate, 
because  when  he  applies  to  re-enter  he  doea 
not  comply  with  the  conditions  which  sec- 
tion 6  imposes  on  all  Chinese  persons  seek- 
ing re-entry." 


Vol.  I,  p.  771,  sec.  8. 

Rule  held  invalid.  —  A  rule  is  invalid 
which  prescribes  that  a  student  within  our 
treaty  with  China  and  our  laws,  amongst 
other  things,  is  one  for  whose  support  "ade- 
quate financial  provision  has  been  made  or 
assured,  and  who,  upon  the  conclusion  of 
his  studies,  departs  from  the  United  States," 
or  on  application  to  an  immigrant  officer 
has  been  granted  the  privilege  of  remaining 
and  following  some  other  exempt  occupation, 
and  until  which  no  student  shall  be  per- 
mitted to  follow  in  the  United  States  any 
other  occupation  than  that  of  studying." 
In  re  Tam  Chung,  (D.  C.  Mont.  1915)  223 
Fed.  801,  wherein  the  court  said:  "Our 
treaty  with  China  provides  that  Chinese 
students  'shall  be  allowed  to  go  and  come 
of  their  own  free  will  and  accord,  and  shall 
be  accorded  all  the  rights,  privileges,  im- 
munities, and  exemptions  which  are  accord- 
ed to  the  citizens  and  subjects  of  the  most 
favored  nation.'  22  Stat.  826.  The  Chinese 
Exclusion  Act  provides  for  identification 
and  admission  of  Chinese  students,  but  nei- 
ther therein  nor  in  any  other  law  has 
Congress    repudiated    the   aforesaid   treaty 


promise  of  this  nation.  Students  of  all 
other  nations  coming  hither  can  of  right 
follow  any  legitimate  vocation  contempo- 
raneous with  or  after  their  studies  are 
completed,  thereto  need  the  consent  of  no 
immigration  officer,  can  remain  here  so 
long  as  they  please,  and  cannot  be  deported 
because  thereof.  Chinese  students  are  guar- 
anteed the  like  rights  by  our  treaty.  Hav- 
ing lawfully  entered  this  country,  there  ia 
no  law  authorizing  their  deportation  for 
any  reason  save  that  applicable  to  all  aliens, 
viz.,  for  offenses  committed  subsequent  to 
entry  and  connected  with  or  incidental  to 
prostitution.  That  a  Chinese  lawfully  en- 
tering this  country  can  lawfully  change  hia 
vocation,  and  can  labor  of  right  and  not  of 
privilege  granted  by  some  immigration  of- 
ficer, and  that  without  incurring  the  penalty 
of  deportation  by  executive  orders  or  other- 
wise, is  the  rule  of  20  years'  unbroken 
current  of  authority.  That  in  the  face 
thereof  like  executive  deportations  continue, 
to  put  it  mildly,  is  amazing,  though  not  in- 
comprehensible, to  the  student  of  history. 


»> 


Vol.  I,  p.  772,  sec.  9. 

Purpose  of  section.  —  In  United  States 
V.  Innes,  (D.  C.  Ore.  1914)  218  Fed.  705, 
the  court  said:  "The  offense  denounced  is 
against  the  master  of  a  vessel  for  bringing 
witliin  the  United  States,  and  landing,  or 
attempting  to  land,  or  permitting  to  land, 
any  Chinese  laborer  or  other  Chinese  per- 
son, in  contravention  of  the  provisions  of 
the  act.  The  act  has  for  its  purpose  the 
rxclusion  from  the  United  States  of  all 
Chinese  persons,  with  the  exceptions  desig- 
nated. The  denunciation  of  the  statute,  as 
just  indicated,  is  against  bringing  such 
within  the  United  States  and  permitting 
them  to  land.  The  act,  by  reasonable  in- 
tendment, does  not  inhibit  the  bringing  of 
Chinese  within  the  United  States  as  a  crew 
upon  a  vessel,  to  depart  when  the  vessel 
departs;  there  being  no  intention  or  pur- 
pose that  the  Chinese  shall  remain  in  the 


United  States.  Nor  do  I  conceive  that  the 
statute  will  be  violated  if  the  membera 
of  the  Chinese  crew  are  allowed  shore  leave^ 
subject  to  the  regulations  of  the  Commis- 
sioner of  Immigration,  at  a  time  while  the 
vessel  is  in  port;  it  being  the  understand- 
ing and  purpose,  of  course,  that  such  mem- 
bers shall  return  to  and  depart  with  the 
vfssel..  and  not  remain  within  the  United 
States  for  any  purpose."  The  court,  ap- 
plying its  interpretation,  held  Uiat  in  order 
to  constitute  an  offense  under  the  section 
the  master  of  a  vessel  must  not  only  have 
knowledge,  imputable  at  least,  that  a 
Chinese  member  of  his  crew  was  going- 
ashore,  but  he  must  also  have  had  reason- 
able grounds  to  believe  that  such  Chinaman 
would  not  return  to  the  ship  if  allowed  to 
land. 
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YoL  I,  p.  788,  see.  10. 


Vol.  I,  p.  772,  sec.  13. 


Thia  section  is  not  affected  by  the  Immi- 
gration Act  of  Feb.  20,  1907  (Fed.  Stat. 
Annot.  1909  Snpp.  161).  Ex  p.  Wong  Tuey 
Hing,    (N.  D.  Gal.  1914)  213  Fed.  112. 

Constitntienal  privilege.  —  The  fact  that 
the  person  taken  into  custody  is  a  Chinese 
person,  gives,  under  the  fifth  amendment  to 
the  Constitution  of  the  United  States,  that 
person  no  less  rights  than  are  given  to  any 
other  person,  not  to  be  deprived  of  life, 
liberty  or  property,  without  due  process  of 
law.  United  States  v.  Hom  Lim,  (E.  D. 
N.  Y.  1914)  214  Fed.  466. 

Ground  for  arrest.  —  In  United  States 
V.  Hom  Lim,  (E.  D.  N.  Y.  1914)  214  Fed. 
456,  it  appeared  that  a  United  States  com- 
missioner had  issued  a  warrant  upon  a  com- 
plaint of  a  Chinese  inspector  to  the  effect 
that  the  person  whose  arrest  was  sought 
was  "a  Chinese  person  and  not  entiUed 
to  be  and  remain  in  the  United  States 
V'ithout  certificate  of  residence  as  required 
by  law."  Before  the  issuance  of  the  war- 
rant, the  Chinese  person  had  been  taken 
into  custody  by  an  inspector,  without  a 
warrant,  upon  questions  and  answers  taken 
down  by  a  stenographer  and  obtained  while 
the  inspector  was  inquiring  as  to  the  pos- 
hession  of  certificates.  Holding  that  such 
action  on  the  part  of  the  inspector  was 
unauthorized  the  court  said:  ''It  must  be 
observed  that  no  Chinese  person  or  person 
of  Chinese  descent  may  be  arrested,  even 
upon  a  warrant,  unless  based  upon  circum- 
stances showing  him  to  be  unlawfully 
within  the  United  States.  Section  13,  Acts 
of  1888.  A  person  who  has  been  lawfully 
'arrested'  shall  be  adjudged  to  be  unlaw- 
fully within  the  United  States  unless  he 
furnishes  affirmative  proof  of  his  right  to 
remain.    It  would  render  the  law  unconsti- 

Vol.  I,  p.  778,  sec.  6. 

Minor  children.  —  The  minor  son  of  a 
resident  Chinese  merchant,  admitted  into 
this  country  as  such,  may  not  thereafter  be 
deported  for  the  sole  reason  that  after 
attaining  his  majority  he  has  worked  as  a 
laborer.  Ex  parte  Lew  Lin  Shew,  (N.  D. 
CaL  1914)  217  Fed.  317. 

The  death  of  a  Chinese  merchant  domi- 
ciled in  the  United  States  destroys  the 
communicated  status  of  a  minor  son,  and 
the  latter's  right  to  enter  as  the  minor 
son  of  a  resident  merchant  thereupon  ceases. 
In  such  event  he  must  produce  the  evidence 

Vol.  I,  p.  782,  sec.  10. 

Who  is  ''master."  —  To  work  a  forfei- 
ture under  this  section  the  "master"  must 
violate  the  statute.  The  Calypso,  (N.  D. 
CaL  1914)  217  Fed.  669,  wherein  it  ap- 
peared that  the  owner  of  a  minority  interest 
in  a  gasoline  launch,  without  the  knowl- 
edge or  consent  of  the  owner  of  the  majority 
interest,  and  in  violation  of  an  agreement 
between    them,    had    himself    enrolled    as 


tutional  if  it  should  be  held  to  allow  the 
arrest  and  deportation  of  a  person,  even 
where  a  warrant  had  been  issued,  unless  the 
record  showed  some  proof,  at  least  in  the 
way  of  allegations  of  fact,  that  the  person 
arrested  was  a  Chinese  person  or  person  of 
Chinese  descent,  and  that  this  person  was 
'unlawfully'  in  the  country  and  had  been 
arrested  because  of  some  state  of  facts  pro- 
hibited by  and  within  the  language  of  the 
law."  The  court  further  held  that  the 
arrest  before  the  issuance  of  the  warrant 
and  upon  no  facts  indicating  unlawful  pres- 
ence in  the  United  States  was  without 
foundation  or  legal  right.  The  hearing  be- 
fore the  commissioner  developed  the  fact 
that  the  Chinaman  was  apparently  a  citi- 
zen and  he  should  have  been  discharged. 

Use  of  writ  of  habeas  corpus.  —  To  the 
same  effect  as  the  original  note  see  £x  parte 
Jim  Hong,  (C.  C.  A.  9th  Cir.  1914)  211  Fed. 
73,  wherein*  the  court  held  that  a  Chinese 
person  arrested  upon  a  warrant  returnable 
before  a  United  States  commissioner  is  not 
entitled  to  a  discharge  on  habeas  corpus 
proceedings  on  the  ground  that  he  possessed 
a  certificate  of  residence.  That  question 
is  a  proper  subject  of  inquiry  by  the  com- 
missioner and  for  review  on  appeal  from 
the  commissioner  and  not  on  habeas  corpus. 

Issues  and  proof.  —  Where  a  Chinese 
person  is  questioned  by  a  Chinese  inspector 
or  any  other  person  as  to  his  status,  before 
having  been  arrested  or  subjected  to  duress, 
the  proof  furnished  by  himself  can  be  used 
against  him,  if  need  be,  and  inconsistent 
stetements  can  be  the  basis  of  a  finding 
of  fact  as  to  unlawful  presence,  even  though 
"citizenship"  be  claimed.  United  States  v. 
Hom  Lim,  (£.  D.  N.  Y.  1914)  214  Fed.  456. 


required  by  law  if  he  desires  to  establish 
a  status  upon  which  to  base  a  right  to  land. 
Ex  parte  Chan  Fooi,  (N.  D.  Cal.  1914)  217 
Fed.  308. 

The  certificate  is  only  prima  facie  evi- 
dence of  the  right  of  the  applicant  to  land 
in  the  United  States,  and  the  immigration 
officers  have  the  authority  to  deny  its  con- 
trolling effect,  and  upon  consideration  of 
all  the  testimony,  to  reject  it  as  evidence. 
United  States  v."  Li  Chiong,  (C.  C.  A.  9th 
Cir.  1914)  217  Fed.  46. 


master,  and  used  the  vessel  to  bring  Chinese 
persons  to  a  United  States  port  where  the 
vessel  was  seized  under  this  act.  The  court 
held  that  such  minority  owner  was  not  the 
master  of  the  vessel  within  the  meaning  of 
this  section  and  that  the  interest  of  the 
majority  owner  was  not  subject  to  forfeiture 
because  of  the  former's  action. 
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YoL  I,  p.  78S,  aec  la. 


Vol.  I,  p.  782,  sec.  11. 

Sufficient  indictment.  —  In  Mark  Tick 
Hee  ▼.  U.  8.,  (C.  C.  A,  2d  Cir.  1916)  223 
Fed.  732,  the  first  count  of  the  indictment 
drawn  under  this  section  was  held  sufficient. 
It  charged  that  there  arrived  at  the  port 
of  New  York  on  the  17th  day  of  June,  1914, 
from  a  foreign  country,  on  board  the  steam 
vessel  Tagus,  two  Chinese  persons,  one  of 
whom  was  Chin  Woo;  that  the  name  of  the 
other  was  unknown,  and  that  they  were  not 
lawfully  entitled  to  enter  the  United  States ; 
that  they  unlawfully  landed  in  the  United 
States  from  the  said  vessel,  and  that  the 
defendants,  "within  the  jurisdiction  of  this 
court,  did  knowingly,  unlawfully,  and  will- 
fully aid  and  abet  the  landing  in  the  United 
States  from  said  steam  vessel  Tagus  of  the 
said  Chinese  persons."  The  court  said :  "It 
is  claimed  tiiat  the  first  count  of  the  indict- 
ment is  fatally  defective,  in  that  it  does 
not  state  the  facts  upon  which  it  is  based. 
There  is  nothing  in  this  contention.    Under 


the  Constitution  of  the  United  States  a 
person  accused  of  a  criminal  offense  is  en- 
titled to  be  informed  of  the  nature  and 
cause  of  the  accusation  against  him.  There 
must  therefore  be  such  particularity  of  al- 
legation in  an  indictment  as  will  enable  the 
accused  to  understand  the  charge  which  is 
preferred  and  to  prepare  his  dSense.  But 
the  principle  is  well  established  that  while 
all  the  elements  of  the  crime  charged,  or 
facts  necessary  to  make  out  the  offense, 
must  be  fully  and  clearly  set  out,  it  is  not 
necessary  to  allege  matters  in  the  nature  of 
evidence,  or  to  set  out  the  means  by  which 
the  crime  is  accomplished,  unless  the  act 
is  one  which  may  be  criminal  or  not  accord- 
ing to  the  circumstances  under  which  it  ia 
done.  The  indictment  in  this  case  sets  forth 
fully  and  clearly  every  essential  fact  and 
informs  of  the  nature  and  cause  of  the 
accusation." 


Vol.  I,  p.  782,  sec.  12. 


Entry  ma  dependent  on  certificate.  —  The 
intention  of  Congress  is  clearly  indicated 
in  this  section  that  no  person  falling  within 
the  provisions  of  section  6  may  be  allowed 
to  enter  the  United  States  in  the  absence  of 
the  certificate  therein  required.  Ex  parte 
Chan  Fooi,  (N.  D.  Cal.  1914)  217  Fed.  308. 

Removal  of  Chinese  to  country  whence 
they  came.  — To  the  same  effect  as  the 
original  note  see  United  States  v.  Redfem, 
(E.  D.  La.  1914)  210  Fed.  548,  in  which 
the  court  held  that  a  warrant  deporting 
Chinese  to  China  who  had  entered  the 
United  States  from  Canada,  was  irregular 
and  without  authority. 

Executing  judgment  of  deportation  after 
'  release  or  disdiarge.  —  In  Ex  parte  Wong 
Wing,  (D.  C.  Mass.  1914)  220  Fed.  362,  the 
statement  of  the  case  by  the  court  sets  forth 
the  following  facts:  "The  petitioner  is  a 
Chinese  person  who  has  been  arrested  and 
is  held  for  deportation  under  a  'judgment' 
or  order  of  deportation  made  by  Fred  W. 
Dudley,  United  States  commissioner  for 
the  Northern  district  of  New  York,  dated 
May  19,  1903.  The  defendant  named  in 
said  judgment  was  Chung  Ming.  The  peti- 
tioner says  that  he  is  not  Chung  Ming,  but 
is  Wong  Wing,  a  different  person.  The 
respondent  contends  that  Chung  Ming  and 
Wong  Wing  are  the  same  person.  The  case 
was  heard  before  me  in  open  court,  and 
several  witnesses  testified  for  each  party. 
Chung  Ming,  after  having  been  arrested 
on  the  Dudley  judgment,  escaped  from  the 
custody  of  a  United  States  marshal  at 
Providence,  R.  I.,  on  June  19,  1903,  while 
being  transported  for  deportation,  and  was 
not  recaptured.  On  March  13,  1913,  the 
petitioner  was  arrested  under  the  name  of 
Wong  Wing  on  proceedings  instituted  in 
this  district  on  the  charge  of  being  a  Chinese 
laborer  unlawfully   in  the  United  States. 
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Act  July  5,  1884,  e.  220,  sec.  1  (23  SUt. 
117)  1  Fed.  Stat.  Annot.  774,  amending  Act 
May  6,  1882,  e.  126,  sec.  12  (22  Stat.  61)  1 
Fed.  Stat.  Annot.  782).  The  matter  was 
heard  before  United  States  Commissioner 
Hayes.  At  the  time  of  the  proceedings  be- 
fore Commissioner  Hayes,  the  United  States 
officials  in  charge  of  them  had  contended 
that  Wong  Wing  and  Chung  Ming  were  the 
same  person,  and  offered  the  Dudley  judg- 
ment and  order  in  evidence.  It  was  ex- 
cluded by  the  commissioner  for  lack  of 
evidence  connecting  it  with  the  defendant. 
He  did  not  undertake  to  decide  whether 
Wong  Wing  was  Chung  Ming,  and  on  the 
evidence  before  him  found  that  Wong  Wing 
was  a  Chinese  merchant  lawfully  within  the 
United  States  and  ordered  his  discharge. 
No  appeal  was  or  could  be  taken  from  this 
decision.  Thereafter  the  petitioner  was  re- 
arrested on  the  Dudley  judgment,  and  these 
Sroceedings  were  instituted  to  obtain  his 
ischarge."  The  court  found,  by  a  fair  pre- 
ponderance  of  the  evidence,  that  Wong  Wing 
and  Chung  Ming  against  whom  the  Dudley 
judgment  was  rendered,  were  one  and  the 
same  person.  Passing  to  a  consideration  of 
the  questions  whether  the  Dudley  judgment 
WBJS  still  in  force  and  if  so,  whether  the 
Hayes  judgment  in  favor  of  Wong  Wing 
barred  the  United  States  from  proceedings 
to  deport  under  the  Dudley  judgment,  the 
court  said:  'It  is  contended  by  the  peti- 
tioner that  deportation  proceedings  are  ciyil 
in  their  nature,  which  is  undoubtedly  well 
established  (Li  Sing  v.  United  States,  180 
U.  S.  486,  21  Sup.  Ct.  449,  45  L.  ed.  634; 
Fong  Yue  Ting  v.  United  States,  149  U.  S. 
698,  13  Sup.  Ct.  1016,  37  L.  ed.  905) ;  that 
the  warrant  of  deportation  is  equivalent  to 
an  execution  on  a  judgment  in  a  civil  case; 
that  by  the  law  of  New  York  such  execu- 
tions expired,  unless  renewed  by  an  alias^ 


Vol  I9  p.  78Sy  sec  18. 


CITIZENSHIP. 


1909  Siipp.»  p.  69,  sec.  8. 


in  one  year  and  after  their  date;  and  that 
therefore  the  Dudley  judgment  has  expired, 
and  is  no  longer  of  any  force  or  effect.  But 
it  seems  to  me  that  this  is  pressing  the 
analogy  between  deportation  proceedings, 
which  are  almost  sui  generis,  and  actions 
at  law,  altogether  too  far.  No  United  States 
statute  and  no  decision  bearing  on  the  point 
has  come  to  my  attention.  I  do  not  think 
orders  of  deportation  made  by  the  United 
States  immigration  authorities  ought  to  be 
governed  in  this  respect  by  the  law  of  the 
state  in  which  they  happen  to  be  made.  It 
seems  to  me  that  the  Dudley  judgment  of 
deportation  and  the  order  based  upon  it 
are,  as  to  the  matters  now  before  the  court, 
the  equivalent  of  a  warrant  in  a  criminal 
case,  that  their  validity  is  not  limited  by 
the  Xew  York  law  relating  to  executions  in 
civil  cases,  and  that  they  are  still  in  full 
force  and  effect  against  the  petitioner.  If, 
as  I  have  found,  the  petitioner  and  Chung 
Ming  are  the  same  person,  there  wbjs,  at  the 
time  when  deportation  proceedings  were 
instituted  against  the  petitioner  by  the 
United  Stat^  in  this  district  in  1913,  an 
outstanding  judgment  of  deportation  against 
him  on  which  he  might  have  been  arrested 
and  deported.  Instead  of  proceedings  direct- 
ly upon  that  judgment,  the  Unit^l  States 
officers  chose  to  institute  new  proceedings, 
the  result  of  which  was  an  adjudication  in 
the  petitioner's  favor  that  he  was  lawfully 
in  tne  United  States.  It  is  contended  by 
the  petitioner  that  the  United  States,  hav- 
ing elected,  with  full  knowledge  of  the  Dud- 
ley judgment,  not  to  rely  solely  upon  it, 
but  to  proceed  de  novo  against  him,  and 
having  lost,  cannot  now  assert  the  former 
judgment,  and  that  the  respondent's  answer 
in  the  proceedings  setting  up  the  Dudley 
judgment  (therein  called  a  'warrant  and 
order'),  is  sufficiently  met  by  the  Hayes 
judgment  in  the  petitioner's  favor,  which, 
it  is  said,  conclusively  established  his  right 
to  remain  in  the  United  States.  The  deci- 
sions of  the  United  States  commissioners 
were  judgments.  Grin  v.  Shine,  187  U.  S. 
181,  187,  23  Sup.  Ct  08,  47  L.  ed.  130.    It 


is  plain  that  the  second  judgment  in  no 
way  affects  the  validity  of  the  first  judg- 
ment. In  other  words.  Commissioner  Hayes 
had  no  authority  to  revise  or  correct  the 
judgment  entered  by  Commissioner  Dud- 
ley; and  he  has  not  undertaken  to  do  so. 
If  the  validity  of  the  Dudley  judgment  has 
been  affected,  it  must  be  because  of  the 
action  of  the  United  States  in  instituting 
new  proceedings  with  knowledge  that  the 
Dudley  judgment  was  in  existence.  The 
principles  invoked  seem  to  be  those  of 
waiver,  election  of  remedies,  or  estoppel. 
No  case  has  been  found  which  throws  much 
light  on  the  matter.  As  to  waiver  and  elec- 
tion of  remedies,  these  depend  upon  an 
actual  or  imputed  intent  by  a  part^  who 
has  taken  a  certain  course  of  action  to 
abandon  all  otlver  inconsistent  positions. 
There  would  seem  to  be  nothing  inconsistent 
between  the  position  of  the  United  States 
before  Conmiissioner  Hayes  and  its  present 
position.  At  both  times,  it  contended  that 
the  petitioner  was  unlawfully  in  the  United 
States  and  was  subject  to  deportation.  If 
the  ])etitioner  had  in  fact  escaped  from  a 
United  States  marshal  while  being  trans- 
ported for  deportation,  he  was  unlawfully 
in  the  United  States  and  was  subject  to  de- 
portation, both  because  he  had  no  right  to 
be  in  the  United  States,  and  because  he  had 
been  ordered  deported.  I  do  not  think  that 
the  United  States,  by  proceeding  against 
him  upon  the  first  ground,  ought  to  be  held 
to  have  waived  or  lost  ite  rights  to  proceed 
against  him  on  the  second.  Nor  do  I  think 
that  the  United  States  is  estopped  by  the 
decision  of  Commissioner  Hayes  from  fur- 
ther proceedings  against  the  petitioner.  The 
judgment  on  which  the  United  States  now 
relies  long  antedates  that  of  Conqnissioner 
Hayes.  It  does  not  seem  to  me  that  a  party 
is  estopped  from  enforcing  an  outetanding 
and  valid  judgment  by  reason  of  a  later  in- 
consistent judgment  rendered  in  different 
proceedings,  and  I  think  that  the  principles 
of  estoppel  or  waiver  should  be  applied 
with  especial  caution  against  righto  asserted 
by  the  public** 


CITIZENSHIP. 


ite  terms  it  applies  only  to  citizens,  and  its 
provisions  were  never  intended  to  embrace 

Eersons  not  citizens.    In  re  Wildberger,  (£. 
^  Pa.  1914)  214  Fed.  608. 


1909  Supp.,  p.  68,  sec.  1. 

Applicable  to  citizens  only.  — The  pro-'"  citizens  and  their  protection  abroad.  In 
visions  of  this  Act  are  highly  penal,  and 
therefore  by  every  accepted  canon  of  con- 
struction are  not  to  be  extended  to  include 
any  pei^ons  not  within  its  purview.  It  re- 
lates to  the  subject  of  the  expatriation  of 

1909  Supp.,  p.  69,  sec.  3. 

Constitiitionality.  —  This  section  is  con-  165  Cal.  776,  134  Pac.  713,  Ann.  Cas.  1015B 
stitutional.  Mackenzie  v.  Hare,  (1915)  239  261)  wherein  the  court  said:  ''An  earnest 
U.  S.  299,  36  S.  Ct.  106,  {afflrviing  (1913)       argument  is  presented  to  demonstrate  its 
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CIVIL  RIGHTS. 


Vol.  I,  p.  791,  sec.  1977. 


invalidity.  Its  basis  is  that  the  citizenship 
of  plaintiff  was  an  incident  to  her  birth  in 
the  United  States,  and,  under  the  Constitu- 
tion and  laws  of  the  United  States,  it  be- 
came a  right,  privilege  and  immunity 
which  could  not  be  taken  away  from  her 
except  as  a  punishment  for  crime  or  by 
her  voluntary  expatriation.  *  *  •It  may 
be  conceded  that  a  change  of  citizenship 
cannot  be  arbitrarily  imposed,  that  is,  im- 
posed without  the  concurrence  of  the  citi- 
zen. The  law  in  controversy  does  not  have 
that  feature.  It  deals  with  a  condition 
voluntarily  entered  into,  with  notice  of  the 
consequences.  We  concur  with  counsel  that 
citizenship  is  of  tangible  worth,  and  we 
sympathize  with  plaintiff  in  her  desire  to  re- 
tain it  and  in  her  earnest  assertion  of  it. 
But  there  is  involved  more  than  personal 
considerations.  As  we  have  seen,  the  legisla- 
tion was  urged  by  conditions  of  national 
moment.  And  this  is  an  answer  to  the  ap- 
prehension of  counsel  that  our  construction 
of  the  legislation  will  not  make  every  act, 
though  lawful,  as  marriage,  of  course,  is  a 
renunciation  of  citizensliip.  The  marriage 
of  an  American  woman  with  «  foreigner 
has  consequences  of  like  kind,  may  involve 
national  complications  of  like  kind,  as  her 
physical  expatriation  may  involve.  There- 
fore, as  long  as  the  relation  lasts  it  is  made 
tantamount  to  expatriation.  This  is  no 
arbitrary  exercise  of  government.  It  is  one 
which,  regarding  the  international  aspects, 
judicial  opinion  has  taken  for  granted 
would  not  only  be  valid  but  demanded.  It 
is  the  conception  of  the  legislation  under 
review  that  such  an  act  may  bring  the  Gov- 
ernment into  embarrassments  and,  it  may 
be,  into  controversies.  It  is  as  voluntary 
and  distinctive  as  expatriation  and  its  con- 
sequence must  be  considered  as  elected." 

American  woman  married  to  resident 
foreigner.  —  In  Mackenzie  v.  Hare,  (1915) 
239  U.  S.  299,  36  S.  Ct.  106  {affirming, 
(1913)  165  Cal.  776,  134  Pac.  713,  Ann. 
Cas.   1915B  261)    the   court  said:     "Upon 


the  construction  of  the  act  it  is  urged  that 
it  was  not  the  intention  to  deprive  an  Amer- 
ican-born woman,  remaining  within  the  jur- 
isdiction of  the  United  States,  of  her  citi- 
zenship by  reason  of  her  marriage  to  a  resi- 
dent foreigner.  The  contention  is  attempted 
to  be  based  upon  the  history  of  the  act  and 
upon  the  report  of  the  committee  upon 
which,  it  is  said,  the  legislation  was  enacted. 
Both  history  and  repoi^  show,  it  is  asserted^ 
'that  the  intention  of  Congress  was  solely  to 
legislate  concerning  the  status  of  citizena 
abroad  and  the  questions  arising  by  reason 
thereof.'  Does  the  act  invite  or  permit  such 
assistance?  Its  declaration  is  general,  'that 
any  American  woman  who  marries  a  for- 
eigner shall  take  the  nationalitv  of  her  hus- 
band.' There  is  no  limitation  of  place ;  there 
is  no  limitation  of  effect,  the  marital  rela- 
tion having  been  constituted  and  continuing. 
For  its  termination  there  is  provision,  and 
explicit  provision.  At  its  termination  she 
may  resume  her  American  citizenship  if  in 
the  United  States  by  simply  remaining 
therein;  if  abroad,  b^  returning  to  the 
United  States,  or,  within  one  year,  register- 
ing as  an  American  citizen.  The  act  is 
therefore  explicit  and  circumstantial.  It 
would  transcend  judicial  power  to  insert 
limitations  or  conditions  upon  disputable 
considerations  of  reasons  which  impelled  the 
law,  or  of  conditions  to  which  it  mi^it  be 
conjectured  it  was  addressed  and  intended 
to  accommodate.  Whatever  was  said  in  the 
debates  on  the  bill  or  in  the  reports  con- 
cerning it,  preceding  its  enactment  or  dur- 
ing its  enactment,  must  give  way  to  its 
language,  or,  rather,  all  the  reasons  that 
induced  its  enactment  and  all  of  its  pur; 
poses  must  be  supposed  to  be  satisfied  and 
expressed  by  its  words,  and  it  makes  no  dif- 
ference that  in  discussion  some  may  have 
been  given  more  prominence  than  others, 
seemed  more  urgent  and  insistent  than 
others,  presented  the  mischief  intended  to  be 
remedied  more  conspicuously  than  others." 


CIVIL  RIGHTS. 


Vol.  I,  p.  791,  sec.  1977. 

Aliens  protected.  —  An  alien,  as  well  as  a 
citizen,  is  protected  by  the  prohibition  of  dep- 
rivation of  life,  liberty  or  property  without 
due  process  and  the  equal  protection  of  the 
law.  The  principle  is  universal.  Whitfield 
V.  Hanges,  (C.  C.  A.  8th  Cir.  1915)  222  Fed. 
746. 

All  trial  jurors  white.  —  The  fact  that  all 
the  trial  jurors  in  a  particular  case  are 
white  is  not  in  itself  sufficient  to  show  a  vio- 
lation of  this  section.  State  v.  Smith,  (R. 
I.  1915)  93  Atl.  353,  wherein  the  court  said: 


"Negroes  are  not  excluded  under  the  laws 
of  this  state  from  serving  as  jurors,  and  the 
members  of  this  court  have  actual  knowl- 
edge that  they  do  in  fact  often  so  serve.  In 
the  abHence  of  any  illegality  in  the  select ioi^ 
of  said  juiors,  and  taking  into  account  the 
relatively  small  number  of  negroes  in  the 
state,  the  fact  that  in  any  particular  case 
all  of  the  jurors  are  white  is  not  of  any  sig- 
nificance as  indicative  of  error  or  unfair- 


ness. 


» 
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Vol  I,  pb  SOS,  8«c.  8S08. 


Vol.  I,  p.  792,  sec.  1978. 

Inheritance. — ^A  Tennessee  statute  which  permitted  children  of  slave  marriages  to  in- 
herit under  certain  circumstances,  discriminating  in  favor  of  those  whose  parents  lived  in 
Tennessee  was  held  valid  in  Napier  v.  Church,  (1915)  132  Tenn.  Ill,  177  S.  W.  66. 


Vol.  1,  p.  795,  sec.  1979. 

Liability  of  election  officers. — Election  of- 
ficers who  deprive  persons  of  voting  by  vir- 
tue of  a  state  statute  disqualifying  them  are 
liable  for  damages  under  this  section  if  the 
statute  violates  a  provision  of  the  United 
States  Constitution.  Myers  v.  Anderson, 
(1915)  238  U.  S.  368,  35  S.  Ct.  932,  69  U. 
8.  (L.  ed.)  1349. 

Limitation  of  action.  — In  an  action  in 


a  state  court  ftr  damages  for  a  personal 
assault,  the  action  being  brought  under  this 
section,  the  question  whether  the  action  was 
begun  in  time  is  determined  from  the  law 
of  the  state  rather  than  from  section  1047 
of  the  Revised  Statutes  of  the  United  States 
( see  4  Fed.  Stat.  Annot.  p.  865 ) .  O'Sullivan 
V.  Felix,  (1914)  233  U.  S.  318,  34  S.  Ct.  596^ 
58  U.  S.  (L.  ed.)  980. 


Vol.  I,  p.  801,  sec.  1990. 

Peonage  defined.  —  Peonage  is  a  status 
or  condition  of  compulsory  service,  based 
upon  the  indebtedness  of  the  peon  to  the 
master.  The  basal  fact  is  indebtedness.  All 
were  indebted  to  their  masters.  Peonage  is 
sometimes  classified  as  voluntary  or  invol- 
untary, but  this  implies  simply  a  difference 
in  the  mode  of  origin,  but  none  in  the  char- 
acter of  the  servitude.  The  one  exists  where 
the  debtor  voluntarily  contracts  to  enter  the 
service  of  his  creditor.  The  other  is  forced 
upon  the  debtor  by  some  provisions  of  law. 
But  peonage,  however  created,  is  compulsory 
service,  involuntary  servitude.  The  peon 
can  release  himself  therefrom,  it  is  true,  by 
the  payment  of  the  debt,  but  otherwise  the 
service  is  enforced.  A  clear  distinction 
exists  between  peonage  and  the  voluntary 
performance  of  labor  or  rendering  of  serv- 
ices in  payment  of  a  debt.  In  the  latter 
case,  the  debtor,  though  contracting  to  pay 
his  indebtedness  by  bibor  or  service,  and 
subject  like  any  other  contractor  to  an  ac- 
tion for  damages  for  breach  of  that  con- 
tract, can  elect  at  any  tuoDie  to  break  it,  and 
no  law  or  force  compels  performance  or  a 
continuance  of  the  service.  United  States 
T.  Reynolds,  (1914)  235  U.  S.  133,  35  S.  Ct. 
86,  59  U.  S.  (L.  ed.)  162,  following  Clyatt 
▼.  United  States,  197  U.  S.  207.  See  to  the 
same  effect  United  States  v.  Broughton,  (S. 
D.  Ala.  1914)  213  Fed.  345. 

The  purpose  of  this  statute  was  to  strike 
down  all  laws,  regulations,  and  usages  in 
the  states  and  territories  which  attempted 
to  maintain  and  enforce,  directly  or  indi- 


rectly, the  voluntary  or  involuntary  service 
or  labor  of  any  perscms  as  peons,  in  the  liq- 
uidation of  any  debt  or  obligation.  U.  S.  v. 
Reynolds,  (1914)  235  U.  S.  133,  35  S.  Ct. 
86,  59  U.  S.   (L.  ed.)   162. 

Peonage  contract.  —  In  U.  S.  v.  Reynolds, 
(1914)  235  U.  8.  133,  35  S.  Ct.  86,  59  U. 
8.  (L.  ed.)  162,  reversing  (S.  D.  Ala.  1914) 
213  Fed.  345,  352,  (S.  D.  Ala.  1914)  it 
was  held  that  a  relation  of  peonage  was 
established  by  a  contract  the  body  of  which 
was  as  follows: 

"Whereas,  at  the  May  term,  1910,  of 
the  county  court,  held  in  and  for  said  conn- 
ty,  I,  Ed  Rivers,  was  convicted  in  said 
court  of  the  offense  of  petit  larceny,  and 
fined  the  sum  of  fifteen  dollars,  and  judg- 
ment has  been  rendered  against  me  for  the 
amount  of  said  fine,  and  also  in  the  further 
and  additional  sum  of  forty-three  and  ^^oo 
dollars,  cost  in  said  case,  and  whereas  J.  A. 
Reynolds,  together  with  A.  C.  Hixon,  have 
confessed  judgment  with  me  in  said  court 
for  said  fine  and  cost.  Now,  in  considera- 
tion of  the  premises,  I,  the  said  Ed  Rivers, 
agree  to  work  and  labor  for  him,  the  said 
J.  A.  Reynolds,  on  his  plantation  in  Mon- 
roe County,  Alabama,  and  under  his  direc- 
tion as  a  farm  hand  to  pay  fine  and  cost  for 
the  term  9  months  and  24  days,  at  the  rate 
of  $6.00  per  month,  together  with  my  board, 
lodging,  and  clothing  during  the  said  time 
of  hire,  said  time  of  hire  commencing  on 
the  4th  day  of  May,  1910,  and  ending  on 
the  28  day  of  Feb.,  1911,  provided  said 
work  is  not  dangerous  in  its  character." 


Vol.  I,  p.  802,  sec.  5508. 

The  right  to  have  one's  vote  counted  is 
as  open  to  protection  by  Congress  as  the 
right  to  put  a  ballot  in  a  box,  and  a  con- 
spiracy by  election  officers  to  infringe  the 
right  by  omitting  certain  precinct  returns 
from  their  count  and  from  returns  to  the 
state  election  board  in  a  Congressional  elec- 
tion is  punishable  under  this  section.  U.  S. 
▼.  Mosely,   (1915)   238  U.  S.  383,  35  S.  Ct. 
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904,  59  U.  S.  (L.  ed.)  1355,  wherein  Mr. 
Justice  Holmes  for  the  court  said:  "It  is 
not  open  to  question  that  this  statute  is 
constitutional,  and  constitutionally  extends 
some  protection,  at  least,  to  the  right  to 
vote  for  members  of  Congress.  Ex  parte 
Yarbrough,  110  U.  S.  651,  28  L.  ed.  274,  4 
Sup.  Ct.  Rep.  152;  Logan  v.  United  States, 
144  U.  S.  263,  293,  36  L.  ed.  429,  439,  12 


Vol  I»  p.  808,  Bee.  550a 


CLAIMS. 


Vol  n,  p.  7»  MC  8477. 


Sup.  Ct.  Rep.  617.  We  regard  it  as  equally 
unquestionable  that  the  right  to  have  one's 
vote  counted  is  as  open  to  protection  by 
Congress  as  the  right  to  put  a  ballot  in  a 
box.  The  only  matter  that  needs  argument 
is  that  upon  which  the  district  court  ex- 
pressed its  view — whether,  properly  con- 
strued, tl^e  statute  purports  to  deal  with 
such  conduct  as  that  of  the  defendants,  as- 
suming that  there  is  no  lack  of  power  if 
such  be  its  intent.  Manifestly  the  words 
are  broad  enough  to  cover  the  case,  but  the 
argument  that  they  have  a  different  scope 
is  drawn  from  the  fact  that  originally  this 
section  was  part  of  the  enforcement  act  of 
May  31,  1870,  ch.  114,  §  6,  16  Stat.  L.  141 
(later,  Rev.  Stat.  §  5508),  and  that  by  an 
earlier  section  of  the  same  statute,  §  4 
(later.  Rev.  Stat.  §  5506),  [2  Fed.  Stat. 
Annot.  870],  every  person  who,  by  any  un- 
lawful means,  hindered  or  combined  with 
others  to  hinder  any  citizen  from  vot- 
ing at  any  election  in  any  state,  etc.,  was 
subjected  to  a  much  milder  penalty  than 
that  under  §  6.  It  may  be  thought  that  the 
act  of  1870  cannot  have  meant  to  deal  a 
second  time  and  in  a  much  severer  way  in 
§  6  with  what  it  had  disposed  of  a  few 
sentences  before.  The  other  sections  have 
been  repealed,  but  §  19,  it  may  be  said, 
must  mean  what  it  meant  in  1870  when 
the  enforcement  act  passed,  and  what  it  did 
mean  will  be  seen  more  clearly  from  its 
original  words.  In  its  original  form  the 
section  began:  'If  two  or  more  persons 
shall  band  or  conspire  together  or  go  in 
disguise  upon  the  public  highway,  or  upon 
the  premises  of  another,  with  intent  to  vio- 
late any  provision  of  this  act,  or  to  injure, 
oppress,'  etc.  The  source  of  this  section  in 
the  doings  of  the  Ku  Klux  and  the  like  is 
obvious,  and  acts  of  violence  obviously  wei'e 
in  the  mind  of  Congress.  Naturally  Con- 
gress put  forth  all  its  powers.  But  this 
section  dealt  with  federal  rights,  and  with 
all  federal  rights,  and  protected  them  in  the 
lump,  whereas  §  4  (R.  S.  §  6606),  2  Fed. 
Stat  Annot.  870],  dealt  only  with  elections, 
and  although  it  dealt  with  them  generally 
and  might  be  held  to  cover  eled;ions  of 
federal  officers,  it  extended  to  all  elections. 
It  referred  to  conspiracies  only  as  incident 


to  its  main  purpose  of  punishing  any  ob- 
struction to  voting  at  any  election  in  any 
state.  The  power  was  doubtful  and  soon 
was  held  to  have  been  exceeded.  United 
States  V.  Reese,  92  U.  S.  214,  23  L.  ed. 
563.  See  Logan  v.  United  States,  144  U.  S. 
263,  36  L.  ed.  429,  12  Sup.  Ct.  Rep.  617. 
The  subject  was  not  one  that  called  for  the 
most  striking  exercise  of  such  power  as 
might  exist.  Any  overlapping  that  there 
may  have  been  well  might  have  escaped 
attention,  or,  if  noticed,  have  been  approved, 
when  we  consider  what  must  have  been  the 
respective  emphasis  in  the  mind  of  Congress 
when  the  two  sections  were  passed.  But  §  6 
being  devoted,  as  we  have  said,  to  the  pro- 
tection of  all  federal  righta  from  conspira- 
cies against  them,  naturally  did  not  con- 
fine itself  to  conspiracies  contemplating  vio- 
lence, although  under  the  influence  of  the 
conditions  then  existing  it  put  that  claas 
in  the  front.  Just  as  the  Fourteenth 
Amendment,  to  use  the  happy  analogy  sug- 
gested by  the  Solicitor  General,  was  adopt^ 
with  a  view  to  the  protection  of  the  colored 
race  but  has  been  found  to  be  equally  im- 
portant in  its  application  to  the  rights  of 
all,  §  6  had  a  general  scope  and  used  gen- 
eral words  that  have  become  the  most  im- 
portant now  that  the  Ku  Klux  have  passed 
away.  The  change  of  emphasis  is  shown  by 
the  wording  already  transposed  in  Rev.  St., 
§  5608,  and  now  in  §  19.  The  clause  as  to 
going  in  disguise  upon  the  highway  has 
dropped  into  a  subordinate  place,  and  even 
there  has  a  somewhat  anomalous  sound.  The 
section  now  begins  with  sweeping  general 
words.  Those  words  always  were  in  the 
act,  and  the  present  form  gives  them  a  con- 
gressional interpretation.  Even  if  that  in- 
terpretation would  not  have  been  held  cor- 
rect in  an  indictment  under  §  6,  which  we 
are  far  from  intimating,  and  if  we  cannot 
interpret  the  past  by  tiie  present,  we  can- 
not allow  the  past  so  far  to  affect  the 
S resent  as  to  deprive  citizens  of  the  United 
tates  of  the  general  protection'  which  on 
its  face  §  19  most  reasonably  affords." 

Section  cited.  —  O'Sullivan  v.  Felix, 
(1914)  233  U.  S.  318,  34  6.  Ct.  696,  68 
U.  S.  (L.  ed.)  980. 


CLAIMS. 


Vol.  II,  p.  7,  sec.  3477. 

Persons  protected  and  waiver.  —  As  to 
the  effect  of  this  section  it  has  been  several 
times  declared  by  this  court  that  the  statute 
was  intended  solely  for  the  protection  of 
the  government  and  its  officers  during  the 
adjustment  of  claims,  and  that,  after  al- 


lowance, the  protection  may  be  invoked  or 
waived,  as  they,  in  their  judgment,  deem 

? roper.     McGowan  v.  Parish,    (1915)    237 
r.  S.  286,  35  S.  Ct.  543,  59  U.  S.  (L.  ed.) 
955. 
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Vol.  n,  p.  M,  sec  1058. 


CLAIMS. 


Vol  n»  p.  M^  aee.  i. 


Vol.  II,  p.  55,  sec.  1059. 

The  Court  of  CUima  has  no  general 
jurisdiction  over  claims  against  the  United 
States  and  can  take  cognizance  only  of  those 
which  by  the  terms  of  some  act  of  Congress 
are  committed  to  it.  Thurston  ▼.  U.  S., 
(1914)  232  U.  S.  469,  34  S.  Ct.  394,  58  U. 
6.  (L.  ed.)  688. 

Cases  sonnding  in  tort. —  To  the  same 
effect  as  the  original  note  see  Basso  v.  U. 
8.,  (1915)  239  U.  S.  602  {affirming  49  Ct. 
CL  702)  wherein  the  court  said:  "Appel- 
lant concedes  that  the  cause  of  action  not 
merely  "sounds  in  tort"  but  is  based  wholly 
upon  the  tortious  actions  of  the  agents  of 
the  United  States.'  He,  however,  contends 
that  the  Court  of  Claims  has  jurisdiction 
under  the  Tucker  Act  over  claims  ex  delicto 
founded  upon  the  Constitution  of  the  United 
States.  And  this,  he  further  contends,  is 
supported  by  the  recent  decisions  of  this 

Vol.  II,  p.  80,  sec.  1. 

Suits  by  aliens.  —  The  general  intent  of 
this  act  is  to  open  the  courts  of  the  United 
States  to  suits  against  the  government  as 
respects  the  claims  specified  therein  and 
that  they  should  be  open  to  aliens  as  well 
as  to  citizens.  United  States  v.  New  York, 
etc.  Steamship  Co.,  (C.  C.  A.  2d  Cir.  1914) 
216  Fed.  61. 

Claims  founded  on  tort  — Under  the 
"Tucker  Act"  there  is  no  jurisdiction  in  the 
Court  of  (bairns  or  District  Courts  of  the 
United  States  to  recover  for  acts  merely 
tortious,  the  statute  providing  that  there 

Vol.  II,  p.  84,  sec.  5. 

Section  still  in  force.  —  The  Judiciary 
Code  by  section  297  (see  1912  Supp.  p.  250) 
expressly  saved  this  section  from  repeal. 
U.  S.  V.  Hvoslef,  (1916)  237  U.  S.  1,  35  S. 
Ct.  459,  69  U.  S.  (L.  ed.)  813;  Thames,  etc.. 
Marine -Ins.  Co.  v.  U.  S.,  (1916)  237  U.  S. 
19,  35  S.  Ct.  496,  69  U.  S.  (L.  ed.)  821, 
L.R.A.  1916D  1087;  Archbald  v.  United 
States,  (M.  D.  Pa.  1914)  218  Fed.  270. 

Place  of  filing  petition.  —  Filing  petiium 
m  district  of  residence  of  plaintiff.  —  The 
provision  of  the  act  that  the  petition  be  filed 
in  the  district  of  the  residence  of  the  plain- 
tiff would  seem  to  be  intended  for  his  benefit, 
but  in  any  event  his  failure  to  file  it  there 
does  not  go  to  the  jurisdiction  of  the  court 
and  may  be  waived  by  the  law  officers  of 
the  government.  A  general  appearance  oper- 
ates as  such  a  waiver.  United  States  v. 
New  York,  etc.  Steamship  Co.,  (C.  C.  A. 
2d  Cir.  1914)   216  Fed.  61. 

Sufficiency  of  petition  to  show  jurisdic- 
tion.—In  U.  S.  V.  Hvoselef,  (1915)  237  U. 
S.  1,  35  S.  Ct.  459,  69  U.  S.  (L.ed.)  813, 
an  objection  was  made  to  the  jurisdiction 
of  the  District  Court  of  New  York  on  the 
ground  that  the  suit  was  not  brought  "in 
the  district  where  the  plaintiff  resides." 
On  this  point  the  court  said:     'The  peti- 


eourt,  and  relies  especially  upon  Dooley  ▼. 
United  States,  182  U.  S.  222.  But  that 
case  did  not  overrule  Schillinger  v.  United 
States,  156  U.  S.  163,  which,  counsel  says, 
holds  directly  contrary  to  his  contention  and 
that  he  has  not  the  ingenuity  to  suggest 
how  the  court  can  now  decide  the  case  at 
bar  in  appellant's  favor  witibout  at  least  by 
implication  overruling  the  Schillinger  Case. 
We  are  not  disposed  to  overrule  the  case, 
either  directly  or  by  implication.  The  court 
found  nothing  in  it  antagonistic  to  the 
reasoning  and  conclusion  reached  in  the 
Dooley  Case.  In  United  States  v.  Lynah, 
188  U.  S.  445,  the  Schillinger  Case  was 
treated  as  subsisting  authority,  and  Mr. 
Justice  Brown,  who  wrote  the  opinion  in 
the  Dooley  Case,  in  his  concurring  opinion 
in  the  Lynah  Case,  considered  it  as  cor- 
rectly declaring  the  law." 


shall  be  no  recovery  except  in  cases  not 
sounding  in  tort.  United  States  v.  Buffalo 
Pitts  Co.,  (1914)  234  U.  S.  228,  34  S.  Ct. 
840,  58  U.  S.  (L.  ed.)  1290. 

Reformation  of  contract.  —  In  cases  with- 
in the  general  jurisdiction  of  the  Court  of 
Claims,  it  has  jurisdiction  to  reform  a  con- 
tract for  the  purpose  of  determining  whether 
the  claim  if  established  is  a  valid  one 
against  the  United  States.  William  Cramp, 
etc.,  Building  Co.  v.  United  States,  (1915) 
239  U.  S.  221,  36  S.  Ct.  70,  affirming  (1911) 
46  Ct  CI.  521. 


tion  alleged  that  petitioners  were  sunriTlng 
members  of  a  copartnership  engaged  in 
business  in  the  cit^  of  New  York  "within 
the  district  aforesaid'  and  that  tiieir  4>usi- 
ness  and  partnership  residence  was  and  is 
in  th^  Borough  of  Manhattan,  City  of  New 
York,  in  said  district.'  It  is  said  that  the 
allegation  was  insufficient  to  show  the  resi- 
dence required  by  the  statute,  but  it  does 
not  appear  that  any  such  objection  was 
made  in  the  court  below.  The  general  lan- 
guage of  the  demurrer  with  respect  to  juris- 
diction had  appropriate  reference  to  the 
general  authori^  of  the  court  to  entertain 
such  a  suit  against  the  United  States  and 
to  the  jurisdiction  of  the  subject-matter  of 
the  action.  But  assuming  that  the  subject- 
matter  was  within  the  jurisdiction  of  the 
court  the  requirement  as  to  the  particular 
district  within  which  the  suit  should  be 
brought  was  but  a  modal  and  formal  one 
which  could  be  waived,  and  must  be  deemed 
to  be  waived  in  the  absence  of  specific  ob- 
jection upon  this  ground  before  pleading 
to  the  merits."  See  to  the  same  effect 
Thames,  etc.  Marine  Ins.  Ck>.  v.  U.  S.,  ( 1915 ) 
237  U.  S.  19,  35  S.  Ct.  496,  60  U.  S.  (L.  ed.) 
821,  Ii.R.A.  1915D  1087. 
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Vol.  TLf  p.  85,  sec  7. 


COLLISIONS. 


Vol.  n»  p.  leo,  art.  1ft. 


Vol.  II,  p.  85,  sec.  7. 

Conclusiyehess  of  findinss.  — *  "In 
brought  under  the  Tucker  Act  coming  np 
from  &  District  or  Circuit  Court  of  the 
United  States  the  findings  of  fact  of  the 
trial  court  are  conclusive,  and  the  question 
is  wliether  the  conclusions  of  law  were 
warranted  by  the  facts  found  (Chase  v.  U. 

Vol.  II,  p.  88,  sec.  15. 

The  discrotion  in  respect  to  costs. — ^To  the  same  effect  as  the  original  note,  see  Archbald 
▼.  United  States,  (M.  D.  Pa.  1014)  218  Fed.  270. 


S.,  155  U.  S.  480,  500).  Exceptions  to  the 
rule  may  exist  if  the  record  enables  the 
court  to  conclude  that  the  ultimate  facta 
found  are  not  supported  l^  any  evidence 
whatever."  U.  S.  v.  Buffalo  Pitts  Co^ 
(1014)  234  U.  S.  228,  34  S.  Ct.  840,  58 
U.  S.   (L.  ed.)   1200. 


Vol.  II,  p.  91,  sec.  1. 


Indian  depredations  were  the  subject  matter  of  this  act  and  not  depredations  of  per- 
sons not  Indians.  Thurston  v.  U.  S.,  (1014)  232  U.  S.  460,  34  S.  Ct.  304,  58  U.  S.  (L.  ed.) 
688. 


Vol.  II,  p.  95,  sec.  2. 

Effect  of  first  proviso.  —  In  Thurston  v. 
U.  S.,  (1014)  232  U.  S.  460,  34  S.  a.  304, 
58  U.  S.  (L.  ed.)  688,  the  court  commenting 
on  the  first  provision  of  this  section  said: 
''To  a  better  understanding  of  this  clause 
and  the  preceding  one  in  the  same  section 
it  is  well  to  recall  that  there  was  an  ex- 
isting limitation  of  time  upon  the  prosecu- 
tion of  claims  against  the  Government, 
(Rev.  Stat.  §  1060)  and  that  there  had 
been  and  were  then  various  statutory  and 
treaty  provisions  regulating  the  manner  of 
presenting  claims  for  Indian  depredations, 
by  whom  they  were  to  be  examined,  and 


the  evidence  required  to  sustain  them.  Both 
clauses  must  l>e  read  in  the  light  of  those 
limitations  and  provisions,  and  when  this  is 
done,  it  is  apparent  -that  Congress,  while 
disposed  to  be  very  liberal  in  waiving  pri<Nr 
restrictions  upon  the  time  and  mode  of  pre- 
senting such  claims,  deemed  it  unwise  to 
open  the  door  so  wide  in  respect  of  claims 
accruing  prior  to  July  1,  1865,  and  there- 
fore declared  that  the  court  should  not  con- 
sider them,  save  where  they  had  been  al- 
lowed or  had  been  pending  prior  to  the  pas- 
sage of  the  act.'' 


COLLISIONS. 

Vol.  II,  p.  155,  art.  5. 

Green  light.  ^  In  The  Brand,  (E.  D.  Pa.  1014)  214  Fed.  266,  the  schooner  was  held  guilty 
of  fault  in  so  carrying  her  green  light  that  it  was  screened  by  her  sails  from  an  approach- 
ing steamer. 


Vol.  II,  p.  160,  art.  16. 

Rale  applied.  —  This  rule  is  applied  in 
The  Delaware,  (C.  C.  A.  2d  Cir.  1014)  213 
Fed.  214;  The  Bayonne,  (C.  C.  A.  2nd.  Cir. 
1014)  213  Fed.  216.  And  see  to  the  same 
effect  The  Beaver,  (C.  C.  A.  0th  Cir.  1015) 
210  Fed.  134,  wherein,  on  the  question  of 
the  burden  of  proof,  the  court  held  it  to 
be  the  law  that,  where  a  vessel  has  commit- 
ted a  positive  breach  of  statutory  duty,  she 
must  show  not  only  that  probably  her  fault 
did  not  contribute  to  the  disaster,  but  that 
it  could  not  have  done  so. 


Excessive  speed.  —  In  The  Julia  Lucken- 
bach,  (E.  D.  Va.  1014)  210  Fed.  600,  both 
vessels  were  held  to  have  violated  this  rule 
in  failing  to  slow  down  upon  approaching  a 
fog,  so  as  to  have  their  movements  under 
control  after  entering  the  same.  It  was  also 
held  that  a  vessel  whose  fault  contributed 
to  the  collision  would  not  be  relieved  from 
liability  because  of  faults  on  the  part  of  the 
other  vesseL 
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VoL  n,  p.  162,  art.  19. 


COLLISIONS. 


Vol  n,  p.  168,  art 


Vol.  II,  p.  162,  art.  19. 

For  a  Tiolation  of  the  atarboard  hand  rule,  see  The  Modoc,  (W.  P.  Wash.  1914)  216  Fed. 
445;  The  Putney  Bridge,  (D.  C.  Md.  1915)  219  Fed.  1014. 


Vol.  II,  p.  162,  art.  20. 

Burden  of  ayoiding  collision.  —  A  sailing 
Teasel  is  required  to  keep  its  course  and  the 
burden  of  avoiding  collision  is  imposed  upon 
the  steamship.  In  a  collision  occurring  be- 
tween a  sailing  vessel  and  a  steamship,  con- 
ditions being  equal,  and  ample  sea  room, 
all  the  presumptions  are  favorable  to  the 


sailing  yessel.     The  Noreuga,    (E.  D.  Va. 
1914)  211  Fed.  355. 

For  a  steamship  held  to  be  at  fault  for 
a  violation  of  this  rule  in  failing  to  keep 
out  of  the  way  of  a  sailing  vessel,  see  The 
Prinz  Oskar,  (E.  D.  Pa.  1914)  216  Fed.  233. 


Vol.  II,  p.  162,  art.  22. 

For  a  vioUtion  of  this  rule,  see  The  Modoc,  (W.  D.  Wash.  1914)  216  Fed.  445. 


Vol.  II,  p.  163,  art.  27. 

Inevitable  accident.  —  While  the  defense 
of  inevitable  accident  may  be  held  to  be 
established,  even  when  the  real  cause  is  not 
definitely  ascertained,  all  possible  causes 
must  first  be  exhaustively  covered,  and  it 
must  be  shown  as  to  each  and  all  of  them 
that  the  proper  exercise  of  reasonable  care 
by  the  owner,  master,  officers  and  crew 
would  not  have  avoided  them.  The  Lacka- 
wanna, (C.  C.  A.  2d  Cir.  1913)  210  Fed.  262. 


•Tairway.**  — The  definition  of  a  fair- 
way which  seems  to  have  been  generally 
adopted  by  the  authorities,  in  so  far  as  the 
word  has  reference  to  navigation,  rather 
than  to  state  and  international  boundaries, 
is  that  "a  fairway  is  water  on  which  vessels 
of  commerce  habitual W  move."  Johnnsson 
V.  American  Tugboat  Co.,  (1915)  85  Wash. 
212,  147  Pac.  1147. 


Vol.  II,  p.  163,  art.  29. 

Duty  to  have  proper  lookout.  —  In  The 
Prinz  Oskar,  (C.  C.  A.  3d  Cir.  1915)  219 
Fed.  483,  the  steamship  was  held  to  be  guilty 
of  fault  in  not  maintaining  a  proper  look- 
out as  required  by  this  rule.  The  court 
said:  "We  cannot  too  strongly  emphasize 
the  imperative  duty  of  swiftly  moving,  tall 
steamers  to  take  every  possible  precaution 
to  avoid  collision  with  low-lying  sailing 
vessels.  Amongst  those  precautions  courts 
experienced  in  maritime  affairs  have  recog- 
nized that  of  placing  the  lookout  as  low  and 
as  far  forward  as  possible.  It  suffices  from 
the  cases  to  which  reference  might  be  made, 
(Chamberlain  v.  Ward,  62  U.  S.  548;  The 
Ottawa,  70  U.  S.  268)  to  refer  only  to  that 
of  Eastern  Dredging  Co.  v.  Winnisimmet  Co., 
162  Fed.  860,  89  C.  C.  A.  550,  which  fairly 
summarizes  them  as  follows:  'The  Supreme 
Court  has  been  constantly  rigid  in  holding 
vessels  to  maintaining  lookouts  as  far  for- 
ward and  as  near  the  water  as  possible. 
Especially  where  the  water  is  dark,  with 
otherwise  a  fairly  clear  night,  it  is  impor- 
tant that  the  lookout  should  be  as  near  it 
as  possible,  in  order  that  his  eye  may  follow 
the  surface,  and  thus  be  in  position  to  de- 
tect anything  low  down  which  may  be  ap- 
proaching.' " 

Care  required  in  maneuvering  tow. — 
While  the  navigation  of  a  tug  with  tows 
approaching  their  pier  involves  such  danger 
of  collision  that  the  utmost  care  is  required 
in  maneuvering  the  tow,  yet  if  the  time  of 
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a  collision  the  officers  and  crews  of  both 
vessels  jointly  participated  in  their  control 
and  management,  each  party  is  responsible 
for  his  own  negligence.  If  by  the  negligence 
of  the  tug,  the  tow  is  drawn  off  its  course, 
the  tug  is  responsible.  If,  by  the  negligence 
of  the  vessel,  she  sheers  out  of  her  course, 
she  is  alone  liable.  It  is  a  case  where  both 
participate  in  the  movements  of  the  tow  and 
both  are  concerned  in  its  direction.  So  in 
The  Kunkle  Bros,  (N.  D.  Ohio  1914)  211 
Fed.  540,  wherein  it  appeared  that  the  stern 
of  a  steamer  in  entering  the  mouth  of  a 
river  while  in  tow  was  carried  under  a  pier- 
head. The  evidence  showed  that  as  the 
steamer  approached  the  pier,  the  mate  was 
stationed  aft,  in  a  position  where  he  could 
see  the  pier,  the  lighthouse  on  the  end  of 
the  pier  and  accurately  judge  the  distance. 
The  court  held  that  the  accident  was  not 
due  to  the  fault  of  the  tug  but  to  the  neg- 
ligence of  the  mate  in  failing  to  see  and 
anticipate  the  danger  and  use  the  means  at 
his  disposal  to  avoid  it. 

Damage  sustained  by  tow.  —  Burden  of 
proof,  —  An  engagement  to  tow  does  not 
impose  either  an  obligation  to  insure  or  the 
liability  of  common  carriers.  The  burden 
is  always  upon  him  who  alleges  the  breach 
of  such  a  contract  to  show  either  that  there 
has  been  no  attempt  at  performance  or  that 
there  has  been  negligence  or  unskillfulness 
to  his  injury  in  the  performance.  Unlike 
the  case  of  common  carriers,  damage  sus- 


Vol.  n,  p.  168,  art  SB. 


COLLISIONS. 


Vol.  n,  p.  17S,  art  le. 


tained  by  the  tow  does  not  ordinarily  raise 
a  presumption  that  the  tug  has  tieen  in 
fault.  The  oontraet  requires  only  that  he 
who  undertakes  to  tow  shall  carry  out  his 
undertaking  with  that  degree  of  caution  and 
skill  which  prudent  nayigators  usually  em- 
ploy in  similar  cases.  The  Kunkle  Bros., 
(N.  D.  Ohio  1914)  211  FM.  540. 
Failure  to  keep  lookoot  at  aegligeace.— > 


The  failure  to  keen  a  lookout  as  required  by 
rule  is  evidence  oi  negligence  and  will  pre- 
vent a  recovery  for  injuries  resulting  from  a 
collision  unless  it  appears  by  clear  and  con- 
vincing evidence  that  the  collision  woiuld 
have  occurred  even  though  the  rule  had  been 
oomplied  with.  Vernon  v.  International 
Steamship  Co.,  (1914)  79  Wash.  22,  139 
Pac.  645. 


Vol.  II,  p.  172,  rule  22. 


For  a  violation  of  this  rule,  see  Pittsbur^^  Steamship  Co.  r.  Dnluth  Steamship  Co^^ 
(C.  C.  A.  6th  Gir.  1915)  222  Fed.  834. 


Vol.  II,  p.  172,  rule  25. 

steamer  and  tow  meeting.  — In  Western 
Transit  Co.  v.  Davidson,  S.  8.  Co.,  (C.  C. 
A.  6th  Cir.  1914)  212  Fed.  696,  the  court 
said:  "When  vessels  are  to  meet  in  a  nar- 
row, winding  channel,  and  one  of  them, 
being  free,  can  absolutely  control  her  own 
motions,  while  the  other,  being  with  a  tow 
carried  on  a  towline  can  nei&er  stop  nor 
back  and  cannot  move  at  all  except  as  the 
safety  of  the  tow  is  also  considered  this 
fact  alone  is  sufficient  to  put  upon  the  free 


vessel  a  considerable  burden  of  duty  so  to 
handle  her  own  speed  and  position,  and  so 
to  select  the  exact  place  of  meeting,  as  to 
minimize  whatever  unavoidable  danger  there 
may  be.  We  do  not  find  that  this  duty  haa 
been  declared  quite  so  explicitly  aa  in  the 
language  just  used,  and  in  a  ease  where 
neither  current  nor  tide  was  important;  but 
we  think  we  fairly  state  the  necessary  re- 
sult of  applying  the  rule  of  ordinary  care.'^ 


Vol.  II,  p.  175,  art.  3. 

For  a  violation  of  this  rule,  see  The  Protector,  (K  D.  K.  C  1914)  217  Fed.  117. 


Vol.  II,  p.  177,  art  15(d). 

For  a  violation  of  this  rule  by  a  vessel 
in  failing  to  give  proper  fog  signals,  when 
at  anchor,  see  The  Wilbert  L.  Smith,  (W. 
D.  Wash.  1914)    217   Fed.  981.     See  also 

Vol.  II,  p.  178,  art.  16. 

For  a  violation  of  this  rule,  see  The  Wil- 
bert L.  Smith,  ( W.  D.  Wash.  1914)  217  Fed. 
981;  The  Oceania  Vance,  (W.  D.  Wash. 
1914)  217  Fed.  973;  The  Jersey  Central,  (0. 
C.  A.  2d  Cir.  1915)  221  Fed.  625. 

Article  16  is  not  limited  to  the  hearing 
of  fog  signals  only  but  applies  to  any 
signals  indicating  the  proximity  of  a  vessel 
forward  of  the  beam.  The  Amagansett, 
(CCA.  2d  Cir.  1915)  220  Fed.  827, 
wherein  the  steamer  was  held  in  fault  for 
failure  to  stop  on  hearing  two  signals  of 
two  blasts  which  were  course  signals.  The 
court  said:  ''No  doubt  article  16  men- 
tions fog  signals  only  because  rule  9  of 
the  act  proi^es  that  course  signals  must 
not  be  given  in  a  fog  when  vessels  do  not  see 
each  otiier.  The  reason  of  the  rule  applies 
to  any  signal  indicating  the  proximity  of  a 
vessel  forward  of  the  b«un,  and  in  this  case, 


The  Rosaleen,  (C  C  A.  2nd  Cir.  1914)  214 
Fed.  252,  wherein  a  vessel  at  anchor  was 
held  guilty  of  fault  for  failing  to  sound  her 
bell  at  regular  intervals  in  a  fog. 


as  we  have  seen,  the  course  signal  gave 
greater  notice  of  danger  thui  fog  signala 
would  have  done.  To  construe  article  16 
literally  would  be  to  stick  in  the  bark  and 
to  defeat  the  obvious  intention  of  Congress." 

Excessive  speed.  —  In  The  Rosaleen^ 
(CCA.  2nd  Cir.  1914)  214  Fed.  252,  a 
ferry  boat  was  found  guilty  of  fault  in  nav- 
igating at  excessive  sj^ed  in  a  fog.  And  al- 
so in  the  case  of  The  Express,  (C  C  A.  2nd 
Cir.  1914)  212  Fed.  672,  the  vessel  was  held 
to  have  been  guilty  of  fault  in  navigating 
at  excessive  speed  &i  a  fog. 

Failure  to  reduce  speed  on  hearing  fog 
signal  — See  The  Edward  J.  Berwind 
(E.  D.  N.  Y.  1914)  218  Fed.  117. 

This  section  is  quoted  in  Dorrington  v. 
Detroit,  (C  G.  A.  6th  Cir.  1916)  22S  Fed. 
232. 
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Vol  U,  p.  178,  art  18»  rule  L 


COLLISIONS. 


Vol.  n,  9.  181,  art  8B. 


Vol.  II,  p.  178,  art.  18,  rule  I. 

Duty  of  yesselB  to  pass  port  to  port  — 
See  The  Senator  Rice,  (£.  D.  N.  Y.  1914) 
212  Fed.  960;  The  A.  A.  Raven,  (E.  D.  Pa. 
1914)  216  Fed.  572. 

Duty  of  vessels  to  pass  starboard  to  star- 
board.—  When  starboard  to  starboard  was 
the  course  indicated  bv  the  rule  and  which 
both  vessda  agreed  to  by  exchange  of  proper 
signals,  a  vessel  changing  her  course  and 


suddenlv  undertaking  to  pass  port  to  port, 
held  solely  in  fault  for  a  collision.  The 
General  Putnam,  (C.  C.  A.  2d  Cir.  1914) 
213  Fed.  613. 

For  a  violation  of  this  rule»  see  ■  The 
Arrow,  (C.  C.  A.  2d  Cir.  1914)  214  Fed. 
743;  The  Thielbek,  (D.  C.  Ore.  1914)  218 
Fed.  261. 


Vol.  II,  p.  179,  rule 

For  A  violation  of  this  rule,  see  The  Virginian,  (W.  D.  Wash.  1914)  217  Fed.  604. 


Vol.  II,  p.  179,  rule  V. 

Time  of  giving  signal.  —  This  rule  Is 
considered  in  The  Bangor,  (C.  C.  A.  2d 
Cir.  1914)  212  Fed.  706,  on  the  question  of 
the  precise  time  at  which  the  signal  re- 
quired from  a  vessel  about  to  be  moved 
from  its  dock  or  berth,  must  be  given,  the 
court  holding  that  the  time  when  it  should 
be  given,  whether  before  or  after  she  began 
to  move,  would  apparently  depend  upon  the 
circumstances  of  the  particuhur  case. 


For  a  violation  of  this  rule,  in  failing  to 
hear  the  bend  signal,  and  coming  to  a 
timely  understanding,  see  The  Transfer  No. 
12,  (C.  C.  A.  2d  Cir.  1916)  221  Fed.  409. 

For  a  case  applying  this  role  see  The 
Catawissa,  (C.  C.  A.  2d  Cir.  1914)  213  Fed. 
14;  The  Arrow,  (C.  a  A.  2d  Cir.  1914)  214 
Fed.  743. 


Vol.  II,  p.  179,  rule  IX. 

For  a  violation  of  this  rule,  see  The  Amagansett,  (C.  0.  A.  2d  dr.  1916)  220  Fed.  827. 


Vol.  II,  p.  180,  art.  19. 

This  rule  is  appUed  in  The  Bern,  (C.  C.  A. 
2d  Cir.  1914)  214  Fed.  670;  Bonnah  v. 
Lakeside  Steamship  Co.,  (C.  C.  A.  6th  Cir. 
1915)  221  Fed.  40;  The  Ashley,  (C.  C.  A. 
2d  Cir.  1915)   221  Fed.  423.    And  see  The 


Scr.anton,  (C.  C.  A.  2d  Cir.  1916)  221  Fed. 
609,  wherein  the  court  held  that  the  burden 
of  proving  an  agreement  to  navi^te  con- 
trary to  vie  starboard  hand  rule  la  on  the 
burdened  veeseL 


Vol.  II,  p.  180,  art.  23. 


Cited  in  Argo  Steamship  Co.  r.  Buffalo  Steamship  Co^  (C.  C.  A.  6th  Cir.  1916)  22S 
Fed.  581. 


Vol.  II,  p.  180,  art.  25. 

The  narrow  channel  ml^  does  not  apply 
when  the  situation  is  controlled  by  the 
movements  of  the  vessels  and  not  by  their 
general  position  before  the  necessity  arises 
to  apply  the  general  rules  of  passing  and 

Vol.  II,  p.  181,  art.  26. 

Cited  in  Argo  Steamship  Ca  v.  Buffalo  Steamship  Co.,  (C  0.  A.  6th  dr.  1915)  223 
Fed.  581. 


of  navigating  In  a  fog.     The  Edward  J. 
Berwind,   (E.  D.  N.  Y,  1914)  213  Fed.  117. 
This  rule  was  applied  in  The  Hamilton, 
(£.  D.  Va.  1914)  212  Fed.  1016. 


Vol.  II,  p.  181,  art.  29. 


For  A  vessel  held  to  be  at  fault  for  a         For  a  violation  of  this  mle,  see  The  WW- 
violation  of  this  mle,  in  neglecting  to  keep      bert  L.  Smith,    (W.  D.   Wash.  1914)    217 
a  proper  lookout,  see  The  Tillicum,  (W.  D.      Fed.  981. 
Wash.  1914)  217  Fed.  976. 
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Vol  n,  p.  191,  rule  18. 


CONGRESS. 


Vol  n,  p.  M7,  sec.  S4M. 


Vol.  II,  p.  191,  rule  19. 


For  a  violation  of  the  starboard  hand  mle  on  the  part  of  both  ressela,  see  Grants  t. 
Luckenbach,  (C.  C.  A.  4th  Cir.  1914)  219  Fed.  683. 


CONGRESS. 


Vol.  II,  p.  239,  sec.  104. 

Constitntionality.  —  Question  relating  to 
the  constitutionality  of  this  section  and 
whether  Congress  may  provide  for  the  pun- 
ishment of  witnesses  who,  in  answer  to  a 
question  propounded,  fail  to  make  non- 
criminatory  disclosures  and  furnish  infor- 
mation deemed  necessary  as  a  basis  for  leg- 
islation, were  raised  but  not  decided  in  a 
habeas  corpus  proceeding  brought  by  a  wit- 
ness who  was  arrested  for  failing  to  answer 


certain  queations  put  to  him  by  a  committee 
of  the  House  of  Representatives.  Henry  v. 
Henkel,  (1914)  235  U.  S.  219,  35  S.  Ct.  54, 
59  U.  S.  (L.  ed.)  203,  wherein  the  court 
said:  "These  important  and  far-reaching 
questions,  though  elaboratelv  argued,  should 
not  be  decided  on  this  record,  in  view  of  the 
rule,  relied  on  by  the  government,  that  such 
issues  must  primarily  be  determined  by  the 
trial  court." 


CONSPIRACY. 


Vol.  II,  p.  247,  sec.  5440. 

Who  liable.  —  A  person  may  be  guilty  of 
conspiring  although  incapable  of  commit- 
ting the  objective  offense.  U.  S.  v.  Rabi- 
nowich,  (1915)  238  U.  S.  78,  35  S.  Ct  682, 
69  U.  S.  (L.  ed.)  1211. 

Conspiracy  to  commit  a  crime.  —  One 
cannot  be  held  for  conspiracy  to  do  an  act 
which  is  not  a  crime.  Woo  Wai  v.  U.  S., 
(C.  C.  A.  9th  Cir.  1915)   223  Fed.  412. 

Introducing  false  homestead  entries. — 
Where  certain  entrymen  took  land  tempo- 
rarily from  the  public  domain  and  placed 
it  beyond  the  reach  of  other  entrymen  and 
it  retained  the  status  until  the  relinquish- 
ments were  filed,  and  the  defendants  pur- 
chased those  relinquishments  and  withheld 
them  from  the  records  in  the  interim  cover- 
ing the  records  with  contests,  thereby  keep- 
ing the  land  out  of  the  public  domain  and 
beyond  the  reach  of  other  entrymen,  it  was 
held  that  such  acts  did  not  effect  the  ob- 
jects of  a  conspiracy  to  interfere  with  the 
due  administration  of  the  law.  Fain  v. 
United  States,  (C.  C.  A.  8th  Cir.  1913)  209 
Fed.  525. 

Conspiracy  to  violate  two  or  more  crim- 
inal laws.  —  A  single  conspiracy  may  have 
for  its  objective  the  violation  of  two  or  more 
of  the  criminarl  laws,  the  substantive  offense 
having  perhaps  different  periods  of  limita- 
tion. U.  S.  v.  Rabinowich,  (1915)  238  U. 
6.  78,  35  S.  Ct.  682,  59  U.  S.  (L.  ed.)  1211. 

Overt  act.  —  A  mere  conspiracy  without 
overt  act  in  pursuance  of  it  is  not  crimi- 
nally punishable.  There  muat  be  an  overt 
act;  but  this  need  not  be  of  itself  a  criminal 
act;  still  less  need  it  constitute  the  very 
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crime  that  is  the  object  of  the  conspiracy. 
Nor  need  it  appear  that  all  the  conspirators 
joined  in  the  overt  act.  U.  S.  v.  Rabino- 
wich, (1915)  238  U.  S.  78,  35  S.  Ct.  682, 
69  U.  S.  (L.  ed.)  1211.  See  to  the  same 
effect  Joplin  Mercantile  Co.  v.  U.  S.,  (1915) 
236  U.  S.  531,  35  S.  Ct.  291,  59  U.  S.  (L. 
ed.)   705. 

Merger  of  distinct  offenses.  —  Where  the 
conspiracy  and  the  executed  acts  are  crimes 
of  equal  grades,  one  cannot  be  merged  in 
the  other.  A  conspiracy  under  this  section, 
whether  to  commit  a  misdemeanor  or  a 
felony,  is,  as  it  was  at  common  law,  not  a 
felony,  but  merely  a  misdemeanor.  The 
doctrine  of  merger  of  offenses  does  not  apply 
as  between  misdemeanors,  and  hence  a  mis- 
demeanor which  is  the  object  of  a  conspira- 
cy is  not  merged  in  the  latter  offense,  nor 
is  the  offense  of  conspiracy  merged  in  the 
consummated  misdemeanor.  Steigman  v. 
United  States,  (C.  C.  A.  3d  Cir.  1915)  220 
Fed.  63. 

Jurisdiction.  —  Where  there  was  a  con- 
spiracy to  violate  the  White  Slave  Act,  the 
conspiracy  being  entered  into  in  British 
Columbia,  and  overt  acts  to  effect  the  object 
of  the  conspiracy  being  committed  in  the 
state  of  Washington,  the  United  States  Dis- 
trict Court  in  the  district  of  the  state  of 
Washington  wherein  the  overt  acts  were 
committed  had  jurisdiction  of  the  conspira- 
cy. U.  S.  V.  Linton,  (W.  D.  Wash.  1915) 
223  Fed.  677,  wherein  the  court  said:  "It 
is  contended  by  the  defendants  that  the  con- 
spiracy charged  is  the  gist  of  the  action, 
and  that  under  the  Sixth  amendment  to  the 
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Constitution  all  criminal  prosecutions  must 
be  had  in  the  'district  wherein  the  crime 
shall  have  been  committed;'  that  the  con- 
spiracy, as  charged,  if  any,  took  place  in 
the  province  of  British  Columbia,  and  that 
this  court  has  no  jurisdiction  of  the  action. 
Dealy  v.  U.  S.,  162  U.  S.  639,  14  Sup.  Ct. 
680,  38  L.  ed.  646,  Hyde  v.  Shine,  199  U.  S. 
76,  26  Sup.  Ct.  760,  60  L.  ed.  90,  and  Pal- 
User  V.  U.  S.,  136  U.  S.  268,  10  Sup.  Ct. 
1034,  34  L.  ed.  614,  are  cited.  It  is  true 
that  the  gravamen  of  the  offense  is  the  con- 
spiracy, and  that  at  common  law  the  of- 
fense was  complete  when  the  unlawful  con- 
spiracy was  formed;  but  in  the  considera- 
tion of  the  charge  of  this  indictment  effect 
must  be  given  to  the  change  in  the  ancient 
law  brought  about  by  section  37,  Criminal 
Code  (section  6440,  Rev.  Stat.),  which  goes 
beyond  the  original  abstraction  and  pro- 
vides that,  not  only  must  the  unlawful  con- 
spiracy be  entered  into,  but  as  a  necessary 
element  to  give  vitality  to  the  unlawful  act 
some  one  of  the  conspirators  must  do  some 
overt  act  to  effect  the  object  of  such  con- 
spiracy, to  complete  the  offense.  The  con- 
spiracy alone  is  no  offense  under  this 
section,  but  requires  the  overt  act  to  give  it 
vitality.  The  overt  act,  then,  becomes  a 
necessary  element  of  the  offense,  and  a  part 
of  it,  and  'as  the  act  gives  jurisdiction  for 
trial,  it  is  not  essential  where  the  con- 
spiracy is  formed,  so  far  as  the  jurisdiction 
of  the  court  in  which  the  indictment  is 
found  and  tried  are  concerned.'  Hyde  v. 
U.  S.,  226  U.  S.  at  page  367,  32  Sup.  Ct. 
793,  66  L.  ed.  1114,  Ann.  Cas.  1914A,  614. 
The  unlawful  confederation  or  conspiracy 
of  the  parties  must  continue  until  the  per- 
formance of  an  overt  act  to  effect  the  object 
of  the  conspiracy,  to  be  an  offense.  If 
either  of  the  parties  should  withdraw  from 
the  conspiracy  during  the  locus  poenitentiee, 
or  before  the  overt  act,  such  party  would 
be  released  from  the  consequences  of  such 
act  and  the  prior  agreement.  The  unlawful 
conspiracy,  being  entered  into  in  British 
Columbia  to  commit  an  offense  against  the 
United  States,  continued  with  the  parties 
on  entering  the  jurisdiction  of  this  court, 
and  the  doing  of  the  overt  act  in  further- 
ance of  this  conspiracy,  within  this  district, 
vitalizes  the  conspiracy  in  this  jurisdiction 
as  fully  as  though  it  had  originally  been 
entered  into  here.  Justice  McKenna,  in 
Brown  v.  Elliott,  226  U.  S.  393,  at  page 
401,  32  Sup.  Ct.  812,  56  L.  ed.  1136,  speak- 
ing for  the  court,  says:  *As  the  place  of 
the  overt  act  may  be  the  place  of  jurisdic- 
tion, it  follows  that  the  exact  place  where 
the  conspiracy  «was  formed  need  not  be  al- 
leged. This  case  illustrates  the  evil  which 
a  contrary  ruling  would  cause.  The  place 
where  the  conspiracy  was  formed  was  un- 
known to  the  grand  jurors  (and  might  be 
so  in  many  cases),  but  it  was  intended  to 
be  executed  in  a  number  of  states  of  the 
Union,  and  yet,  under  the  rigor  of  the  con- 
tention of  appellants,  the  conspirators  could 
not  be  tried  in  any  of  them.  In  other  words, 
not  the  place  of  the  activities  of  the  con 
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spiracy  and  where  it  incurs  guilt,  but  the 
place  of  its  formation,  which  no  one  may 
know  or  can  find  out,  is  the  place  of  the 
jurisdiction  of  its  trial.  And  what  compels 
this?  It  is  answered:  The  sixtn  amend- 
ment of  the  Constitution  of  the  United 
States.  We  have  determined  otherwise  in 
Hyde  v.  United  States,  225  U.  S.  347  [32 
Sup.  Ct.  793,  66  L.  ed.  1114,  Ann.  Cas. 
1914A  614].'  These  parties  cannot  be  pros- 
ecuted in  British  Columbia.  Can  it  be  said 
that  parties  living  on  the  border  line  of  the 
United  States  could  go  across  into  Canada 
or  Mexico  and  enter  into  a  conspiracy  to 
defraud  the  United  States,  and  then  come 
into  the  United  States  and  proceed  to  carry 
out  the  unlawful  confederation,  and  not  be 
subject  to  the  jurisdiction  of  the  courts  of 
the  United  States?  The  courts  will  not 
subscribe  to  such  a  doctrine.  I  am  not 
unmindful  of  the  I'anguage  used  by  Justice 
Brewer  in  Dealy  v.  U.  S.,  supra,  nor  the 
cases  cited  by  counsel;  but  they  can  all  be 
readily  distinguished  and  have  no  applica- 
tion to  the  facts  charged  in  this  indict- 
ment." 

In  United  States  v.  Burke,  (S.  D.  N,  Y. 
1914)  218  Fed.  83,  it  appeared  that  the 
indictment  charged  that  between  January 
1,  1908,  and  February  9,  1914,  the  defend- 
ant and  one  Salas  unlawfully  conspired  to 
defraud  the  United  States,  the  agreement 
consisting  of  a  promise  on  the  part  of  the 
defendant  to  cause  purchases  on  behalf  of 
the  commissary  department  to  be  made  from 
Salas  and  in  consideration  therefor  a  prom- 
ise of  Salas  to  divide  the  monev  received 
for  such  purchases  with  the  defendant. 
The  overt  acts  charged  consisted  in  the 
delivery  in  the  Panama  Canal  zone  by 
Salas  to  the  defendant  of  drafts,  and  the 
receipt  of  said  drafts  by  said  defendant. 
The  acceptance  and  payment  and  receipt  of 
payment  of  these  drafts  by  agents  of  the 
defendant  and  of  Salas  in  the  city  of  New 
York  were  laid  as  overt  acts,  giving  juris- 
diction in  the  Southern  District  of  New 
York.  The  indictment  was  demurred  to, 
upon  the  ground  that  the  District  Court  for 
the  Southern  District  of  New  York  was 
without  jurisdiction  of  the  offense,  it  being 
contended  that  the  alleged  conspiracy  was 
formed  between  the  defendants  in  the  Canal 
zone  and  that  there  was  no  averment  of  the 
commission  of  any  overt  act  within  the 
jurisdiction  of  the  court.  The  court  said: 
"I  have  reached  the  conclusion  that  the 
averments  of  the  indictment  relating  to  de- 
fendant Burke's  collection  of  the  drafts  in 
this  district  through  a  local  bank  give  this 
court  jurisdiction  of  the  offense.  The  col- 
lecting bank  in  New  York  city  was  an  agent 
of  defendant  Burke  in  presenting  and  re- 
ceiving acceptance  and  payment  of  the  draft, 
and  its  acts  in  so  doing  are  Burke's  acts; 
and  this  is  true,  though  the  collecting  bank 
was  an  innocent  agent  and  not  a  party  to 
the  conspiracy.  If  the  defendant  Burke 
had  sent  a  person  from  the  Canal  zone  to 
New  York  city  with  the  drafts,  and  this 
person  had  there  collected  them  and  received 
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payment  from  Salas  or  his  agent,  it  is  clear 
the  act  of  that  person  would  have  been  that 
of  Burke  sjs  much  as  if  done  by  Burke  him- 
self. It  is  no  less  true  of  tiie  collecting 
bank's  act." 

Limitation.  —  A  conspiracy  continues,  so 
far  as  the  statute  of  limitations  is  con- 
cerned, so  long  as  there  is  a  course  of  con- 
duct in  violation  of  law  to  effect  its  purpose. 
Ryan  v.  United  States,  (C.  C.  A.  7th  Cir. 
1914)  216  Fed.  13,  wherein  the  court  said: 
'The  authorities  concur  in  these  definitions 
of  the  conspiracy  denounced  by  section 
6440,  namely,  that  it  is  distinguishable 
from  the  common-law  offense  of  conspiracy, 
in  that  it  requires  for  completion  and  con- 
viction that  'one  or  more  of  such  parties 
do  any  act  to  effect  the  object  of  the  con- 
spiracy;' that,  when  so  carried  forward  by 
any  overt  act,  it  constitutes  an  offense  en- 
tirely irrespective,  either  of  its  success  or 
of  the  ultimate  objects  sought  to  be  accom- 
plished by  conspiring  'to  commit  any  offense 
against  the  United  States;'  that  ^liability 
for  conspiracy  is  not  taken  away  by  its 
success,  that  is,  by  the  accomplishment  of 
the  substantive  offense  at  Which  the  con- 
spiracy aims;'  and  that  the  conspiracy  so 
denoimced  may  either  intend  and  be  accom- 
plished by  one  or  several  acts  which  com- 
plete the  offense,  or  it  mav  be  made  by  the 
parties  a  continuing  conspiracy  for  a  course 
of  conduct  in  violation  of  law  to  effect  its 
purposes." 

Indictment.  —  Overt  act,  —  Under  this 
section  the  offense  consists  of  the  unlawful 
scheme  upon  which  the  minds  of  the  con- 
spirators have  met,  together  with  an  act  to 
effect  the  object  of  the  conspiracy.  The 
allegation,  therefore,  in  an  indictment  that 
a  single  act  was  done  by  one  of  the  con- 
spirators which  had  for  its  purpose  the 
furtherance  of  the  scheme,  completes  the 
allegation  of  the  offense  and  it  need  not 
appear  upon  the  face  of  the  indictment  that 
the  overt  act  was  such  that  it  could  be  seen 
to  have  a  necessary  or  logical  relation  to 
the  conspiracy  charged.  It  is  enough  if  the 
indictment  allege  tiiat  it  has  that  effect. 
In  brief,  it  is  sufficient  to  state  the  overt 
act  without  alleging  the  manner  in  which 
it  tended  to  effect  the  purposes  contem- 
plated. Houston  V.  United  States,  (CCA. 
9th  Cir.  1914)  217  Fed.  852. 

To  violate  the  Bankruptcy  Act,  —  In  an 
indictment  charging  conspiracy  to  conceal 
property  from  a  trustee  in  bankruptcy,  an 
allegation  of  the  appointment  of  a  trustee 
is  not  an  essential  allegation,  and  the  fail- 
ure to  make  such  an  allegation  does  not 
violate  the  cardinal  rule  of  criminal  plead- 
ing that  everything  made  essential  to  con- 
stitute the  crime  must  be  alleged.  Steig- 
man  v.  United  States,  (C  C  A.  3d  Cir. 
1915),  220  Fed.  63,  wherein  the  court  said: 
"The  crime  of  conspiracy  as  contemplated 
by  section  5440,  R.  S.,  has  its  origin  in  an 
agreement  between  two  or  more  persons  to 
do  an  act  prohibited  by  law,  and  it  is  com- 
pleted when  an  overt  act  is  done  toward 
that  end,  without  regard  to  a  violation  of 
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the  law  by  the  consummation  of  the  act  pro- 
hibited. In  United  States  v.  Cohn  et  al., 
(C  C)  142  Fed.  983  a  charge  of  conspira- 
cy against  the  defendants  was  made  under 
uie  same  statute  and  alleged  substantially 
the  same  acts  as  in  the  case  under  consid- 
eration. It  was  demurred  to  upon  the 
ground  that  the  acts  of  concealment  were 
committed  before  the  proceedings  in  bank- 
ruptcy were  begun,  and  the  contention  was 
made  that  a  conspiracy  to  commit  such  acts 
before  bankruptcy  is  not  a  crime.  In  over- 
ruling the  demurrer,  the  court  said:  'A 
conspiracy  to  commit  a  crime  always,  in 
the  nature  of  the  case,  precedes  the  com- 
mission of  the  crime;  and  in  my  opinion  it 
does  not  follow,  because  at  the  time  that  a 
conspiracy  is  entered  into  to  conceal  prop- 
erty from  a  trustee  no  trustee  baa  been 
appointed  and  no  proceedings  in  bankruptcy 
begun,  that  therefore  the  crime  of  conspira- 
cy under  section  5440  cannot  have  occurred. 
The  indictment  alleges,  as  a  part  of  the 
conspiracy,  a  plan  to  bring  about  the  filing 
of  petitions  in  involuntary  bankruptcy  and 
adjudications  thereon,  and  that,  pursuant 
to  the  conspiracy,  property  was  removed 
and  concealed '  before  the  proceedings  were 
taken,  was  intentionally  omitted  from  the 
schedules,  and  was  kept  concealed  from  the 
trustee  after  his  appointment  and  qualifica- 
tion. In  my  opinion,  such  a  conspiracy 
constitutes  a  criminal  offense.  The  true 
test  is:  Could  a  conviction  be  had  if  no 
bankruptcy  proceedings  were  ever  taken? 
I  think  it  could,  if,  in  addition  to  the  or- 
ganization of  the  conspiracy,  any  of  the 
parties  to  it  did  any  act  to  effect  the  object 
of  the  conspiracy.  Undoubtedly  a  criminal 
prosecution  in  such  a  case  would  be  harsh 
and  unusual;  but,  in  my  opinion,  a  crime 
would  have  been  committed  in  such  a  case, 
even  if  no  proceedings  in  bankruptcy  were 
in  fact  ever  taken.  A  conspiracy  to  mur- 
der, joined  with  a  single  act  done  by  the 
conspirators  to  effect  the  object  of  the  con- 
spiracy, would  be  a  crime  under  section 
5440,  and  would  not  cease  to  be  a  crime 
because  no  murder  was  committed.'  In 
Williamson  v.  United  States,  207  U.  S.  425, 
28  Sup.  Ct.  163,  52  L.  ed.  278,  the  Supreme 
Court  held  that  imder  section  5440,  R.  S., 
the  conspiracy  to  commit  a  crime  against 
the  United  Stotes  is  itself  the  offense,  with- 
out reference  to  whether  the  crime  which 
the  conspirators  have  conspired  to  commit 
is  consummated.  In  view  of  the  fact  that 
in  this  case  the  defendants  were  charged 
by  indictment  with  the  crime  of  conspiring 
to  violate  a  statute  of  the  United  States, 
and  were  not  charged  by  the  indictment 
with  the  actual  violation  of  that  statute, 
we  are  of  opinion  that  the  appointment  of 
a  trustee  was  not  essential  to  complete  the 
offense  of  conspiracy,  and  therefore  the  alle- 
gation of  the  appointment  of  a  trustee  was 
not  essential  in  charging  that  offense.  In 
determining  what  is  essential  in  charging  a 
crime,  the  test  is  not  whether  the  charge 
might  possibly  have  been  made  with  greater 
particularity  and  certainty,  but  whether  it 
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eontains  every  element  of  the  offense  in- 
tended to  be  charfired,  sufficient  to  apprise 
the  defendant  of  wnat  he  must  be  prepared 
to  meet,  and  to  sustain  a  plea  of  former 
eonviction  or  acquittal  in  case  of  a  second 
indictment  for  the  same  offense.  Cochran 
▼.  United  SUtes,  157  U.  S.  286,  290,  15 
Sup.  Ct.  628,  630,  39  L.  ed.  704;  Houston 
▼.  United  SUtes,  217  Fed.  852,  856,  —  C. 
C.  A.  — ;  United  States  ▼.  Shevlin,  (D.  C.) 
212  Fed.  343,  344.  We  are  of  opinion  that 
the  indictment  meets  this  test,  and  that  the 
court  below,  either  on  the  motion  to  quash, 
or  as  the  same  matter  subsequently  ap- 
peared, committed  no  error  in  holding  the 
indictment  sufficient." 

Duplicity,  —  An  indictment  which  charges 
a  conspiracy  to  commit  two  distinct  of- 
fenses is  not  duplicitous.  Steigman  y. 
United  Stotes,  (CCA.  3d  Gir.  1915)  220 
Fed.  63,  wherein  the  court  said:  "The  con- 
tention that  the  'indictment  was  bad  for 
duplicity,  in  that  it  charged  in  the  same 
count  two  different  crimes,  without  distin- 
i;aiBhing  which  crime  either  of  the  defend- 
ants was  indicted  for,'  is  wholly  without 
merit.  Two  crimes  are  alleged,  but  one 
crime  is  charged.  The  crime  of  conspiracy 
is  the  one  charged,  and  it  is  diarged  against 
both  defendants.  The  crime  of  conspiracy, 
from  its  very  nature,  precedes  or  contem< 
plates  the  perpetration  of  another  offense, 
and  a  charge  of  conspiracy  under  the  stat- 
ute, without  an  allegation  of  the  offense  to 
which  the  conspiracy  relates,  as  beine  in- 
tended or  consummated,  would  be  wholly 
impossible  of  statement.  There  is  no  du- 
plicity in  an  indictment  which  alleges  that 
Louis  Steigman  unlawfully  concealed  prop- 
erty from  his  trustee  in  bankruptcy,  and 
charges  a  conspiracy  between  Louis  Steig- 
man and  David  Steigman  to  procure  the 
doing  of  that  very  thing.  Heike  ▼.  United 
Stotes,  227  U.  S.  131,  33  Sup.  Ct.  226,  57 
L.  ed.  450,  Ann.  Cas.  1914C  128." 

Sufficient  indictment,  — >  An  indictment 
which  charged  that  one  of  the  defendants 
was  a  person  acting  for  and  on  behalf  of 
the  United  Stotes  in  an  official  capacity  as 
manager  of  the  Commissary  Department  of 
the  Subsistence  Department  of  the  Isthmian 
Canal  Commission  and  that  the  other  two 
defendants  were  engaged  in  buying  and  sell- 
ing supplies,  tobacco,  and  merchandise  in 
Colon,  Panama;  that  it  was  planned  and 
agreed  that  Burke  should  purchase  large 
quantities  of  tobacco  from  Salas,  for  which 
favor  he  was  to  receive,  for  his  own  benefit, 
from  the  other  two  defendants,  large  sums 
of  money,  was  held  sufficient  in  United 
Stotes  v.  Burke,  (S.  D.  N.  Y.  1915)  221 
Fed.  1014,  wherein  the  court,  distinguishing 
the  case  of  United  States  v.  Dietrich,  (D. 
C  Neb.  1904)  126  Fed.  664,  upon  which  the 
defendant  relied  as  requiring  a  dismissal  of 
the  indictment,  said:  "In  that  case  it  was 
held  that  an  indictment  would  not  lie  for 
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conspiracy,  under  section  5440,  against  the 
briber  and  the  bribed,  alone;  but  it  is  point- 
ed out  in  the  opinion:  'The  charge  is  not 
that  two  or  more  persons  agreed  among 
themselves  to  corruptly  obtoin  the  aid  of 
*  *  *  a  member  of  Congress.'  It  would 
therefore  appear  that,  even  if  that  authority 
is  to  be  considered  as  applicable  to  a  case 
where  the  indictment  charges  a  conspiracy 
to  defraud  the  United  States,  and  not  the 
substantive  offense  of  bribery,  it  recognizes 
that  an  agreement  by  two  persons  to  bribe 
an  officer  would  be  the  subject  of  an  indict- 
ment for  conspiracy,  even  though  a  single 
individual,  agreeing  with  the  bribed  official, 
would  not  be  so  subject  to  such  indictment. 
Section  5440  provides  that:  'If  two  or 
more  persons  conspire  *  *  *  to  defraud 
the  United  States  in  a/ny  manner  or  for  any 
purpose,  ♦  ♦  •  each  of  the  parties  to 
such  conspiracy  shall  be  fined.  •  •  •  ' 
The  itolics  in  the  foregoing  quototion  are 
those  of  the  court.  They,  alone,  warrant  a 
distinction  between  the  present  case  and  a 
case  such  as  the  Dietrich  Case,  which  was 
one  charging  a  conspiracy  to  commit  a 
crime,  and  not  one  to  defraud  the  United 
States,  although  it  be  granted  that  such 
crime  would  necessarily  involve  the  defraud- 
ing of  the  United  Stotes.  It  is  well  recog- 
nized that,  in  a  crime  such  as  bribery,  where 
the  participation  of  at  least  two  persons 
is  necessary  and  concert  of  action  is  essen- 
tial to  the  offense,  an  indictment  will  not 
lie  charging  a  conspiracy  to  commit  such 
offense,  where  the  indictment  shows  the 
completed  offense;  but  the  reason  given  for 
this  rule  does  not  warrant  its  extension  to 
an  offense  such  as  that  charged'  in  the  pres- 
ent case,  a  charge  of  conspiracy  to  defraud 
the  United  Stotes,  as  the  United  Stotes  can 
be  defrauded,  speaking  generally,  without 
concert  of  action.  That  the  case  of  United 
Stotes  V.  Dietrich  is  to  be  distinguished 
from  the  present  case  is  shown  by  Chadwick 
V.  United  Stotes,  141  Fed.  225,  72  C  C  A. 
343,  and  by  Crawford  v.  United  Stotes,  212 
U.  S.  183,  29  Sup.  Ct.  260,  63  L.  ed.  465, 
15  Ann.  Cas.  392.  The  latter  case,  while  re- 
versed upon  other  grounds,  sustained  the 
lower  court  in  overruling  a  demurrer  to  an 
indictment  charging  a  conspiracy  to  defraud 
the  United  Stotes,  by  giving  the  officer,  un- 
der whose  inspection  a  con&act  of  the  gov- 
ernment was  to  be  performed,  a  secret  in- 
terest in  the  profits  accruing  under  it;  the 
conspiracy  being  charged  to  be  between  such 
officer  of  the  United  States  and  the  agente 
of  the  contracting  company." 

Evidence  against  co-conspirator.  — 
While  the  act  of  one  conspirator  is,  after 
proof  of  the  conspiracy,  evidence  against 
all,  his  admissions  in  his  narration  of  past 
events  after  the  conspiracy  has  come  to  an 
end  are  inadmissible  against  his  co-con- 
spirators. Fain  v.  United  Stotes,  (CCA. 
8th  Cir.  1913)  209  Fed.  525. 


COPYRIGHT. 


Vol.  II,  p.  256,  sec.  4952. 

What  may  be  copyrighted.  —  To  be  en- 
titled to  be  copyrighted,  the  composition 
must  be  ''original,  meritorious,  and  free  from 
illegality  or  immorality."  And  "a  work, 
in  order  to  be  copyrighted,  must  be  original 
in  the  sense  that  the  author  has  created  it 
fay  his  own  skill,  labor,  and  judgment,  with- 
out directly  copying  or  evasively  imitating 
the  work  of  another."  However,  "a  new 
and  original  plan,  arrangement,  or  com- 
bination of  materials  will  entitle  the  author 
to  a  copyright  therein,  whether  the  materi- 
als themselves  be  new  or  old."  Hoffman  v. 
De  Traunik,  (N.  D.  N.  Y.  1913)  209  Fed. 
375. 

A  photographic  picture  which  is  the  re- 
sult of  the  exercise  of  artistic  talent  may  be 
the  subject  of  a  copyright.  Gross  v.  Selig- 
man,  (0.  C.  A.  2d  Cir.  1914)  212  Fed.  930. 


In  a  musical  composition  the  making  of 
an  alto  part  and  combining  it  with  the 
tenor,  soprano  and  bass  of  a  piece  of  music 
is  not  such  an  addition  or  such  an  original 
composition  as  can  be  copyrighted.  Cooper 
V.  James,  (N.  D.  Ga.  1914)  213  .Fed.  871. 

An  episode  printed  as  news  in  a  daily 
paper  is  not  within  the  protection  of  the 
copyright  law.  A  fictional  report  of  an 
incident  published  in  the  form  of  news  so 
as  to  induce  belief,  cannot  be  covered  by  the 
general  copyright  for  a  newspaper,  so  as  to 
entitle  the  assignee  of  the  publisher's  rights 
under  the  copyright,  to  enjoin  the  use  of  the 
alleged  facts  for  use  in  dramatic  form. 
Davies  v.  Bowes,  (S.  D.  N.  Y.  1913)  209 
Fed.  53. 


Vol.  II,  p.  261,  sec.  4956. 

Deposit  of  two  copies. —>  In  Huebsch  ▼. 
Arthur  H.  Crist  Co.,  (N.  D.  N.  Y.  1914)  209 
Fed.  885,  the  certificate  of  the  librarian  of 
Congress  and  the  register  of  copyrights  in 
a  suit  for  infringement  of  a  copyright  was 
held  to  be  sufficient  evidence  to  show  that 
the  author  had  mailed  two  copies  of  the 
book  addressed  to  the  Librarian  of  Con- 
gress, as  the  certificate  established  what  it 
stated  in  the  absence  of  a  contradiction. 

Type  set  within  United  States.  —  Evi- 
dence that  a  firm  within  the  United  States 
was  employed  to  print  a  book  and  that  such 
firm  afterwards  delivered  the  printed  book 
ready  for  binding  was  held  to  be  sufficient 
to  show  that  the  book  was  printed  from 
type  set  within  the  United  States  or  from 
plates  made  therefrom.  Thus  in  Huebsch  v. 
Arthur  H.  Crist  Co.,  (N.  D.  N.  Y.  1914)  209 
Fed.  885,  the  court  said:     ''If  A.  goes  into 


the  Tribune  office,  or  Sun  office,  or  World 
office,  and  contracts  for  the  printing  and 
publication  of  a  book  of  which  he  is  the 
author,  which  he  desires  to  copyright  and 
put  on  the  market,  and  the  book  printed 
and  ready  for  the  binder  comes  to  him  in 
due  time;  is  not  proof  of  these  facts  suf- 
ficient evidence  that  such  book  was  printed 
from  type  set  or  plates  made  from  type  set 
within  the  United  States  T  Must  witnesses 
be  called  who  either  did  the  work  or  saw  it 
done,  to  testify  that  the  type  from  which 
the  plates  were  made  was  set  in  the  United 
States  T  It  seems  to  me  a  fair  and  just 
inference  and  conclusion  that  the  work  was 
done  in  that  office.  It  is  true  that  the  work 
may  have  been  done  outside  the  United 
States,  but  I  do  not  think  the  complainant 
called  upon  to  negative  that  possibility." 


Vol.  II,  p.  268,  sec.  4965. 

Two  remedies  are  embraced  within  the  meaning  of  this  section,  one  to  recover  the 
infringing  copies  and  the  other  a  penalty  of  a  dollar  for  every  copy  seized,  both  enforceable 
in  the  same  action.    Hills  ▼.  Hoover,  (CCA.  3d  Cir.  1914)  211  Fed.  241. 


Vol.  II,  p.  269,  sec.  4966. 

Attachment.  —  An  action  to  enforce  the 
collection  of  penalties  and  damages  given 
by  this  section  is  a  statutory  cause  of  action 
and  the  ancillary  remedy  of  attachment  as 
provided    by    section   915    of    the    Revised 
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Statutes  (4  Fed.  Stat.  Annot.  577)  cannot 
issue.  Dixon  v.  Corinne  Runkel  Stock  Co., 
(E.  D.  N.  C  1914)  214  Fed.  418. 

Preliminary  injunction.  —  A  preliminary 
injunction  will  not  be  granted  when  the  de- 


VoL  n,  p.  369,  sec.  4868. 
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VoL  n,  p.  871,  sec.  4870. 


fendant  answers  under  oath  that  lines  and 
expressions  appropriated  from  the  complain- 
ant's monologue  were  not  originated  by  the 
eomplainant  but  were  in  prior  use  on  the 

Vol.  II,  p.  271,  sec.  4970. 

Use  of  part.  —  The  appropriation  of 
isolated  expressions  and  lines  is  sufficient 
to  constitute  infringement  if  complainant 
can  establish  their  originality  with  him. 
Hoffman  v.  Lc  Traunik,  (N.  D.  N.  Y.  1913) 
209  Fed.  375. 

Sepublication    of    portion    of    book    as 
adyertisement.  —  In  Stone  v.  Dugan  Piano 
Co.,  (E.  D.  La.  1914)   210  Fed.  399,  it  ap- 
peared that  the  complainant  had  copyright- 
ed a  book  entitled  "Manual  of  Instruction  in 
the  Use  of  Stone  &  McCarrick  (Incorporat- 
ed)  System  of  Salesmanship/'  intended  to 
be  used  by  its  subscribers  and  licensees  for 
reprinting  parts  thereof  in  a  series  of  ar- 
ticles   for    advertisements,    and    that    the 
Dugan  Piano  Company  had  republished  sub- 
stantial parts  of  the  copyrighted  book  in 
a  newspaper  as  advertisements  of  the  wares 
offered  by  it  for  sale.     Holding  that  such 
republication  as  an  advertisement  did  not 
constitute  an  infringement,  the  court  said: 
"As  to  whether  advertisements  may  be  copy- 
righted, there  are  cases  both  ways;  but  con- 
ceding, for  the  sake  of  argument,  that  ad- 
vertisements in  the  forms   copyrighted  by 
the    complainant    would    possess    sufficient 
artistic  and  literary  merit  to  be  the  subject 
of  copyright,  it  seems  to  me  that  the  second 
ground  of  objection  is  destructive  of  com- 
plainant's   case.      Complainant    has    copy- 
righted a  book  and  not  an  advertisement. 
Defendants    have    published    an    advertise- 
ment and  not  a  book.    The  book  is  in  the 
nature  of  a  manual  of  instruction  and  is 
designed  to  teach  piano  dealers  how  to  at- 
tractively  advertise   their   wares   and   con- 
tains forms,  or  models,  or  diagrams  of  ad- 
vertisements, just  as  we  may  choose  to  term 
them.     If   complainant  had  published  and 
copyrighted    a   manual    of    instruction    de- 
signed to  teach  piano  makers  how  to  build 
the  instruments,  any  person 'would  be  en- 
titled to   follow  the  instructions  and  dia- 
grams to  construct  a  piano.     I  can  see  no 
distinction  between  a  system  of  instruction 
as  to  how  to  make  a  piano  and  a  system 
of  instruction  as  to  how  to  draw  an  adver- 
tisement.   The  copyright  of  the  book  did  not 
prevent  the  general  public  from  making  use 
of  the  book  for  the  purpose  for  which  it  was 
designed,  notwithstanding  such  use  results 
in  the  publication  of  a  part  of  the  book  in 
the  form  of  an  advertisement.    In  my  opin- 
ion the  case  is  on  all  fours  with  the  decision 
in  Baker  ▼.  Selden,  101   U.   S.   99,  25  L. 
ed.  841." 

Dramatico-musical  composition.  —  A  per- 
formance of  a  dramatico-musical  composi- 
tion need  not  be  "for  profit"  in  order  to 
infringe  the  copyright,  and  it  may  be  in- 
fringed by  a  performance  in  words  and 
music  alone,  for  these  may  constitute  a 
dramatico-musical  performance,   and   it  is 
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stage,  the  damage  not  being  serious  and  no 
public  interest  being  involved.  Hoffman  v. 
Le  Traunik,  (N.  D.  N.  Y.  1913)  209  Fed. 
375. 


immaterial  that  the  performance  is  only 
of  a  scene  or  part  of  a  scene.  Herbert  v, 
Shanley  Co.,  (S.  D.  N.  Y.  1915)  222  Fed. 
344.  In  this  case  injunctive  relief  was  re- 
fused to  the  authors  of  a  dramatico-musical 
composition,  who  took  out  a  copyright  for 
one  of  its  songs  separately  as  a  musical 
composition,  since  by  so  doing  they  neces- 
sarily gave  to  the  public  all  musical  rights 
except  as  they  were  covered  by  the  result- 
ing copyright.  The  court  held  that  what- 
ever was  the  minimum  of  musical  rights,  it 
included  the  right  to  perform  the  music 
publicly  without  any  unnecessary  accessor- 
ies; that  singing  the  words  to  the  music  was 
within  the  musical  rights  so  dedicated  and 
that  a  public  performance  of  the  kind  was 
within  the  statutory  copyright  which  the 
authors  received  as  consideration  for  their 
dedication. 

Enjoining  state  court  from  determining 
question  of  fact.  —  Section  4970  authoriz- 
ing injunctions  to  prevent  the  violation  of 
a  right  secured  by  the  act,  does  not  author- 
ize a  federal  court  to  enjoin  a  state  court 
from  determining  a  question  of  fact  as  to 
the  ownership  of  literary  property.  The 
idea  that  as  soon  as  it  appears  that  some 
question  of  fact  is  shown  to  exist,  the 
state  court  may  be  enjoined  from  acting, 
has  no  support  in  precedent  or  principle. 
Carl  Laemmle  Music  Co.  v.  Stern,  (S.  D.  N. 
Y.  1913)  209  Fed.  129. 

Preliminary  injimction.  —  A  preliminary 
injunction  restraining  the  infringement  of  a 
copyright  will  not  be  granted  when  the 
plaintiff's  title  to  rights  in  the  works  alleged 
to  be  copyrighted  is  denied  in  the  answer 
and  the  plaintiffs  have  introduced  no  evi- 
dence to  prove  their  title.  Ginn  v.  Apollo 
Pub.  Co.,  (E.  D.  Pa.  1913)  209  Fed.  713. 

A  preliminary  injunction  is  granted  more 
readily  in  dramatic  than  in  other  cases 
because  the  delay  in  waiting  for  a  final 
decree  would  generally  amount  to  a  denial 
of  justice.  Chappell  v.  Fields,  (C.  C.  A. 
2d  Cir.  1914)   210  Fed.  864. 

Pleading.  —  Bill  or  complaint,  —  In  Bu- 
reau of  National  Literature  v.  Sells,  (W.  D. 
Wash.  1914)  211  Fed.  379,  it  was  held  that 
an  allegation  that  the  plaintiff  was  the  own- 
er of  the  copyright  of  a  work  known  as 
"Messages  and  Papers  of  the  Presidents" 
and  that  the  defendants  had  secured  second 
hand  sets  of  the  publication  and  recon- 
structed them  and  were  selling  them  re- 
bound to  the  public  as  and  for  the  publica- 
tion published  by  the  plaintiff,  did  not  state 
a  cause  of  action  for  infringement  of  copy- 
right. But  had  the  complaint  alleged  that 
the  defendants  sold  and  delivered  copies  to 
which  the  plaintiff  still  retained  title,  the 
allegation  would  have  been  sufficient. 


VoL  III  p.  <7>,  MC.  1. 
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19W  Snpp,  p.  SI,  MC.  1  (e). 


Vol.  II,  p.  272,  sec.  1. 

Requirements  as  to  notice. — ^Eveiy  reproduction  of  a  copyrighted  painting  must  bear  a 
statutory  notice  even  though  seyeral  appear  on  one  sheet.  Dejonge  ▼•  Brei3cer  &  Keuler 
Co.,  (1914)  236  U.  S.  33,  36  6.  Ct.  6,  60  U.  S.  (L.  ed.)  113. 


1909  Supp.,  p.  81,  sec.  1  (a) 

"Print"  —  Printinff  includes  typewriting 
or  mimeogpraphing.  Macmillan  Co.  ▼.  King, 
(D.  C.  ^Uss.  1914)  223  Fed.  862. 

Publish.  —  In  Macmillan  ▼.  King,  (D.  C. 
Mass.  1914)  223  Fed.  862,  the  court  said: 
''It  is  not  necessary,  in  order  to  constitute 
publication,  that  they  should  have  been  of- 
fered in  the  market  to  whoever  chose  to  buy 
them.    There  may  be  a  limited  publication, 

1909  Supp.,  p.  81,  sec.  lb. 

"Copies"  and  "Tersions."  —  Memoranda 
sheets  prepared  by  a  teacher  for  the  use  of 
his  students  from  a  copyrighted  work  oon> 
stitute  "copies"  or  "other  versions"  of  the 
work  and  an  infringement.  Macmillan  t. 
King,  (D.  G.  Mass.  1914)  223  Fed.  862. 

Meaning  of  words  "make  any  other  Tor- 
sion thereof."  —  In  Ricordi  v.  Mason, 
(C.  C.  A.  2d  Cir.  1913)  210  Fed.  277,  the 


which  will  entitled  the  owner  of  the  copy- 
right to  an  injunction.  Ladd  y.  Oxnard,  (C 
C.)  76  Fed.  703,  730.  And,  as  held  in  that 
case,  there  may  be  such  publication,  al- 
though the  number  of  persons  to  whom 
copies  are  delivered  is  hmited,  and  their 
rights  to  the  copies  also  limited  by  agree- 
ment with  them." 


court  held  that  a  publication  entitled  "Opera 
Stories"  which  was  nothing  but  a  brief 
epitome  of  the  plots  of  two  operas,  the 
librettos  of  which  had  been  copyrighW,  was 
not  "a  version"  of  the  copyrighted  work. 
See  also  Ricordi  v.  Mason,  (S.  D.  N.  Y. 
1912)  201  Fed.  184;  and  annotation  thereto 
in  1914  Supp.  p.  667. 


1909  Supp.,  p.  81,  sec.  1  (e)^ 

"For  profit"— By  the  words  "for  profit" 
Congress  seems  to  have  meant  a  direct 
pecuniary  charge  for  the  performance,  such 
as  an  admission  fee  or  a  lee  deposited  in  a 
coin  operated  machine,  although  the  latter 
is  excepted  by  the  act.  John  Church  Co.  v. 
Hilliard  Hotel  Co.,  (C.  C.  A.  2d  Cir.  1916) 
221  Fed.  229. 

"Musical  composition"  would  seem  to 
mean  both  words  and  music.  Mills  v. 
Standard  Music  Roll  Co.,  (D.  C.  N.  J.  1916) 
223  Fed.  849. 

Infringement  of  copyrighted  musical 
composition  by  licensee.  —  In  Mills  v. 
Standard  Music  Roll  Co.,  (D.  C.  N.  J.  1916) 
223  Fed.  848,  wherein  it  was  held  that  an 
infringement  of  musical  composition  was 
shown,  the  facts  as  stated  by  the  court  were 
as  follows:  "F.  A.  Mills,  Incorporated,  the 
plaintiff,  has  instituted  two  suits  against 
the  Standard  Music  Roll  Company,  a  cor- 
poration, the  defendant,  for  alleged  infringe- 
ments of  the  plaintiff's  copyrights  in  two 
musical  compositions,  entitled  respectively, 
'Waiting  for  the  Robert  £.  Lee'  and  'Take 
Me  to  iXat  Swanee  Shore.*  They  were  copy- 
righted on  May  3,  1912,  and  August  30, 
1912,  respectively.  The  suits  were  tried 
together,  as  the  facts  and  questions  pre- 
sented in  each  are  the  same.  The  plaintiff 
is  engaged  in  the  publication  of  musical  com- 
positions, and  the  defendant  in  the  manu- 
facture of  perforated  music  rolls  serving  to 
reproduce  mechanically  the  musical  features 
of  such  compositions.  Prior  to  the  commit- 
ting of  the  alleged  infringing  acts,  the  plain* 
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tiff  had  licensed  the  defendant  to  use  the 
copyrighted  musical  compositions  in  the 
manufacture  of  its  perforated  rolls.  The  de- 
fendant inclosed  ana  distributed  in  the  boxes 
containing  the  rolls  separate  sheets  or  slips 
of  paper,  on  which  it  had  caused  to  be 
printed  the  words  or  lyrics  of  the  compo- 
sitions. This,  it  is  claimed,  infringed  uie 
plaintiff's  copyrights." 

The  court  said:  "But  it  is  further  urged 
on  behalf  of  the  defendant  that  because  the 
plaintiff  has  licensed  others  to  use  the  copy- 
righted works  upon  parts  of  instruments 
serving  to  reproduce  mechanically  the  musi- 
cal works,  and  has  failed  to  file  a  notice 
thereof  in  the  Copyright  Office,  as  provided 
by  subsection  V  of  section  1  of  the  act  of 
1909,  it  is,  by  virtue  of  that  section,  barred 
from  anjr  recovery  for  an  infringement  of 
its  copyrights.  It  is  true  that  this  section 
makes  it  the  duty  of  the  owner  of  the  copy- 
right, if  he  uses  the  musical  composition 
himself  for  the  manufacture  of  parts  of  in- 
struments serving  to  reproduce  mechanically 
the  musical  work,  or  licenses  others  to  do 
so,  to  file  a  notice  thereof  in  the  Copyright 
Office,  and  provides  that  'any  failure  to  file 
such  notice  shall  be  a  complete  defense  to 
any  suit,  action  or  proceeding  for  any  in- 
fringement of  9uoh  copyright.'  It  is  the 
defendant's  contention  that  this  provision 
bars  recovery  for  any  infringement  of  the 
copyright;  while  the  plaintiff  contends  tiiat 
it  only  precludes  it  from  instituting  a  suit 
for  infringement  against  one  using  the  copy- 
righted work,  or  a  part  thereof,  in  the  man* 


1809  Snpp^  p.  81,  sea  1  (e). 


COPYRIGHT. 


1800  Supp.,  p.  88,  sec  8. 


ufacture  of  parts  of  instrumentB  senring  to 
reproduce  mechanically  the  musical  work. 
I  think  that  the  latter  construction  is  the 
proper  one.  The  question  is  novel,  not  hav- 
mg  been  passed  upon  by  any  court,  so  far  as 
I  have  been  able  to  ascertain.  The  statute 
secures  to  the  persons  entitled  thereto  sev- 
eral exclusive  rights,  which  are  mentioned 
separately  in  distinct  subsections.  The 
plaintiff  was  entitled  to  the  exclusive  right 

(1)  to  print,  reprint,  publish,  copy,  and 
vend  the  copyrighted  work  (subsection  'a') ; 

(2)  to  perform  the  copyrighted  work  pub- 
licly for  profit,  etc.;  and  Js)  for  the  pur- 
poses set  forth  in  subsection  'a,'  to  make 
any  arrangement  or  setting  of  it  or  of  the 
melody  of  it  in  any  system  of  notation  or 
any  form  of  record  in  which  the  thought  of 
an  author  could  be  recorded  and  from  which 
it  might  be  read  or  reproduced  (subsection 
V).  The  two  first  mentioned  rights  existed 
prior  to  the  act  of  1909  (Rev.  Stat.  §§  4952 
and  4966),  but  the  third  one  did  not. 
White-Smith  Music  Publishing  Conipany  v. 
Apollo  Company,  209  U.  6.  1,  28  Sup.  Ct. 
319,  52  L.  ed.  655,  14  Ann.  Cas.  628.  In 
snbseetion  'e'  it  is  provided,  'as  a  condition 
of  extending  the  copyright  control  to  such 


mechanical  reproductions,'  that  if  the  owner 
of  the  copyrigot  use  or  permit  others  to  use 
the  copyrighted  work  upon  parts  of  instru- 
ments serving  to  reproduce  mechanically  a 
musical  work,  any  other  person  may  make 
similar  use  of  it  upon  payemnt  of  a  royalty 
therein  provided  for ;  and  in  a  separate  and 
further  proviso  of  the  same  subsection  ap- 
pears  the  clause  which  the  defendant  now 
invokes.  Subsection  V  confers  and  deals 
with  certain  phases  of  a  new  copyright.  The 
failure  to  file  the  notice  of  user  is,  bv  the 
act,  a  defense  to  an  infringement  of  ^such' 
copyright.  The  use  of  the  word  'such,'  there- 
fore, I  think,  refers  only  to  the  copyright 
conferred  by  subsection  'e.'  Also  the  loca- 
tion of  the  proviso  in  the  section  and  con- 
text, I  think,  lends  strength  to  this  view. 
The  proviso  is  found  in  and  it  is  part  of  a 
distinct  subsection,  and  is  not  applicable  at 
all  to  some  of  the  other  matters  dealt  with 
in  the  other  subsections.  It  therefore  fol- 
lows that,  as  these  suits  are  not  for  infringe- 
ment of  the  plaintiff's  exclusive  right  se- 
cured under  subsection  V,  but  for  the  right 
secured  under  subsection  'a,'  the  plaintiff's 
failure  to  have  filed  a  notice  of  user  is  not 
a  defense  to  this  suit." 


1909  Supp.,  p.  82,  sec.  2. 

AtMudonment  of  common  law  right.— 
One  who  has  obtained  statutory  copyright 
of  a  book  or  play  does  not  retain  any  com- 
mon-law right  in  literary  property  by  vir- 
tue of  this  section,  whicn  is  intended  only 
to  indicate  that  the  statute  does  not  dis- 


place the  common-law  right.  Whoever  elects 
to  avail  himself  of  the  statute,  must  be  held 
to  have  abandoned  his  common-law  right. 
Photo-Drama  Motion  Picture  Co.  v.  Social 
Uplift  Film  Corporation,  (G.  a  A.  2d  Cir. 
1915)  220  Fed.  448. 


1909  Supp.,  p.  82,  sec.  3. 

Musical  composition. -:- In  the  case  of  a 
copyrighted  musical  composition  the  unau- 
thoriz^  use  of  either  the  words  or  musio 
separately  will  constitute  an  infringement 
of  the  copyright  although  the  words  and 
music  are  not  copyrighted  separately.  Mills 
T.  Standard  Music  Roll  Co.,  (D.  C.  N.  J. 
1915)  223  Fed.  849,  wherein  the  court  said: 
"It  has  been  so  held  in  this  district  in  M. 
Witmark  &  Sons  v.  Standard  Music  Roll  Co., 
(D.  C.)  213  Fed.  532,  although  this  appar- 
ently was  not  the  rule  in  this  circuit  prior 
to  the  act  of  1909.  M.  Witmark  &  Sons 
Co.  V.  Standard  Music  Roll  Co.,  221  Fed. 
376,  (C.  G.  A.  3d  Cir.).  It  therefore 
follows  that  the  defendant  has  infringed 
the  plaintiff's  copyrights  by  the  unauthor- 
ized printing  and  distribution  of  the  words 
of  the  copyrighted  musical  compositions." 
In  Witmark  v.  Standard  Music  Roll  Co.,  ( C. 
C.  A.  3d  Cir.  1915)  221  Fed.  376,  which  af- 
firmed (D.  C.  N.  J.  1914)  213  Fed.  532  and 
is  mentioned  in  the  above  (]^uotation,  the 
court  said:  "The  practical  mterprel^tion 
which  for  a  long  time  had  been  given  to  this 
statute  by  the  Copyright  Office  for  the  regis- 
tration of  copyrights  required  the  applicant 
to  state  whether  the  article  for  which  he 
desired  copyright  is  a  book,  musical  com 
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position,  engraving,  or  other  thing  as  de- 
fined. Articles  named  in  the  copyright  stat- 
utes as  subject  to  copyright  were  classified 
on  the  application  blanks,  and  the  rule  has 
provided  that,  if  only  the  words  of  a  song 
were  desired  to  be  protected,  the  application 
should  be  made  out  for  a  'book';  whereas,  if 
protection  was  desired  for  both  words  and 
music,  the  application  had  to  be  made  for  a 
musical  composition.  The  Copyright  Of- 
fice in  1905,  in  further  interpretation  of  the 
statute  enumerating  the  classes  of  articles 
which  became  subjects  of  copyright  protec- 
tion, informed  persons  generally  that,  'if 
the  words  only  of  a  song  are  desired  to  be 
protected,  the  designation  "book"  should  be 
used.'  IJnder  these  rules  a  copyrighted 
'musical  composition'  covered  words  and 
music;  while,  if  the  applicant  intended  to 
copyright  only  the  woras  of  a  song,  he  must 
have  designated  his  work  under  the  classi- 
fication of  'book,'  which  has  been  construed 
to  be  a  literary  composition." 

The  words  ''component  parts"  do  not 
mean  subdivision  of  rights,  licenses,  or  privi- 
leges, but  refer  to  tne  chapters,  subdivi- 
sions, acts  and  the  like,  of  which  most 
works  are  composed.  New  Fiction  Pub.  Co. 
T.  Star  Co.,  (S.  D.  N.  Y.  I9l6)  220  Fed.  994. 


1809  Snpp.,  p.  8S,  sec.  7. 


COPYRIGHT. 


IMO  Snpp.,  p.  83,  sec  S  (b). 


1909  Supp.,  p.  83,  sec.  7. 

Public  documents. — ^An  article  that  was  a  republication  of  a  bulletin  issued  by  the 
United  States  Bureau  of  Education  was  held  to  be  not  copyrighted  for  want  of  original 
authorship.    Du  Puy  v.  Post  TeL  Co.,  (C.  C.  A.  3d  Cir.  1914)  210  Fed.  883. 


1909  Supp.,  p.  83,  sec.  8. 


History  of  copyright  legislation  and 
rights  of  aliens  thereunder.  —  In  Bentley 
V.  Tibbals,  (C.  C.  A.  2d  Cir.  1915)  223  Fed. 
247,  the  court  said:  "The  English  House  of 
Lords,  in  Donaldson  v.  Becket,  4  Burr.  2408 
(1774),  decided  that  the  exclusive  right  of 
multiplying  and  vending  copies  of  an  intel- 
lectual work  is  of  purely  statutory  origin. 
And  the  Supreme  Court  of  the  United  States 
rendered  a  similar  decision  in  Wheaton  v. 
Peters,  8  Pet.  691,  8  L.  ed.  1055  (1834) .  The 
earliest  statute  on  the  subject  was  passed 
in  England  in  1710.  St.  8  Anne,  c.  19. 
Connecticut  passed  a  copyright  act  in  1783, 
which  was  entitled  *An  act  for  the  encour- 
agement of  literature  and  genius.'  It  recited 
in  its  preamble  that:  'It  is  perfectly  agree- 
able to  the  Principles  of  Natural  Equity  and 
Justice  that  every  Author  should  be  secured 
in  receiving  the  Profits  that  may  arise  from 
the  Sale  of  His  works,  and  such  Security 
may  encourage  Men  of  Learning  and  Genius 
to  publish  their  Writings;  which  may  do 
Honor  to  their  Country  and  Service  to  Man- 
kind.' Acts  and  Laws  of  Conn.  Jan.  Sess. 
1783.  By  that  act  copyrights  were  to  be 
granted  for  14  years,  with  the  benefit  of  a 
second  term  of  the  same  length.  The  act 
was  passed  in  January  and  Massachusetts 
passed  a  like  act  in  March  and  New  Jersey 
in  May  of  the  same  year.  St.  1782,  c.  58. 
Virginia  followed  in  1785  (12  Henning's  St. 
at  Large,  p.  30),  and  New  York  in  1786 
(Laws  1786,  c.  54).  These  acts  were  all 
passed  prior  to  the  adoption  of  the  Consti- 
tution of  the  United  States.  But  Congress, 
in  the  exercise  of  the  power  conferred  upon 
it  by  the  Constitution  *to  promote  the  prog- 
ress pf  science  and  the  useful  arts,  by  secur- 
ing for  limited  times  to  authors  and 
inventors  the  exclusive  right  to  their  respec- 
tive writings  and  discoveries,'  passed  the 
first  federal  statute  on  the  subject  on  May 
31,  1790.  1  Stat.  p.  124,  c.  15.  The  act  of 
1790  granted  copyright  to  such  author  only 
as  may  be  'a  citizen  of  the  United  States  or 
resident  therein,'  and  this  continued  to  be 


the  policy  of  Congress  in  the  subsequent 
acts  passed  upon  the  subject  until  1891. 
Prior  to  that  time,  and  beginning  as  early 
as  1837,  0)ngress  was  asked  many  times  to 
grant  protection  to  foreign  authors  and  it 
repeatedly  refused  to  do  so.  In  this  respect 
the  United  States  pursued  for  years  a  policy 
less  liberal  than  Great  Britain  and  other 
foreign  nations.  By  the  act  of  Congress  of 
March  3,  1891,  the  provisions  of  the  copy- 
right laws  of  the  United  States  were  ex- 
tended to  citizens  and  subjects  of  a  foreign 
state  or  nation  only  when  such  state  or 
nation  permits  to  citizens  of  the  United 
States  of  America  the  benefit  of  copyright 
on  substantially  the  same  basis  as  to  its 
own  citizens,  or  when  such  foreign  state  or 
nation  is  a  party  to  an  international  agree- 
ment which  provides  for  reciprocity  in  the 
granting  of  copyright,  by  the  terms  of  which 
agreement  the  United  States  of  America 
may  at  its  pleasure  become  a  party  to  such 
agreement.  26  Stat.  p.  1106,  c.  565.  And 
the  President  of  the  United  States,  acting 
under  the  provisions  of  the  act,  issued  a 
proclamation  on  July  1,  1891,  in  which  he 
declared  that,  as  citizens  of  the  United 
States  had  the  benefit  of  copyright  in  Great 
Britain  on  substantially  the  same  basis  as 
the  subjects  of  that  country,  those  subjects 
were  entitled  to  the  benefits  given  under  the 
Copyright  Act  of  Congress  of  1891.  27  Stat, 
pp.  981,  982.  And  under  the  Copyright  Act 
of  1909  the  subjects  of  Great  Britain  are 
still  entitled  to  the  benefit  of  the  privileges 
of  copyright  in  the  United  States.  The  act 
in  section  8  declares  that  the  author  of  any 
work  made  the  subject  of  copyright  by  the 
act  shall  have  copyright  for  such  work  un- 
der the  conditions  and  for  the  terms  speci- 
fied in  the  act.  In  accordance  with  the  pro- 
visions of  the  act  the  President  of  the 
United  States  on  April  9,  1910,  issued  his 
proclamation  declaring  that  under  the  con- 
ditions of  the  act  the  subjects  of  Great 
Britain  were  entitled  to  the  benefits  of  the 
act." 


1909  Supp.,  p.  83,  sec.  8  (b). 


ft 


Judicial  notice  of  reciprocal  conditions. — 
April  9,  1910,  President  Taft  issued  a 
proclamation  stating  that  citizens  of  Great 
Britain  are  entitled  to  the  benefit  of  our 
copyright  law,  with  an  exception  not  ma- 
terial in  this  case.  This  proclamation  is 
conclusive  evidence  of  the  fact  that  Great 


Britain  at  that  date  gave  our  citizens  the 
benefit  of  her  copyright  laws  on  substan- 
tially the  same  basis  as  to  her  own  citizens, 
and  the  courts  have  no  right  to  review  it." 
Chappell  V.  Fields,  (CCA,  2d  Cir.  1914) 
210  Fed.  864. 
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1900  Siipp.,  p.  84,  sec.  9. 
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1000  Supp.,  p.  88»  sec  20. 


1909  Supp.,  p.  84,  sec.  9. 

The  statutory  requirements  as  to  notice 
must  be  strictly  complied  with,  although  a 
slight  variance  in  the  words,  or  in  the  order 
of  the  words,  if  the  matter  is  substantially 
the  same,  will  not  invalidate  the  notice. 
Bentley  v.  Tibbals,  (C.  C.  A.  2d  Cir.  1916) 
223  Fed.  247. 

The  only  object  of  the  notice  required  by 
the  statute  is  to  give  notice  of  the  copy- 
right to  the  public.  It  is  given  to  the  pub- 
lic to  prevent  any  person  from  making  him- 
self subject  to  the  penalty  impost  for 
violation  of  the  copyright  without  knowl- 
edge of  the  copyright.  Bentley  v.  Tibbals, 
(C.  C.  A.  2d  Cir.  1916)  223  Fed.  247. 

A  notice  in  an  nncopyrighted  work  that 
it  contains  copyrighted  matter  does  not 
prevent  the  republication  by  a  stranger  of 
the  uncopyrighted  book  if  the  author  has 
so  embodied  the  copyrighted  with  the  un- 
copyrighted matter  that  one  reading  his 
work  cannot  distinguish  between  the  two. 


Bentley  v.  Tibbate,  (C.  C.  A.  2d  Cir.  1916) 
223  Fed.  247. 

Failure  to  give  notice.  —  Prior  to  the 
present  statute  the  lawful  method  of  ob- 
taining copyright  was  laid  down  in  Rev. 
Stat.  sec.  4966,  (2  Fed.  Stat.  Annot.  261) 
as  amended  from  time  to  time.  That  sec- 
tion prescribed  what  had  to  be  done,  not 
only  in  regard  to  copyrighted  books  and  the 
like,  but  also  such  things  as  photographs, 
drawings,  etc.  Section  9  of  the  act  of  1909 
carried  forward  the  historic  method  of  ob- 
taining copyright  and  corresponds  substan- 
tially with  Rev.  Stat.  sec.  4966.  Around 
this  method  of  procuring  copyright  has 
grown  a  great  body  of  case  law  the  sum  of 
which  is  that  publication  without  such  no- 
tice amounts  to  a  dedication  to  the  public 
sufficient  to  defeat  all  subsequent  efforts  at 
copyright  protection.  Universal  Film  Mfg. 
Co.  V.  Copperman,  (S.  D.  N.  Y.  1914)  212 
Fed.  301. 


1909  Supp.,  p.  86,  sec.  20. 

Defective  or  distorted  notice  as  omis- 
sion.—  A  notice  which  is  defective,  dis- 
torted or  illegible  is  tantamount  to  an 
"omission"  of  such  notice.  Strauss  v.  Penn 
Printing,  etc.  Co.,  (E.  D.  Pa.  1916)  220 
Fed.  977,  wherein  the  facts  were  stated  by 
the  court  as  follows:  "The  complainant  is 
the  owner  of  a  duly  registered  copyright 
granted  to  him  October  2,  1911,  for  a  pic- 
ture or  drawing  conceived  and  executed  by 
him,  which  copyright  entitled  him  to  the 
sole  right  to  print,  reprint,  publish,  copy, 
reproduce  and  vend  the  said  picture  or 
drawing.  The  complainant  granted  a  license 
to  Gimbel  Bros.,  merchants  of  the  city  of 
New  York  and  Philadelphia,  to  reproduce 
and  publish  copies  of  the  picture,  under  its 
name  "La  Promenade  des  Toilettes  at  Gimbel 
Bros.,'  for  the  purpose  of  illustrating  adver- 
tisements of  their  wares.  In  pursuance  of 
that  license,  the  picture,  representing  a 
woman  in  artistic  pose  and  costume,  was  re- 
produced in  the  Press,  a  newspaper  of  Phil- 
adelphia, on  October  4,  1911,  as  an  adver- 
tisement of  Gimbel  Bros,  in  connection  with 
•La  Promenade  des  Toilettes." 

"The  defendant,  a  corporation  engaged  in 
printing  posters,  copied  the  picture  from  a 
copy  of  the  Press  of  October  4,  1911,  caused 
a  cut  to  be  made  therefrom  much  enlarged 
in  size,  and  made  therefrom  2,600  posters. 
It  sold  2,260  copies,  and  at  the  time  of  the 
hearing  had  in  its  possession,  unsold,  260 
copies.  There  was  offered  in  evidence  by  the 
complainant  from  the  bound  files  of  the^ 
Press  a  copy  of  the  Press  of  October  4,  1911, 
containing  the  picture  with  Gimbel's  adver- 
tisement. There  was  also  offered  by  the 
defendant  a  page  of  the  Press  of  October  4, 
1911,  containing  the  picture  and  advertise- 
ment, which,  as  appears  from  the  testimony, 
was  similar  to  the  copy  from  which  the  cut 
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was  made  from  which  the  posters  were  man- 
ufactured. 

"The  defendant  admits  that  the  posters 
manufactured  by  it,  including  those  sold, 
are  copies  of  the  Press'  reproduction  of  the 
complainant's  copyrighted  work,  but  denies 
that  upon  every  copy  of  the  picture  or 
drawing  published  or  caused  to  be  published 
by  Gimbel  Bros,  there  was  inscribed  or 
printed  as  prescribed  by  law  the  letter  *C* 
inclosed  within  a  circle,  with  the  complain- 
ant's name  thus,  'C.  Malcolm  Strauss,'  as 
claimed  by  the  complainant.  The  defend- 
ant denies  that  there  appeared  on  the  copies 
whereof  it  has  or  had  knowledge  any  no- 
tice of  the  copyright  of  the  picture,  and 
avers  that  there  was  an  omission  of  the 
requisite  notice,  and  that  it  was  misled  by 
the  omission  into  believing  that  the  picture 
was  by  the  publication  in  the  Press  dedicat- 
ed to  the  public."  Holding  that  under  the 
circumstances  the  complainant  was  not  en- 
titled, in  view  of  this  section,  to  recover 
damages,  the  court  said:  "An  examination 
of  the  pictures  printed  in  the  Press,  in  evi- 
dence, is  sufficient  to  show  that  the  notice 
of  copyright  prescribed  by  the  act  was  omit- 
ted from  those  reproductions.  The  name 
'Malcolm  Strauss'  appears  below  the  figure 
of  the  woman,  and  immediately  below  the 
initial  'S'  of  the  name  'Straus'  appears  a 
small  blurred  print  mark,  the  outline  of 
which  is  roughly  semicircular  in  shape,  with 
the  arc  uppermost.  Within  the  semicircu- 
lar outline  is  an  indistinct  and  blurred  im- 
pression, which,  upon  close  scrutiny  by  one 
searching  for  notice  or  having  actual  no- 
tice of  the  copyright,  bears  some  resemb- 
lance to  the  extreme  upper  part  of  the  letter 
'C  To  one  not  searching  for  notice  and 
having  no  actual  notice  of  the  copyright,  the 
mark  would  appear  merely  as  an  irregular 
and  indistinct  blur  upon  the  paper,  such  as 


1909  Supp.,  p.  86,  sec  90. 
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1900  Snpp.,  p.  87,  sec  88K. 


frequently  occurs  accidently  in  newspaper 
prints.  Without  notice  these  blurred  and 
indistinct  impressions  would  not  convey  to 
any  one's  mind  the  fact  that  thev  were  in- 
tended for  the  letter  'C  inclosed  within  a 
circle,  thus:  ©,  as  prescribed  by  section 
38  of  the  Copyright  Act  of  March  4,  1900. 
In  view  of  present  knowledge  that  the  com- 
plainant's work  was  copyrighted,  it  is  ap- 
parent that,  through  accident  or  mistake 
causing  injury  to  the  matrix  or  stereotyped 
plate  used  in  making  the  print,  the  blurred, 
irregular,  and  indistinct  mark  was  caused 
to  appear  in  place  of  the  copyright  notice 
for  which  it  was  intended.  Under  these  cir- 
cumstances, under  section  20  of  the  act,  the 
copyright  is  not  invalidated,  nor  would  the 
complainant's  recovery  for  infringement  be 
prevented  if  the  defendant,  after  actual  no- 

1909  Supp.,  p.  87,  sec.  25. 

Scope  of  section.  —  It  is  immaterial,  so 
far  as  the  remedies  provided  by  this  section 
are.  concerned,  that  a  copyright  was  ob- 
tained prior  to  its  passage.  It  was  compe- 
tent for  Congress  to  give  additional  or  more 
severe  or  drastic  remedies  for  the  infringe- 

1909  Supp.,  p.  87,  sec.  25a. 

Right  to  injunction  as  dependent  on  clean 
hands  maxim.  —  An  English  author  who 
imports  his  work  into  this  country  in  viola^ 
tion  of  the  act  of  Congress  requiring  the 
printing  of  such  work  to  be  from  type  set 
up  in  this  country,  (see  section  15)  is  never- 
theless in  a  position  to  invoke  the  aid  of 
equity  to  prevent  an  infringement  of  his 
copyright,  as  the  maxim  that  one  who  comes 
into  equity  must  come  with  clean  hands  is 
limited  to  misconduct  connected  with  the 

1909  Supp.,  p.  87,  sec.  25b. 

"Damages"  and  "profits."  —  In  Strauss 
V.  Penn  Printing,  etc.,  Co.,  (E.  D.  Pa. 
1915)  220  Fed.  077,  it  was  held  that  there 
was  an  omission  of  the  notice  provided  for 
in  section  18.  Determining  the  question  of 
recovery  for  infringement  the  court  said: 
** Under  these  circumstances,  the  complain- 
ant is  not  entitled,  in  view  of  section  20,  to 
recover  damages,  and  none  were  proved  at 
the  trial.  It  is  apparent  from  the  lan- 
guage of  the  act,  nowever,  that  damages 
alone  are  excluded  from  recovery,  and  not 
the  infringer's  profits,  as  section  25  of  the 
act  provides  that  the  person  infringing  shall 
be  liable  (a)  to  an  injunction  and  (b)  to 
'such  damages  as  the  copyright  proprietor 
may  have  suffered  due  to  the  infringement, 
as  well  as  all  the  profits  which  the  infringer 
shall  have  made  from  such  infringement.' 
That  damages  are  differential  from  profits 
further  appears,  in  that  the  section  pro- 
vides that  the  complainant  shall  recover  'in 
lieu  of  actual  damages  and  profits  such 
damages  as  to  the  court  shall  appear  to 


tice  of  the  copyright,  had  begun  an  under- 
taking to  infringe.  There  is  no  evidence  in 
the  ease  that  the  defendant  had  actual  no- 
tice of  the  copyright,  but,  on  the  other  hand» 
it  is  sufficiently  established  that  it  is  'an 
innocent  infringer  who  has  been  misled  by 
the  omission  of  the  notice,'  as  provided  in 
section  20.  Counsel  for  the  complainant 
contends  that  there  is  no  'omission,  as  the 
notice  was  present,  although  in  distorted 
form.  As  the  mark  accompanying  the  pic- 
ture in  the  Press  does  not  resemble  the  let- 
ter 'C  within  a  circle,  it  would  not  sire 
notice  to  any  one  not  having  notice  other- 
wise, and  as  the  act  is  explicit  as  to  the 
form  of  the  notice  prescribed,  and  there  ia 
no  letter  'C  and  no  circle  present,  it  fol- 
lows that  there  was  an  omission  of  the 
prescribed  notice." 


ment  of  copyrights  theretofore  granted. 
But,  of  course,  the  remedies  would  only  ap- 
ply in  the  case  of  infringements  committed 
after  this  section  went  into  effect.  Huebscb 
V.  Arthur  H.  Crist  Co.,  (N.  D.  N.  Y.  1914  > 
209  Fed.  886. 


matter  in  litigation,  whereas  the  offense 
committed  in  wrongfully  importing  the 
work  is  not  wrong  done  to  the  defendant  but 
is  an  offense  against  the  United  States. 
Bentley  v.  Tibbato,  (C.  C.  A.  2d  Cir.  1915) 
223  Fed.  247. 

Proof  of  actual  damage  is  not  necessary 
for  the  issuance  of  an  injunction,  if  infringe- 
ment appears  and  damage  may  probably  fol- 
low from  its  continuance.  Macmillan  Co. 
V.  King,  (D.  C.  Mass.  1914)  223  Fed.  802. 
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be  Just,  and  in  assessing  such  damages  the 
court  may,  in  its  discretion,  allow  the 
amoimts  as  hereinafter  stated,  •  •  » 
and  such  damages  shall  in  no  other  case 
exceed  the  sum  of  five  thousand  dollara 
nor  be  less  than  the  sum  of  two  hundred 
and  fifty  dollars,  and  shall  not  be  regarded 
as  a  penalty.'  It  appears,  therefore,  that 
the  damages  which  the  court  in  its  dis- 
cretion may  allow  are  to  be  'in  lieu  of 
actual  damages  and  profits.'  Inasmuch  as 
section  20  provides  that  circumstances  such 
as  are  found  in  this  case  'shall  prevent  the 
recovery  of  damages,'  they  preclude  the  re- 
covery of  'such  damages  as  to  the  court 
shall  appear  to  be  just'  under  section  25,  as 
there  is  no  provision  that  such  damages 
shall  be  assessed  in  lieu  of  profits  alone. 
The  distinction  between  'damages'  and 
'profits'  is  pointed  out  in  the  opinion  of 
Judge  Gray  in  Sharpless  v.  Lawrence,  213 
Fed.  423,  130  C.  C.  A.  59.  Neither  does 
the  act  provide  any  minimum  or  maximum 
limitation  of  amount  of  profits  recoverable. 


1809  Supp^  p.  87»  sec  251)w 
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1900  Sttpp.,  p.  91,  tec.  40, 


They  are  to  consist  of  'all  the  profits  the 
infringer  shall  have  made  from  such  in- 
fringement.' " 

miere  the  infringing  acts  do  not  result 


in  the  plaintiff  suffering  actual  damages^ 
nominal  damages  of  six  cents  should  be  al- 
lowed. Mills  V.  Standard  Music  Boll  Co^ 
(D.  G.  N.  J.  1015)  223  Fed.  849. 


1909  Supp.,  p.  88,  sec.  25b,  cl.  fourth. 


Infringement  of  cartoons.  —  In  Hill  y, 
Whalen,  (S.  D.  N.  Y.  1014)  220  Fed.  350, 
the  facts  as  stated  by  the  court  were  as  fol- 
lows: "The  complainant  in  this  case  is  the 
excluslTe  licensee  of  the  dramatic  rights  of 
copyrighted  cartoons  which  purport  Ui  show 
the  features  of  two  imaginary  individuals  to 
whom  the  artist  has  given  the  names  of 
"Mutt'  and  'Jeff.'  These  dramatic  rights  are 
of  great  value.  Mr.  Bishop,  the  artist  and 
author  of  the  cartoons,  has  from  them  with- 
in a  period  of  three  years  received  between 
$60,000  and  $70,000  in  royalties.  The  de* 
fendant  arranged  a  dramatic  performance, 
which  he  called  In  Cartoonland,'  and  in 
which  he  introduced  as  characters  of  con- 
siderable prominence  two  personages,  to 
whom  he  gave  the  names  of  'Nutt'  and 
'Giff.'  They  were  'Mutt'  and  'Jeff.'  Every- 
body BO  understood,  and  it  was  intended  tiiat 
everybody  should  so  understand.  They  were 
eoetumed  and  made  up  with  that  end  in 
view.  The  language  used  by  them  contained 
some  important  direct  quotations  from  the 
more  striking  catchwords  which  had  be- 
come familiar  as  the  utterances  of  one  or  the 
other  of  these  imaginary  beings.  The  rest 
of  the  words  put  in  their  mouths  were  in 
substantial  harmony  with  the  characters 
given  them  by  the  original  artist.  The  de- 
fendant says  that  his  representation  of  them 
was  a  mere  parody  or  burlesque  of  the 
original,  and  was  so  intended."  Holding 
that  there  was  an  infringement  of  the  copy- 
right of  the  original  cartoons,  the  court 
said :  "A  copyrighted  work  is  subject  to  fair 
criticism,  serious  or  humorous.  So  far  as  is 
necessary  to  that  end,  quotations  may  be 


made  from  it,  and  it  may  be  described  by 
words,  representations,  pictures,  or  sugges- 
tions. It  is  not  always  easy  to  say  where 
the  line  should  be  drawn  between  the  use 
which  for  such  purposes  is  permitted  and 
that  which  is  forbidden.  One  test  which, 
when  applicable,  would  seem  to  be  ordinari- 
ly decisive,  is  whether  or  not  so  much  as  has 
been  reproduced  as  will  materially  reduce 
the  demand  for  the  original.  If  it  has,  the 
rights  of  the  owner  of  the  copyright  have 
been  injuriously  affected.  A  word  of  ex- 
planation will  be  here  necessary.  The  re- 
duction in  demand,  to  be  a  ground  of  com- 
plaint, must  result  from  the  partial  satis- 
faction of  that  demand  by  the  alleged  in- 
fringing production.  A  criticism  of  the 
original  work,  which  lessened  its  money 
value  by  showing  tiiat  it  was  not  worth 
seeing  or  hearing,  could  not  give  any  right 
of  action  for  infringement  of  copyright.  In 
this  case,  I  am  satisfied  that  the  reproduc- 
tion of  defendant's  'In  Cartoonland'  was  cal- 
culated to  injuriously  affect,  and  that  to  a 
substantial  degree  it  did  so  affect,  the  value 
of  complainant's  copyright.  Those  who  saw 
'Nutt'  and  'Giff*  would  have  less  keen  a  de- 
sire to  see  'Mutt'  and  'Jeff.'  Having  seen 
the  former,  they  would  be  more  likely  to 
spend  the  next  dime  or  quarter  they  had 
available  for  such  purpose  on  a  show  other 
than  the  authorized  dramatization  of  the 
latter.  A  good  many  of  them  would  prob- 
ably tiiink  that  they  had  alreadv  seen  tiiose 
characters.  They  would  not  be  far  wrong  in 
so  thinking.  The  next  time  they  would  pre- 
fer to  see  something  else,* 


1909  Supp.,  p.  89,  sec.  28. 

Intent  of  proviso.  —  In  John  Church  Co. 
V.  Hilliard  Hotel  Co.,  (CCA.  2d  Cir. 
1015)  221  Fed.  229,  the  court  said:  "This 
proviso  must  contemplate  the  charge  of  an 
admission  fee,  because,  if  the  performance  is 
really  'not  for  profit,'  it  would  be  perfectly 
lawful,  both  under  section  1  (e)  and  under 
the  prior  provision  of  section  28  itself.    We 


must  attribute  a  more  plausible  intention  to 
Congress.  We  think  it  was  to  permit  cer- 
tain high-class  religious  and  educational 
compositions  to  be  performed  at  public  con- 
certs where  an  admission  fee  is  charged,  pro- 
vided the  proceeds  are  applied  to  a  chari- 
table or  educational  purpose." 


1909  Supp.,  p.  91,  sec.  40. 

Personal  attomejr's  fees  were  allowed  in 
MUls  V.  Standard  Music  Roll  Co.,  (D.  C. 
N.  J.  1915)  223  Fed.  840. 

For  dreumstanoes  which  were  held  to 
entitle  complainant  to  a  reasonable  attor- 


ney's fee  as  a  part  of  the  costs  under  the 
provisions  of  this  section,  see  Strauss  v. 
Penn  Printing,  etc..  Go.,  (E.  D.  Pa.  1915) 
220  Fed.  977. 
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1909  Supp^  p.  91,  sec  48. 
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1914  Supp.y  p.  48,  sec  6. 


1909  Supp.,  p.  91,  sec.  42. 

Separate  assignment  of  dramatic  and 
motion  picture  rights.  —  Under  the  amend- 
ment of  August  24,  1912,  Ch.  356,  (Fed. 
Stat.  Annot.  1914  Supp.  48)  a  copyright 
upon  a  drama  proper  and  one  on  a  moving 
picture  play  are  two  distinct  things.  The 
owner  of  the  right  to  dranuttize  and  the 
right  to  make  a  moving  picture  play  from  a 


copyright  book,  may  divide  these  statutory 
rights  and  assign  them  separately,  and  each 
assignee  has  the  right  under  his  assignment 
to  secure  his  own  copyright  for  a  drama  or 
for  a  moving  picture  show  as  the  case  may 
be.  Photo  l)rama  Motion  Picture  Co.  v. 
Social  Uplift  Film  Cofp.,  (S.  D.  N.  Y. 
1914)  213  Fed.  374. 


1909  Supp.,  p.  92,  sec.  44. 

Failure  to  record.  —  It  is  not  necessary 
for  the  purposes  of  an  action  brought  by 
the  assignee  for  infringement  that  the  as- 
signment be  recorded.  This  section  protects 
subsequent  purchasers  or  mortgagees  for 
value  and  is  akin  in  principle  to  the  filing  or 
recording  acts,  which  relate  to  bills  of  sale 
or  chattel  mortgages.  As  against  infringers, 
an  assignee  has  a  cause  of  action,  irre- 
spective of  the  recording  provision  of  the 
act.  New  Fiction  Pub.  Co.  v.  Star  Co.,  (S. 
D.  N.  Y.  1916)   220  Fed.  994. 

Unrecorded  assignment  of  motion  picture 
rights.  —  Since  the  amendment  of  1912, 
(1914  Supp.  Fed.  Stat.  Annot.  48)  an  un- 
recorded assignment  of  the  motion  picture 
rights  in  a  copyrighted  novel  is  void. 
Photo-Drama  Motion  Picture  Co.  v.  Social 
Uplift  Film  Corporation,  (C.  C.  A.  2d  Cir. 
1915)  220  Fed.  448,  wherein  the  complain- 
ant sought  to  enjoin  a  threatened  motion 
picture  arrangement  to  which  its  copyright 
gave  it  exclusive  right.     The  court  said :   ''If 

1909  Supp.,  p.  93,  sec.  55. 

Certificate  as  evidence.  —  The  statement 
in  a  certificate  of  registration  that  copies 
were  received  "as  copyright  deposits"  indi- 
cates nothing  more  than  that  they  were 
turned  over  to  the  office  in  attempted  com- 
pliance with  the  copyright  statute.  The  re- 
ceipt of  them  by  the  Librarian  does  not  in- 


a  book  can  be  copyrighted,  if  a  drama  giving 
the  story  of  the  book  can  be  copyrighted,  S 
a  moving  picture  showing  such  story  fiction- 
ally also  can  be  copyri^ted,  then  each  of 
these  copyrights  can  be  separately  assigned, 
and  must  be  recorded  to  avail  of  the  con- 
structive notice  which  the  section  contem- 
plates. We  fail  to  see  how,  since  the  amend- 
ment, a  motion  picture  play,  for  which  by 
itself  a  copyright  may  be  taken,  can  be  de- 
scribed merely  as  'an  incidental  right'  under 
a  copyright. 

'The  case  here  presented  is  unlike  some  of 
those  cited  on  appellant's  brief,  where  the 
author  of  a  book  or  of  a  play  has  assigned 
to  some  one  all  the  dramatic  rights  there- 
to without  reservation.  Such  an  assign- 
ment conveys  the  right  to  acquire  a  copy- 
right under  the  statute  which  will  give  an 
exclusive  right  to  both  an  old-style  dramati- 
zation and  the  modern  variant,  a  motion 
picture  presentation  of  the  drama." 


volve  any  determination  by  him  as  to  wheth- 
er or  not  the  deposit  is  made  in  time;  he 
is  not  required  to  make  an  investigation 
when  a  copy  is  delivered  to  him  or  comes  to 
him  by  mail  as  to  what  was  the  date  of 
publication.  Davies  v.  Bowes,  (C.  C.  A. 
2d  Cir.  1914)  219  Fed.  178. 


1909  Supp.,  p.  95,  sec.  63. 

Construction.  —  This  section  must  be 
construed  as  limiting  the  remedy  in  'in- 
stances where  the  cause  of  action  for  in- 
fringement arose  prior  to  July  1,  1909,  or 
where  causes  were  then  pending,  or  to  in- 
stances where  there  has  been  a  violation  of 
the  statutes  which  existed  prior  to  July  1, 


1909,  but  which  might  not  be  prosecuted 
until  after  that  date.  Tlie  provisions  of 
this  section  preserve  the  remedy  for  a  cause 
of  action  given  under  the  earlier  act.  Wit- 
nuirk  V.  Standard  Music  Roll  Co.,  (C.  C.  A. 
3d  Cir.  1915)  221  Fed.  376. 


1914  Supp.,  p.  48,  sec.  5. 

Cop3rright  for  separate  dramatizations.  — 
Since  the  amendment  of  1912  dramatic 
rights  are  separable  and  there  may  be  a 
copyright  for  a  dramatization  of  the  old  sort 
(acted  on  a  stage)  and  also  a  copyright  for 


a  dramatization  arranged  in  motion  pic- 
tures. Photo-Drama  Motion  Picture  Co.  v. 
Social  Uplift  Film  Corporation,  (0.  C.  A. 
2d  Cir.  1916)  220  Fed.  448. 
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1914  Siipp.,  p.  48,  sec  IL 
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Vol.  n,  p.  29i,  aec  982^ 


1914  Supp.,  p.  48,  sec.  11. 

ManneT  of  copyris^hting  photoplays.— 
By  the  amendment  of  August  24,  1912,  mo- 
tion picture  photoplays  were  inserted  in  the 
classification  of  things  made  the  subject  of 
copyright  by  section  5.  In  Universal  Film 
Mfg.  Co.  V.  Copperman,  (S.  D.  N.  Y.  1914) 
212  Fed.  301,  which  was  a  suit  on  a  copy- 
right of  a  motion  picture  photoplay,  the 
court  in  holding  the  copyright  void  because 
there  was  a  "publication"  in  Europe  before 
registration  in  the  United  States  said:  "If 
this  were  the  only  reference  to  photo  plays, 
they  would  clearly  be  copyrighted  in  tiie 
method  or  manner  prescribed  by  section  9; 
i.  e.,  "by  publication  thereof  with  notice  of 
copyright.'  But  in  section  11  was  also  in- 
serted (after  the  provision  regarding  lec- 
tures and  before  that  concerning  photo- 
graphs) the  following  words:  'Of  a  title 
and  description,  with  one  print  taken  from 
each  scene  or  act,  if  the  work  be  a  motion 
picture  photo  play.'  It  is  said  that  the 
effect  of  this  amendment  is  to  add  to  the 
list  of  things  that  may  be  copyrighted  with- 
out any  reference  to  publication,  so  that 
under  section  11,  as  it  now  stands,  a  photo 
play  may  be  copyrighted  without  publica- 
tion, and  it  may  also  be  copyrighted  after 
publication.  I  am  not  prepared  to  admit 
that  section  11  has  any  such  meaning.  It 
is  not  believed  that  the  phrase  'works  of 
an  author,  or  which  copies  are  not  repro- 
duced for  sale,'  was  intended  to  modify  any 
other  nouns  except  'lecture,'  'dramatic  com- 
position,' and  musical  composition.'  To 
speak  of  a  photograph  as  the  work  of  an 
author  of  which  copies  are  not  reproduced 
for  sale  is  absurd.  But,  in  order  to  main- 
tain the  argument  as  to  two  kinds  of  copy- 
righty  it  must  be  asserted  that  a  photo- 
graph or  a  drawing  or  a  work  of  art  or  a 
motion  picture  or  a  photo  play  may  be  copy- 
righted at  any  time  without  reference  to 


the  use  made  of  it,  provided  only  that 
'copies  are  not  reproduced  for  sale.'  In 
my  opinion  it  is  still  true  that  all  the  arti- 
cles enumerated  in  section  11  can  foe  pro- 
tected on  publication  by  affixing  the  notice 
of  copyright  required  by  this  act,  so  that, 
no  matter  whether  an  article  be  enumerated 
in  section  11  or  not,  the  inquiry  is  still 
important,  when  it  was  published,  and,  if  it 
was  published  before  copyright  registered, 
then  the  copyright  sought  is  invalidated. 
What  amounts  to  publication  varies,  of 
course,  with  the  nature  of  the  thing  pub- 
lished; i.  e.,  the  publication  of  a  book  is 
naturally  different  from  the  publication  of 
a  picture.  The  statute  does  not  undertake 
to  describe  what  publication  is,  so  that  we 
must  fall  back  upon  the  long  line  of  deci- 
sions originally  referred  to.  Werckmeister 
V.  Am.  Lithographic  Co.,  134  Fed.  321,  69 
C.  C.  A.  553,  68  L.R.A.  591,  and  cases  there 
cited  sufficiently  guide  one  toward  an  un- 
derstanding of  publication  in  any  given  in- 
stance. If  there  be  such  a  dissemination 
of  the  thing  under  consideration  among  the 
public  as  to  justify  the  belief  that  it  took 
place  with  the  intention  of  rendering  the 
work  common  property,  then  publication  oc- 
curred. I  do  not  see  what  more  the  Nor- 
disk  Company  could  have  done  toward  dis- 
seminating its  work  than  to  sell  it  every- 
where in  Great  Britain  and  Europe  with 
knowledge  that  the  play  would  be  performed 
or  the  film  shown  over  most  of  the  civilized 
world.  I  do  not  think  it  makes  any  differ- 
ence that  each  purchaser  agreed  not  to  use 
out  of  his  own  country  or  to  sell  for  ex- 
port; it  is  proven  that  more  than  a  month 
before  registration  in  the  United  States 
there  was  nothing  to  prevent  anybody  in 
any  part  of  Europe  from  buying,  using,  and 
seeing  this  photo  play.  How  publication 
could  be  plainer  I  do  not  perceivet*' 


M 


COSTS. 


Vol.  II,  p.  278,  sec.  824. 


Trial  before  referee. — ^A  referee  in  bankruptcy  is  not  a  referee  within  the  meaning  of 
this  section.    Peck  v.  Richter,  (C.  C.  A.  8th  Cir.  1914)  217  Fed.  880. 


Vol.  II,  p.  291,  sec.  982. 


An  attorney  who  conducts  an  excessive  cross  examination  of  witnesses  and  also  ob- 
structs the  direct  examination  of  witnesses  may  be  required  '^to  satisfy  any  excess  of 
costs  thereby  increased."  Toledo  Metal  Wheel  Co.  v.  Foyer,  (C.  C.  A.  6th  Cir.  1915)  223 
Fed.  350. 
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Vol  n,  p.  894,  Bea  1.         COUNTERFEITING,  ETC       VoL  n,  p.  SOS,  aec  54S1. 


Vol.  II,  p.  294,  sec.  1. 

Suit  on  contingent  fee.  —  Where  suit  is 
brought  on  a  contingent  fee,  the  attorney 
becomes  a  party  in  interest  and  in  such  case 
the  petition  for  leave  to  sue  in  forma 
pauperis  must  include  an  averment  that  the 
attorney  who  has  such  interest  in  the  re- 
sult of  the  case,  as  well  as  the  plaintiff  and 


other  beneficiaries,  is  unable  to  give  security 
for  costs.  No  petition  to  sue  as  a  poor 
person  can  avail,  unless  it  discloses  that 
all  the  beneficiaries,  as  well  as  the  nominal 
plaintiff,  come  within  the  purview  of  the 
act.  Silvas  v.  Arizona  Copper  Co.,  (D.  C. 
Ari2.  1914)   213  Fed.  504. 


1912  Supp.,  p.  45.     iAct  of  June  25, 1910.^ 


Effect  of  amendment.  —  "Prior  to  the 
amendment  of  1910  on  the  face  of  the  stat- 
ute three  things  were  certain:  (a)  that  the 
statute  impost  no  imperative  duty  to  grant 
a  request  to  proceed  as  a  poor  person  but 
merely  conferred  authority  to  do  so  when 
the  fact  of  poverty  was  established  and  the 
case  was  found  not  to  be  frivolous ;  that  is, 
was  considered  to  he  sufficiently  meritorious 
to  justify  the  allowance  of  the  request;  (b) 
that  there  was  no  power  to  grant  such  a 
request  when  made  by  a  defendant;  and  (c) 
that  there  was  also  no  authority  to  allow  a 
party  to  proceed  as  a  poor  person  in  appel- 
late proceedings  in  this  court  or  the  cir- 
cuit courts  of  appeals.  Bradford  v.  South- 
ern R.  Co.,  196  U.  S.  243,  49  L.  ed.  178,  25 
Sup.  Ct.  Rep.  65.  Clarifying  the  let  sec- 
tion as  amended  by  these  considerations,  it 
becomes  clear  that  the  sole  change  operated 
by  the  amendment  was  to  hring  defendants 
within  the  statute,  and  to  extend  its  pro- 
visions so  as  to  embrace,  first,  proceedmgs 
on  application  for  the  allowance  of  a  writ 
of  error  or  appeal  to  this  court  and  the 
circuit  court  of  appeals,  and  second,  the  ap- 
pellate proceedings  in  such  courts."  Kinney 
V.  Plymouth  Rock  Squab  Co.,  (1915)  236 
U.  S.  43,  35  S.  Ct.  236,  59  U.  S.  (L.  ed.) 
457. 


Statement.  —  The  amended  as  well  as 
the  original  statute  requires  a  person  seek- 
ing to  take  advantage  of  its  provisions  to 
file  a  statement  under  oath  setting  forth 
the  cause  of  action  relied  upon.  Kinney  v. 
Plymouth  Rock  Squab  Co.,  (1915)  236  U. 
S.  43,  35  S.  Ct.  236,  59  U.  S.  (L.  ed.)  457, 
wherein,  on  the  application  of  the  plaintiff 
in  error  to  be  permitted  to  docket  the  cause 
and  conduct  the  proceedings  in  forma  pau- 
peris, the  court  said:  "Under  the  assumption 
that  the  affidavit  as  te  poverty  is  sufiScient^ 
we  come  to  the  merits,  in  other  respects,  of 
the  application.  There  is  a  failure,  how- 
ever, to  comply  with  the  requirement  that 
a  statement  be  made,  briefly  setting  forth 
the  cause  of  action  relied  upon,  since  the 
petition  only  refers  to  an  assignment  of 
errors  which  it  is  said  will  be  found  in  the 
written  transcript  which  it  is  proposed  to 
docket  when  the  request  the  petitioner  makes 
is  allowed.  As  this  is  the  first  case  coming 
to  our  attention  under  the  amended  statute, 
and  the  omission  was  probably  inadvertent, 
without  making  a  precedent  for  future  cases 
we  consider  the  case  for  the  purpose  of  de- 
termining whether  it  is  of  such  a  character 
as  to  justify  the  allowance  of  the  relief 
prayed." 


COUNTERFEITING  AND  FORGING. 


Vol.  II,  p.  303,  sec.  5421. 

Claim  against  United  States.  —  A  pre- 
liminary sworn  statement  or  application  for 
the  purchase  of  land  under  the  Timber  and 
Stone  Act  (7  Fed.  Stat.  Annot.  p.  300) 
does  not  constitute  the  presentation  of  a 
writing  in  support  of  or  in  relation  to  a 
claim  against  the  United  States  within  the 
intendment  of  the  statute.  U.  S.  v.  Byron, 
(D.  C.  Ore.  1915)  223  Fed.  798,  wherein  the 
court  said:  "The  purpose  of  the  stetute  is 
to  punish  attempts  to  defraud  the  United 
States  by  transmitting  or  presenting,  or 
causing  to  be  transmitted  or  presented,  to 
or  at  an  officer  or  office  of  the  United  States, 
any  writing  in  support,  of  or  in  relation  to 
an  account  or  claim  against  the  United 
States,  with  intent  to  defraud  the  United 
States;  the  party  presenting  the  same  know- 


434 


.ing  it  to  be  false,  altered,  forged,  or  coun- 
terfeit. The  false  writing  must  therefore 
be  transmitted  or  presented  in  support  of 
or  in  relation  to  some  account  or  claim, 
and  it  is  essential  that  there  be  an  existing 
account  or  claim  against  the  United  States 
in  support  or  in  relation  to  which  the  false 
writing  is  transmitted  or  presented.  'To 
make  out  a  case  under  this  section,'  says 
Judge  Shiras,  'it  must  appear  that  there 
is  an  account  or  claim  against  the  United 
States,  and  that  in  support  thereof,  or  in 
relation  thereto,  the  defendant  knowingly 
transmitted,  or  procured  to  be  transmitted 
or  presented,  a  false,  altered,  forged  or 
counterfeited  deed,  ete.  If  a  person  know- 
ingly transmitted  a  false  or  altered  deed  or 
other  writing,  but  did  not  do  so  in  Bupp<Mrt 
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of  or  in  relation  to  some  existing  account 
or  claim,  how  could  the  United  States  be 
defrauded?'  United  States  v.  Kessel,  (D.  C.) 
62  Fed.  60.  A  claim,  within  the  meaning 
of  this  statute,  is  the  demand  of  some- 
thing from  the  United  States  on  the  ground 
of  right,  as  the  assertion  of  a  right  to  the 
title,  possession,  or  ownership  of  property, 
or  the  affirming  of  a  debt,  obligation,  or  the 
like,  and  to  constitute  the  crime  charged 
there  must  be  such  an  account  or  claim  ex- 
isting- or  pending,  and  the  false  writing 
must  be  presented  in  support  of  or  in  rela- 
tion thereto.  Such  seems  to  be  the  adjudged 
cases  in  which  the  statute  has  been  enforced 
as  far  as  I  am  able  to  ascertain.  Thus  in 
United  States  v.  Staats,  8  How.  40,  12  L. 
ed.  079,  and  United  States  v.  Bickford,  4 
Blatchf.  339,  Fed.  Gas.  No.  14591,  the 
false  writings  were  submitted  in  support  of 
applications  for  a  pension  and  for  a  bounty 
land  warrant  due  as  a  matter  of  right  under 
a  law  of  the  United  States  to  certain 
qualified  persons  for  military  service.  In 
United  States  ▼.  Davis,  231  U.  S.  183,  34 
Sup.  Ct.  112,  58  L.  ed.  177,  the  false  writing 
was  presented  in  support  of  an  application 
for  a  soldier's  additional  homestead  under 
a  statute  of  the  United  States.  In  each  of 
these  cases  a  right  or  claim  against  the 


United  States  was  vested  in  certain  persons 
by  virtue  of  a  law  thereof,  and  the  false 
writings  were  submitted  in  support  of  such 
claims.  Now  the  alleged  false  writing  set 
out  in  the  indictment,  and  which  it  is 
charged  the  defendants  presented  or  trans- 
mitted to  the  land  office,  was  not  in  support 
of  or  in  relation  to  a  pending  right  or  claim 
against  the  United  States.  The  Timber 
and  Stone  Act  does  nol  confer  the  right 
upon  any  person  to  purchase  land,  but  the 
privilege  to  do  so  upon  compliance  with 
law  and  the  rules  and  regulations  of  the 
Land  Department  made  in  pursuance  there- 
of. At  the  time  the  Brockwell  application 
was  filed,  she  had  no  claim  against  the 
United  States  for  the  land  she  applied  to 
purchase  or  prior  right  thereto.  Her  right 
or  claim,  if  any,  was  initiated  by  the  filing 
of  the  preliminary  sworn  statement  or  ap- 
plication, and  it  was  not,  in  my  judgment, 
submitted  in  support  of  or  in  relation  to 
a  claim  within  the  meaning  of  the  statute. 
If  perjury  or  subornation  of  perjury  was 
committed  in  the  making  or  filing  of  the 
application,  there  is  a  law  providing  for 
the  punishment  of  the  guilty  party  or  par- 
ties; but  it  is  not  the  one  on  which  the 
present  indictment  is  based.'' 


CRIMES  AND  OFFENSES. 
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FoUowing  state  practice  —  generally.  — 
Mode  of  process.  —  To  the  same  effect  as  the 
original  note,  see  C!ohen  v.  United  States, 
(C.  C.  A.  9th  Cir.  1914)  214  Fed.  23,  where- 
in it  was  insisted  that  the  meaning  of 
"mode  and  process"  is  that,  in  all  hearings 
on  the  arrest  and  commitment  of  offenders 
against  the  laws  of  the  United  States,  the 
practice  and  rules  of  evidence  of  the  state 
m  which  the  hearing  was  had  should  be 
followed.  The  court  said:  "We  do  not  so 
construe  that  section.  It  provides  only,  as 
we  held  in  United  States  v.  Dunbar,  83  Fed. 
151,  27  C.  C.  A.  488,  that  the  proceeding, 
before  the  commissioner  shall  assimilate 
the  proceeding  for  a  similar  purpose  provid- 
ed l^  the  laws  of  the  state.  It  should  not 
be  assumed  that  it  was  the  intention  of 
Congress,  in  adopting  section  1014,  to  enact 
that  the  admissibility  of  evidence  in  prov- 
ing an  offense  against  the  laws  of  the  United 
States  shall  depend  upon  the  laws  of  evi- 
dence of  the  state  in  which  the  examination 
is  had,  with  the  result  that  for  the  same  act 
a  defendant  might  be  held  to  answer  in  one 
state  and  discharged  in  another,  and  that 
the  witnesses  on  the  preliminary  examina- 
tion might  be  different  from  those  who  were 
competent  to  testify  on  the  trial.  The  words 
'mode  of  process'  are  equivalent  to  mode  of 
proceeding.       Wayman     v.     Southard,     10 
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Wheat.  1,  27,  6  L.  ed.  253.  The  qualifica- 
tions of  witnesses  have  nothing  to  do  with 
the  'mode  of  process.'  It  has  never  been 
held,  'so  far  as  we  are  advised,  that  a 
United  States  commissioner  must,  on  a  pre- 
liminary examination,  observe  the  laws  of 
the  state  as  to  the  qualifications  of  witnesses 
and  rules  of  evidence.  In  United  States  v. 
Patterson,  150  U.  S.  65,  14  Sup.  Ct.  20, 
37  L.  ed.  999,  the  court  said:  "'It  was 
held,  in  the  case  of  United  States  v.  Ewing, 
140  U.  S.  142  [11  Sup.  Ct.  743,  35  L.  ed. 
388],  that,  in  view  of  section  1014  of  the 
Revised  Statutes,  the  law  of  the  state  in 
which  the  services  are  rendered  must  be 
looked  at,  in  order  to  determine  what  is 
necessary  in  the  matter  of  procedure.' 
The  competency  of  witnesses  in  criminal 
trials  in  the  courts  of  the  United  States  is 
not  governed  by  a  statute  of  the  state,  but 
by  the  common  law,  except  where  Congress 
has  made  specific  provisions  on  the  subject. 
Logan  V.  United  States,  144  U.  S.  263,  303, 
12  Sup.  Ct.  617,  36  L.  ed.  429.  There  being 
no  specific  provision  on  the  subject,  the 
common  law  is  applicable." 

In  United  States  v.  Huroede,  (S.  D.  N. 
Y.)  220  Fed.  210,  the  court  stated  the  facts 
as  follows:  "The  prisoner  was  arrested 
upon  a  complaint  by  the  Acting  Division 
Superintendent  of  the  Department  of  Jus- 
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tice,  which  stated:  'On  information  and  be- 
lief that  on  or  about  the  15th  day  of 
November,  1014,  the  above-named  defend- 
ants ...  unlawfully,  wilfully,  know- 
ingly and  feloniously  did  conspire  to  de- 
fraud the  United  States  and  to  effect  the 
object  of  the  said  conspiracy  the  defend- 
ant Carl  Ruroede  did  on  the  31st  day  of 
December,   1913,  at  the  city  of  New  York 

•  *  *  have  an  interview  with  the  de- 
fendant John  Aucher  against  the  peace  of 
the  United  States  and  their  duty  and  con- 
trary to  the  form  of  the  statute  of  the  Unit- 
ed States  in  such  case  made  and  provided. 
The  source  of  deponent's  information  and 
the  grounds  for  hi£  belief  as  to  the  facts 
herein  are  based  upon  an  official  investiga- 
tion thereof  to  disclose  the  nature  of  which 
would  be  contrary  to  public  policy  and 
would  be  injurious  to  the  government's  case 
and  the  same  will  be  presented  in  full  at 
the  hearing  upon  this  complaint.'  The  war- 
rant issued  by  the  commissioner  for  tl>e 
arrest  of  Huroede  follows  the  exact  lan- 
guage of  the  complaint  in  the  description 
of  the  crime  and  the  overt  act.  *  The  ac- 
cused appeared  before  the  commissioner  and 
waived  examination.  He  now  comes  be- 
fore me  on  a  writ  of  habeas  corpus  and 
seeks  a  discharge  upon  the  ground  that  the 
complaint  alleges  no  facts  constituting  a 
crime."  Holding  that  the  complaint  was 
fatally  defective  in  its  failure  to  alleged 
facts  indicating  in  what  respect  the  overt 
act  constituted  a  violation  of  the  law,  the 
court  said:  "It  is  true  that  numerous 
cases  hold  that  less  precision  is  necessary 
upon  an  affidavit  for  commitment  than  in 
the  case  of  an  indictment;  but  nevertheless 
I  think  the  rule  is  fundamental  to  the  com- 
mon law  that  a  prisoner  is  entitled  at  all 
times  to  be  apprised  of  the  crime  of  which 
he  is  accused,  and  also  of  the  acts  charged 
constituting  that  crime.  It  is  to  be  ob- 
served that  section  1014  of  the  Revised 
Statutes,  under  which  the  proceeding  for 
the  arrest  of  Ruroede  was  taken,  provides 
that  the  offender  may  'by  any  commissioner 

•  *  *  and  agreeably  to  the  usual  mode 
of  process  against  offenders  in  such  state 
(referring  to  the  state  where  the  accused 
has  been  found),  and  at  the  expense  of  the 
United  States,  be  arrested  and  imprisoned, 
or  bailed,  as  the  case  may  be,  for  trial  be- 
fore such  court  of  the  United  States  as  by 
law  has  cognizance  of  the  offense.'  The 
late  Judge  Addison  Brown,  in  the  case  of 
United  States  v.  Greene,  (D.  C.)  100  Fed. 
941,  following  the  opinion  of  Mr.  Justice 
Curtis  of  the  Supreme  Court  of  the  United 
States  in  the  old  case  of  United  States  v. 
Rundlett,  2  Curt.  41,  Fed.  Cas.  No.  16,208, 
held  that  it  was  the  effect  of  section  1014 
to  assimilate  all  proceedings  for  holding 
accused  prisoners  to  answer  before  a  court 
of  the  United  States  to  proceedings  had  for 
similar  purposes  by  laws  of  the  state  where 
the  proceedings  might  take  place.  Section 
149  of  the  Code  of  Criminal  Procedure  of 
the  state  of  New  York,  referring  to  proceed- 
ings before  a  committing  magistrate,  pro- 
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videa  that  the  depositions  upon  which  the 
warrant  is  issued  'must  set  forth  the  facts 
*  *  ^  tending  to  establish  the  commission 
of  the  crime  and  the  guilt  of  the  defendant.' 
In  the  case  of  United  States  v.  Greene, 
supra.  Judge  Brown  held  that  where  there 
had  been  an  indictment  in  another  district, 
and  the  United  States  had  applied  for  a  re- 
moval to  that  district  under  section  1014 
of  the  Revised  Statutes,  there  must  be  an 
independent  proceeding  before  the  commis- 
sioner in  the  jurisdiction  from  which  the 
prisoner  was  sought  to  be  removed  for  the 
purpose  of  ascerU^ining  whether  there  was 
sufficient  ground  to  commit  and  remove 
him.  Judge  Brown  further  held  that  an  al- 
legation, in  the  indictment  in  the  foreign 
state  (which  paper  was  offered  in  evidence, 
as  the  sole  basis  for  commitment),  that  the 
prisoner  conspired  to  defraud  the  United 
States  and  as  an  overt  act  presented  to  a 
disbursing  o&cer  of  the  government  fraudu- 
lent claims  without  any  statement  showing 
in  what  respect  such  claims  were  fraudu- 
lent, or  any  evidential  facts  or  circum- 
stances from  which  fraud  could  be  found, 
was  a  defective  allegation,  and  the  court 
must  discharge  the  accused.  That  case, 
where  the  indictment  was  treated  as  hav- 
ing the  force  of  an  affidavit  before  a  com- 
mitting magistrate,  is  a  direct  authorty 
in  this  court  for  the  position  I  have  indicat- 
ed, namely,  that  the  overt  act  alleged  must 
be  connected  with  the  crime  in  such  a  way 
as  to  indicate  that  a  criminal  act  was  per- 
formed. As  was  said  by  Judge  Andrews  of 
the  New  York  Court  of  Appeals  in  the  ex- 
tradition case  of  People  ex  rel.  Lawrence 
V.  Brady,  56  N.  Y.  182,  cited  by  the  counael 
for  the  accused:  'It  is  a  reasonable  rule, 
supported  by  obvious  considerations  of  jus- 
tice and  policy,  that  when  a  surrender  is 
sought  upon  proof,  by  affidavit,  of  a  crime, 
the  offense  should  be  distinctly  and  plainly 
charged.'  As  was  said  in  the  case  of  United 
States  V.  Cruikshank,  92  U.  S.  at  page  557, 
23  L.  ed.  588:  'In  criminal  cases,  prosecut- 
ed under  the  laws  of  the  United  States,  the 
accused  has  the  constitutional  right  "to  be 
informed  of  the  nature  and  cause  of  the 
accusation." '  Amend.  6.  In  United  States  v. 
Mills,  7  Pet.  142  [8  L.  ed.  636],  this  was 
construed  to  mean  that  the  indictment  must 
set  forth  the  offense  'with  clearness  and 
all  necessary  certainty,  to  apprise  the  ac- 
cused of  the  crime  with  which  he  stands 
charged.'  ♦  ♦  •  The  object  of  the  indict- 
ment is :  First,  to  furnish  the  accused  with 
such  a  description  of  the  charge  against 
hjm  as  will  enable  him  to  make  his  defense, 
and  avail  himself  of  his  conviction  or  ac- 
quittal for  protection  against  a  further 
prosecution  for  the  same  cause;  and, 
second,  to  inform  the  court  of  the  facts 
alleged,  so  that  it  may  decide  whether  they 
are  sufficient  in  law  to  support  a  conviction, 
if  one  should  be  had.  For  this,  facts  are 
to  be  stated,  not  conclusions  of  law  alone, 
crime  is  made  up  of  acts  and  intent,  and 
these  must  be  set  forth  in  the  indictment, 
with  reasonable  particularity  of  time,  place. 
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and  circumstances.  It  is  a  crime  to  steal 
goods  and  chattels;  but  an  indictment  would 
be  bad  that  did  not  specify  with  some  de- 
gree of  certainty  the  articles  stolen.  This, 
because  the  accused  must  be  advised  of  the 
essential  particulars  of  the  charge  against 
him,  and  the  court  must  be  able  to  decide 
whether  the  property  taken  was  such  as  was 
the  subject  of  larceny.'  See,  also,  U.  S.  y. 
Hess,  124  U.  S.  483,  8  Sup.  Ct  671,  31  L. 
ed.  516.  The  affidavit  in  this  case,  while  it 
does  state  the  crime  of  conspiring  to  de- 
fraud the  United  States  and  does  state  an 
act  which  may  have  been  an  overt  act  in 
the  commission  of  that  crime,  nowhere 
states  any  facts  indicating  in  what  respect 
the  overt  act  constituted  a  violation  of  the 
law.  This  seems  to  me  a  fatal  error  on  the 
face  of  the  complaint,  and,  unless  cured  in 
some  way,  I  am  required  to  sustain  the 
writ  of  habeas  corpus." 

Preliminary  examination.  —  To  the  same 
effect  as  the  original  note,  see  Cohen  y. 
United  States,  (C.  G.  A.  9th  Gir.  1914)  214 
Fed.  23,  wherein  it  appeared  that  the  plain- 
tiff in  error  was  convicted  of  subornation 
of  perjury  in  advising  a  witness  to  testify 
falsely  in  a  proceeding  before  a  United 
States  Commissioner,  in  which  one  Jake 
Gronich  was  arreste^  and  held  to  answer 
for  a  violation  of  the  White  Slave  Traffic 
Act.  It  was  assigned  as  error  that  the 
court  overruled  the  demurrer  to  the  indict- 
ment and  it  was  contended  that  the  indict- 
ment was  fatally  defective  in  that  the  words 
"trial"  and  "issue"  were  used  in  referring 
to  the  hearing  before  the  United  States 
commissioner,  in  which  the  alleged  perjured 
testimony  was  given,  for  the  reason  that 
a  United  States  commissioner  is  without 
jurisdiction  to  try  any  issue  between  the 
United  States  and  the  person  charged  with 
crime.  The  court  said:  "We  find  no  merit 
in  the  contention.  The  indictment  sufficient- 
ly shows  what  the  proceeding  was.  The 
plaintiff  in  error  was  in  no  way  prejudiced 
by  the  fact  that  the  indictment  against  him 
described  the  proceeding  before  the  United 
States    commissioner    as   the   trial    of    an 


issue.  He  was  well  aware  of  the  nature 
of  the  proceeding,  and  had  advised  the  wit- 
ness Esther  Wood  as  to  the  testimony  she 
should  give  at  the  examination.  In  a  sense 
there  are  'issues'  to  be  tried  on  such  a 
preliminary  examination,  the  issues  wheth- 
er a  crime  has  been  committed,  and  whether 
there  is  reasonable  ground  to  believe  that 
the  defendant  committed  it,  and  these  issues 
are  tried  for  the  purpose  of  deciding  wheth- 
er the  defendant  shall  be  held  to  answer  for 
the  crime  charged.  The  plaintiff  in  error 
cites  the  case  of  State  v.  Furlong,  26  Me. 
69,  in  which,  in  an  indictment  for  perjury, 
it  was  alleged  that  a  certain  person  accused 
of  crime  had  been  put  upon  trial  before  a 
justice  of  the  peace,  and  that  the  justice 
of  the  peace  had  proceeded  to  hear  and  de- 
termine the  matter,  that  the  defendant  was 
a  witness  on  that  trial  and  testified  falsely, 
'to  cause  the  accused  to  be  convicted  of  the 
offense  charged.'  In  that  case  the  court 
held  that  it  appeared  from  the  indictment 
that  the  justice  of  the  peace  had  assumed 
jurisdiction  to  try  and  pass  finally  upon 
the  guilt  or  innocence  of  the  accused,  and 
thus  had  exercised  a  jurisdiction  with  which 
he  was  not  vested.  But  it  does  not  appear 
from  the  indictment  in  the  case  at  bar  that 
the  commissioner  attempted  to  exercise 
jurisdiction  to  determine  the  guilt  or  inno- 
cence of  Gronich,  and  it  does  distinctly  ap- 
pear that  the  proceeding  was  a  preliminary 
examination  had,  not  upon  an  indictment 
or  an  information,  but  upon  a  'complaint' 
as  proyided  in  Revised  Statutes,    1014." 

Commissioner  cannot  order  remoyal.— 
The  statute  confers  upon  the  commissioner 
no  authority  to  order  the  removal  of  the 
accused  person,  but  merely  authority  to 
issue  a  warrant  committing  him  to  the 
custody  of  the  marshal  for  trial  in  the  dis- 
trict to  which  he  is  to  be  removed,  until  a 
warrant  for  his  removal  is  issued  by  the 
District  Judge,  or  imtil  he  is  otherwise 
dealt  with  according  to  law.  Hastings  v. 
Murchi^  (a  C.  A.  Ist  Gir.  1916)  219  Fed. 
83. 


Vol.  II,  p.  337,  sec.  1024. 


Offenses  held  to  have  been  properly 
jmned.— 'An  indictment  charging  a  con- 
spira^  to  commit  a  crime  against  the 
United  States  by  transporting  explosives  in 
passenger  trains  engaged  in  interstate  com- 
merce, and  charging,  in  separate  counts,  the 
defendants  as  aiders  and  abettors  to  such 
unlawful  carriage  of  explosives,  is  not  ob- 
jectionable for  misjoinder  as  carving  a  mul- 
tiplicity of  offenses  out  of  the  same  state 
of  facts.  Such  offenses  are  not  interdepend- 
ent, but  constitute  distinct  offenses,  namely, 
conspiracy  as  a  statutory  offense  and  the 
separate  offense  in  execution  of  the  purposes 


of  the  conspiracy.    Kyan  y.  United  States, 
(C.  G.  A.  7th -Gir.  1914)  216  Fed.  13. 

This  section  is  applied  in  Glass  v.  United 
States,  (G.  C.  A.  9th  Gir.  1915)  222  Fed. 
773,  wherein  the  court  held,  in  a  prosecu- 
tion for  offenses  against  the  postal  laws, 
that  two  separate  counts,  the  one  charging 
a  misdemeanor  and  the  other  a  felony,  were 
properly  included  in  the  same  indictment 
where  all  of  the  acts  charged  against  the 
defendants  were  connected,  concerned  the 
same  transaction  and  were  of  the  same  class 
of  offenses. 
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Vol,  n,  p.  840,  Mc.  lOM.    CRIMES  AND  OFFENSES.    ▼»»•  n,  p.  844,  mc  1088. 


Vol.  II,  p.  340,  sec.  1025. 

Allegations  of  time.  —  In  United  States 
V.  Aviles,  (S.  D.  Cal.  1915)  222  Fed.  474, 
it  appeared  that  the  indictment  charged 
a  conspiracy,  and  the  dates  of  the  overt  acts 
were  alleged  to  have  been  "on  or  about"  a 
certain  day.  It  was  insisted  that  this  was 
sufficiently  uncertain  to  make  tiie  indict- 
ment bad|  but  the  court  was  of  a  different 
opinion,  saying:  "It  is  claimed  that  the 
indictment  does  not  show  that  the  crime 
is  not  barred  by  the  statute  of  limitations. 
This,  however,  cannot  he  maintained,  because 
the  charge  in  the  indictment  is  certain  as  to 
the  year.  The  phrase  'on  or  about'  does 
not  qualify  the  allegation  that  the  con- 
spiracy was  formed  in  1914.  There  is  an 
authority  that  a  similar  expression  does 
not  qualify  the  month,  but  only  qualifies 
the  particular  day  of  the  month.  U.  S. 
V.  McKinley  et  al.,  (C.  C.)  127  Fed.  169. 
It  is  well  established  that  an  allegation 
of  a  date  in  an  indictment  does  not  confine 
the  prosecution  to  the  proof  of  that  par- 
ticular  date;    therefore  a  certain   date  is 


not  a  necessary  allegation  in  an  indictment. 
Section  1025,  provides  that  the  indictment 
shall  not  be  held  insufficient  in  matter  of 
form  only  which  shall  not  tend  to  the  preju- 
dice of  the  defendant.  Under  simiUr  stat- 
utes, in  some  states,  it  has  oeen  held  that 
an  indictment  charging  on  or  before  a  par- 
ticular date  is  sufficient.  Many  courts  have 
held  that  the  date  is  a  matter  of  form  only. 
The  Supreme  Court  of  the  United  States  has 
held  that  an  indictment  which  alleged  the 

day  of  the  month  as  follows:    'On  the 

day  of  April,  1906,'  was  a  sufficient  allega- 
tion of  the  date.  Ledbetter  v.  United  States, 
170  U.  S.  606,  18  Sup.  Ct  774,  42  L.  ed. 
1162.  For  the  reasons  stated,  therefore, 
the  court  thinks  that  the  indictment  is 
sufficient  on  motion  to  quash." 

The  failure  to  indorse  the  name  of  a 
private  prosecutor  upon  a  bill  of  indictment 
is  at  most  a  formal  defect  ani  will  not 
vitiate  the  indictment  or  furnish  ground 
for  quashing  the  same.  United  States  t. 
Wetmore,  (W.  D.  Va.  1914)  218  Fed.  227. 


Vol.  II,  p.  344,  sec.  1033. 

Delivery  of  list  of  jurors  —  Construction. 
—  The  provision  that  a  list  of  jurors  shall 
be  delivered  to  the  defendant  two  days  be- 
fore the  trial,  applies  only  to  the  list  of 
the  regular  panel.  Stewart  v.  United  States, 
(C.  C.  A.  9th  Cir.  1914)  211  Fed.  41,  where- 
in the  court  saidr  "In  enacting  the  provi- 
sion in  question.  Congress  must  be  presumed 
to  have  had  in  mind  the  method  provided  by 
law  for  the  impanelment  of  juries  in  crim- 
inal cases,  and  the  very  frequent  necessity 
of  calling  in  special  venires  after  the  trial 
has  commenced.  The  statute  is  to  receive  a 
reasonable  and  practical  construction  in 
view  of  this  requirement.  The  court  can 
never  know  beforehand  how  much  difficulty 
may  be  encountered  in  getting  12  fair  and 
unbiased  men,  but,  if  defendant's  construc- 
tion of  the  statute  is  correct,  then  the  court 
would  be  bound  at  its  peril  to  have  in  at- 
tendance a  panel  sufficiently  large  to  meet 
any  possible  contingency  in  that  regard,  for 
to  conform  to  the  statute  literally,  when- 
ever a  regular  panel  is  exhausted,  with- 
out securing  a  completed  jury,  the  trial 
must  end  and  be  commenced  de  novo  upon 
a  new  venire  being  secured,  since  the  lan- 
guage of  the  statute  is  not  that  the  names 
of  the  jurors  shall  be  furnished  two  days 
before  they  are  called  but  'at  least  two  en- 
tire days  before  the  trial.'  It  is  obvious 
that  to  so  construe  the  statute  would  re- 
sult in  its  being  absurdly  impracticable, 
and  we  are  of  opinion  that  the  requirement 
is  satisfied  by  furnishing  a  list  of  the  regu- 
lar panel  of  jurors  in  attendance  at  the 
opening  of  the  trial.  Its  evident  purpose 
is  to  put  the  defendant  on  an  even  plane 
with  the  government  in  preparing  for  his 
defense  by  giving  him  the  names  of  the 
attending  jurors  and  of  the  witnesses  to 
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be  called  against  him.  This  purpose  is  ac- 
complished when  a  list  of  the  panel  in  at- 
tendance upon  the  court  at  the  time  is  fur- 
nished him,  since  the  government  can  have 
no  advantage  in  knowledge  of  the  personnel 
of  a  new  venire  called  during  the  trial." 

Cases  not  capital  —  This  statute  points 
out  the  policy  of  the  government  in  all  cases 
and  excludes  the  idea  that  the  prosecution  is 
required  to  give  a  list  of  witnesses  in  cases 
other  than  those  specified.  United  States 
v.  Aviles,  (S.  D.  Cal.  1916)  222  Fed.  474, 
wherein,  in  a  prosecution  for  conspiracy, 
the  court  said:  "As  to  the  motion  to  re- 
quire the  United  States  attorney  to  furnish 
to  the  defendants  a  list  of  the  witnesses 
examined  by  the  grand  jury,  I  will  say  the 
Constitution  provides  (article  6  of  amend- 
ments) [9  Fed.  Stat.  Annot  324]  that  the 
defendant  shall  be  confronted  with  ^he  wit- 
nesses against  him.  This  simply  means  that 
the  defendant  is  entitled  to  attend  the  trial 
and  to  hear  the  witnesses  testify.  Section 
1033  of  the  Revised  Statutes  provides  that, 
in  a  charge  of  treason  a  list  of  the  witnesses 
shall  be  furnished  to  the  defendant  at  least 
three  entire  days  before  he  is  tried,  and 
in  all  other  capital  offenses  a  list  of  the 
witnesses  shall  be  furnished  at  least  two 
days  before  the  trial.  It  seems  that  by  this 
ftatute  Congress  has  taken  a  stand  upon 
this  very  question,  and  this  statute  points 
out  the  policy  of  the  government  in  all 
cases.  The  enactment  of  this  statute  concern- 
ing the  subject  would  seem  to  exclude  the 
idea  that  the  prosecution  was  required  to  give 
a  list  of  the  witnesses  in  any  other  cases." 

Practice  in  state  court.  —  In  U.  S.  v. 
Southmayd,  (1876)  6  Biss.  (U.  S.)  321, 
cited  in  the  original  note,  it  was  held  that 
it  was  in  the  discretion  of  the  court  to  re- 


Vol  U,  p.  344^  sec  108S.    CRIMES  AND  OFFENSES.    Vol  n,  p.  308,  tec.  1044. 


quire  a  list  of  witnesses  to  be  given  to  the 
defendant.  The  reason  for  the  decision 
was  that  it  was  the  practice  in  the  state 
court  to  indorse  the  names  of  the  witnesses 
upon  the  back  of  the  indictment.  But  it 
would  seem  from  the  later  authorities  that 


the  practice  in  the  state  courts  does  not 
control  and  that  a  state  statute  requir- 
ing that  the  names  of  witnesses  be  indorsed 
upon  the  indictment  is  not  controlling  in 
the  United  States  Court.  United  States  v. 
Aviles,  (S.  D.  Cal.  1015)  222  Fed.  474. 


Vol.  II,  p.  345,  sec.  730. 

'brought"  and  ''found''  distinguished.^ 
In  United  States  v.  Townsend,  (S.  D.  N.  Y. 
1915)  219  Fed.  761,  it  appeared  that  the  de- 
fendant  was  indicted  for  assault  on  a  mem- 
ber of  his  crew  on  the  high  seas,  and  filed  a 
plea  in  bar  to  the  court's  jurisdiction.  De- 
termining the  question  of  the  proper  venue, 
the  court  construed  this  section  as  follows: 
"The  difference  between  'brought'  and 
^ound'  is  the  difference  between  presence  by 
involuntary  and  voluntary  act.  By  'brought' 
is  meant  taken,  or  carried.  An  illustration 
of  this  is  where  the  violator  of  law  upon  the 

Vol.  II,  p.  347,  sec.  731. 

A  shipment  of  intoxicating  liquors  from 
one  state  to  another  without  complying 
with  section  240  of  the  Penal  Laws,  (see 
1909  Supp.  p.  473)  as  to  marking,  is  a  con- 

Vol.  II,  p.  355,  sec.  5330. 

Amnesty  contrasted.  —  There  is  a  marked 
difference  between  amnesty  and  pardon. 
They  are  of  different  character  and  have 
different  purposes.  The  one  overlooks  of- 
fense: the  other  remits  punishment.  The 
first  is  usually  addressed  to  crimes  against 
the  sovereignty  of  the  state,  to  political  of- 
fenses, forgiveness  being  deemed  more  ex- 
pedient for  the  public  welfare  than  prose- 
cution and  punishment.  The  second  con- 
dones infractions  of  the  peace  of  the  state. 
Amnesty  is  usually  general,  addressed  to 
classes  or  even  communities,  a  legislative 
act,  or  imder  legislation,  constitutional  or 
statutory,  the  act  of  the  supreme  magistrate. 
Burdick  v.  U.  S.,  (1915)  236  U.  S.  79,  35 
S.  Ct.  267,  59  U.  S.  (L.  ed.)  476. 

Legislative  immunity  contrasted.  —  There 

Vol.  II,  p.  358,  sec.  1044. 

Criminal  contempt  proceedings  are  affect- 
ed by  this  section.  Gompers  v.  U.  S., 
(1914)  233  U.  S.  604,  34  S.  Ct.  693,  58 
U.  S.  (L.  ed.)  1115,  Ann.  Cas.  1915D  1044, 
(reversing  (1913)  40  App.  Cas.  (D.  C.) 
293)  wherein  the  court  said:  '*It  has  been 
assumed  that  the  concluding  words,  'unless 
the  indictment  is  found  or  the  information 
is  instituted  within  three  years'  limit  the 
offenses  given  the  benefit  of  the  act  to  those 
usually  prosecuted  in  that  way,  and  the 
counsel  lor  the  petitioners  were  at  some 
pains  to  argue  that  the  charges  of  the  com- 
mittee amounted  to  an  information,^a 
matter   that    opens    vistas   of    antiquarian 


high  seas  is,  following  the  crime,  taken  into 
custody  upon  the  ship  and  then  brought  into 
port.  On  the  other  hand,  where  the  defend- 
ant, not  having  been  taken  into  custody,  is, 
after  reaching  port,  arrested  or  apprehended 
under  lawful  authority  for  trial  for  the  of- 
fense, he  is  deemed  to  be  found  wherever 
such  arrest  occurs.  Under  the  statute,  the 
prosecution  may  be  either  in  the  district 
where  the  defendant  is  first  brought  (i.  e., 
taken),  or  where  he  is  found  (L  e.,  appre- 
hended)/' 


tinning  offense  and  the  United  States  Dis- 
trict Court  of  the  state  of  destination  has 
jurisdiction.  United  States  v.  Freeman, 
(1915)  239  U.  S.  117,  36  S.  Ct.  32. 


is  a  substantial  difference  between  immuni- 
ty and  pardon.  The  latter  carries  an  impu- 
tation of  guilt;  acceptance  a  confession  of 
it.  The  former  has  no  such  imputation  or 
confession.  It  is  tantamount  to  the  silence 
of  the  witness.  It  is  noncommittal.  It  is 
the  unobtrusive  act  of  the  law  giving  pro- 
tection against  a  sinister  use  oi  his  testi- 
mony, not  like  a  pardon  requiring  him  to 
confess  his  guilt  in  order  to  avoid  a  con- 
viction of  it.  Burdick  v.  U.  S.,  (1915)  236 
U.  S.  79,  35  S.  Ct.  267,  69  U.  S.  (L.  ed.) 
476. 

Pardon  before  conviction.  —  In  Burdick 
V.  U.  S.,  (1915)  236  U.  S.  79,  35  S.  Ct. 
267,  59  U.  S.  (L.  ed.)  476,  it  is  left  an 
open  question  whether  the  President  may 
pardon  a -person  before  his  conviction. 
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speculation.  But  this  question  is  not  one 
to  be  answered  by  refinements  and  curious 
inquiries.  In  our  opinion  the  proper  inter- 
pretation of  the  statute  begins  with  the 
substantive,  not  with  the  objective,  part.  The 
substantive  portion  of  the  section  is  that 
no  person  shall  be  tried  for  any  offense  not 
capital  except  within  a  certain  time.  Those 
words  are  of  universal  scope.  What  follows 
is  a  natural  way  of  expressing  that  the  pro- 
ceedings must  be  begun  within  three  years; 
indictment  and  information  being  the  usual 
modes  by  which  they  are  begun,  and  very 
likely  no  other  having  occurred  to  those 
who  drew  the  law.    But  it  seems  to  us  plain 


Vol  n,  p.  358,  sec.  1044. 


CUSTOMS  DUTIES. 


VoL  n,  p.  741,  sec  3058. 


that  the  dominant  words  of  the  act  are,  'no 
person  shall  be  prosecuted,  tried,  or  pun- 
ished  for  any  offense  not  capital,'  unless." 

Importing  contract  labor.  —  This  section 
does  not  apply  to  suits  brought  under  sec- 
tion 5  of  the  Immigration  Act  of  Feb.  20, 


1007,  ch.  1184,  (Fed.  Stat.  Annot.  1909 
Supp.  164)  to  recover  the  penalty  for  im- 
porting contract  labor.  United  States  v. 
Dwight  Mfg.  Co.,  (D.  C.  Mass.  1914)  213 
Fed.  522. 


CUSTOMS  DUTIES. 


Vol.  II,  p.  664,  sec.  2865. 

Conspiracy  to  smuggle.  —  As  this  section 
expressly  provides  for  the  punishment  of 
persons  who  aid  and  abet  smuggling,  such 
persons  cannot  be  indicted  for  conspiracy 
to  smuggle.  When  an  offense  necessarily 
involves  an  unlawful  agreement  between 
two  or  more  persons,  the  parties  thereto 
cannot  be  charged  with  conspiracy  for  hav- 

Vol.  II,  p.  713,  sec.  5. 

state  courts  have  no  jurisdiction  of  prop- 
erty affected  by  this  section.  Galveston, 
etc.,  R.  Co.  V.  Terrazas,  (Tex.  1914)  171 
S.  W.  303,  wherein  the  court  said:  "The 
language  of  the  statute  is  plain.  Property 
introduced  into  the  United  States  and  in 
possession  of  a  carrier  for  transportation  in 
bond  is  within  its  purview  and  to  allow 
state  courts  to  interfere  therewith  or  con- 
trol its  disposition  by  injunction  or  other 

Vol.  II,  p.  741,  sec.  3058. 

Priority  of  salvage  claims.  —  In  a  con- 
troversy arising  out  of  conflicting  claims  to 
the  proceeds  of  the  sale  of  merchandise 
saved  from  a  vessel  wrecked  or  abandoned 
at  sea,  or  on  or  along  the  coasts  of  the 
United  States,  and  promptly  brought  into 
port  by  or  in  possession  of  the  salvors  of 
the  same,  the  court  is  vested  with  authority 
to  give  the  claim  of  a  salvor  priority  over 
that  of  the  government  for  duties  on  the 
merchandise  so  saved.  The  Lugano,  (C.  C. 
A.  5th  Cir.  1915)  222  Fed.  230,  wherein 
the  court,  construing  this  section,  said: 
"We  think  that  the  language  of  the  pro- 
vision, considered  with  reference  to  the  sub- 
ject dealt  with,  makes  it  sufficiently  plain 
that  in  such  cases  as  are  provided  for  the 
court  is  vested  with  authority  to  accord  to 
the  claim  of  a  salvor  priority  over  that 
of  the  government  for  duties  on  merchan- 
dise so  saved.  This  authority  is  found  in 
that  part  of  the  provision  which  empowers 
the  court,  in  ascertaining  the  value  of  the 
merchandise  and  in  providing  for  the  pay- 
ment of  duties  thereon,  to  do  so  Vith  due 
reference  to  the  condition  of  the  said  mer- 
chandise as  thus  saved  and  the  necessities  of 
the  case.'  Among  the  things  which  it  is  per- 
missible to  recognize  as  necessities  of  such 


Ing  made  such  an  agreement  but  must  be 
prosecuted  for  the  principal  offense.  But 
neither  smuggling  nor  defrauding  the  cus- 
toms, necessarily  involves  an  agreement  be- 
tween two  or  more  persons.  Either  offense 
may  be  committed  oy  a  single  IndividuaL 
United  States  v.  Shevlin,  (D.  C  Mass. 
1913)  212  Fed.  343. 


process  would  be  in  direct  conflict  with  the 
declaration  that  it  should  be  deemed  to  be 
in  the  custody  of  the  law  and  subject  only 
to  the  orders  and  decrees  of  the  courts  of 
the  United  States  having  jurisdiction  there- 
of. Counsel  have  cited  no  case  in  point, 
and  we  have  beep  unable  to  find  any,  but 
in  support  generally  of  the  views  here  ex- 
pressed.** 
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eases  as  are  provided  for  are  the  rescue  of 
the  goods  as  a  prerequisite  of  the  court's 
being  afforded  an  opportunity  to  deal  with 
them  and  of  there  being  anything  upon 
which  the  government's  claim  for  duties 
could  attach,  and  the  recognition  of  such 
claims  against  what  is  saved  as  must  be  al- 
lowable if  those  who  might  be  in  a  position 
to  render  required  service  in  the  rescue  are 
to  have  a  motive  impelling  enou^  to  induce 
the  undertaking  of  the  service.  The  circum- 
stances of  a  shipwreck  may  well  be  such  that 
any  one  who  may  be  in  a  position  to  save  the 
cargo  or  a  part  of  it  would  not  have  the 
requisite  motive  to  incur  the  outlay,  labor, 
and  perils  of  the  undertaking  if  any  claim 
of  a  reward  therefor  had  to  be  subordinated 
to  the  government's  claim  against  what 
might  be  saved  for  duties  thereon,  and  that 
the  owners  of  the  wrecked  cargo  or  those  in 
charge  of  the  ship  which  had  carried  it 
might  be  expected  to  abandon  both  to  their 
fate  if  it  was  likely  that  any  ^orts  on 
their  part  to  procure  or  effect  a  rescue 
would  De  permitted  to  inure  to  the  sole  or 
joint  benefit  of  a  government  asserting  a 
claim  to  duties  or  of  a  salvor  whose  serv- 
ices were  sought  or  availed  of.  While  it  ia 
not  to  be  denied  that  what  the  lawmakers 


VoL  II,  p.  741,  sec.  3058. 


CUSTOMS  DUTIES. 


VoL  II,  p.  760,  sec.  21« 


intended  hj  the  enactment  above  quoted 
might  well  have  been  made  clearer,  yet  we 
think  it  is  to  be  gathered  from  the  language 
used  that  a  court  charged  with  the  adminis- 
tration of  property  coming  into  its  custody 
in  the  circumstances  mentioned  was  there- 
by empowered  so  to  deal  with  claims  as- 
serted against  it  or  the  proceeds  of  the  sale 
of  it  as  not  only  to  give  a  preference  to  the 
one  allowed  as  compensation  for  rescuing 
the  property  from  the  sea,  but  to  recognize 
that  the  government's  claim  on  the  residue 
for  duties  is  affected,  and  the  amount  whidi 
would  have  been  demandable  on  this  score 


if  the  importation  had  been  in  the  ordinary 
way  is  made  subject  to  substantial  reduc- 
tion, by  the  fact  that  the  property  to  which 
such  claim  attached  was  brought  in  dam- 
aged from  a  shipwreck,  and,  further,  that 
the  owner  of  the  property  should  have  some 
substantial  benent  from  the  salvage.  In 
permitting  its  disposition  of  the  conflicting 
claims  to  be  influenced  by  such  considera- 
tions, the  court  is  to  be  regarded  as  acting 
'with  due  reference  to  the  condition  of  the 
said  merchandise  as  thus  saved  and  the 
necessities  of  the  case.' " 


Vol.  II,  p.  760,  sec.  21. 

Conclusiveness  of  reliquidation  after  one 
year. — ^In  U.  S.  v.  Sherman  etc.,  Co.,  (1916) 
237  U.  S.  146,  36  S.  Ct.  620,  69  U.  S.  (L. 
ed.)  883,  which  were  two  cases  brought  to 
the  Supreme  court  from  the  Circuit  Court 
of  Appeals  by  certificate  the  question  in- 
volved 4S  stated  by  the  court  was  as  fol- 
lows: "These  two  test  cases  raise  the  ques- 
tion of  the  power  of  the  collector  of  cus- 
toms to  make  a  reliquidation  more  than  a 
year  after  the  duty  on  foreign  merchandise 
has  been  paid  and  the  imposed  goods  have 
been  removed  for  consumption.  The  cases 
are  here  on  a  certificate  which  shows  that 
in  1909  Sherman  &  Sons  Company  imported 
certain  laces  from  Syria  and  Egypt.  The 
merchandise  was  entered  at  the  port  of 
New  York,  and  the  duty  thereon  was  as- 
sessed by  the  collector.  The  amount  of 
duty  thus  liquidated  was  paid  by  the  im- 

S^rter  and  the  goods  were  removed  in  1909. 
ore  than  four  years  thereafter  the  col- 
lector made  a  new  assessment  or  reliquida- 
tion, by  which  he  increased  the  amount  of 
duties  to  be  paid  on  the  laces.  Notice  of 
the  reliquidation  was  given  by  the  collector 
to  Sherman  &  Sons  0:>mpany.  They  filed 
no  protest  within  the  fifteen  day  period 
mentioned  in  the  tariff  act  of  1909  (36 
Stat,  at  L.  100,  chap.  6,  §  28,  sub-sec.  14), 
and  thereafter  two  suits  were  brought  by 
the  government,  in  the  United  States  dis- 
trict court  for  the  southern  district  of  New 
York,  for  the  recovery  of  the  difference  be- 
tween the  duty  assessed  and  paid  in  1909 
and  that  fixed  by  the  reliquidation  in  1913. 
The  only  substantial  difference  between  the 
two  cases  is  that  in  No.  1  the  suit  was  on 
a  liquidation  order  which  contained  no 
charge  that  the  importer  had  been  guilty 
of  fraud;  while  in  No.  2  the  action  is  based 
on  a  reliquidation  order  which  contained  a 
statement  that  the  'entries  were  reliqui- 
dated  by  the  said  collector,  as  aforesaid, 
pursuant  to  his  findings  and  decisions  that 
they,  as  well  as  the  consular  invoices  pre- 
sented with  them,  upon  the  basis  of  which 
the  said  entries  were  originally  liquidated, 
as  aforesaid,  were  false  and  fraudulent,  and 
that  the  original  liquidations  and  the  de- 
livery of  the  said  goods,  wares,  and  mer- 
chandise, aforesaid,  had  been  effected  by  and 
through  the  fraud  of  the  defendant.'     In 
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both  suits  the  district  court  sustained  the 
demurrer,  and  the  United  States  electing 
not  to  plead  over,  both  actions  were  dis- 
missed. The  cases  were  then  taken  to  the 
circuit  court  of  appeals,  which  certified  the 
following  questions :  '  ( 1 )  Can  an  importer 
of  dutiable  merchandise,  when  sued  by  the 
United  States  for  a  balance  of  duties  found 
to  be  due  upon  a  reliquidation  of  the  entry, 
attack  the  validity  of  the  reliquidation, 
where  it  appears  upon  the  face  of  the  com- 
plaint that  the  reliquidation  was  made  more 
than  a  year  after  the  entry,  and  where  the 
complaint  contains  no  all^ation  of  the 
presence  of  a  protest  or  of  fraud,  or  is  the 
remedy  provided  by  the  customs  adminis- 
trative act  (act  of  June  10,  1890,  and  act 
of  August  6,  1909,  26  Stat,  at  L.  136,  chap. 
407,  Comp.  Stat.  1913,  §  6693,  and  36  Stat, 
at  L.  100,  chap.  6),  ws.,  of  protest,  pay- 
ment of  the  full  amount  of  duties  ascer- 
tained to  be  due  upon  the  reliquidation, 
and  appeal  to  the  board  of  general  ap- 
praisers, and  thence  to  the  courts,  the  only 
way  in  which  he  may  attadc  the  validity 
of  the  reliquidation? 

'"(2)  Does  the  complaint  in  action  No. 
1  herein,  all  of  the  allegations  in  which, 
with  the  exception  of  the  formal  allega- 
tions of  sovereignty  and  incorporation,  are 
hereinabove  set  forth,  state  a  good  cause  of 
action  ? 

"'(3)  If  the  foregoing  question  is  an- 
swered in  the  negative,  then  is  it  sufficient 
for  the  United  States,  in  order  to  state  a 
good  cause  of  action,  to  allege  the  finding 
or  decision  of  the  collector  that  there  was 
fraud,  as  in  action  No.  2  herein,  without 
alleging  in  what  connection  the  collector 
had  made  his  finding  or  decision  of  fraud, 
%,  e.,  whether  he  had  found  fraud  in  the 
dutiable  value,  or  in  the  classification,  or 
in  the  quantity  of  the  merchandise,  and 
without  alleging  the  presence  of  fraud  as  a 
fact,  or  the  facts  constituting  the  fraud  ?' " 

The  court  after  making  the  foregoing 
statement  of  fact  said :  "The  questions  cer- 
tified by  the  circuit  court  of  appeals  involve 
an  inquiry  as  to  whether  the  collector  of 
customs,  after  the  expiration  of  one  year, 
can  make  a  finding  of  fraud  and  thereupon 
make  a  reliquidation  of  duties  which  is 
final   unless,   within   fifteen   days,   the   im- 
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porter  pays  the  amount  thus  declared  to  be 
due  so  as  to  secure  the  right  to  a  hearing 
(1)  on  the  finding  of  fraud  and  (2)  on  the 
correctness  of  the  new  assessment  on  goods 
which  had  been  removed  for  consumption. 
On  the  part  of  the  government  it  is  claimed 
that  this  power  is  conferred  by  §  21  of  the 
act  of  1874 ;  but  it  is  a  significant  fact  that 
although  the  act  has  been  in  force  for  more 
than  40  years  there  are  only  two  instances 
reported,  in  which  the  Collector,  after  the 
expiration  of  one  year,  has  attempted  to 
reliquidate  because  of  the  existence  of  fraud. 
Those  two  cases  (United  States  v.  Vitelli, 
Customs  Ct.  of  Appeals  (1914)  and  United 
States  V.  Federal  Sugar  Co.,  211  Fed.  Rep. 
1016)  are  of  recent  date  and  in  direct  con- 
fiict  with  each  other.  The  novelty  of  the 
practice,  the  confiict  in  the  two  decisions 
and  the  statement  that  numerous  suits  on 
similar  reliquidation  orders  are  now  pend- 
ing,  justify  a  somewhat  detailed  examina- 
tion of  the  authority  conferred  upon  the 


Collector  by  the  Tariff  Act  of  1909,  36  Stat^ 
p.  100,  sec.  14;  p.  98,  sec  12;  and  the  act 
of  1874,  18  Stat.  190,  and  the  Customs 
Regulations  prescribing  the  method  of  liqui- 
dating duties  and  defining  the  effect  of  liqui- 
dation orders." 

After  a  detailed  examination  of  the  au- 
thority conferred  on  the  collector  the  court 
concludes  as  follows:  "1.  As  to  the  ques- 
tion marked  1,  we  hold  that  the  importer 
is  not  concluded  by  the  reliquidation  order, 
and  when  suit  is  brought  for  the  amount 
claimed  to  be  due  he  may  file  his  plea  and 
be  heard  in  his  defense  as  in  other  eases, 
even  though  he  did  not  file  a  protest  and 
make  the  payment  required  in  the  case  of 
the  original  liquidation. 

"2,  The  question  marked  2  we  answer  No. 

"3.  To  the  question  marked  3,  we  answer 
No,  the  government  in  such  a  suit  being 
obliged  to  conform  to  the  general  rule  of 
plei^ing  where  recovery  is  sought  <m  the 
ground  of  fraud." 


1909  Supp.,  Appendix,  p.  812,  sec.  6. 


The  suppression  clanse  in  the  declaration 
required  to  be  made  by  an  agent  consignee 
of  imported  goods  relates  to  the  omission  of 
matter  proper  to  be  included  in  the  invoice 
and  account  attached  and  not  to  independ- 
ent facts.     U.  S.  V.  Salen,   (1914)   235  U. 

5.  237,  36  S.  Ct.  51,  59  U.  S.  (L.  ed.)  210, 
wherein  the  court  said:  "No  case  directly 
in  point  has  been  cited;  but  counsel  have 
traced  the  history  of  the  clause  from  the 
act  of  1799,  which  required  only  one  form 
of  declaration  from  all  importers,  through 
the  subsequent  statutes,  which,  like  the 
tariff  act  of  1909,  provide  for  slightly  dif- 
ferent forms,  according  as  the  entry  is  made 
by  owner,  manufacturer,  consignee,  or 
agent.  (1  Stat,  at  L.  656,  chap.  22;  3  Stat, 
at  L.  730,  chap.  21;  22  Stat,  at  L.  524, 
chap.  121;  26  Stat,  at  L.  132,  chap.  407, 
36  Stat,  at  L.  93,  chap.  6)  Under  the  act 
of  1799  every  importer  had  to  attach  the 
consular  invoice  and  entry  account  and 
swear  that  he  'had  not  in  the  said  entry 
or  invoice  concealed  or  suppressed  anything* 
whereby  the  government  might  be  defraud- 
ed of  its  duty.  This  clause  is  still  retained 
in  the  form  required  to  be  signed  by  owner 
and  manufacturer.  Where  the  goods  are  en- 
tered by  an  agent  consignee  he  makes  dec- 
laration that  'nothing  has  been  on  my 
part,  nor,  to  my  knowledge,  on  the  part  of 
any  other  person,  concealed  or  suppressed, 
whereby  the  United  States  may  be  defraud- 
ed of  any  part  of  the  duty  lawfully  due  on 
the  said  goods,  wares,  and  merchandise.' 
Much  of  the  argument  was  addressed  to 
the  effect  of  this  difference  in  the  language 
in  the  respective  forms  of  the  several  dec- 
larations.     36    Stat,    at    L.    93-95,    chap. 

6.  Counsel  for  Salen  insist  that  this  dif- 


ference is  due,  to  the  fact  that  the  suppres- 
sion clause  in  the  consignee's  declaration 
was  included  in  a  sentence  all  the  terms  of 
which  related  to  invoice  and  entry.  The 
declaration  to  be  signed  by  owner  and  manu- 
facturer (36  Stat,  at  L.  94,  95,  chap.  6) ,  was 
in  two  sentences,  and  as  the  last  of  the  two 
contained  the  suppression  clause,  it  was  nec- 
essary, from  a  grammatical  point  of  view, 
to  mention  invoice  and  account  as  anteced- 
ents. It  is  argued  that  the  owner's  state- 
ment conveyed  the  same  meaning  as  was 
otherwise  expressed  in  the  suppression 
clause  of  the  consignee's  declaration.  On 
the  other  hand,  the  government  contends 
that  the  difference  in  phraseology  indicated 
an  intent  to  require  the  consignee  to  dis- 
close matters  as  to  which  no  requirement 
was  made  where  the  goods  were  entered  by 
owner  or  manufacturer.  Congpress,  of  course, 
could  have  legislated  in  the  same  statute 
so  as  to  make  a  distinction  between  con- 
signor and  consignee.  But  no  satisfactory 
reason  is  given  why  Congress  should  have 
imposed  no  penalty  upon  an  owner  for  con- 
cealing a  great  and  uniform  difference  be- 
tween invoice  values  and  selling  prices, 
while  at  the  same  time  making  the  agent 
guilty  of  a  felony  for  suppressing  exactly 
the  same  fact.  The  moral  quality  of  the 
act  "as  the  same  whether  the  concealment 
was  l>y  owner  or  agent;  the  result  to  the 
government  was  the  same,  and  all  doubtful 
or  ambiguous  language  in  a  statute  cover- 
ing the  same  subject  should  be  construed 
on  the  natural  supposition  that  Congress 
required  identity  of  disclosures  and  pro- 
vided identity  of  punishment  for  identity 
of  concealment.'* 
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In  general.  —  ''When  foreign  merchandise 
is  to  be  entered  at  a  domestic  port,  the 
owner  files  his  statutory  declaration,  to- 
gether with  the  invoice,  account  and  list  of 
the  goods  sought  to  be  imported.  The  sur- 
veyor gives  a  certificate  as  to  weight  or 
quantity,  and  the  appraiser  issues  a  certifi- 
cate of  value.  (Customs  Regulations,  861, 
1431,  1481,  1484.)  With  these  documents 
before  him — and  with  the  privilege  of  ex- 
amining witnesses  'touching  any  matter 
deemed  material  in  ascertaining  the  dutia- 
ble value  and  classification  of  the  merchan- 
dise,'— the  collector  determines  the  rate  of 
duty  to  be  imposed  under  the  Tariff  Act 
and  thereupon  calculates,  assesses  and  liqui- 
dates the  amount  to  be  paid.  His  decision, 
as  to  the  amount  of  duty  is  final — ^unless 
within  15  days  the  importer  files  a  protest 
and  pays  the  full  amount  of  duty  thus 
liquidated.  In  that  event  the  collector  is 
required  to  transmit  the  invoice  and  all  the 
papers  connected  therewith  to  the  board  of 
nine  general  appraisers  for  their  determi- 
nation of  the  questions  raised  by  the  pro- 
test. From  them  the  case  can  be  taken  to 
the  Court  of  Customs  Appeals.  If  the  de- 
cision is  in  favor  of -the  importer  provision 
is  made  for  a  refund  of  any  overcharge  as- 
sessed against  him.  If,  however,  there  is 
no  such  protest,  payment  and  appeal,  the 
collector's  decision  is  final  as  to  the  amount 
of  duty  (36  Stat.  100,  subsection  14)  ex- 
cept that  for  one  year — certainly  when  the 
goods  have  not  passed  beyond  his  reach 
(lasigi  V.  Collector,  1  Wall.  384),— the  col- 
lector, like  a  court  during  the  term  at  which 
a  judgment  is  entered,  has  full  control  of 
the  assessment,  and  may  on  his  own  motion 
set  aside  his  first  order  and  make  a  reliqui- 
dation.  Robertson  v.  Downing,  127  U.  S. 
613.  Where  there  is  no  such  renewal  or 
continuance  of  the  original  proceeding,  but, 
where  the  duty  is  paid,  assessed,  the  statute 
(18  Stat.  190,  sec.  21)  [2  Fed.  Stat.  Annot. 
p.  760]  provides  that  the  'settlement  shall, 
after  the  expiration  of  one  year,  in  the 
absence  of  fraud,  be  final  and  conclusive 
upon  all  parties.'  This  brief  review  of  the 
many  and  detailed  provisions  of  the  stat- 
utes will  suffice  to  show  that  the  Govern- 
ment will  not  allow  foreign  goods  to  be 
brought  into  this  country  and  then  litigate 
with  the  importer  as  to  the  amount  of  duty. 
Neitbei*  bond,  nor  security,  nor  retention  of 
the  goods   during  litigation,  will  dispense 

1914  Supp.,  p.  120,  part  N. 

Appeal  by  importer.  —  In  Louisiana  v. 
McAdoo,  (1914)  234  U.  S.  627,  34  S.  Ct. 
938,  58  U.  S.  (L.  ed.)  1506,  the  court  com- 
menting on  the  right  of  an  aggrieved  im- 
porter to  appeal  said:  "There  have  always 
been  remedies  by  which  an  importer  may 
recover  an  excess  rate  of  duty  exacted  from 
him  by  a  customs  collector,  either  by  com- 
mon-law action  against  the  collector,  as  in 


with  the  necessity  of  payment.  The  duty, 
as  assessed  by  the  collector,  must  be  paid 
in  any  event, — not  only  as  a  condition  of 
the  goods  being  entered,  but  also  as  a  con- 
dition of  the  right  to  file  a  protest.  When 
that  has  been  done.  Congress,  in  order  to 
prevent  injustice,  has  given  the  importer, 
who  thus  pays  and  protests,  the  righjk  to 
bring  the  goods  into  the  United  States,  has 

§  ran  ted  him  the  opportunity  to  review  the 
nding  of  the  collector,  and  has  also  given 
him  the  promise  of  a  refund  in  case  the 
collector  is  found  to  have  made  an  over- 
charge. (36  Stat,  at  L.  103,  chap.  6,  §  28, 
subsec.  23.)  But  this  right  of  review  is 
not  an  appeal  in  ordinary  course  of  law, 
and  can  be  exercised  only  in  the  statutory 
method,  on  statutory  conditions,  before  spe- 
cial statutory  tribunals  of  limited  jurisdic- 
tion. 2.  This  summary  method  of  collec- 
tion, and  the  requirement  that  duties  be 
paid  as  assessed  before  the  right  to  litigate 
arises,  is  an  incident  of  the  fact  that  the 
assessment  and  collection  of  duties  is  an 
administrative  matter, — ^no  notice  or  hear- 
ing being  necessary,  since  the  assessment  is 
in  rem  and  against  the  foreign  goods  whicii 
are  sought  to  be  entered.  The  amount  is 
determined  by  inspection  of  experts,  and 
payment  is  enforced  against  the  merchan- 
dise actually  in  custody  of  the  customs  offi- 
cers, who  cannot  permit  its  removal  until 
the  assessed  charges  have  been  paid.  If, 
after  the  duty  had  been  paid  and  the  goods 
had  been  removed,  it  should  be  made  to  ap- 
pear that  they  had  been  fraudulently  en- 
tered and  were  still  in  the  possession  of  the 
importer,  they  could  be  retaken  and  con- 
demned in  forfeiture  proceedings.  Or  if, 
after  the  expiration  of  one  year,  it  should 
be  discovered  that,  as  alleged  in  the  present 
case,  there  had  been  false  invoices,  false 
weights,  or  fraud  of  any  kind,  by  which  the' 
United  States  had  been  deprived  of  its  just 
dues,  and  if  the  goods  themselves  could  not 
be  found,  so  as  to  be  forfeited,  the  inability 
to  proceed  in  rem  would  not  prevent  the 
government  from  bringing  a  suit  in  person- 
am to  enforce  the  importer's  personal  lia- 
bility for  the  debt  which  accrued  and  which 
rightfully  should  have  been  paid  when  the 
foreign  merchandise  was  entered  at  the  do- 
mestic  port."  U.  S.  v.  Sherman,  etc.,  Co., 
(1916).  237  U.  S.  146,  35  S.  Ct.  520,  69 
U.  S.  (L.  ed.)  883. 
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Elliott  V.  Swartwout,  10  Pet.  137,  9  L.  ed. 
373,  or  by  statute,  §  2931,  Revised  Statutes ; 
act  of  June  10, 1890  (26  Stat,  at  L.  pp.  131, 
137,  chap.  407) ;  act  of  August  5,  1909  (36 
Stat,  at  L.  pp.  11,  chap.  6).  But  the  claim 
that  even  an  importer  may  complain,  by 
appeal  or  otherwise,  of  the  exaction  of  too 
low  a  rate  of  duty,  seems  not  to  have  been 
asserted  imtil  1912,  when  an  appeal  by  an 


1914  Snpp.»  p.  190,  part  N. 


EVIDENCE. 


VoL  in,  p.  8,  sec.  86S. 


importer  against  an  assessment  as  too  low 
was  sustained  by  the  customs  court  of  ap- 
peals, 3  Customs  AppeiJ,  24,  upon  the  the- 
ory that  one  might  be  aggrieved  by  an 
assessment  too  low  as  well  as  by  one  too 
high.    But  this  decision  did  not  meet  with 


favor,  and  the  remedy  by  appeal  was  con- 
fined to  cases  in  which  the  duty  imposed 
was  claimed  to  be  higher  than  authorized 
by  existing  law.  Act  of  October  3,  1913 
(38  Stat,  at  L.  chap.  1«,  §  3,  part  N).* 


ELECTIVE  FRANCHISE. 


Vol.  II,  p.  863,  sec.  2004. 


The  so-called  grandfather  clause  contained  in  some  state  statates  and  aimed  at  the 
colored  race  held  unconstitutional  and  in  violation  of  this  statute.  Myers  t.  Anderson, 
(1915)  238  U.  S.  368,  35  S.  Ct.  932,  59  U.  S.  (L.  ed.)  1349. 


ESTIMATES,  APPROPRIATIONS  AND 

REPORTS. 

Vol.  II,  p.  898,  sec.  3679. 

This  section  and  R.  S.  sec  373S.  —  To  the  same  effect  m  ibt  odgiiMl  note,  see  TJnited 
States  T.  Doullut,  (C.  C.  A.  5th  Cir.  1914)  213  Fed.  729. 


EVIDENCE. 


Vol.  Ill,  p.  2,  sec.  724. 

This  section  relates  to  suits  at  law  only. 
—  Childs  V.  Missouri,  etc.,  R.  Co.,  (C.  C.  A. 
8th  Cir.  1915)  221  Fed.  219,  wherein  the 
court  held  that  a  bill  for  a  discovery  and 

Vol.  Ill,  p.  7,  sec.  861. 

Examination  of  party  before  trial.  —  To 
the  same  effect  as  the  original  note,  see 
Green  v.  Delaware,  etc.  R.  Co.,  (D.  C.  N.  J. 
1914)  211  Fed.  774,  in  which  the  court  held 
that  as  a  bill  of  particulars  is  applicable 


an  accounting  obtainable  at  law  under  ths 
provisions  of  this  section  was  not  maintaiD- 
able  in  a  court  of  equity. 


only  to  the  pleadings,  it  followed,  in  the 
absence  of  a  statute  providing  otherwise, 
that  it  could  not  be  used  to  secure  evidence 
in  advance  of  the  triaL 


Vol.  Ill,  p.  8,  sec.  862. 

Cited  in  the  case  of  In  re  Louisville,  etc.,  Packet  Co.,  (E.  D.  Ky.  1916)  223  Fed.  185. 


Vol.  Ill,  p.  8,  sec.  863. 

Rule  47  of  the  Federal  Equity  Rules, 
limiting  the  time  of  taking  depositions,  is 
conclusive  upon  the  federal  courts  and  it 
must  be  assumed  that  in  adopting  it,  the 
Supreme  Court  was  construing  this  section. 
Victor  Talking  Mach.  Co.  v.  Sonora  Phono- 
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grj^h  Corp.,  (S.D.  N.Y.  1915)  221  Fed.  676. 
A  notice  which  is  silent  as  to  the  wit- 
nesses whose  depositions  are  to  be  taken 
is  fatally  defective  under  this  section.  In 
re  Automobile  Co-op.  Ass'n  of  America, 
(S.  D.  N.  Y.  1915)  222  Fed.  345. 


VoL  III,  p.  Se,  sec.  883. 


EVIDENCE. 


VoL  in,  p.  37,  sec.  905. 


Vol.  Ill,  p.  26,  sec.  882. 

SeaL^  Unless  a  copy  of  a  record  is  authenticated  by  a  seal  it  is  not  admissible  in 
evidence.    Newsom  v.  Langford,  (Tex.  1915)  174  S.  W.  1036. 


Vol.  Ill,  p.  37,  sec.  905. 

Certificate  of  judge  or  magistrate.  —  To 
the  same  effect  as  the  original  note,  see 
Adams  v.  Stenehjem,  (1915)  50  Mont.  232, 
147  Pac.  469,  wherein  the  court,  holding  that 
the  copy  of  a  judgment  roll  of  a  North 
Dakota  court,  not  properly  certified  by  a 
judge  of  that  court,  was  inadmissible  in 
evidence,  said:  'To  entitle  the  copy  of  the 
judgment  roll  to  be  admitted  in  evidence, 
it  must  have  been  duly  attested  by  the 
clerk  of  the  North  Dakota  court.  Whether 
the  attestation  was  in  the  due  form  pre- 
scribed by  the  law  or  practice  in  North 
Dakota  could  not  be  determined  by  the  trial 
court  from  an  inspection  of  the  attestation 
certificate;  for  the  courts  of  this  state  do 
not  take  judicial  notice  of  the  statute  laws 
or  practice  of  a  sister  state.  Because  of  this 
fact  the  trial  court  was  required  to  look 
to  other  evidence,  and  the  evidence  which 
the  federal  statute  and  our  own  code  have 
provided  is  the  certificate  of  the  judge  of 
the  sister  state.  It  is  for  that  judge, 
charged  with  knowledge  of  the  laws  of  his 
state,  to  determine  whether  the  attestation 
of  the  clerk  is  in  due  form  and  to  evidence 
his  conclusion  by  his  certificate,  and  it  is 
to  his  certificate  alone  that  the  Montana 
court  must  look  to  ascertain  whether  what 
purports  to  be  a  certificate  by  the  clerk  is 
such  under  the  laws  of  the  state  where 
made.  Craig  v.  Brown,  Fed.  Gas.  No. 
3,328.  Under  the  federal  statute  and  our 
code  provision  above,  the  district  court  of 
the  sister  state  is  required  to  make  known 
the  fact  that  the  copy  is  properly  attested, 
by  his  certificate  'that  the  said  attestation 
is  in  due  form.'  In  the  absence  of  such 
certificate  as  the  federal  statute  and  our 
code  prescribe,  the  copy  is  not  entitled  to 
be  admitted.  This  rule  is  recognized  imi- 
versally.  But  it  is  insisted  that,  while  the 
certificate  of  the  judge  of  the  North  Dakota 
court  is  not  in  the  form  prescribed  by  stat- 
ute, in  substance  it  is  the  same.  If  we 
understand  the  language  employed  in  the 
certificate,  it  does  not  mean  anything  more 
than  that  the  laws  of  North  Dakota  au- 
thorize the  clerk  of  a  district  court  of  that 
state  to  certify  copies  of  judicial  records 
in  his  charge.  It  would  impeach  the  intel- 
ligence of  the  judge  who  made  this  certifi- 
cate to  say  that  he  intended  it  to  conform 
to  the  requirements  of  the  federal  statute, 
llie  language  of  that  statute  is  so  plain 
that  any  one  who  attempts  to  comply  with 
it  cannot  possibly  fail  in  the  attempt.  The 
addition  of  the  words  'and  full  faith  and 
credit  are  due  to  all  his  official  acts  as  such' 
do  not  aid  the  certificate.  In  the  connec- 
tion in  which  they  are  employed  they  are 
meaningless.  Our  courts  are  not  required 
to  give  full  faith  and  credit  to  the  act  of 


the  North  Dakota  clerk  in  attesting  a  pub- 
lic record.  If  the  record  is  attested  by  the 
clerk  with  the  seal  annexed,  and  the  at- 
testation is  certified  to  be  in  due  form  by  the 
judge,  then  full  faith  and  credit  is  due  the 
record — in  this  instance  the  judgment  roll — 
but  not  the  act  of  the  clerk  in  attesting  it. 
Furthermore,  whether  a  record  is  or  is  not 
entitled  to  full  faith  and  credit  is  a  question 
to  be  determined  by  the  Montana  court,  and 
not  by  the  judge  of  the  court  from  which 
the  record  comes." 

"Records  and  judicial  proceedings."  —  An 
unpublished  opinion  of  a  state  supreme 
court  is  a  "record"  and  "judicial  proceed- 
ing." Whited  V.  Johnson,  (Tex.  1914)  167 
S.  W.  812,  wherein  the  court  said:  "The 
opinion,  not  being  published  as  an  opinion 
of  the  court,  could  have  been  admitted  only 
as  a  record  and  judicial  proceeding  of  the 
Supreme  Couirt  of  Louisiana,  and  as  such 
should  have  been  attested  by  the  clerk  of 
that  court,  with  the  seal  of  the  court  an- 
nexed, together  with  a  certificate  of  the 
Chief  Justice,  that  the  attestation  is  in 
due  form." 

The  phrase  "in  due  form"  as  employed  in 
this  section,  means  in  the  form  prescribed  by 
the  law  or  practice  of  the  state  from  which 
the  record  comes.  Adams  v.  Stench j  em, 
(1915)  50  Mont.  232,  146  Pac.  469. 

Full  faith  and  credit.^ The  full  faith 
and  credit  clause  was  enacted  to  carry 
into  effect  the  constitutional  provision  on 
the  subject.  Roller  v.  Murray,  (1914)  234 
U.  S.  738,  34  S.  Ct.  902,  58  U.  S.  (L.  ed.) 
1570;  and  under  Const.  U.  S.  art.  4j  §  1, 
providing,  that  full  faith  and  credit  shall 
be  given  in  each  state  to  the  public  acts, 
records,  and  judicial  proceedings  of  every 
other  state,  and  the  section  whidi  is  declar- 
atory thereof  and  providing  for  the  authen- 
tication of  judicial  proceedings  of  the 
state  courts,  a  judgment,  conclusive  between 
the  parties  in  the  state  in  which  rendered, 
is  equally  conclusive  in  every  other  state, 
though  the  court  has  no  power  to  issue  exe- 
cution thereon.  Damon  v.  Webber,  (1914) 
111  Me.  473,  89  Atl.  734. 

A  state  court  in  an  action  on  a  judgment 
rendered  in  another  state  is  required  to  give 
it  such  faith  and  credit  as  it  has  by  law 
or  usage  in  the  state  of  its  origin.  The 
highest  evidence  of  what  faith  and  credit 
a  judgment  has  in  the  state  of  its  origin 
is  the  decisions  of  the  court  of  last  resort 
of  that  state.  Free  v.  Western  Union  Tel. 
Co.,  (1914)  158  Wis.  36,  147  N.  W.  1040. 
But  a  judgment  against  a  garnishee  in  a 
court  that  did  not  acquire  jurisdiction  of 
the  person  of  the  principal  defendant,  which 
does  not  recite  that  such  garnishee  dis- 
closed  any  defensive  muatter  or   any  fact 
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VoL  m,  p.  87,  MC  905. 


EVIDENCE. 


Vol.  m»  p.  S7,  MC.  906. 


other  than  an  admiBsion  of  his  indebtedness 
to  the  principal  defendant,  is  not,  as  against 
such  principal  defendant  and  in  favor  of 
such  garnishee,  an  adjudication  of  anv  issue 
as  to  whether  such  garnishee  discharged 
his  duty  to  such  principal  defendant  in  such 
garnishment  proceedings  in  respect  to  notice 
and  defenses.  Such  judgment  would  not  be 
accorded  faith  or  credit  as  such  adjudica- 
tion in  the  state  in  which  it  is  rendered, 
nor  in  any  other  state,  and  a  refusal  of  a 
court  of  a  state  other  than  the  one  in 
which  it  was  rendered  to  give  such  judg- 
ment effect  as  an  adjudication  of  such  issue 
between  the  garnishee  and  the  principal 
defendant  is  not  a  denial  of  the  same  the 
full  faith  and  credit  to  which  it  is  entitled 
under  section  1,  art.  4  of  the  Federal  Con- 
stitution and  section  005.  St.  Louis,  etc. 
R.  Co.  V.  Crews,  (Okla.  1916)  151  Pac.  879. 
A  judgment  of  one  state  when  sued  upon 
in  another,  is  not  merely  prima  facie  evi- 
dence of  an  indebtedness  but  is  conclusive. 
Bonfila  v.  Gillespie,  (1914)  25  Colo.  App. 
496,  130  Pac.  1054,  wherein  the  court  said: 
"Counsel  insist  that  the  Nevada  judg- 
ment is  only  prima  facie  evidence  of  the 
debt,  and  that  nul  tiel  record  is  an  inap- 
propriate plea  to  suits  upon  foreign  judg- 
ments, inasmuch  as  they  do  not  create  a 
merger,  and  are  only  prima  facie  evidence  of 
an  indebtedness,  and  that  either  debt  or 
assumpsit  may  be  maintained  upon  them  or 
upon  the  original  indebtedness,  and  the  gen- 
eral issue  in  such  cases  is  nil  debet  or  non 
assumpsit,  as  the  case  may  be,  and  puts  in 
issue  both  the  validity  of  the  judgment  and 
of  the  debt;  and  counsel  cites  many  author- 
ities in  support  of  this  proposition.  These 
authorities  are  not  pertinent  to  the  question 
here  involved,  as,  since  the  adoption  of  ar- 
ticle 4,  §  1,  of  the  Federal  Constitution,  and 
an  act  of  Congress  in  pursuance  thereof,  ap- 
proved May  26,  1790,  1  Stat.  122,  c.  11 
(K.  S.  f  905,  there  has  been  a  well-marked 
distinction  recognized  between  foreign  judg- 
ments and  judgments  of  sister  states.  Said 
section  of  the  federal  Constitution  provides 
that  full  faith  and  credit  shall  be  given  in 
each  state  to  the  public  acts,  records,  and 
judicial  proceedings  of  every  other  state, 
and  that  Congress  may  by  general  laws  pre- 
scribe the  manner  in  which  such  acts,  rec- 
ords, and  proceedings  shall  be  proved,  and 
the  effect  thereof.  The  act  of  Congress, 
supra,  provides  that  the  records  and  judi- 
cial proceedings  of  the  courts  of  any  state 
shall  be  proved  or  admitted  in  any  other 
court  within  the  United  States  by  the  at- 
testation of  the  clerk,  and  the  seal  of  the 
court  annexed,  if  there  be  a  seal,  together 
with  the  certificate  of  the  judge,  chief  jus- 
tice, or  presiding  magistrate,  as  the  case 
may  be,  that  said  attestation  is  in  due  form. 
And  the  said  record  and  judicial  proceed- 
ings, authenticated  as  aforesaid,  shall  have 
such  faith  and  credit  given  to  them  in  every 


court  within  the  United  States  as  they  have 
by  law  or  usage  in  the  courts  of  the  state 
from  whence  the  said  records  are  or  shall 
be  taken.  After  the  adoption  of  said  consti- 
tutional provision  and  approval  of  said  act 
of  Congress,  there  was  great  chaos  and  di- 
versity of  opinion  among  the  courts  of  the 
different  states  as  to  the  intention  of  the 
constitutional  convention  and  Congress  in 
their  several  utterances  as  to  the  effect  of 
judgments  of  sister  state  courts  when  sued 
upon  in  courts  of  other  states  or  of  the 
United  States.  In  1813  those  provisions 
were  construed  by  the  Supreme  Court  of  the 
United  States,  and  that  court  held  that 
the  Constitution  contemplated  a  power  in 
Congress  to  give  a  conclusive  effect  to  such 
judgments;  tiie  court  saying:  'We  can  per- 
ceive no  rational  interpretation  of  the  act 
of  Congress,  unless  it  declares  a  judgment 
conclusive  when  a  court  of  the  particular 
state  where  it  is  rendered  would  pronounce 
the  same  decision.'  Mills  v.  Duryee,  7 
Cranch,  481,  3  L.  ed.  411;  2  Black,  supra, 
§  856.  In  the  Mills-Duryee  Case,  supra. 
Justice  Story,  speaking  for  the  court,  also 
said:  'Were  the  construction  contended  for 
by  the  plaintiff  in  error  to  prevail,  that  judg- 
ments of  the  state  courts  ought  to  be  con- 
sidered prima  facie  evidence  only,  this  clause 
in  the  Constitution  would  be  utterly  unim- 
portant and  illusory.  The  common  law 
would  give  such  judgments  precisely  the 
same  effect.  It  is  manifest,  however,  that 
the  Constitution  contemplated  a  power  in 
Congress  to  give  a  conclusive  effect  to  such 
judgments.'  And  held  that:  'If  it  be  a 
record,  conclusive  between  the  parties,  it 
cannot  be  denied  but  by  the  pka  of  nul 
tiel  record.'  This  holding  by  the  court, 
however  has  been  confined  to  the  general 
issue,  and  was  never  intended  to  exclude 
such  plea  as  a  denial  of  the  jurisdiction. 
The  Mills-Duryee  Case  is  a  leading  author- 
ity for  the  proposition  that  a  judgment  of 
a  sister  state  is  conclusive  on  the  merits; 
that,  for  purposes  of  pleading  and  evidence, 
it  is  entitled  to  the  full  dignity  of  a  record ; 
and  that  the  defendant  is  not  at  liberty, 
when  sued  on  the  judgment,  to  deny  the  in- 
debtedness, which  it  ascertains  and  estal)- 
lishes,  or  to  impeach  its  justice  or  deny  its 
obligation." 

United  States  courts  mnst  give  faith  and 
credit.  —  To  the  same  effect  as  the  second 
paragraph  of  the  original  note,  see  Car- 
penter V.  Beal,  (E,  D.  Ark.  1916)  222  Fed. 
453,  wherein  the  court  held  that  the  judg- 
ment of  a  state  court,  obtained  in  a  pro- 
ceeding in  rem  by  default  on  substituted 
service, '  could  not  be  collaterally  attacked 
in  a  court  of  another  state  upon  the  ground 
that  the  consideration  of  the  judgment  was 
a  wagering  transaction  and  that  such 
judgment  under  the  laws  of  the  latter  state 
was  absolutely  void. 
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Vol  m,  p.  88,  sec.  906. 


EXECUTION. 


Vol  III,  p.  61»  8ec.  177. 


Vol.  Ill,  p.  39,  sec.  906. 

A  copy  of  a  maxrijige  record  not  authenti- 
cated in  accordance  with  this  section  ia  in- 
admiesible  in  evidence.  McNeill  y.  State, 
(Ark.  1915)  173  8.  W.  826. 

Copies  of  deeds  not  authenticated  as  this 
section  requires,  will  not  be  received  in  evi- 
dence. Newaom  t.  Langford,  (Tex.  1915) 
174  S.  W.  1036. 


Tbe  faith  and  credit  due  an  authenticated 
copy  of  a  record  of  another  state  depends 
on  the  laws  and  usages  of  that  state,  and 
this  requires  proof  of  its  laws  and  usages, 
as  judicial  notice  will  not  be  taken  of  them. 
NewBom  v.  Langford,  (Tex.  1935)  174  S.  "W. 
1036,  following  Smith  v.  Smith,  1  Tex.  621, 
46  Am.  Dec.  121. 


1914  Supp.,  p.  141.     [Act  of  Feh.  26, 1918.1 


This  law  changes  the  common-law  rule  in 
regard  to  the  comparisons  of  writings  where 
the  genuineness  of  the  handwriting  of  any 
person  ia  involved.    Prior  to  the  enactment 


of  this  statute  the  admission  in  evidence 
of  an  exhibit  for  the  sole  purpose  of  com- 
parison was  error.  Short  v.  United  States, 
(C.  C.  A.  8th  Cir.  1915)  221  Fed.  248. 


EXECUTION. 


Vol.  Ill,  p.  54,  sec.  1. 

Amendment  of  order  directing  sale.— 
Upon  the  removal  of  a  coimty  seat  after 
the  original  order  directing  a  sale  had  been 
made  it  was  held  proper  for  the  court  to 
modify  or  amend  tne  order  so  as  to  make 


the  decree  conform  to  the  statute  by  di- 
recting that  the  sale  of  the  property  be 
had  at  the  courthouse  in  the  new  county 
seat.  Fulton  Inv.  Co.  v.  Dorsey,  (C.  G.  A. 
8th  Glr.  1915)  220  Fed.  298. 


EXECUTIVE  DEPARTMENTS. 

Vol.  Ill,  p.  58,  sec.  161. 

Regulations  of  postmaster  general  relating  to  method  of  determining  salary  of  post- 
masters based  on  gross  receipts  of  office  held  valid.  U.  S.  t.  Foster^  (1914)  233  U.  6. 
515,  34  S.  Ct.  666,  58  U.  S.  (L.  ed.)  1074. 


Vol.  Ill,  p.  61,  sec.  177. 

Constmction  of  presidential  order.  —  A 
presidential  order  authorizing  another  to 
perform  the  duties  of  the  secretary  of  labor 
m  the  absence  of  the  secretary  and  the  as- 
flistuit  secretary  must  be  applied  strictly 
only  in  the  absence  of  the  secretary  and 
assistant  secretary.  However  inconvenient 
it  may  be,  if  the  secretary  and  assistant  are 
not  absent,  and  particularly  if  both  are 
present,  the  performance  of  their  duties  by 
another  is  unauthorized  by  statute.  Ex 
parte  Tsuie  Shee,  (K.  D.  Cal.  1914)  218 
Fed.  256,  wherein  it  appeared  that  a  Chi- 
nese person  was  excluded  from  entry  by  the 
local  immigration  officers  and  had  taken  an 
appeal  to  the  secretary  of  labor  and  that 
notwithstanding  the  fact  that  such  secretary 
and  his  assistant  were  present  at  their  posts 
of  duty  in  .the  department  at  Washington 
the  appeal  was  not  heard  by  them  or  either 
of  them,   but   was   heard  and  determined 
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by  another  pursuant  to  the  following  execu- 
tive order :  "Pursuant  to  the  authority  con- 
tained in  section  179  of  the  Revised  Stat- 
utes, I  hereby  authorize  and  direct  J.  B. 
Densmore,  Solicitor  of  the  Department  of 
Labor,  to  perform  the  duties  of  the  Secre- 
tary of  Labor,  during  the  absence  of  the 
Secretary  of  Labor  and  the  Assistant  Sec- 
retary of  Labor." 

Holding  that  the  appellant  had  been  de- 
prived of  a  fair  hearing  in  that  his  appeal 
had  been  heard  and  determined  by  one  not 
authorized  to  do  so,  the  court  said:  "In 
the  case  at  bar  it  is  practically  conceded, 
and  conclusively  established,  that  the  appeal 
was  not  determined  by  the  Acting  Secretary 
in  the  absence  of  the  Secretary  and  Assist-. 
ant  Secretary,  but  that,  on  the  contrary, 
both  were  present  and  performing  the  duties 
of  their  office  at  the  time  the  appeal  was 
determined.    The  appellants  were  by  law  en- 


VoL  HI,  p.  ei,  sec.  177. 


EXTRADITION. 


VoL  m,  p.  78,  sec.  5878. 


titled  to  appeal  to  the  Secretary  of  Labor, 
and  entitled  to  have  their  appeal  heard  and 
determined  by  him,  except  as  above  stated, 


and  the  determination  of  their  appeal  by 
another,  not  authorized,  is  neither  a  fair 
hearing  nor  due  process  of  law." 


EXTRADITION. 


Vol.  Ill,  p.  68,  sec.  5270. 

Evidence.  —  It  is  fundamental  in  extra- 
dition proceedings  instituted  for  the  pur- 
pose of  taking  a  citizen  of  the  United 
States,  residing  in  this  country,  to  Canada, 
or  any  part  of  Great  Britain,  for  trial 
there  on  the  claim  that  such  citizen  has 
committed  a  crime  there    (one  within  the 


treaty  and  laws),  that  such  evidence  must 
be  produced  as  riiows,  first,  that  a  crime 
was  coiomitted  there,  and,  second,  that  there 
is  at  least  reasonable  ground  to  believe  that 
the  person  sought  to  be  deported  is  guilty 
of  the  offense  charged.  Ex  parte  La  Page, 
(N.  D.  N.  Y.  1914)  216  Fed.  256. 


Vol.  Ill,  p.  78,  sec.  5275. 

Crimes  committed  subsequent  to  extradi- 
tion. —  Perjury  committed  by  an  extradited 
person  at  his  trial  makes  him  liable  to  in- 
dictment for  such  crime,  as  this  section  does 
not  grant  immunity  from  crimes  committed 
by  a  person  subsequent  to  his  extradition. 
Collins  V.  Johnston,  (1015)  237  U.  S.  602, 
35  S.  Ct.  649,  59  U.  S.  (L.  ed.)  1071,  where- 
in the  court  said:  "It  is  contended,  upon 
the  authority  of  United  States  v.  Rauscher, 
119  U.  S.  407,  430 ;  Cosgrove  v.  Winney,  174 
U.  S.  64,  and  other  cases,  that  the  convic- 
tion and  imprisonment  of  appellant  under 
the  second  indictment  are  in  contravention 
of  the  treaty  of  extradition  between  the 
United  States  and  Great  Britain,  in  that  he 
was  extradited  for  the  sole  purpose  of  be- 
ing brought  to  trial  upon  the  first  indict- 
ment, and  that  while  that  charge  was 
awaiting  trial  and  final  disposition,  he 
could  not,  without  violence  to  the  treaty 
and  S  5275  of  the  Rev.  Stat,  be  tried,  con- 
victed, sentenced,  and  imprisoned  upon  an- 
other charge.  It  is  alleged  that  the  first 
indictment  was  dismissed  upon  motion  of 
the  prosecution  on  July  12,  1909;  and  that 
under  the  treaty  and  law  he  was  entitled 


to  a  reasonable  time  thereafter  in  which  to 
return  to  the  country  from  which  he  was 
extradited.  In  this  form,  and  in  others 
too  numerous  for  mention,  appellant  re- 
iterates the  points  that  were  decided  against 
him  by  the  supreme  court  of  California 
(151  Cal.  340),  whose  judgment  was  td- 
firmed  by  this  court  in  214  U.  S.  113,  where 
the  court  said  (p.  122) :  'The  contention 
of  the  plaintiff  in  error  that  the  duty  to 
afford  opportunity  to  return  after  a  trial 
or  other  termination  of  the  case  upon  which 
he  was  extradited  is  unaffected  by  any  sub- 
sequent crime  he  may  have  committed  is 
not  even  plausible;  '  and  further  (p.  123) : 
'The  contention  is  also  without  merit  that 
he  has,  at  any  rate,  the  right  to  a  trial  to 
a  conclusion  of  the  case  for  which  he  waa 
extradited,  before  he  can  be  tried  for  a 
crime  subsequently  committed.  The  mat- 
ter lies  within  the  jurisdiction  of  the  state 
whose  laws  he  has  violated  since  his  extra- 
dition, and  we  cannot  see  that  it  is  a  mat- 
ter of  any  interest  to  the  surrendering 
government.  There  is  nothing  in  $  5275, 
Rev.  Stat.,  supra,  which  gives  the  least 
countenance  to  the  claims  of  .the  plaintiff 


m  error. 


9  M 


Vol.  Ill,  p.  78,  sec.  5278. 

Who  is  "a  fugitive  from  justice."  —  TAe 
party  must  have  been  actually  present  in 
the  state.  —  To  the  same  effect  as  the  origi- 
nal note,  see  Ex  parte  Graham,  (S.  D.  Cal. 
1914)  216  Fed.  813,  wherein  the  court 
said :  "To  constitute  one  a  fugitive  from  the 
justice  of  a  state,  it  is  essential  that  he 
should  in  that  state  have  incurred  guilt. 
It  is  not  enough  that  outside  of  the  state 
he  committed  criminal  acts  intended  to  pro- 
duce, and  which  did  produce,  detrimental 
effects  within  it." 

Evidence  of  flight,  —  An  indictment  alone, 
or  the  fact  that  a  person  is  charged  with 
having  committed  a  crime  in  the  demand- 


ing state,  constitutes,  if  any  at  all,  very  re- 
mote evidence  of  flight  or  of  the  fact  that 
the  accused  is  a  fugitive  from  justice.  Ex 
parte  Shoemaker,  (1914)  25  Cal.  App.  551» 
144  Pac.  985,  wherein  the  court  said:  ^A 
person  may  be  a  principal  in  the  commia- 
sion  of  a  crime  and  not  be  present  at  the 
scene  thereof  at  the  time  of  its  commission. 
As  a  concrete  example,  one  might  plan  the 
crime  of  murder  In  California,  to  be  com- 
mitted in  the  state  of  New  York  by  his 
confederates,  he  remaining  and  being  in  the 
former  state  at  the  time  of  its  commis- 
sion. While  he  would  be  a  principal  in  the 
commission  of  said  crime  and  could  be  in- 
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dieted  in  Xew  York  for  it,  and  the  courts 
of  that  state  have  the  power  or  legal  right 
to  try  and  punish  him  therefor,  if  ever  he 
came  within  their  jurisdiction,  still  he 
would  not  be  a  fugitive  from  justice  under 
the  federal  constitutional  provision  and  laws 
establishing  the  authority  for  interstate  ex- 
tradition." 

Motive  inducing  departure  of  fugitive. — 
It  has  long  been  established  that  for  pur- 
poses of  extradition  between  the  states  it 
does  not  matter  what  motive  induced  the  de- 
parture   of    the    fugitive.     Drew    v.    Thaw, 

(1914)  235  U.  S.  432,  36  S.  Ct.  137,  59 
U.  S.  (L.  ed.)  302. 

Indictment  need  not  be  technical. —  Tech- 
nical sufficiency,  —  To  the  same  effect  as  the 
original  note,  see  Ex  parte  Graham,  (S.  D. 
Cal.  1914)    216  Fed.  813. 

The  technical  sufficiency  of  an  indictment 
is  not  open  in  extradition  proceedings. 
Drew  v.  Thaw,  (1914)  235  U.  S.  432,  35 
S,  Ct.  137,  59  U.  S.   (L.  ed.)  302. 

The  question  of  the  identity  of  the  person 
arrested  with  the  person  described  in  the 
warrant  of  extradition  as  a  fugitive  from 
justice,  is  open  upon  habeas  corpus  proceed- 
ings either  in  the  federal  or  in  the  state 
courts.  Ex  parte  Chung  Kin  Tow,  (D.  C. 
Mass.  1914)  218  Fed.  185. 

The  state  can  prescribe  proceedings  and 
provide  adequate  means  and  facilities  for 
the  purpose  of  carrying  into  effect  extra- 
ditions. Ex  p.  Walters,  (1913)  106  Miss. 
439,  64  So.  2. 

Executive  warrant. —  Reciting  production 
of  indictment  or  affidavit.  —  The  warrant  is 
not  insufficient  because  instead  of  reciting 
that  it  has  issued  upon  the  production  of 
the  copy  of  an  indictment  or  affidavit,  as 
is  required  bv  the  act  of  Congress,  it  merely 
r^ites  that  it  has  issued  '*upon  the  produc- 
tion of  the  requisite  evidence  to  justify  the 
same,  and  which  is  on  file  in  the  office  of 
the  Secretary  of  State."     State  v.  Flournoy, 

(1915)  136  La.  852,  67  So.  929,  wherein  the 
court  said:  ''The  act  of  Congress  in  ques- 
tion, which  is  section  5278,  U.  S.  Rev.  Stat. 


is  reproduced  in  our  Revised  Statute  of 
1870  between  sections  1037  and  1038.  Said 
act  provides  that  a  copy  of  an  indictment 
or  of  an  affidavit  charging  with  crime  the 
person  sought  to  be  extradited  shall  be  pro- 
duced before  the  Governor  in  order  that  he 
may  be  authorized  to  cause  the  arrest  to  be 
made,  but  it  does  not  provide  that  the  Gov- 
ernor shall  recite  in  his  warrant  the  fact 
of  such  production  having  been  made.  A^d 
we  are  referred  to  no  law  requiring  such  a 
recital.  Perhaps  if,  instead  of  stating  as  a 
legal  conclusion  that  the  evidence  produced 
was  such  as  is  required  by  the  law,  and 
that  it  is  on  file  in  the  office  of  the  Secretary 
of  State,  the  warrant  in  this  case  had 
tracked  the  statute  and  recited  that  an  in- 
dictment or  affidavit  had  l^en  produced,  the 
situation  would  have  appeared  more  satis- 
factory to  the  legal  mind;  but  the  warrant, 
such  as  it  is,  gives  sufficient  information,  we 
think,  to  the  sheriff  and  the  prisoner,  by  the 
recitals  it  contains,  of  the  couse  of  its  is- 
suance, namely,  that  it  is  issued  on  the 
requisition  of  the  Governor  of  Texas,  on  the 
production  of  the  requisite  evidence  to  justi- 
IV  the  same,  which  is  on  file  in  the  office  of 
the  Secretary  of  State,  and  shows  that  the 
prisoner  stands  charged  with  the  crime  of 
burglary  in  the  county  of  Tarrant,  state  of 
Texas." 

Habeas  corpus  —  Review  of  act  of  gov* 
ernor.  —  When  the  identity  of  the  person, 
the  fact  that  he  is  a  fugitive  from  justice, 
the  demand  in  due  form,  the  indictment  by  a 
grand  jury  for  what  it  and  the  governor  of 
the  state  seeking  extradition  allege  to  be  a 
crime  in  that  state,  and  the  reasonable  pos- 
sibility that  it  may  be  such,  all  appear,  the 
constitutionally  required  surrender  is  not 
to  be  interfered  with  by  the  summary  proc- 
ess of  habeas  corpus  upon  speculations  as  to 
what  ought  to  be  the  result  of  a  trial  in  the 
place  where  the  Constitution  provides  for 
its  taking  place.  Drew  v.  Thaw,  (1914)  235 
U.  S.  432,  35  S.  Ct.  137,  59  U.  S.  (L.  ed.) 
302.  This  case  is  also  reported  in  214  Fed. 
423  and  209  Fed.  56. 


FINES,  PENALTIES  AND  FORFEITURES. 


Vol.  Ill,  p.  100,  sec.  1047. 

The  words  '^nalty  or  forfeiture"  in  this 
section  refer  to  something  imposed  in  a 
punitive  way  for  an  infraction  of  a  public 
law,  and  do  not  include  a  liability  imposed 
solely  for  the  purpose  of  redressinci:  a  private 
injury,  even  though  the  wrongful  act  be  a 
public  offense,  and  punishable  as  such. 
Therefore  the  section  is  not  applicable  to  a 
liability  existing  under  section  8,  9,  14  and 
16  of  the  Act  to  Regulate  Commerce,  see  3 
Fed.  Stat.  Annot.  p.  809.     Meeker  v.  Lehigh 
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Valley  R.  Co.,   (1915)   236  U.  S.  412,  35  S. 
Ct.  328,  59  U.  S.  (L.  ed.)  644. 

Action  on  official  bond.  —  To  the  same  ef- 
fect as  the  original  note,  see  United  States 
v.  United  States  Fidelitv,  etc.,  Co.,  (C.  C.  A. 
4th  Cir.  1915)  221  Fed.  27,  wherein  the 
court  held,  that  this  section  refers  to  the 
recovery  of  a  statutory  penalty  or  forfeiture 
only,  and  has  no  application  to  a  suit 
brought  upon  the  bond  of  a  surety. 


FOOD  AND  DRUGS. 


Vol.  Ill,  p.  125,  sec.  13. 

Section  applied.  —  In  Kercheval  y.  Allen, 
(C.  C.  A.  8th  Cir.  1915)  220  Fed.  262,  it 
appeared  that  the  plaintiff  brought  suit 
against  the  officers  of  the  internal  revenue 
service  alleging  as  a  cause  of  action  that  on 
February  17,  1011,  the  defendants  unlawful- 
ly entered  into  hfs  dwelling  house,  and  pub- 
licly searched  the  house  and  premises,  and 
unlawfully  emptied  three  partially  filled 
tubs  of  oleomargarine  into  a  fourth,  and  de- 
faced and  destroyed  the  cancelled  United 
States  internal  revenue  stamps  thereon,  for 
which  acts  he  prayed  the  recovery  of 
damages.  There  was  a  verdict. for  the  de- 
fendants on  a  plea  of  justification.  It  ap- 
peared in  evidence  that  one  of  the  defend- 
ants, a  collector  of  United  States  internal 
revenue,  finding  several  tubs  in  plain tifTs 
place  of  business,  each  of  which  contained 
but  a  few  pounds  of  oleomargarine,  emptied 
the  contents  on  the  table  used  by  plaintiff 
for    preparing   and   printing   the   packages 


which  he  sold,  and  then  destroyed  the 
stamps  on  the  tubs  so  emptied.  Complaint 
was  made  of  the  refusal  of  an  instruction 
predicating  the  destruction  of  the  revenue 
stamps  as  an  unlawful  act.  The  court  said : 
"We  find  no  error  in  its  refusal,  because  it 
predicates  an  unlawful  act  of  the  officer  up- 
on the  destruction  of  the  stamps  on  the 
tubs,  provided  there  was  some  oleomargarine 
in  the  tubs  which  was  the  property  of  plain- 
tiff, whereas,  the  stamps  protect  such  tubs 
only  until  the  original  contents  have  been 
emptied,  when  it  becomes  the  duty  of  the 
person  in  whose  hands  the  tub  is,  or  of  any 
revenue  officer,  to  destroy  the  stamps  there- 
on. There  was  evidence  that  the  stamps  on 
these  tubs  had  been  canceled  many  months 
before,  and  that  the  tubs  appeared  dirty 
and  greasy,  so  that  there  was  an  inference 
to  be  drawn  that  they  had  been  used  for  re- 
filling after  the  original  contents  had  been 
withdrawn." 


Vol.  Ill,  p.  126,  sec.  17. 

Who  may  commit  offense.  —  Section  17  is 
directed  at  the  principal,  and  does  not,  like 
many  other  statutes,  in  terms  make  agents 
or  employees  of  a  principal  or  officers  of  a 
corporation,  liable  as  principal  offenders.  U. 
S.  V.  Orr,   (D.  C.  R.  I.  1915)   223  Fed.  222. 

The  fraud  punishable  is  only  that  com- 
mitted by  particular  persons;  by  "Any  per- 
son engaged  in  carrying  on  the  business  of 
manufacturing  oleomargarine."  And  an  in- 
dictment under  this  section  must  definitely 
charge  that  a  person  of  such  description  de- 
frauded, or  attempted  to  defraud,  etc.  It 
follows  that  no  matter  how  active  the  co- 
operation of  third  persons,  they  are  not  sub- 

Vol.  Ill,  p.  138,  sec.  1. 

Act  constitutional.  —  To  the  same  effect  as  the  original  note.    See  Curtice  Bros.  Ca  ▼. 
Barnard,  (G.  C.  A.  7th  Cir.  1913)  209  Fed.  680. 


ject  to  the  penalties  imposed  by  the  act  un- 
less there  is  the  concurring  act  of  a  person 
engaged  in  the  business  of  manufacturing 
oleomargarine,  and  unless  such  third  per- 
sons are  charged  with  aiding  and  abetting, 
or  otherwise  are  brought  within  section  332 
of  the  Criminal  Code,  which  makes  one  who 
aids,  abets,  counsels,  commands,  induces, 
or  procures  the  commission  of  an  offense  a 
principal.  U.  S.  v.  Orr,  (D.  C.  R.  I.  1915) 
223  Fed.  222. 

The  offense  defined  by  section  17  is  one 
that  may  be  committed  by  a  corporation. 
U.  S.  y.'Orr,  (D.  C.  R.  I.  1915)  223  Fed 
222. 


1909  Supp.,  p.  137,  sec.  1. 

Purpose  of  act.  —  "The  statute  upon  its 
face  shows,  that  the  primary  purpose  of 
Congress  was  to  prevent  injury  to  the  pub- 
lic health  by  the  sale  and  transportation  in 
interstate  commerce  of  misbranded  and  adul- 
terated foods.  The  legislation,  as  against 
misbranding,  intended  to  make  it  possible 
that  the  consumer  should  know  that  an 
article  purchased  was  'what  it  purported  to 
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be;  that  it  might  be  bought  for  what  it 
really  was  and  not  upon  misrepresentations 
as  to  character  and  quality.  As  against 
adulteration,  the  statute  was  intended  to 
protect  the  public  health  from  possible  in- 
jury by  adding  to  articles  of  food  consump- 
tion poisonous  and  deleterious  substances 
which  might  render  such  articles  injurious 
to  the  health  of  consumers.     If  this  purpose 


1909  Supp^  p.  137,  sea  1. 
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1909  Sttpp^  p.  138,  sec.  7. 


has  been  effected  by  plain  and  unambiguous 
language,  and  the  act  is  within  the  power 
of  Congress,  the  only  duty  of  the  courts  is 
to  give  it  effect  according  to  its  terms. 
This  principle  has  been  frequently  recog- 
nized in  this  court."  U.  S.  v.  Lexington 
Mill,  etc.,  Co.,  (1914)  232  U.  S.  399,  34 
S.  Ct.  337,  58  U.  S.  (L.  ed.)  658,  L.R.A. 
1915B  774. 

,  Slander  based  on  alleged  violation  of  act. 
—  A  statement  regarding  certain  tooth- 
powder  that  it  "was  a  cheap  product,  good 
only  for  polishing  the  surface  of  the  teieth, 
and  that  it  contained  harmful  ingredients, 
principally  grit,  which  would  scratch  the 
enamel  from  the  teeth"  is  not  slanderous  as 
charging  the  violation  of  the  Pure  Food 
and  Drug  Act.     Hopkins   Chemical  Co.  v. 


Read,  Drug,  etc.,  Co.,  (1914)  124  Md.  210, 
92  Atl.  478. 

State  statutes.  —  In  Crescent  Mfg.  Co.  v. 
Mickle,  (D.  C.  Ore.  3914)  216  Fed.  246, 
which  was  a  case  of  misbranding  and  adul- 
teration under  the  food  laws  of  Oregon,  it 
was  urged  that  Congress  has  by  its  legisla- 
tion fully  occupied  and  covered  the  field  rela- 
tive to  the  protection  of  the  public  against 
the  adulteration  or  misbranding  of  articles 
of  food  and  therefore  that  the  state  legisla- 
tion as  it  might  affect  foods  dealt  in  in 
interstate  commerce  was  void  and  inopera- 
tive. But  the  court  did  not  decide  the 
question,  since  in  its  view  the  product 
involved  in  the  instant  case  did  not  fall 
within  the  denunciation  of  the  local  act. 


1909  Supp.,  p.  138,  sec.  4. 


Notice.  —  Notice  under  this  section  is  not  jurisdictional  and  therefore  not  a  condition 
precedent  to  a  prosecution.  United  States  v.  American  Laboratories,  (£.  D.  Pa.  1915) 
222  Fed.  104. 


1909  Supp.,  p.  138,  sec.  7. 

Injurious    to   health."  —  "It   is   not   re- 
quired that  the  article  of  food  containing 
added   poisonous   or   other   added   deleteri- 
ous ingredients  must  affect  the  public  health, 
and  it  is  not  incumbent  upon  the  govern- 
ment in  order  to  make  out  a  case  to  estab- 
lish that   fact.    The  act  has  placed  upon 
the  governmen't  the  burden  of  establishing, 
in  order  to  secure  a  verdict  of  condemna- 
tion  under    this    statute,    that   the    added 
poisonous  or  deleterious  substances  must  be 
such  as  may  render  such  article  injurious  to 
health.     The   word   'may'   is   here   used   in 
its  ordinary  and  usual  signification,  there 
being    nothing   to    show    the    intention    of 
Congress  to  affix  to  it  any  other  meaning. 
It   is,    says    Webster,    *an    auxiliary   verb, 
qualifying    the    meaning   of   another   verb, 
by  expressing  ability,    *    *    *    contingency 
or  liability,   or  possibility  or  probability.' 
In    thus    describing    the    offense    Congress 
doubtles  took  into  consideration  that  flour 
may  be  used  in  many  ways,  in  bread,  cake, 
gravy,    broth,    etc.     It   may    be   consutoed, 
when  prepared  as  a  food,  by  the  strong  and 
the  weak,  the  old  and  the  young,  the  well 
and  the   sick;    and   it  is  intended  that   if 
any  flour,  because  of  any  added  poisonous 
or  other  deleterious  ingredient,  may  possi- 
bly injure  the  health  of  any  of  these,  it  shall 
come  within  the  ban  of  the  statute.     If  it 
cannot  by   any  possibility,  when  the  facts 
are     reasonably     considered,     injure     the 
health  of  any  consumer,  such  flour,  though 
having   a   small   addition   of   poisonous   or 
deleterious    ingredients,    may    not    be   con- 
demned under  the  act.     This  is  the  plain 
meaning   of    the   words   and    in    our    view 
needs    no    additional   support   by   reference 
to  reports  and  debates,  although  it  may  be 
said  m  passing  that  the  meaning  which  we 
have   given    to    the    statute   was   well    ex- 
pressed by  Mr.  Heybum,  chairman  of  the 


committee  having  it  in  charge  upon  the 
floor  of  the  Senate  (Congressional  Record, 
vol.  40,  pt.  2,  p.  1131)  :  'As  to  the  use  of 
the  term  "poisonous,"  let  me  state  that 
everything  which  contains  poison  is  not 
poinson.  It  depends  on  the  quantity  and 
the  combination.  A  very  large  majority  of 
the  things  consumed  by  the  human  family 
contain,  under  analysis,  some  kind  of  poison, 
but  it  depends  upon  the  combination,  the 
chemical  relation  which  it  bears  to  the 
body  in  which  it  exists  as  to  whether  or 
not  it  is  dangerous  to  take  into  the  human 
system.'  And  such  is  the  view  of  the  Eng- 
lish courts  construing  a  similar  statute." 
U.  S.  V.  Lexington  Mill,  etc.,  Co.,  (1914) 
232  U.  S.  399,  34  S.  Ct.  337,  58  U.  S. 
(L.  ed.)  658,  L.R.A.  1915B  774,  affirming 
(C.  C.  A.  8th  Cir.  1913)  202  Fed.  615. 

The  words  "filthy,  decomposed  or  putrid 
vegetable  substance"  are  not  subject  to  any 
arbitrary  standard  of  interpretation.  In 
any  event,  no  such  standard  has  been  fixed, 
in  the  absence  of  which  each  case  must  be 
determined  on  its  own  facts,  and  when  it 
appears  that  the  product  is  so  far  decom- 
posed as  to  be  unfit  for  food,  it  comes 
within  the  letter  and  spirit  of  the  law. 
United  States  v.  Two  Hundred  Cases  of 
Adulterated  Tomato  Catsup,  (D.  C.  Ore. 
1914)  211  Fed.  780. 

Adulteration  as  affected  by  quantity  of 
adulterants  used  in  confectionery. —  The 
quantity  of  any  of  the  prohibited  adulter- 
ants used  in  confectionery  is  immaterial. 
It  is  not  necessary  that  there  be  such  a  de- 
gree of  adulteration  as  to  show  a  purpose 
of  deception  on  the  manufacturer's  part.  A 
mere  chemical  trace,  only  to  be  detected 
by  a  skillful  chemist,  is  adulteration  within 
the  meaning  of  the  statute.  United  States 
V.  Boeckel,  (C.  C.  A.  1st  Cir.  1915)  221 
Fed.  885,  wherein  the  court  said:    "Chrome 
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yellow  is  a  metal  which  is  widely  used  as 
a  yellow  pigrment  and  is  an  active  poison. 
In  declaring  that  confectionery  containing 
this  pigment  or  any  of  the  liquors  named 
should  be  deemed  adulterated,  Congress 
likewise  refrained  from  making  the  ques- 
tion of  adulteration  depend  upon  the  quan- 
tity which  the  confectionery  contained,  and 
plainly  manifested  an  intention  that  con- 
fectionery containing  any  of  these  things 
should  be  deemed  to  be  adulterated.  The 
language  of  the  statute  being  unambiguous, 
so  far  as  it  relates  to  the  particular  adulter- 
ants mentioned,  its  words  must  be  given 
their  ordinary  meaning.  When  so  construed, 
confectionery  which  contains  any  of  the 
specific  substances  or  liquors  named  is  adul- 
terated, without  regard  to  the  question 
whether  in  the  particular  case  the  amount 
of  added  adulterant  indicates  an  intention 
to  deceive,  or  is  liable  to  injure  health  or 
morals.  *  *  *  It  is  also  to  be  noted  that 
in  section  7  the  word  'contain,'  taken  in 
connection  with  the  words  'terra  alba, 
barytes,  talc,  chrome  yellow,'  'color,'  'flavor,' 
'vinous,  malt  and  spirituous  liquors,'  is 
used  in  a  general  and  not  in  a  restricted 
sense,  and  that  confectionery  may  be  found 
to  contain  any  of  the  prohibited  aubstances 
if  they  are  used  as  a  compound,  a  filler, 
a  flavor,  a  pigment  to  color  it  internally  or 
externally,  a  coating,  or  other  similar  pur- 
pose, and  especially  if  they  are  purposely 
used,  even  in  minute  quantities,  for  these 
or  other  similar  purposes." 

Sufficiency  of  evidence. — In  United  States 
V.  Two  Hundred  Cases  of  Adulterated  To- 
mato Catsup,  (D.  C.  Ore.  1914)  211  Fed. 
780,  it  appeared  that  the  United  States 
filed  a  libel  for  the  condemnation  of  two 
hundred  cases  of  tomato  catsup  alleging 
that  it  was  adulterated  within  the  mean- 
ing of  the  act.  The  court  stated  the  ques- 
tions that  were  involved  in  the  case,  as 
follows:  "First,  whether  the  product  was 
in  fact  decomposed;  and,  if  so,  whether  it 
was  'adulterated'  as  defined  by  the  Pure 
Food  Law.  It  was  manufactured  from  pulp 
screened  from  peelings,  cores  and  by-prod- 
ucts of  tomatoes,  obtained  in  the  course  of 
their  preparation  for  canning.  The  decay 
or  decomposition  of  tomatoes  or  tomato 
products  is  commonly  the  result  of  the  at- 
tack upon  the  fruit  in  the  field,  or  in  proc- 
ess of  manufacture,  of  various  forms  of 
plant  life,  such  as  yeast,  bacteria,  and  mold. 
They  feed  upon  certain  compounds  in  the 
fruit,  reducing  the  food  value  of  the  prod- 
uct^ and  producing  a  by-product  of  a  more 
or  less  offensive  character,  and  are  evi- 
dences of  decay  and  decomposition.  The 
condiments  used  in  the  manufacture  of  to- 
mato catsup  have  the  effect  of  concealing 
decomposition  or  putrefaction  from  the 
senses,  and  its  existence  can  most  readily 
be  determined  by  a  bacteriological  analysis 
of  the  manufactured  product  to  ascertain 
whether  the  organisms  referred  to  are  pre- 
sent in  sufficient  quantities  to  indicate  a  de- 
composed state."  Referring  to  the  testi- 
mony as  sufficient  to  establish  the  fact  that 
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the  product  was  decomposed,  the  court  said : 
"Various  samples  of  the  product  in  question 
have  been  carefully  analyzed  under  the  mic- 
roscope,  separately,   by   Dr.    Schneider,    of 
the  University  of  California  and  the  Gov- 
ernment Laboratory  in  San  Francisco,  and 
Prof.  Beckwith,  of  the  Oregon  Agricultural 
College,  both  of  whom  are  expert  bacteriolo- 
gists, and  they  agree  that  it  contains  bac- 
teria, yesst,   and   mold   in   very  large  and 
unusual  quantities,  as  high  as  from  350  mil- 
lions to  1   billion  bacteria  and  15  million 
yeast  spores   per   cubic   centimeter    (about 
one-quarter    of    a    teaspoonful)    and    mold 
hyphae  in  abundance,  thus  indicating,  in  the 
opinion  of  these  experts,  a  largely  decom- 
posed condition.  Dr.  Schneider  says  from  10 
to  15  per  cent.,  and  according  to  their  tes- 
timony  it  is  unfit  for  human  food.     This 
testimony  is  not  contradicted  in  any  way, 
although  the  claimant  was  permitted  to  and 
did  take  samples  of  the  goods  for  analysis 
after  their  seizure.     Nor  is  there  any  con- 
flict among  the  experts  as  to  the  scientific 
deiluctions  to  be  made  therefrom.     It  would 
seem  conclusive  therefore  of  the  fact  that 
the  product  is   decomposed  in   part   or   in 
whole.     The  examination  of  the  bacteriolo- 
gists  is  confirmed  by   a  chemical   analysis 
made  by  the  chemist  at  the  government  lab- 
oratory,  and   in    my   judgment   finds   sup- 
port in  the  method  of  manufacture.     The 
evidence  shows  that  the  fruit  from  which 
the  product  in  question  was  manufactured 
was  brought  to  the  factory  in  car  load  lots 
in  boxes  containing  about  50  pounds  each. 
Without  being  sorted  or  examined  in  any 
way  except  the  merest  visual  examination 
of  the  outer  layer  of  fruit,  the  contents  of 
the  boxes  were  emptied   for  washing   into 
a  vat  containing  about  150  gallons  of  water, 
which  was  only  changed  once  a  day,   ex- 
cept as  it  might  by  a  one-inch  stream  run- 
ning into  the  vat  and  an  overflow  pipe  at 
the  top.     While  in  the  water  the  tomatoes 
were  stirred  by  a  mechanical  screw-like  agi- 
tator, which  subsequently  carried  them  to 
the  steaming  table,  where  they  were  scalded 
with    hot    water   to    loosen   the    skin,    and 
washed  under  a  spray  of  cold  water.    From 
there   they  were  taken   in   buckets   to   the 
peeling  table,  where  the  skins  were  removed 
and  the  tomatoes  graded  for  canning.    Then 
the   skins,   with   such   pulp   as   adhered  to 
them,  the  stem  ends,  and  like  by-products 
were  placed   in   buckets  by  the  operatives 
and  subsequently  taken  to  another  depart- 
ment of  the  factory,  where  they  were  used 
in  the  manufacture  of  the  catsup  in  ques- 
tion.    The  washing  of  a  large  quantity  of 
fruit  which  necessarily  is  more  or  less  in- 
fected with   bacteria,   mold,   and   decay  in 
the  manner  described,  would  naturally  hare 
a   tendency   to  foul   the   water   and '  infect 
the  entire  lot,  and  especially  the  skins  and 
by-product  from  which  the  catsup  in  ques- 
tion was  manufactured.     Again,  the  claim- 
ant depended  on  the  peelers  or  sorters  to 
sort   out   and   reject   the   decayed    portions 
from  the  trimmings  before  they  were  sent 
to    the    catsup    department.    The    peelers 
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were  paid  by  the  piece  for  the  peeled  to- 
matoes only,  and  it  is  but  natural  that  they 
would  become  careless  or  indifferent  about 
the  removal  of  the  decayed  material  from 
that  portion  of  the  output  for  the  handling 
of  which  they  received  no  direct  compensa- 
tion. It  therefore  seems  to  me  that  the 
method  of  manufacture  adopted  by  the 
claimant  was  calculated  to  produce  just 
such  a  product  as  the  bacteriologists  fotind 
the  one  in  question  to  be."  Considering 
the  effect  and  sufficiency  of  the  evidence, 
the  court  said:  '*It  is  argued  for  the 
claimant  that  since  the  presence  of  bacteria, 
mold,  and  yeast  in  any  quantity  is  evidence 
of  decomposition  or  the  process  of  decompo- 
sition, and  there  is  no  fixed  standard  by 
which  it  can  be  determined  when  a  prod- 
uct has  reached  such  a  stage  of  decomposi- 
tion as  to  consist  in  whole  or  in  part  of 
filthy,  decomposed,  putrid  vegetable  sub- 
stance, the  government  cannot  prevail.  I 
infer  from  the  testimony  of  the  experts 
that  it  would  be  difficult,  if  not  impossible, 


to  fix  any  arbitrary  standard  by  which  the 
question  could  be  determined,  as  it  depends 
upon  so  many  contingencies.  In  any  event, 
no  such  standard  has  been  fixed,  in  the  ab- 
sence of  which  each  case  must  be  determ- 
ined on  its  own  facts,  and  when  it  appears, 
as  in  this  case,  that  the  product  is  so  far 
decomposed  as  to  be  unfit  for  food,  it  comes 
within  the  letter  and  spirit  of  the  law.  It 
was  urged  that,  since  there  is  no  proof  that 
the  product  in  question  would  be  injurious 
to  health,  a  verdict  should  be  ordered  in 
favor  of  the  claimant;  but  I  do  not  under- 
stand that  such  proof  is  necessary  or  re- 
quired under  the  provisions  of  the  Food 
and  Drug  Act,  on  which  this  proceeding  is 
based.  The  object  of  the  law  is  to  prevent 
the  manufacture  or  interstate  shipment  of 
adulterated  food,  and,  when  food  is  adulter- 
ated so  as  to  'consist  in  whole  or  in  part 
of  filthy,  decomposed,  or  putrid  animal  or 
vegetable  substance,'  its  interstate  shipment 
is  prohibited,  whether  its  use  would  be  in- 
jurious to  health  or  not." 
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state  statute  on  subject  of  misbrandiiig. 
^  In  Com  Products  Refining  Co.  v.  Weigle, 
(W.  D.  Wis.  1915)  221  Fed.  988,  it  was 
held  that  a  Wisconsin  statute  requiring 
the  display  of  names  of  ingredients  was  in- 
valid as  applied  to  sales  in  interstate  com- 
merce,  because  in  direct  conflict  with  this 
act  and  must  be  restricted  in  its  operation 
and  applied  to  purely  internal  concerns. 
It  was  contended  that  the  statute  was  passed 
under  the  authoritv  to  require  the  display 
of  names,  expressly  sustained  in  Savage 
T.  Jones,  (1914)  225  U.  S.  501,  32  S.  Ct. 
715,  56  U.  S.  (L.  ed.)  1182.  (See  note  to 
this  section,  par.  *'State  statute  on  subject 
of  misbranding,"  1914  Supp.  Fed.  Stat. 
Annot.  596.)  In  its  comprehensive  discus- 
sion of  the  question  the  court  said:  "Can 
the  purpose  of  the  federal  law  be  accomp- 
lished without  denying  to  the  state  the 
power  to  finally  decide  what  shall  be  a  mis- 
branding? Is  the  repugnance  or  conflict  be- 
tween the  two  statutes  so  great  that  they 
cannot  possibly  be  reconciled  or  stand  to- 
gether? Reid\.  Colorado,  187  U.  S.  137, 
23  Sup.  Ct.  92,  47  L.  ed,  108;  Savage  v. 
Jones,  225  U.  S.  501,  32  Sup.  Ct.  715,  56 
L.  ed.  1182.  If  so,  the  Wisconsin  law  must 
either  be  held  void  as  a  whole  or  restricted 
to  purely  internal  concerns."  Making  par- 
allel references  to  the  federal  and  the  state 
statutes,  the  court  continued:  "These  laws 
cover  the  same  precise  field.  Both  deal 
with  the  rights,  duties,  and  liabilities  grow- 
ing out  of  food  brands.  The  two  statutes 
operating  upon  the  same  subject  matter 
prescribe  different  rules.  There  seems  to 
be  direct,  immediate  and  irreconcilable  con- 
flict. In  this  field  a  common  sovereignty  or 
co-dominion  exists,  under  which  the  state 
may  compel  the  disclosure  of  ingredients, 
or  exert  any  other  power  not  already  exer- 
cised by  Congress.    The  latter  having  added 


sanctions  for  misbranding  and  adulteration, 
those  prescribed  by  the  former  become  simp- 
ly inapplicable  to  complainant,  although  m 
full  force  as  to  commerce  wholly  within 
the  state,  probably  also  to  dealers  using 
trade  marks  or  names.  While  the  national 
law  does  not  compel  the  disclosure  on  a 
label  of  the  ingredients  of  the  article,  yet 
is^  is  obvious  that  if  such  disclosure  is 
actually  made,  either  by  voluntary  act  of 
the  seller  under  Regulation  17  or  pursuant 
to  local  law,  it  must  be  truthful,  and  that 
the  question  whether  it  is  false  or  mislead- 
ing in  any  particular  is  one  of  federal  law 
alone." 

Proof  of  intention.  —  Intent  not  to  deceive 
is  immaterial.  United  States  v.  Thirty-Six 
Bottles  of  London  Dry  Gin,  (C.  C.  A.  3d 
Cir.  1914)  210  Fed.  271,  wherein  the  court 
said:  "The  Food  and  Drugs  Act  nowhere  re- 
quires proof  of  intention  by  the  use  of  the 
words  'knowingly,'  'wilfully'  or  such  like 
words."  And  quoting  the  language  of  the 
statute  relative  to  the  misbranding  of  food 
the  court  continued :  ''This  language  clearly 
means  if  the  label  deceives  or  misleads  the 
purchaser;  if  the  purport  of  the  label  be 
that  it  is  a  foreign  product  when  it  is  not 
so.  This  the  label,  and  the  label  alone, 
must  determine.  The  intention  of  the  user 
to  deceive  is  of  no  consequence.  The  act 
strikes  at  deceiving  the  public  by  selling 
them  one  thing  when  they  desire  to  pur- 
chase another.  As  has  been  frequently  said 
by  courts,  the  purchaser  has  tlie  right  to 
choose  for  himself  what  he  will  purchase, 
and,  when  he  has  purchased,  the  right  to 
receive  that  which  he  desires  and  not  some- 
thing else.  It  would  be  destructive  of  tho 
act,  nullify  it  entirely,,  to  allow  the  intent 
of  the  maker  to  be  considered  as  a  defense. 
We  believe  the  decided  cases   sustain  the 
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principle  that  the  intent  is  not  a  necessary 
ingredient  in  the  determination  of  the  case." 
lUustrations.  —  The  words  "Cream  Vanil- 
la" and  "Rose  Vanilla"  when  used  with  a 
manufactured  product  called  Puddine,  al- 
though  the  article  was  not  flavored  with 
a  high  grade  vanilla  extract,  are  artificial 
and  distinctive  names,  the  use  of  which  is 
not  misbranding.  United  States  v.  150 
Cases  of  Fruit  Puddine,  (D.  C.  Mass.  1914) 
211  Fed.  360,  which  also  held  that  the  words 
*'Fruit  Flavored"  upon  cartons  containing 
the  Puddine,  when  in  fact  the  article  was 
not  fruit  flavored,  were  a  statement  regard- 
ing such  article  or  the  ingredients  or  sub- 


stances contained  therein,  which  was  false 
or  misleading  and  constituted  misbranding 
within  the  statute. 

Where  it  was  shown  that  a  food  product 
containing  forty-two  per  cent  of  cane  sugar 
which  was  not  indicated  on  the  label  was 
sold  under  the  name  of  "Condensed  Skimmed 
Milk"  and  it  appeared  that  there  were  on 
the^  market  many  brands  of  .  sw^eetened 
skimmed  milk  which  were  labeled  "sweet- 
ened," and  many  other  brands  containing 
no  sugar  labeled  "unsweetened,"  it  was 
held  to  be  adulterated  and  misbranded.  Lib- 
by  v.  United  States,  (C.  C.  A.  4th  Cir. 
1913)  210  Fed.  148. 


1909  Supp.,  p.  140,  sec.  8. 

What  constitntes  "whisky.'*  —  In  Bonnie 
T.  Bonnie,  (1914)  160  Ky.  487,  169  S.  W. 
871,  it  appeared  that  certain  whisky  labeled 
as  "whisky"  was  a  blend  of  two  or  more 
straight  whiskies  of  different  ages,  and  the 
question   arose  whether   there  was  a  mis- 


branding, it  being' insisted  on  one  side  that 
only  whiskies  of  the  same  distillation  were 
entitled  to  be  labeled  "straight  whisky" 
or  "whisky."  The  question  was  not  an- 
swered. 


1914  SUPP.,  p.  145.     lAct  of  August  S3, 1912.-\ 


Name  of  amendment.  —  This  amendment 
is  popularly  known  as  the  ^herley  amend- 
ment. Seven  Cases  of  Eckman's  Alterative 
v.  U.  S.,  (1916)  239  U.  S.  510,  36  S.  Ct. 
190. 

Constitutioiiality.  —  The  amendment  is 
constitutional.  Seven  Cases  of  Eckman's 
Alterative  v.  U.  S.,  (1916)  239  U.  S.  510, 
36  S.  Ct.  190,  wherein  the  court  said:  "The 
principal  question  presented  on  this  writ 
of  error  is  with  respect  to  the  validity  of 
the  amendment  of  1912.  So  far  as  it  is 
objected  that  this  measure,  though  relating 
to  articles  transported  in  interstate  com- 
merce, is  an  encroachment  upon  the  reversal 
powers  of  the  states,  the  objection  is  not  to 
be  distinguished  in  substance  from  that 
which  was  overruled  in  sustaining  the 
white  slave  act,  36  Stat,  at  L.  825,  chap. 
395.  Hoke  v.  United  States,  227  U.  S.  308, 
57  L.  ed.  523,  43  L.R.A.(N.S.)  906,  33  Sup. 
Ct.  Rep.  281,  Ann.  Cas.  1913E  905.  There, 
after  stating  that  4f  the  facility  of  inter- 
state transportation'  can  be  denied  in  the 
case  of  lotteries,  obscene  literature,  dis- 
ecased  cattle  and  persons,  and  impure  food 
and  drugs,  the  like  facility  could  be  taken 
away  from  'the  systematic  enticement  of 
and  the  enslavement  in  prostitution  and 
debauchery  of  women,'  the  court  concluded 
with  the  reassertion  of  the  simple  principle 
that  Congress  is  not  to  be  denied  the  exer- 
cise of  its  constitutional  authority  over 
interstate  commerce,  and  its  power  to 
adopt  not  only  means  necessary  but  con- 
venient to  its  exercise,  because  these  means 
may  have  the  quality  of  police  regula- 
tions." See  to  the  same  effect  United 
States  v.  American  Laboratories,  (E.  D. 
Pa.  1915)   222  Fed.  104,  wherein  the  court 


held  that  it  was  within  the  power  of  Con- 
gress to  make  the  act  of  publishing  false 
and  fraudulent  statements  as  to  the  curar 
tive  properties  of  a  medicine,  a  crime. 

Circulars  contained  in  a  package  are  af- 
fected by  this  amendment.  Seven  Cases  of 
Eckman's  Alterative  v.  U.  S.,  (1916)  239 
U.  S.  510,  36  S.  Ct.  190,  wherein  the  court 
said:  "It  is  urged  that  the  amendment  of 
1912  does  not  embrace  circulars  contained 
in  the  package,  but  only  applies  to  those 
statements  which  appear  on  the  package 
or  on  the  bottles  themselves;  that  is,  it  is 
said  that  the  word  'contain'  in  the  amend- 
ment must  have  the  same  meaning  in  the 
case  of  both  'package'  and  'label.'  Refer- 
ence is  made  to  the  original  provision  in  the 
first  sentence  of  f  8  with  respect  to  the 
statements,  etc.,  which  the  package  or  label 
shall  'bear.'  And  it  is  insisted  that  if  the 
amendment  of  1912  covers  statements  in 
circulars  which  are  contained  in  the  pack- 
age, it  is  unconstitutional.  Such  state- 
ments, it  is  said,  are  not  so  related  to  the 
commodity  as  to  form  part  of  the  cout 
mcree  which  is  within  the  regulating  power 
of  Congress.  But  it  apears  from  the  leg- 
islative history  of  the  act  that  the  word 
'contain'  was  inserted  in  the  amendment  to 
hit  precisely  the  case  of  circulars  or  print- 
ed matter  placed  inside  the  package,  and 
we  think  that  is  the  fair  import  of  the  pro- 
vision. Cong.  Rec.  62d  Cong.  2d  Seas.  vol. 
48,  part  11,  page  11,322.  And  the  power 
of  Congress  manifestly  does  not  depend  up- 
on the  mere  location  of  the  statement  ac- 
companying the  article,  that  is,  upon  the 
question  whether  the  statement  is  on  or  tn 
the  package  which  is  transported  in  inter* 
state  commerce." 
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Misbrandins  as  to  terms  of  weight  and 
measure.  —  The  use  of  the  words  ^'quarts/' 
"half  gallon/'  etc.,  on  cartons  or  other  re- 
ceptacles which  actually  contain  smaller 
quantities,  is  misbranding  within  the  mean- 
ing of  this  section,  although  such  label  is 
intended  to  be  merely  descriptive  and  to 
state  approximately  the  quantity  in  liquid 
or  solid  measure  nearest  the  indicated  size 
of  the  package.  Such  labels  intended  to 
indicate  "commercial"  quarts,  half-gallons, 
etc^  are  clearly  within  the  prohibition  of 


the  statute.  United  States  v.  Rigney,  (E. 
D.  1915)  220  Fed.  734,  wherein  the  court 
said:  "There  is  nothing  before  the  court, 
and  no  authority  in  dictionary,  textbook,  or 
statute,  to  vindicate  or  uphold  the  estab- 
lishment of  a  different  system  of  liquid  and 
weight  measures  than  those  sanctioned  by 
law  and  general  use,  even  though  a  lax  and 
vicious  reduction  in  quantity,  as  a  matter 
of  trade  practice,  is  frequently  found  when 
no  legal  prohibition  exists." 
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Vol.  Ill,  p.  152,  sec.  5. 

Imported  game  subject  to  police  power  of 
state. —  This  section  places  the  game  im- 
ported into  any  state  under  the  police 
power  of  that  state,  and  makes  it  lawful 


for  the  state  to  legislate  with  reference 
thereto. '  Jonesboro,  etc.  R.  Co.  ▼.  Adams, 
(Ark.  1915)  174  S.  W.  627. 
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Constitntionality.  —  This  act  is  unconsti- 
tutional. United  States  v.  McCullagh,  (D. 
C.  Kan.  1915)  221  Fed.  288,  wherein  the 
court  adverting  to  the  fact  that  it  is  un- 
disputably  established  that  the  title  and  ex- 
clusive power  over  wild  game  coming  within 
the  borders  of  a  state  of  the  United  States 
resides  in  the  state  and  not  in  the  nation, 
said:  "The  act  challenged  is  believed  to  be 
the  single  instance  in  the  entire  legislative 
or  judicial  history  of  this  nation,  or  the 
composing  states,  in  which  a  contrary  view 
has  been  expressed.  Unless  a  departure,  as 
radical  in  theory  as  it  is  important  in  its 
effects,  is  to  be  made  from  fundamental 
principles  long  established  by  our  laws,  and 
long  acquiesced  in  by  our  p(K)pIe,  the  act 
in  question  must  be  held  incapable  of  sup- 
port by  any  provision  of  the  organic  law 
of  our  country.  If  the  act  in  question  shall, 
on  any  ground,  or  for  any  reason,  be  up- 
held and  enforced,  it  must  surely  follow  the 
many  laws  of  the  separate  states  of  this 
Union  must  hereafter  be  held  inoperative, 
for  there  can  be  no  divided  authority  of  the 
nation  and  the  several  states  over  the  single 
subject  matter  in  issue,  with  .either  safety 
to  the  nation  or  security  to  the  citizen.  And 
this  for  the  reason,  although  a  power  of  con- 
trol be  delegated  by  the  Constitution  to  the 
national  government,  still  such  power  may 
be  exercised  by  the  states  until  Congress 
acts.  But  so  soon  as  Congress,  in  pursu- 
ance of  its  delegated  power,  occupies  the 
field,  all  state  laws  become  automatically 
suspended  and  inoperative.  Not  only  is  this 
true,  but  the  argument  of  necessity,  so 
strongly  urged  on  the  part  of  the  govern- 
ment at  the  hearing,  to  preserve  the  migra- 
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tory  bird  life  of  the  country  from  extinction, 
would  seem  to  the  thoughtful  mind  more 
fanciful  than  real,  and  for  this  reason:  The 
several  states,  as  has  been  seen,  possess  the 
most  absolute  and  plenary  power  of  control 
over  the  subject-matter  of  wild  animal  and 
wild  bird  life  within  their  territorial  do- 
mains it  is  possible  to  either  conceive  or  to 
grant.  In  the  exercise  of  this  unlimited 
power  the  states  acting  together  may  be- 
yond all  question  prohibit  absolutely  and 
unconditionally  the  taking  of  any  such  wild 
life  in  any  part  of  this  country,  either  tem- 
porarily or  for  all  time.  Hence,  it  turns 
out,  the  argument  of  necessity  for  action  on 
the  part  of  the  government  arises,  not  so 
much  from  any  want  of  power  to  control 
on  the  part  of  the  several  states  as  from 
dissatisfaction  as  to  the  manner  in  which 
such  plenary  power  possessed  by  the  several 
states  is  exercised.  It  is  quite  obvious  dif- 
ferences of  opinion  and  difficulties  of  the 
nature  involved  are  inherent  in  the  very 
form  and  structure  of  this  government,  sub- 
ject to  change  or  correction,  however,  only 
in  the  manner  prescribed  by  its  founders." 
See  to  the  same  effect  State  v.  McCulIogh, 
(Kan.  1915)  153  Pac.  557. 

In  State  v.  Sawyer,  (Me.  1915)  94  Atl. 
886,  which  also  held  that  this  act  was  un- 
constitutional, the  court  said:  *^In  State  v. 
Snowman,  94  Me.  99,  111,  46  Atl.  815,  818, 
80  Am.  St.  Rep.  380,  50  L.R.A.  544,  our 
court  said:  'The  fish  in  the  waters  of  the 
state  and  the  game  in  its  forests  belong  to 
the  people  of  the  state  in  their  sovereign 
capacity,  who,  through  their  representatives, 
the  legislature,  have  sole  control  thereof  and 
may  permit  or  prohibit  their  taking.'   This 
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doctrine  is  recognized  by  all  the  American 
courts  and  has  had  the  uniform  approval  of 
the  Supreme  Court  of  the  United  States 
whenever  the  question  has  been  considered 
by  it.  In  Geer  v.  Connecticut,  (1896)  161 
U.  S.  619,  16  S.  Ct.  600,  40  U.  S.  (L.  ed.) 
793,  the  leading  case  perhaps  on  the  subject, 
Mr.  Jutsice  White  (now  the  Chief  Justice) 
learnedly  analyzed  the  principles  upon  which 
this  doctrine  rests  and  exhaustively  re- 
viewed the  precedents  in  which  it  is  securely 
established.  And  it  would  be  needless,  in- 
deed, to  cite  here  the  many  authorities  sup- 
porting this  unquestioned  principle  that  the 
states,  prior  to  the  formation  of  the  nation- 
al Legislature,  had  the  power  to  make  laws 
and  regulations  for  the  protection  and  pres- 
ervation of  the  wild  game  within  their  bor- 
ders. Has  that  power  been  granted  to  the 
federal  government?  If  so,  it  must  be  found 
in  either  what  is  called  the  commerce  clause 
or  the  general  welfare  clause  of  the  federal 
Constitution.  The  commerce  clause  author- 
izes Congress  'to  regulate  commerce  with 
foreign  nations,  and  among  the  several 
states,  and  with  the  Indian  tribes.'  Const, 
art.  1,  S  8.  Certainly  the  passage  of  wild 
birds  in  their  flight  from  one  state  to  an- 
other is  not  commerce  between  the  states. 
However  difficult  it  may  be  to  define  with 
precision  the  term  'commerce,'  as  used  in 
that  clause  of  the  national  Constitution,  it 
is  undoubtedly  limited  to  the  acts  of  man, 
and  does  not  include  the  natural  and  un- 
controlled movements  of  wild  game.  Nor 
can  we  perceive  any  reasonable  ground  for 
a  contention  that  the  commerce  clause  con- 
fers on  Congress  power  to  regulate  the  tak- 
ing of  wild  game  within  the  states.  Indeed, 
it  would  seem  that  all  possible  contention 
on  this  score  has  been  already  held  unten- 
able by  the  Supreme  Court  of  the  United 
States  in  several  cases  where  the  question 
has  been  exhaustively  considered.  In  the 
case  of  Geer  v.  Connecticut,  supra,  the  va- 
lidity of  a  statute  of  that  state,  which  pro- 
hibited the  transportation  of  game  out  of 
the  state,  was  involved.  The  case  was  car- 
ried to  the  Supreme  Court  of  the  United 
States  on  the  sole  ground  that,  as  the  game 
in  question  was  killed  in  the  state  lawfully, 
the  statute  prohibiting  its  transportation 
out  of  the  state  was  in  violation  of  the  com- 
merce clause  of  the  national  Constitution. 
But  the  court  decided  otherwise,  holding 
that  the  wild  animal  and  bird  life  within  a 
state  belongs  to  the  state  in  trust  for  the 
people  of  the  state,  and  that  the  state  has 
the  authority  to  legislate  for  its  protection 
and  preservation  for  the  common  good,  and 
that  such  power  of  legislation  embraces 
game  that  has  been  reduced  to  the  possession 
of  an  individual  by  lawfully  killing  it  in  the 
state;  or,  in  other  words,  that,  in  view  of 
the  peculiar  nature  of  such  property  and 
its  ownership  by  the  state  for  the  benefit 
of  all  its  citizens,  the  state  may  prohibit  its 
transportation  out  of  the  state,  although 
lawfully  killed  within  the  state,  because 
such  a  prohibition  may  tend  to  restrict  its 
lawful    killing   within   the   state,   and    the 


456 


better  preserve  it  for  its  own  people.  And 
it  was  there  held  that  while  game,  taken 
lawfully,  might  be  considered  a  subject  of 
commerce  within  the  state  where  taken,  it 
did  not  become  the  subject  of  interstate 
commerce,  within  the  commerce  clause  of  the 
federal  Constitution.  See,  also.  New  York 
v.  Hesterberg,  (1908)  211  U.  S.  34,  29  S. 
Ct.  10,  63  U.  S.  (L.  ed.)  75,  where  it  is  held 
that  a  statute  of  New  York  prohibiting  the 
possession  of  certain  game  during  closed 
time  did  not  violate  the  commerce  clause  of 
the  federal  Constitution.  In  Judson  on  In- 
terstate Commerce,  §  11,  the  author  says: 
Thus  the  wild  game  within  a  state,  at  com- 
mon law,  belongs  to  the  sovereign,  and  in 
this  country  to  the  people,  in  their  collective 
capacity,  and  the  state  therefore  has  a  right 
to  say  that  it  shall  not  become  the  subject 
of  commerce.'  Our  conclusion,  therefore,  is 
that  the  power  to  legislate  respecting  the 
protection  and  preservation  of  wild  game 
within  the  states  was  not  conferred  upon 
Congress  through  the  commerce  clause  of  the 
Constitution.  Nor  do  we  find  such  power 
in  the  general  welfare  clause.  We  have 
already  hereinbefore  pointed  out,  as  the  uni- 
versally accepted  doctrine,  that  the  owner- 
ship of  wild  game,  so  far  as  it  is  capable 
of  ownership,  is  in  the  states  for  the  benefit 
of  all  their  people  in  common.  It  follows, 
therefore,  that  Congress  acquired  no  power 
under  the  general  welfare  clause  to  make 
regulations  concerning  wild  game,  because 
wild  game  is  not  'property  belonging'  to  the 
United  States.  And  we  need  here  only  re- 
peat what  has  been  before  said  in  substance, 
that  the  basic  principle  on  which  all  the 
decisions  of  both  the  state  and  federal  courts 
upholding  the  state  game  laws  rest  is  that 
the  state  is  the  owner  of  the  wild  game 
within  its  borders,  and  that  principle  has 
been  consistentlv  adhered  to.  The  question 
of  the  constitutionality  of  the  act  of  March 
4,  1913,  and  the  regulations  thereunder,  has 
been  directly  considered  in  two  recent  cases 
in  the  federal  courts,  viz.,  United  States  v. 
Shauver,  (E.  D.  Ark.  1914)  214  Fed.  164, 
decided  by  the  District  Court  for  the  East- 
ern District  of  Arkansas,  and  United  States 
V.  McCiillagh,  (D.  C.  Kan.  1915)  221  Fed. 
288,  decided  by  the  District  Court  for  the 
District  of  Kansas.  In  each  of  those  cases, 
in  an  exhaustive  opinion,  the  court  reaches 
the  same  conclusion  here  reached,  that  (Ik>n- 
gress  has  not  the  power  to  regulate  the  tak- 
ing of  migratory  game  birds  within  the 
states,  and  that  therefore  the  act  of  March 
4,  1913,  is  unconstitutional.  In  each  of  those 
cases  the  respondent  was  prosecuted  in  the 
federal  court  for  a  specific  violation  of  the 
federal  regulations." 

See  also  United  States  v.  Shauver,  ( E.  D. 
Ark.  1914)  214  Fed.  154,  wherein  the  court 
said :  "Are  migratory  birds,  when  in  a  state 
on  their  usual  migration,  the  property  of  the 
United  States  or  of  the  states  where  they  are 
found?  If  they  are  the  property  of  the  na- 
tion, the  states  would  have  no  power  to 
regulate,  control,  or  prohibit  the  hunting  or 
killing  of  them.    But  the  rule  of  law  which 
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all  the  American  courts  have  recognized  is 
that  animals  fer«  naturs,  denominated  as 
game,  are  owned  bj  the  states,  not  as  pro- 
prietors, but  in  their  sovereign  capacity  as 
the  representatives  and  for  the  benefit  of  all 
their  people  in  common.  This  principle  has 
not  only  been  maintained  by  all  the  highest 
courts  of  the  states  in  which  the  question 
has  arisen,  but  has  had  the  approval  of  the 
Supreme  Court  of  the  United  States  in 
every  case  which  has  come  before  it.  It  may 
be,  as  contended  on  behalf  of  the  govern- 
ment, that  only  by  national  legislation  can 
migratory  wild  game  and  fish  be  preserved 
to  the  people,  but  that  is  not  a  matter  for 
the  courts.  It  is  the  people  who  alone  can 
amend  the  Constitution  to  grant  Congress 


the  power  to  enact  such  legislation  as  they 
deem  necessary.  All  the  courts  are  author- 
ized to  do  when  the  constitutionality  of  a 
legislative  act  is  questioned  is  to  determine 
whether  Congress,  under  the  Constitution 
as  it  is,  possesses  the  power  to  enact  the 
legislation  in  controversy;  their  power  does 
not  extend  to  the  matter  of  expediency.  If 
Congress  has  not  the  power,  the  duty  of 
the  court  is  to  declare  the  act  void.  The 
court  is  unable  to  find  any  provision  in  the 
Constitution  authorizing  Congress,  either 
expressly  or  by  necessary  implication,  to 
protect  or  regulate  the  shooting  of  migra- 
tory wild  game  when  in  a  state,  and  is 
therefore  forced  to  the  conclusion  that  the 
act  is  unconstitutional." 


HABEAS  CORPUS. 

Vol.  Ill,  p.  162,  sec.  751. 

The  writ  cannot  perform  the  office  of  a  writ  of  error.  —  To  the  same  effect  as  the 
original  note,  see  McMicking  v.  Schields,  (1915)  238  U.  S.  99,  35  8.  Ct.  665,  59  U.  S. 
(L.  ed.)  1220,  reveraing  23  P.  I.  526. 

Vol.  Ill,  p.  167,  sec.  752. 

Thia  tection  is  dted  in  Walters  v.  McKinnis,  (W.  D.  Pa.  1015)  221  Fed.  746. 


Vol.  Ill,  p.  167,  sec.  753. 

"Subject  or  dtixen  of  a  foreign  state."  — 
In  Horn  v.  Mitchell,  (D.  C.  Mass.  1915) 
223  Fed.  549,  the  petitioner  contended  that 
he  was  entitled  to  a  writ  of  habeas  corpus 
claiming  that  he  was  not  subject  to  prosecu- 
tion on  an  indictment  which  had  been  found 
against  him,  because  he  was  an  officer  of 
the  German  army  and  committed  the  acts 
alleged  to  be  violations  of  the  criminal  law 
in  connection  with  an  attack  upon  British 
territory.  The  court  answering  the  con- 
tention said:  "It  appears  from  the  petition 
that  the  petitioner  is  now  confined  under  an 
order  of  this  court  directing  that  he  furnish 
bail  to  answer  to  said  indictment,  and  that, 
in  default  thereof,  he  stand  committed. 
Ko  formal  defect  or  irregularity  affecting 
this  order  is  alleged.  The  indictment 
charges  that  the  petitioner  illegally  trans- 
ported explosives  interstate  from  New  York 
to  Boston,  and  from  Boston  to  Vanceboro. 
The  petition  alleges  ^hat  this  transporta- 
tion was  'necessarily  connected  with  and 
part  of  the  aforesaid  destruction  of  the 
bridge  [near  Vanceboro  in  British  territory] 
in  the  possession  of  the  British  government.' 
The  issues  involved  in  a  criminal  prosecu- 
tion cannot,  generally  speaking,  be  antici- 
pated and  tried  out  upon  a  petition  for 
nabeas  corpus.  All  questions  raised  by  the 
petitioner  on  this  branch  of  this  petition 
are  open  to  him  in  the  criminal  case  and 


457 


can  be  determined  in  connection  therewith. 
Apart  from  statute,  therefore,  the  petition- 
er's first  contention  is  plainly  unfounded. 
A  similar  question  arose  in  People  v.  Mc- 
Leod,  25  Wend.  (N.  Y.)  483,  568,  37  Am. 
Dec.  328,  and  it  was  there  held  that  the 
writ  ought  not  to  issue  before  the  indict- 
ment had  been  tried.  While  some  portions 
of  the  opinion  in  that  case  have  been  much 
criticised,  it  has  not,  so  far  as  I  am  aware, 
been  seriously  doubted  upon  this  point.  The 
petitioner  contends  however,  that  under  Re- 
vised Statutes,  section  753,  passed  since 
the  McLeod  Case,  he  is,  of  right,  entitled 
to  have  the  question  of  his  immunity  from 
prosecution  on  account  of  his  alleged  con- 
nection with  the  German  army  determined 
upon  habeas  corpus  proceedings.  The  part 
of  this  section  relating  to  subjects  and  citi- 
zens of  foreign  states  was  passed  because  of 
the  McLeod  Case,  and  was  designed  to  give 
jurisdiction  of  such  matters  to  the  federal 
courts.  It  does  not  seem  to  me  that  it  gives 
to  such  subjects  or  citizens  more  absolute 
rights  to  habeas  corpus  than  belong  to  the 
other  classes  of  prisoners  specified  therein. 
Assuming,  however,  that  the  statute  should 
be  given  the  construction  contended  for 
by  the  petitioner,  it  is  to  be  considered 
whether  he  has  brought  himself  within  its 

Provisions.    It  appears  by  the  petition  that 
e  is  a  subject  of  a  foreign  state,  and  that 
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he  is  in  custody  for  an  act  which  he  alleges 
was  done  under  right,  authority,  protection, 
or  exemption  claimed  under  the  commission 
of  a  foreign  state.  This  is  not  sufficient  to 
bring  the  case  within  the  statute  referred 
to.  In  order  to  do  so,  it  must  further  ap- 
pear that  the  petitioner's  domicil  was  in 
the  foreign  state,  and  that  the  validity  and 
effect  of  the  right,  authority,  protection  or 
exemption  claimed  under  the  foreign  com 
mission  ''depend  upon  the  law  of  nations. 
The  petition  contains  no  allegation  as  to 
the  petitioner's  domicil,  and  on  that  account 
alone  is  plainly  insufficient  under  the  stat- 
ute. For  aught  that  appears,  the  petitioner 
may  have  been  a  German  officer  domiciled 
in  the  United  States.  While  the  petition 
alleges  that  the  petitioner  is  an  officer  in 
the  German  army  and  that  he  did  the  acts, 
charged  as  criminal,  as  a  necessary  part  of 
an  attack  upon  the.  territory  of  Great 
Britain,  with  which  his  country  is  at  war, 
it  nowhere  states  that  the  acts  in  question 
was  authorized  or  commanded  by  the  for- 
eign state  whose  commission  he  holds,  or 
that  it  has  avowed  responsibility  therefor. 
In  the  absence  of  such  authorization  and 
avowal,  I  do  not  think  that  the  prisoner 
can  invoke  the  law  of  nations  or  his  foreign 
commission  in  his  defense.  See  letter  uf 
Mr.  Webster,  Secretary  of  State,  to  Mr. 
Fox,  April  24,  1841,  26  Wend.  (N.  Y.)  682. 
It  is  urged  that  an  act  done  by  a  German 
officer,  in  the  United  States,  in  futherance 
of  an  attack  upon  British  territory,  is  pre- 
sumed to  have  been  done  with  the  au- 
thority and  under  the  command  of  his  gov- 
ernment. But  I  do  n6t  think  that  this 
contention  can  be  supported.  A  lieutenant  in 
the  German  army  has  presumptively  no  au- 
thority to  act  for  his  government  in  a  for- 
eign country  and  to  bind  it  by  what  he  does 
there." 

Validity  of  statute  creating  offense  pre- 
sumed.—  A  citizen  cannot  be  held  in  cus- 
tody or  removed  for  trial  where  there  is 
no  provision  of  the  common  law  or  statute 
making  an  offense  of  the  acts  charged.  In 
such  case  the  committing  court  has  no  juris- 
diction, the  prisoner  would  be  in  custody 
without  warrant  of  law,  and  therefore  en- 
titled to  his  discharge.  But  the  presumption 
is  in  favor  of  the  validity  of  every  act  of 
Congress,  and  it  would  not  be  proper  for 
the  committing  magistrate  to  treat  as  in- 
valid a  statutory  declaration  of  what 
should  constitute  an  offense,  except  in  those 
rare  and  extreme  cases  in  which  the  act 
was  plainly  and  palpably  void.  Henry  v. 
Henkel,  (1914)  235  U.  *S.  219,  36  S.  Ct. 
64,  59  U.  S.    (L.  ed.)    203. 

Interstate  rendition  proceedings.  —  Where 
the  petitioner  was  arrested  in  one  state  un- 
der an  extradition  warrant  for  his  return 
to  another  state  as  a  fugitive  from  justice, 
the  question  of  the  identity  of  the  person 
described  in  the  warrant  of  extradition 
is  open  upon  habeas  corpus  proceedings 
either  in  the  federal  or  in  the  state  courts. 
Ex  parte  Chung  Kin  Tow,  (D.  C.  Mass. 
1914)   218  Fed.  185. 
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Scope  of  hearing.  —  "When  a  person  under 
arrest  applies  for  discharge  on  writ  of 
habeas  corpus  the  issue  presented  is  whether 
he  is  unlawfully  restrained  of  his  liberty. 
Rev.  Stat.  S  752,  3  Fed.  Stat.  Annot. 
167.  But  there  is  no  unlawful  restraint 
where  he  is  held  under  a  valid  order  of 
committment,  so  that  in  strict  logic  the  in- 
quiry might  extend. to  the  legal  sufficiency 
of  the  order.  In  view,  however,  of  the  na- 
ture of  tiie  writ  and  of  the  character  of 
•the  detention  under  a  warrant,  no  hard  and 
fast  rule  has  been  announced  as  to  how  far 
the  court  will  go  in  passing  upon  questions 
raised  in  habeas  corpus  proceedings.  In 
cases  which  involve  a  conflict  of  jurisidiction 
between  state  and  Federal  authorities,  or 
where  the  treaty  rights  and  obligations  of 
the  United  States  are  involved,  and  in  that 
class  of  cases  pointed  out  in  Ex  parte 
Royall,  117  U.  S.  241,  29  L.  ed.  868,  6  Sup. 
Ct.  Rep.  734;  Ex  parte  Lange,  18  Wall.  163, 
21  L.  ed.  872;  New  York  v.  Eno,  155  U.  S. 
89,  39  L.  ed.  80,  15  Sup.  Ct.  Rep.  30;  Re 
Loney,  134  U.  S.  372,  33  L.  ed.  949,  10  Sup. 
Ct.  Kep.  584,  the  court  hearing  the  appli- 
cation will  carefully  inquire  into  any  matter 
involving  the  legality  of  the  detention,  and 
remand  or  discharge,  as  the  facts  may  re- 
quire. -But,  barring  such  exceptional  cases, 
the  general  rule  is  that,  on  such  applica- 
tions, the  hearing  should  be  confined  to  the 
single  question  of  jurisdiction,  and  even 
that  will  not  be  decided  in  every  case  in 
which  it  is  raised.  For  otherwise  the 
'habeas  corpus  courts  could  thereby  draw 
to  themselves,  in  the  first  instance,  the  con- 
trol of  all  prosecutions  in  state  and  Federal 
courts.'  To  establish  a  general  rule  that 
the  courts  on  habeas  corpus,  and  In  advance 
of  trial,  should  determine  every  jurisdiction- 
al question,  would  interfere  with  the  ad- 
ministration of  the  criminal  law  and  afford 
a  means  by  which,  with  the  existing  right 
of  appeal,  delay  could  be  secured  when  the 
Constitution  contemplates  that  there  shall 
be  a  speedy  trial,  both  in  the  interest  of  the 
public,  and  as  a  right  to  the  defendant." 
Henry  v.  Henkel,  (1914)  235  U.  S.  219,  35 
S,  Ct.  54,  59  U.  S.   (L.  ed.)  203. 

"The  question  has  been  before  this  court 
in  many  cases — some  on  original  applica- 
tion and  others  on  writ  of  error;  in  pro- 
ceedings which  began  after  arrest  and  be- 
fore committment;  after  committment  and 
before  conviction;  after  conviction  and  be- 
fore review.  The  applications  were  based 
on  the  ground  of  the  insufficiency  of  the 
charge,  the  insufficiency  of  the  evidence, 
or  the  unconstitutionality  of  the  statute, 
state  or  Federal,  on  which  the  charge  was 
based.  In  some  of  the  cases  the  applicants 
have  advanced  the  same  arguments  that  are 
here  pressed,  including  that  of  the  hardship 
of  being  taken  to  a  distant  state  for  trial 
upon  an  indictment  alleged  to  be  void.  But 
in  all  these  instances,  and  notwithstand- 
ing the  variety  of  forms  in  which  the 
question  has  been  presented,  the  court,  with 
the  exceptions  named,  has  uniformly  held 
that  the  hearing  on  habeas  corpus  is  not 


YoL  in,  p.  167,  sec.  758. 
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VoL  III,  p.  881,  sec.  8. 


in  the  nature  of  a  writ  of  error,  nor  is  it 
intended  as  a  substitute  for  the  functions 
of  the  trial  court.  Manifestly,  this  is  true 
as  to  disputed  questions  of  fact,  and  it  is 
equally  so  as  to  disputed  matters  of  law, 
whether  they  relate  to  the  sufficiency  of  the 
indictment  or  the  validity  of  the  statute 
on  which  the  charge  is  based.  These  and  all 
other  controverted  matters  of  law  and  fact 
are  for  the  determination  of  the  trial  court. 
If  the  objections  are  sustained  or  if  the  de- 
fendant is  acquitted,  he  will  be  discharged. 


If  they  are  overruled  and  he  is  convicted, 
he  has  his  right  of  review  (Kaizo  v.  Henry, 
211  U.  S.  148,  63  L.  ed.  125,  29  Sup.  Ct. 
Rep.  41).  The  rule  is  the  same  whether 
he  is  committed  for  trial  in  a  court  within 
the  district,  or  held  under  a  warrant  of 
removal  to  another  state.  He  cannot,  in 
either  case,  anticipate  the  regular  course 
of  proceeding  by  alleging  a  want  of  juris- 
diction, and  demanding  a  ruling  thereon  in 
habeas  corpus  proceedings."  Walters  v.  Mc- 
Kinnis,   (N.  D.  Pa.  1915)   221  Fed.  746. 


Vol.  Ill,  p.  173,  sec.  755. 

Demurrer.  —  In  Horn  v.  Mitchell,  (D.  C. 
Mass.  1915)  223  Fed.  549,  the  question  aris- 
ing whether  a  demurrer  lay  to  a  petition  for 
habeas  corpus,  the  court  said:  "It  is  con- 
tended by  the  petitioner  that  it  does  not, 
and  that  the  court  should  not  consider  such 
cases,  except  upon  the  actual  facts  as  estab- 
lished at  a  hearing.  This  petition  is  unus- 
ally  full  and  explicit.  I  see  no  reason  to 
doubt  that  it  sets  forth  accurately  and  com- 
pletely the  substantial  facts  upon  which  the 
petitioner  relies.  No  request  to  amend  it 
has  been  made  on  his  behalf;  and  it 
has  not  been  suggested  that  any  further 
material  facts  would  or  might  be  developed 
upon  a  hearing.  It  may  be  assumed,  as  was 
done  in  Frank's  Case,  infra,  that  the  peti- 
tion states  all  facts  helpful  to  the  prisoner. 
I  greatly  doubt  whether  a  formal  demurrer 
is  necessary  or  proper  in  a  case  heard  upon 
a  petition  and  an  order  to  show  cause  why 
the  writ  should  not  issue.  In  view  of  Re- 
vised Statutes,  §  755,  it  is,  I  think,  suf- 
ficient if  the  respondent  orally  demurs,  or, 
what  amounts  to  the  same  thing,  suggests 


to  the  court  that  the  petition  does  not  state 
a  case  entitling  the  petitioner  to  the  writ. 
This  was,  apparently,  the  course  followed 
in  Leo  M.  Frank's  Case,  236  U.  S.  — ,  36 
Sup.  Ct.  582,  59  L.  ed.  — ,  (U.  S.  Supreme 
Court,  April  19,  1915)  and  is  the  general 
practice  in  the  Supreme  Judicial  Court  of 
Massachusetts.  'Under  section  755,  Revised 
Statutes,  it  was  the  duty  of  the  court  to 
refuse  the  writ  if  it  appeared  from  the  peti- 
tion itself  that  he  appellant  was  not  en- 
titled to  it.'  Pitney,  J.,  Frank's  Case, 
supra.  To  the  same  effect,  aside  from  any 
statute,  was  the  opinion  of  Shaw,  C.  J., 
in  Sim's  Case,  7  Cush.  (Mass.)  285,  293. 
See,  too.  In  re  Boardman,  169  U.  S.  39,  18 
Sup.  Ct.  291,  42  L.  ed.  653,  and  Ex  parte 
Baez,  177  U.  S.  378,  20  Sup.  a.  673,  44 
L.  cd.  813." 

Where  the  petition  for  a  writ  is  tested  by 
demurrer  the  statement  of  fact  made  in 
the  petition  must  be  taken  as  true,  but 
this  does  not  apply  the  statement  of  mere 
conclusions.  Choy  Gum  v.  Backus,  (C.  C. 
A.  9th  Cir.  1915)  223  Fed.  487. 


Vol.  Ill,  p.  174,  sec.  761. 

"Dispose  of  the  party  as  law  and  justice 
require."  —  This  of  course  means  that  if 
the  party  is  held  in  custody  in  violation 
of  the  constitution,  or  a  law  of  the  United 
States,  he  must  be  discharged.  Walters  v. 
McKinnis,  (N.  D.  Pa.  1915)  221  Fed.  746. 

Where  in  a  proceeding  under  this  section 
a  prisoner  makes  an  application  for  a  dis- 
charge on  the  ground  that  the  court  com- 
mitted an  error  in  passing  sentence,  and 
the  court  on  finding  a  defect  in  such  sen- 


tence, remands  him  to  the  trial  court  for  a 
correction  of  the  same  it  is  a  proper  dis- 
position of  the  party  "as  law  and  justice 
require."  Brvant  v.  United  States,  (C.  C. 
A.  8th  Cir.  1914)  214  Fed.  51. 

Review  of  findings  of  immigration  officers. 
—  For  facts  and  circumstances  warranting 
and  requiring  the  issuing  of  the  writ  in 
deportation  proceedings,  see  Whitfield  v. 
Ranges,  (C.  C.  A.  8th  Cir.  1915)  222  Fed. 
745^ 
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Vol.  Ill,  p.  221,  sec.  2.     [Ad  of  Feb.  15, 1893  ] 


"Clearing."  —  This  act  applies  to  a  given 
case  only  where  the  vessel  "cleared"  from  a 
foreign  port  for  a  port  or  place  in  the 
United  States.  The  African  Prince,  (D.  C. 
Mass.  1914)   212  Fed.  552.    In  this  case  it 
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appeared  that:  The  steamship  African 
Prince  having  been  fumigated  and  having 
received  all  proper  health  and  clearance 
papers,  cleared  from  the  port  of  Yokohama, 
Japan,  for  Boston  and  New  York.     After 
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having  made  one  or  two  calls  at  Asiatic 
ports,  she  put  into  Kobe,  Japan,  where  she 
lay  about  20  hours.  None  of  the  crew 
went  ashore  at  this  port,  and  nobodj  came 
on  board  except  four  tally  clerks.  When 
the  steamer  was  about  to  leave,  the  United 
States  medical  officer  informed  the  captain 
that  it  would  be  necessary  for  the  vessel 
or  crew  to  be  fumigated.  As  this  would 
involve  considerable  delay  and  substantial 
expense,  and  as  the  steamer  was  to  touch 
at  various  other  ports  on  that  coast  before 
taking  her  departure  for  the  United  States, 
the  captain  declined  to  comply  with  the  re- 
quest, and  the  United  States  Consul  there- 
upon refused  clearance  and  health  papers. 
The  African  Prince  was  a  British  steamer, 
and  the  captain  then  went  to  the  British 
Consul  at  Kobe,  by  whom  he  was  given  a 
"Port  Clearance,"  stating  that  the  steamer 
was  bound  to  Moji,  Japan,  and  that  she 
had  conformed  to  the  rules  and  regulations 
of  the  port  of  Kobe.  The  steamer  also  re- 
ceived a  proper  clearance  from  the  Japanese 
authorities  at  the  port  of  Kobe,  but  did  not 
receive  any  bill  of  health  from  the  United 
States  officials  at  that  port.  From  Moji  the 
steamer  proceeded  down  the  coast,  stopping 
several  days  at  Shanghai  and  at  Hong  feong, 
at  each  of  which  places  she  or  her  crew  were 
fumigated  by  the  United  States  medical 
authorities,  and  received  all  proper  health 
and  clearance  papers.  She  then  proceeded 
to  Cebu,  the  Phillipines,  and  thence  to  Sa- 
bang,  Sumatra,  from  which  she  departed  for 
the  United  States.  At  both  of  the  last- 
named  po^ts  also  she  received  the  proper 
health  and  clearance  papers.  Holding  that 
there  was  no  clearance  within  the  act  and 
that  consequently  no  offense  had  been  com- 
mitted, the  court  said:  "The  fundamental 
question  in  the  case  is  whether  the  African 
Prince  'cleared'  from  Kobe  for  a  port  or 
place  in  the  United  States;  because  if  she 
did  not,  the  act  in  question  does  not  apply. 
The  government  contends  that  the  word 
'clearing'  in  the  statute  means  'sailing 
from'  or  'leaving'  a  foreign  port,  that  the 
words  'for  the  United  States  mean  setting 
out  with  the  United  States  as  her  ultimate 
destination,  though  it  may  be  intended  to 
call  at  many  intermediate  foreign  ports  be- 
fore reaching  the  United  States,  and  that 
as  soon  as  a  vessel  so  sets  out,  she  is  bound 
to  take  a  bill  of  health  from  the  United 
States  authorities  at  every  port  at  which 
she  touches.  There  is  a  dictum  in  The  Dago, 
63  Fed.  182,  11  C.  C.  A.  117,  which  supports 
the  government  contention,  but  the  point 
was  not  necessary  for  the  decision  of  the 
ease,  and,  to  judge  from  the  record  and 
briefs,  which  I  have  examined,  does  not  seem 
to  have  been  greatly  considered.    No  other 


case  upon  the  point  has  been  called  to  my 
attention.  The  statute  in  question  imposes 
a  penalty  upon  any  vessel  'clearing  and 
sailing  from  any  such  port  without  such 
bill  of  health  and  entering  any  port  of  the 
United  States.'  The  words  'clearance'  or 
'clearing,'  as  applied  to  vessels  leaving  port, 
have  a  highly  technical  moaning.  The 
formalities  accompanying  entry  in  and  de- 
parture from  a  port  are  part  of  the  police 
regulation  of  the  sea,  as  well  as  of  the 
customs  and  health  service.  Chapter  2  of 
title  xlviii,  U.  S.  Revised  Statutes,  ( 7  Fed. 
Stat.  Annot.  45)  is  entitled  "Clearance  and 
Entry,'  and  specifies  in  considerable  detail 
the  duty  of  the  collector  to  grant  a  clear- 
ance, the  conditions  under  which  it  shall 
be  granted,  the  form  of  clearance,  the  form- 
alities as  to  entry,  etc.  This  statute  orig- 
inated in  1799,  but  'clearances'  in  the  tech- 
nical sense  were  in  use  before  that.  See 
Gibbs  V.  Two  Friends,  Fed.  Cas.  No.  5386 
(1781);  Arnold  v.  Delcol,  Fed.  Cas.  No. 
556  (1794).  An  action  for  damages  lies 
against  a  collector  who  unlawfully  refuses 
clearance  to  a  vessel.  Hendricks  v.  Gon- 
zalez, 67  Fed.  351,  14  C.  C.  A.  659;  Bas  v. 
Steel,  Fed.  Cas.  No.  1087;  Bas  v.  Steel,  Fed. 
Cas.  No.  1088  (1818).  The  statutory  form 
of  clearance  (Rev.  Stats.  4201)  (7  Fed. 
Stat.  Annot.  47)  requires  the  port  for  which 
the  vessel  clears  to  be  stated  therein.  The 
word  'clearing'  had  thus  an  old  and  tech- 
nical meaning  as  applied  to  shipping,  which 
had  long  been  recognized  and  established 
in  the  statutes  of  the  United  States  at  the 
time  when  it  was  used  by  Congress  in  the 
act  in  question.  Penal  statut^  are  to  be 
strictly  construed,  and  their  language  es- 
pecially is  to  be  given  its  usual  meaning, 
unleBP  it  is  very  plain  that  Congress  intend- 
ed otherwise.  Standard  Oil  Case,  221  U. 
S.  at  page  59,  31  Sup.  Ct.  502,  55  L.  ed. 
619,  34  L.R.A.(N.S.)  834,  Ann.  Cas.  1912D 
734.  Taking  this  statute  as  a  whole,  it 
seems  to  me  that  if  Congress  had  intended 
to  put  such  an  onerous  and  (as  facts  of 
this  show)  in  many  cases  wholly  unneces- 
sary burden  on  foreign  shipping,  it  would 
have  made  its  intent  clear,  and  would  have 
used  the  words  'sailing'  or  'setting  out,* 
instead  of  the  word  'clearing,'  which  is  used 
in  more  than  one  place  in  the  act,  and 
throughout  in  a  manner  consistent  with  its 
technical  and  well-understood  signification. 
The  African  Prince  did  clear  from  Kobe, 
and  took  a  clearance  paper  stating  that  she 
cleared,  not  for  a  port  in  tnis  country,  but 
for  Moji,  Japan.  Upon  all  the  evidence  I 
find  and  rule  that  the  African  Prince  did 
not  clear  from  Kobe  for  a  port  in  the  United 
States,  and  that  no  offense  has  been  com- 
mitted." 
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IMMIGRATION. 


Vol.  Illy  p.  313.      [Decision  exclvding  alien  final,  elcJ] 


Conclusiveness  of  decision.  —  In  United 
States  V.  Li  Chong,  (C.  C.  A.  9th  Cir.  1914) 
217  Fed.  45,  it  was  urged  that  the  immigra- 
tion authorities  had  failed  to  give  the  cer- 
tificate of  identification  issued  under  Act 
of  May  6,  1882,  1  Fed.  Stat.  Annot.  778,  sec. 
6,  proper  legal  effect.  The  court  said :  "The 
decision  of  the  case  on  appeal  is  ruled  by 
Lee  Lung  v.  Patterson,  186  U.  S.  168,  22 
Sup.  Ct.  795,  46  L.  ed.  1108.  In  that  case 
the  court  quoted  and  adopted  the  language 
of  the  District  Court  in  Re  Leig  Lung,  102 
Fed.  132,  134,  as  follows:  "These  cases 
establish  the  doctrine  that  the  collector  of 
customs,  in  determining  the  right  of  Chinese 
persons  to  land,  may  act  upon  his  own  in- 
formation and  discretion,  and  that  such  ac- 
tion, however,  taken,  is  conclusive  of  the 
matter,  subject  to  the  right  of  appeal  to 
the  Secretary  of  the  Treasury;  that  his 
decision,  if  he  decides  not  to  hear  testimony, 
or  not  to  give  effect  to  evidence  which  the 
laws  of  Congress  have  provided,  shall  be 
sufficient  to  establish  the  right  to  land  in 
the  first  instance,  or  decides  not  to  decide, 
is  conclusive.'*  "Answering  the  argument 
that  the  statute  makes  such  a  certificate 
evidence  which  the  immigration  officers 
have  no  power  to  disregard,  the  court  said: 
'But  jurisdiction  is  given  to  the  collector 
over  the  right  of  the  alien  to  land,  and 
necessarily  jurisdiction  is  given  to  pass  on 
the  evidence  presented  to  establish  that 
right.  He  may  determine  the  validity  of 
the  evidence,  or  receive  testimony  to  contro- 
vert it,  and  we  cannot  assent  to  the  propo- 
sition that  an  officer  or  tribunal,  invested 
with  jurisdiction  of  a .  matter,  loses  that 
jurisdiction  by  not  giving  sufficient  weight 
to  evidence,  or  by  rejecting  proper  evidence, 
or  by  admitting  that  which  is  improper.' 
Applying  the  doctrine  of  that  case,  there 
is  no  room  to  question  the  authority  of  the 
immigration  officers  to  do  as  they  did  in 
this  case,  upon  consideration  of  all  the  testi- 
mony, reject  the  evidence  of  the  certificate 
notwithstanding  that  by  an  act  of  Congress 
it  was  made  prima  facie  evidence  of  the 
right  of  the  applicant  to  land  in  the  United 
Sbites,  and  to  decide  as  they  did,  to  deny 
controlling  effect  to  evidence  which  the  laws 
of  Congress  have  provided  should  be  but 
prima  facie  sufficient  to  establish  the  right 
to  land." 

In  Lee  Leong  v.  United  States,  (C.  C.  A. 
9th  Cir.  1914)  217  Fed.  48,  precisely  the 
same  question  arose,  the  applicant  claiming 
that  the  proper  legal  effect  had  not  been 
given  to  a  certificate  of  birth  issued  under 
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an  act  of  the  Legislature  of  Hawaii.  Thft 
court  following  Lee  Lung  v.  Patterson, 
(1902)  186  U.  S.  168,  22  S.  Ct  795,  46 
U.  S.  (L.  ed.)  1108,  ruled  that,  assuming 
that  the  certificate  of  the  secretary  of  «the 
territory  of  Hawaii  was,  as  the  law  declared 
it  to  be,  prima  facie  evidence  of  the  facts 
recited,  the  immigration  officers  had  full 
authority  to  rule,  that  the  prima  facie  pre- 
sumption was  overcome  and  to  reject  it  as 
evidence. 

Due  process  of  law.  —  In  the  hearings  held 
by  the  departmental  officers  the  ordinarv 
judicial  procedure,  with  its  consequent  limi- 
tations, is  not  necessarily  to  be  followed. 
Ex  parte  Hidekuni  Iwata,  (S.  D.  Cal.  1915) 
219  Fed.  610,  wherein  the  court  said:  "  'Due 
process  of  law'  is  secured,  as  to  such  aliens 
as  may  be  brought  before  the  immigration 
officers,  if  they  are  given  substantial  notice 
of  the  reasons  urged  why  they  should  be 
deported  from  this  country,  if  they  are  given 
a  fair  and  reasonable  opportunity  to  pre- 
sent evidence  controverting  any  evidence  ad- 
duced by  the  department  and  tending  to  ex- 
culpate them  from  the  commission  of  the 
unlawful  acts  urged  against  them,  if  they 
are  afforded  at  some  stage  of  the  hearing 
reasonably  early  therein,  so  as  to  be  of 
some  substantial  advantage  to  them,  the 
opportunity  to  secure  and  have  the  advice 
and  assistance  of  counsel,  and  if  it  appears, 
upon  the  whole  proceeding,  that  the  depart- 
ment acted  in  good  faith,  and  that  its  deter- 
mination, as  finally  arrived  at,  was  fair, 
and  not  an  arbitrary  one,  or  one  induced 
by  a  manifest  disregard  of  the  alien's  rights 
in  the  premises.  The  proceeding  being  of 
necessity  essentially  summary  in  its  nature, 
over-refined  niceties  in  the  way  of  pleading 
are  neither  to  be  expected  nor  demanded.  \ 
So,  too,  questions  as  to  the  weight  of  evi- 
dence and  credibility  of  witnesses  are  pecu- 
liarly within  the  province  <9f  the  department- 
al officers.  ♦  •  ♦  The  power  to  refuse 
aliens  admission  to  our  country  or  to  expel 
them,  as  is  indicated  in  the  opinion  of  Judge 
Dooling,  in  Re  Rhagat  Singh,  (D.  C.)  209 
Fed.  700,  at  page  702,  is  a  'vast'  one,  and 
one  which  it  might  well,  perhaps,  be  argued 
ought  not  to  be  lodged  definitely  and  con- 
clusively in  an  executive  department  of  the 
government;  but,  on  the  other  hand,  though 
questions  juridical  in  their  nature  are  pre- 
sented, yet  in  the  last  analysis  the  ultimate 
question,  viz.,  that  of  denial  of  entrance  or 
expulsion,  is  purely  political,  and  as  such, 
together  with  all  the  incidents  thereof,  is 
purely  political,  and  as  such,  together  with 
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all  the  incidents  thereof,  is  properly  deter- 
minable by  the  legislative  branch  of  the 
government  under   such   rules   and   regula- 

1909  Supp.,  p.  161,  sec.  1. 

Alien  seaman.  —  The  provision  of  this  sec- 
tion for  a  head  tax  of  four  dollars  for  every 
alien  entering  the  United  States  does  not 
apply  to  alien  seamen  working  in  the  pur- 
suit of  their  calling.  United  States  v.  Inter- 
national Mercantile  Marine,  (S.  D.  N.  Y. 
1915)  219  Fed.  328,  wherein  the  court  said: 
"The  Supreme  Court  held  in  the  case  of 
Taylor  v.  United  States,  207  U.  S.  120,  28 
Sup.  Ct.  53»  52  L.  ed.  130,  where  sailors 
signed  articles  for  New  York  and  return 
and  deserted,  that  a  section  of  the  Immigra- 
tion Act,  similar  to  the  one  under  considera- 
tion— 'does  not  apply  to  sailors  carried  to 
an  American  port  with  a  bona  fide  intent 
to  take  them  out  again  when  the  ship  goes 
on,  when  not  only  there  was  no  ground  for 
supposing  that  tney  were  making  the  voy- 
age a  pretext  to  get  here,  desert,  and  get 
in,  but  there  is  no  evidence  that  they  were 
doing  so  in  fact.'  Following  this  case,  the 
Circuit  Court  of  Appeals  for  this  circuit 
held  in  the  case  of  United  States  v.  Inter- 
national Mercantile  Marine,  171  Fed.  841, 
96  C.  C.  A.  420,  that  a  head  tax  was  not 
due  upon  a  sailor  who  signed  articles  for 
the  round  trip  and  deserted  on  reaching 
New  York.  In  the  case  of  U.  S.  v.  Atlantic 
Transport  Co.,  188  Fed.  42,  110  C.  C.  A. 
420,  a  demurrer  was  overruled  to  a  com- 
plaint in  an  action  to  recover  a  head  tax 
on  horsemen  who  were  held  to  be  pro  hac 
vice  sailors.  They  signed  for  the  voyage  to 
the  United  States,  but  not  for  the  return 
voyage.  Upon  arrival  they  were  duly  dis- 
charged by  the  captain,  and  entered  the 
United  States  with  his  knowledge  and  con- 
sent, and  did  not  return  to  the  ship.  Under 
these  circumstances,  the  Circuit  Court  of 
Appeals  said:  'There  being  no  question 
here  of  any  desertion,  but  a  conceded  inten- 
tion of  all  parties  that  on  arrival  he  should 
leave  the  ship  permanently  and  enter  the 
United  States,  the  case  is  not  within  the 
exception  declared  by  the  Supreme  Court.' 
It  is  to  be  noticed  that  this  case  related  to 
a  class  of  men  who  could  pursue  their  call- 
ing of  caring  for  horses  as  well  on  land 
as  upon  sea.  There  was,  therefore,  at  most 
but  a  slight  presumption  that  they  would 
continue  their  seafaring  life,  which  the 
court  might  well  feel  was  rebutted  by  the 
bare  allegation  that  they  had  entered  tlie 
United  States.  Even  this  presumption, 
•  Judge  Ward,  who  dissented  in  the  case, 
thought  dispensed  with  evidence  that  these 
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agencies  as  it  may  prescribe." 


seamen  continued  in  their  calling.  The  Im- 
migration Department  has  promulgated  a 
rule  which,  at  least  so  far  as  public  policy 
is  concerned,  is  entitled  to  the  greatest 
weight  as  a  construction  of  the  act.  Rule 
1,  subdivision  3,  provides  that:  'The  head 
tax  shall  not  be  levied  in  respect  to  the 
following  classes  of  aliens:  *  *  *  (J) 
Bona  fide  seamen  who  land  in  the  United 
States  pursuant  to  their  calling.'  While 
I  cannot  think  that  the  mere  presumption 
that  a  sailor  would  be  likely  immediately 
to  continue  his  occupation  as  such  is  suf- 
ficient to  meet  the  requirements  of  the  rule 
laid  down-  in  Taylor  v.  United  States,  supra, 
if  the  steamship  company  lands  a  seaman, 
and  neither  has  a  contract  to  take  him 
back,  actually  takes  him  back,  nor  can  ac- 
count for  hina  at  all,  the  stipulation  in  this 
case  that  all  the  sailors,  including  the  two 
who  did  not  return  to  the  ship,  'were  at 
that  time,  and  for  a  long  time  prior  thereto 
had  been,  and  still  are  seamen  working  in 
the  pursuit  of  said  calling,'  seems  to  mo 
fcullicient  to  bring  the  facts  within  the  rule 
of  that  case.  The  question  always  is  wheth- 
er the  sailor  has  entered  the  country  in  any 
real  sense,  or  has  merely  used  it  as  a  point 
from  which  to  embark  on  the  next  available 
ship.  The  courts  have  proceeded  so  far  as 
to  hold  that  a  sailor  who  signs  shipping 
articles  for  a  round  trip  in  which  he  tempo- 
rarily enters  a  port  of  the  United  States 
does  not  'enter'  within  the  meaning  of  the 
act.  But  after  all  such  shipping  articles 
are  nothing  but  evidence  of  intention  to 
continue  in  his  seafaring  life,  which  can  be 
equally  furnished  in  other  ways,  one  of 
which  is  a  continuance  by  the  sailor 
of  his  calling  subsequent  to  landing.  I 
think  the  return  of  the  eleven  sailors  to  Eng- 
land by  the  same  ship  on  which  they  canoie 
brings  them  within  the  rule  laid  down 
by  the  Supreme  Court  in  Taylor  v.  United 
States,  supra,  and  the  stipulation  that  the 
other  two  still  are  seamen  working  in  the 
pursuit  of  said  calling'  brings  them  within 
the  same  rule.  Were  it  not  for  this  stipu- 
lation, which  I  did  not  have  in  mind  at 
the  trial,  I  should  be  inclined  to  hold  that 
a  head  tax  was  due  upon  these  two  seamen^ 
because  I  do  not  think  that  the  presump- 
tion that  a  sailor  continues  in  his  calling 
is  sufficient  to  relieve  the  master,  who  has 
landed  and  discharged  him,  from  proving 
the  fact  of  such  continuance." 


1909  Supp.,  p.  162,  sec.  2. 

Power  of  Congress.  —  The  authority  of  which  they  may  come  into  or  remain  in  this 
Congress  over  the  general  subject-matter  is  country.  Lapina  v.  Williams,  (1914)  232 
plenary;  it  may  exclude  aliens  altogether,  U.  S.  78,  34  S.  Ct.  196,  58  U.  S.  (L.  ed.) 
or  prescribe  the  terms  and  conditions  upon       515. 
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Persons  likely  to  become  a  public  charge. 
^An  alien  cannot  be  declared  a  public 
charge  on  the  ground  that  the  labor  market 
in  the  city  of  his  immediate  destination  is 
overstocked.  Gegiow  v.  Uhl,  (1915)  239 
U.  S.  3,  36  S.  Ct.  2,  (reversing  C.  C.  A.  2d 
Cir.  1914  215  Fed.  573)  wherein  the  court 
said:  *'The  petitioners  are  Russians  seek- 
ing to  enter  the  United  States.  They  have 
been  detained  for  deportation  by  the  Acting 
Commissioner  of  Immigration  and  have 
sued  out  a  writ  of  habeas  corpus.  The  writ 
was  dismissed  by  the  District  Court  and 
the  Circuit  Court  of  Apeals,  211  Fed.  Rep. 
236,  215  Fed.  Rep.  573,  131  C.  C.  A.  641. 
By  the  return  it  appears  that  they  are 
part  of  a  group  of  illiterate  laborers,  only 
one  of  whom,  it  seems,  Gegiow,  speaks  even 
t)ie  ordinary  Russian  tongue,  and  in  view  of 
that  fact  it  was  suggested  in  a  letter  from 
the  Acting  Commissioner  to  the  Commis- 
sioner Greneral  that  their  ignorance  tended 
to  make  them  form  a  clique  to  the  detri- 
ment of  the  community;  but  that  is  a 
trouble  incident  to  the  immigration  of  for- 
eigners generally  which  it  is  for  legislators 
not  for  commissioners  to  consider,  and  may 
be  laid  on  one  side.  The  objection  relied 
upon  in  the  return  is  that  the  petitioners 
were  'likely  to  become  public  charges  for 
the  following,  among  other  reasons:  That 
they  arrived  here  with  very  little  money, 
[forty  dollars  and  twenty-five  dollars, 
respectively,]  and  are  bound  for  Port- 
land, Oregon,  where  the  reports  of  in- 
dustrial conditions  show  that  it  would 
be  impossible  for  these  aliens  to  obtain 
employment;  that  they  have  no  one  legally 
obligated  here  to  assist  them;  and  upon 
all  the  facts,  the  said  aliens  were  upon  the 
said  grounds  duly  excluded'  etc.  We  as- 
sume the  report  to  be  candid,  and,  if  so,  it 
shows  that  the  only  ground  for  the  order 
was  the  state  of  the  labor  market  at  Port- 
land at  that  time;  the  amount  of  money 
possesfied  and  ignorance  of  our  language 
being  thrown  in  only  as  make-weights. 
•  *  ♦  In  the  act  of  February  20,  1907,  c. 
1134,  §  2;  34  Stat.  898;  as  amended  by 
the  act  of  March  26,  1910,  c.  128,  §  1;  36 
Stat.  263,  determining  who  shall  be  exclud- 
ed, 'Persons  likely  to  become  a  public 
charge'  are  mentioned  between  paupers  and 
professional  beggars,  and  along  with  idiots, 
persons  dangerously  diseased,  persons  certi- 
fu-d  by  the  examining  surgeon  to  have  a 
n:*;ntal  or  physical  defect  of  a  nature  to 
affect  their  ability  in  earn  a  living,  con- 
victed felons,  prostitutes  and  so  forth.  The 
persons  enumerated  in  short  are  to  be  ex- 
cluded on  the  ground  of  permanent  personal 
objections  accompanying  them  irrespectivo 
of  local  conditions  unless  the  one  phrase 
before  us  is  directed  to  different  considera- 
tions than  any  other  of  those  with  which 
it  is  associated.  Presumably  it  is  to  be 
read  as  generically  similar  to  the  others 
mentioned  before  and  after.  The  statute 
deals  with  admission  to  the  United  States, 
not  to  Portland,  and  in  §  40  contemplates 
a    distribution    of    immigrants    after    they 
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arrive.  It  would  be  an  amazing  claim  of 
power  if  commissioners  decided  not  to  ad- 
mit aliens  because  the  labor  market  of 
the  United  States  was  overstocked.  Yet, 
as  officers  of  the  General  Government,  they 
would  seem  to  be  more  concerned  with  that 
than  with  the  conditions  of  anv  particular 
city  or  State.  Detriment  to  labor  condi- 
tions is  allowed  to  be  considered  in  §  1,  but 
it  is  confined  to  those  in  the  continental 
territory  of  the  United  States  and  the  mat- 
ter is  to  be  determined  by  the  President.  Wc 
cannot  suppose  that  so  much  greater  a 
power  was  entrusted  by  implication  in  the 
same  act  to  every  commissioner  of  immigra- 
tion, even  though  subject  to  appeal,  or  that 
the  result  was  intended  to  be  effected  in 
the  guise  of  a  decision  that  the  aliens  were 
likely  to  become  a  public  charge." 

"Contract  laborer."  —  In  United  States  v. 
Dwight  Mfg.  Co.,  (D.  C.  Mass.  1913)  210 
Fed.  74,  where  it  appeared  the  defendant 
was  accused  of  assisting  or  encouraging  an 
alien's  migration  by  publishing  an  adver- 
tisement in  Manchester,  England,  which 
held  out  to  first  class  weavers  the  prospect 
of  wages  ranging  in  amount  between  speci- 
fied limits,  to  be  earned  by  working  for  the 
defendant  at  Baltic,  Conn.,  the  court,  in 
holding  that  the  declaration  sufficiently 
charged  an  offer  of  employment,  so  as  to 
make  such  alien  a  "contract  laborer"  within 
this  section,  said:  "An  opinion  is  quoted 
rendered  to  the  President  in  1909  by  the 
then  Attorney  General  (27  Op.  A.  G. 
479)  in  which  it  is  pointed  out  that  the 
provisions  of  the  act  of  1907  were  passed 
because  the  courts  had  so  construed  pre- 
vious acts  as  to  require,  in  order  to  prove 
an  alien  a  'contract  laborer,'  proof  that 
he  came  in  pursuance  of  a  completed  con- 
tract previously  entered  into  with  him,  and 
that  Congress,  regarding  this  as  a  defect, 
evidently  intended  to  remedy  it.  It  was 
said:  'The  meaning  of  the  words  added  in 
the  act  of  1907  does  not  require  that  their 
effect  be  given  greater  force  than  to  cure 
the  defect  in  the  previous  law,  which  it 
was  the  manifest  purpose  of  the  amendment 
to  remedy;  and  the  statute  as  thus  amended 
could  very  properly  be  construed  to  pro- 
hibit only  an  offer  or  promise  of  employ- 
ment which  is  of  such  definite  character 
that  an  acceptance  thereof  would  constitute 
a  contract.'  But  the  facts  upon  which  this 
opinion  was  rendered  did  not  present  a  case 
in  which  there  was  or  was  to  be  any  offer 
or  promise  of  employment  to  any  of  the 
aliens  concerned,  and  their  immigration  was 
to  be  induced  only  by  representations  of  the 
resources  of  Hawaii  and  the  industrial  con- 
ditions there  .existing.  No  court  appears  as 
3'et  either  to  have  adopted  or  disapproved 
the  construction  suggested  by  the  above 
opinion.  The  former  acts  did  not  make  an 
alien  a  'contract  laborer,'  and  thereby  put 
him  into  the  excluded  class,  unless  he  was 
under  or  came  to  this  country  under  a  con- 
tract. The  present  act  makes  him  a  'con- 
tract laborer'  or  not,  according  to  the 
moving  cause  of  his  coming.     Not  only  an 
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agpreement  with  him  to  perform  labor  in 
this  country,  but  also  an  offer  or  promise 
of  employment  to  perform  such  labor,  are 
to  make  him  a  'contract  laborer/  if  by  such 
offer  or  promise  he  has  been  induced  to 
migrate,  or  solicited  to  migrate;  as  well 
as  if,  in  consequence  of  such  agreement,  he 
has  been  induced  or  solicited  to  migrate. 
A  penal  statute  like  this  is  indeed  to  be 
strictly  construed,  yet  the  language  actually 
used  by  Congress  must  be  interpreted  ac- 
cording to  its  faiV  and  obvious  meaning.  If, 
as  this  declaration  alleges,  the  aliens  named 
were  in  fact  induced  to  migrate  by  offers 
no  more  specific  as  to  terms  and  conditions, 
amounts  to  be  paid,  the  character  of  the 
labor,  or  the  terms  of  payment,  than  the  of- 
fers described  as  above,  I  do  not  think  the 
court  could  properly  say  that  they  were  not 
'contract  laborers'  within  the  act;  nor  do  I 
see  how  the  court  can  properly  say  that 
offers  made  in  the  terms  alleged  could  not 
have  induced  any  of  them  to  migrate."  See 
also  United  States  v.  Dwight  Mfg.  Co.,  (D. 
C.  Mass.  1913)  210  Fed.  79,  and  United 
States  v.  Dwight  Mfg.  Co.,  (D.  C.  Mass. 
1913)  210  Fed.  81. 

Moral  turpitude.  —  Various  lapses  from 
virtue,  not  amounting  to  prostitution,  are 
not  such  misdemeanors  involving  moral  tur- 
pitude as  will  exclude  an  alien  woman  in 
the  absence  of  proof  that  any  law  was  vio- 
lated by  her  in  the  commission  of  such  acts. 
Ex  parte  Isojoki,  (X.  I).  Cal.  1916)  222 
Fed.  151. 

A  conviction  under  a  charge  of  having 
maliciously  published  a  defamatory  libel 
does  not  involve  such  moral  turpitude  as  to 
exclude  an  alien.  United  States  v.  Uhl, 
(C.  C.  A.  2d  Cir.  1914)  210  Fed.  860. 

Persons  "procuring  or  attempting  to  bring 
in  prostitutes,"  etc.  —  "Section  2  declares 
that  certain  classes  of  aliens  shall  be  ex- 
cluded from  admission  into  the  United 
States,  and  among  them  'persons  who  pro- 
cure or  attempt  to  bring  in  prostitutes  or 
woman  or  girls  for  the  purpose  of  prosti- 
tution or  for  any  other  immoral  purpose.' 
This  section  applies  only  where  an  alien 
brings  in  a  woman  or  girl  for  the  purpose 
indicated.  It  does  not  declare  that  the 
woman  or  girl  need  be  an  alien."  Lewis  v. 
Frick,  (1914)  233  U.  S.  291,  34  S.  Ct.  488, 
68  U.  S.  (L.  ed.)  967,  affirming  (C.  C.  A. 
6th  Cir.  1912)    195  Fed.  693. 

Aliens  previously  admitted  to  the  Philip- 
pine Islands.  —  Admission  to  the  Philippines 
does  not  ipso  facto  entitle  an  alien  to  ad- 
mission to  the  mainland.  Ex  parte  Mar- 
shall, (N.  D.  Cal.  1914)  213  Fed.  123. 
wherein  it  was  held  that  the  immigration 
officers  on  the  mainland  might  exclude 
therefrom  aliens  theretofore  admitted  to  the 
Philippine  Islands  upon  proof  satisfactory 
to  them  that  the  aliens  so  excluded  were 

?ersons  likely  to  become  a  public  charge, 
he  court  said:  "The  supervision  over  the 
admission  of  aliens  to  the  mainland  has 
been  intrusted  to  the  Commissioner  General 
of   Immigration,   while   the   supervision   of 
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the  admission  of  aliens  to  the  Philippines 
is  under  the  control  of  the  Secretary  of 
War.  It  is  not  a  fair  statement  of  the 
situation  to  say  that  the  proceedings  of  the 
Immigration  Department  here  sought  to 
be  reviewed  is  an  attempt  on  the  part  of 
the  immigration  officers  to  review  the  action 
of  the  Secretary  of  War  in  admitting  these 
aliens  at  the  port  of  Manila.  Had  the 
aliens  been  content  to  remain  in  the  Philip- 
pines, to  which  place  alone  the  Secretary 
of  War  had  power  to  admit  them,  no  ques- 
tion of  their  right  to  do  so  could  have  been 
moved  by  the  immigration  authorities.  But 
when  they  left  the  Philippines  for  the  main- 
land they  left  the  only  place  to  which  they 
had  been  admitted,  and  the  only  place  to 
which  those  admitting  them  had  any  au- 
thority to  admit  them,  and  when  they 
reached  the  mainland  they  were  naturally 
confronted  by  those  whose  duty  it  is  to  see 
that  no  alien  shall  be  admitted  thereto  who 
is  likely  to  become  a  public  charge.  I  am 
satisfied  therefore  that  the  action  of  the 
authorities  at  Manila  is  not  conclusive  upon 
the  immigration  officers  on  the  mainland, 
and  while  the  law  is,  in  its  present  form, 
very  uncertain  and  unsatisfactory,  I  am  of 
the  opinion  that,  whether  we  call  it  exclu- 
sion or  expulsion,  the  immigration  officers 
may  prevent  the  entry  to  the  mainland  of 
aliens  who  have  heretofore  been  permitted 
to  land  at  Manila  for  any  reason  which 
would  lawfully  operate  to  prevent  their 
landing  here,  in  the  first  instance,  if  they 
had  never  gone  near  the  Philippines.  If 
they  so  have  the  power  to  exclude,  as  the 
aliens  appear  to  have  had  a  fair  hearing, 
the  fact  that  this  was  done  under  a  warrant 
of  arrest  is  immaterial." 

"Aliens"  returning  after  a  temporary  ab- 
sence are  as  much  subject  to  the  section  as 
those  entering  for  the  first  time.  Lapina 
V.  Williams,  (1914)  232  U.  S.  78,  34  S.  Ct. 
196,  58  U.  S.  (L.  ed.)  515  {affirming  (C. 
C.  A.  2d  Cir.  1910)  179  Fed.  839)  wherein 
the  court,  commenting  on  the  fact  that 
early  immigration  acts  which  were  con- 
strued not  to  apply  to  aliens  returning 
after  a  temporary  absence,  used  the  words 
"alien  immigrants"  and  that  the  word  "im- 
migrants" did  not  appear  after  the  word 
"alien"  in  the  acts  of  1903  or  1907,  said: 
"The  legislative  history  of  the  act  of  1903 
demonstrates  that  the  elimination  of  the 
word  'immigrant'  and  other  equivalent 
qualifying  phrases  was  done  deliberately. 
The  bill  originated  in  the  House  of  Repre- 
sentatives, where  the  Committee  Report  de- 
clared that  its  general  purpose  was  'to 
bring  together  in  one  act  scattered  legisla- 
tion heretofore  enacted  in  regard  to  the 
immigration  of  aliens  into  the  United 
States  *  *  *  to  amend  such  portions 
thereof  as  have  been  found,  either  as  the 
result  of  experience  in  administering  the 
law  or  of  judicial  decision,  to  be  inadequate 
to  accomplish  the  purpose  plainly  intended 
thereby;  and  to  add  thereto  such  further 
provisions  as  seemed  to  be  demanded  by  the 
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consensus  of  enlightened  public  opinion.' 
H.  Kept.  982,  57th  Cong.,  let  Sess.  The 
report  of  the  Senate  Committee  likewise  ex- 
plained the  bill  as  being  in  the  main  a 
reSnactment  of  existing  laws  on  the  subject 
of  immigration,  stating — 'The  necessity  for 
such  reenactment  is  due  in  part  to  the  fact 
that,  as  a  result  of  judicial  decisiona,  as 
well  as  of  administrative  experience,  the 
efficiency  of  such  laws  to  accomplish  the 
evident  purpose  of  their  enactment  has 
been  shown  to  be  materially  less  than  ap- 
peared to  be  the  case  at  the  time  of  such 
enactment,  and  therefore  a  new  expression 
of  the  legislative  will  upon  the  subject  of 
immigration  has  become  desirable.'  The 
Senate  inserted  the  word  'immigrant'  in  one 
place,  but  it  was  eliminated  in  conference. 
S.  Kept.  2119,  57th  Cong.,  1st  Sess.;  S.  Doc. 
62,  57th  Cong.,  2d  Sess.  Cong.  Record,  Vol. 
36,  p.  2949,  57th  Cong.,  2d  Sess.  Counsel 
for  petitioner  cites  the  debates  in  Congress 
as  indicating  that  the  act  was  not  under- 
stood to  refer  to  any  others  than  immi- 
grants. But  the  unreliability  of  such  de- 
bates as  a  source  from  which  to  discover 
the  meaning  of  the  language  employed  in 
an  act  of  Congress  has  &en  frequently 
pointed  out  (United  States  v.  Trans-Mis- 
souri Freight  Ass'n,  166  U.  S.  290,  318,  and 
cases  cited),  and  we  are  not  disposed  to  go 
beyond  the  reports  of  the  committees.  Holv 
Trinitv  Church  v.  United  States,  143  U.  S. 
457,  463;  Binns  v.  United  States,  194  U.  S. 
486,  495;  Johnson  v.  Southern  Pacific  Co., 
196  U.  S.  1,  19.  It  is  earnestly  insisted 
that  the  omission  of  the  word  'immigrant' 
is  of  little  consequence,  because  it  does  not 
apply  at  all  to  the  excluding  section.  It  is 
said  that  the  words  'alien  immigrant'  did 
not  occur  in  the  acts  of  1875,  1882,  1885,  or 
1887,  and  did  not  occur  in  the  excluding 
section  of  the  act  of  1891,  but  only  in  its 
eighth  section — that  which  related  to  mani- 
festing. But  in  the  act  of  1893,  To  facili- 
tate the  enforcement,'  etc.,  each  section  was 
made  to  apply  to  'alien  immigrants.'  The 
force  of  the  argument  pretty  well  disappears 
when  we  recall  that  it  was  in  spite  of  the 
absence  of  the  word  'immigrant'  in  the  ex- 
cluding clause  that  courts  had  held  that 
because  the  word  occurred  in  the  title  and 
in  other  provisions  of  the  pertinent  acts, 
the  excluding  clauses  likewise  were  confined 
to  immigrants,  in  the  sense  of  aliens  who 
had  no  domicile  in  this  countrv.  Of  course, 
there  were  other  considerations;  the  ex- 
treme hardship  in  individual  cases  where 
the  aliens  had  long  been  resident  in  this 
country,  and  the  practically  uncontrolled 
authoritv  of  the  executive  officers  of  the 
Government,  being  among  them.  But,  what- 
ever considerations  may  have  combined  to 
bring  about  the  judicial  interpretation  of 
the  acts  that  preceded  the  Revision  of  1903, 
the  committee  reports  already  cited  suffi- 
ciently show  that  the  language  of  the  new 
act  was  chosen  not  for  the  purpose  of  adopt- 
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ing,  but  in  order  to  avoid,  that  interpreta- 
tion. Upon  a  review  of  the  whole  matter, 
we  are  satisfied  that  Congress,  in  the  act  of 
1903,  sufficiently  expressed,  and  in  the  act 
of  1907  reiterated,  the  purpose  of  applying 
its  prohibition  against  the  admission  of 
aliens,  and  its  mandate  for  their  deporta- 
tion, to  all  aliens  whose  history,  condition 
or  characteristics  brought  them  within  the 
descriptive  clauses,  irrespective  of  any  qual- 
ification arising  out  of  a  previous  residence 
or  domicile  in  this  country.  *  *  ♦  There 
remains,  therefore,  only  the  use  of  the  word 
'immigration'  in  the  title  of  the  act  to  fur- 
nish support  for  petitioner's  contention. 
But  it  is  only  in  a  doubtful  case  that  the 
title  of  an  act  can  control  the  meaning  of 
the  enacting  clauses,  and  there  is  no  such 
doubt  here.  TJnited  States  v.  Fisher,  2 
Cranch,  358,  386;  Holy  Trinity  Church  v. 
United  States,  143  U.  S.  457,  462;  Coosaw 
Mining  Co.  v.  South  Carolina,  144  U.  S. 
550,  563;  Patterson  v.  Bark  Eudora,  190 
U.  S.  169,  173;  Cornell  v.  Coyne,  192  U.  S. 
418,  430.  It  was  not  intended,  in  the  opin- 
ion of  this  court  in  Taylor  v.  United  States, 
207  U.  S.  120,  126,  to  intimate  an  opinion 
with  respect  to  the  construction  of  §  18  of 
the  act  of  1903  that  is  inconsistent  with  the 
result  now  reached.  There  the  Circuit  Court 
of  Appeals  (one  judge  dissenting)  had  con- 
strued that  section  as  excluding  even  the 
ordinary  sailor,  if  an  alien;  basing  this 
construction  upon  the  changes  wrought  by 
Congress  in  the  revision  of  1903.  This 
court,  speaking  by  Mr.  Justice  Holmes, 
said:  'A  reason  for  the  construction  adopt- 
ed below  was  found  in  the  omission  of  the 
word  "immigrant"  which  had  followed 
"alien"  in  the  earlier  acts.  No  doubt  that 
may  have  been  intended  to  widen  the  reach 
of  the  statute,  but  we  see  no  reason  to  sup- 
pose that  the  omission  meant  to  do  more 
than  to  avoid  the  suggestion  that  no  one 
was  within  the  act  who  did  not  come  here 
with  intent  to  remain.  It  is  not  necessary 
to  regard  the  change  as  a  mere  abbrevia- 
tion, although  the  title  of  the  statute  is 
"An  act  to  regulate  the  immigration  of 
aliens  into  the  United  States." '  Of  course, 
this  language  was  employed  with  reference 
to  the  facts  of  that  case,  and  was  not  in- 
tended to  negative  a  purpose  on  the  part 
of  Congress  to  bring  within  the  reach  of 
the  statute  aliens  who  had  previously  re- 
sided in  this  country.  In  that  case  there 
was  no  element  of  previous  residence." 

See  further  to  the  effect  that  the  provi- 
sions of  this  section  apply  to  an  alien,  who 
having  remained  in  the  United  States  for 
more  than  three  years  after  first  entry,  and 
having  gone  abroad  for  a  temporary  pur- 
pose, with  the  intention  of  returning  again, 
seeks  admittance  to  the  United  States, 
United  States  v.  Tsurukichi  Nakao,  (C.  C. 
A.  9th  Cir.  1914)  217  Fed.  49;  United 
States  V.  Tsunezo  Kusano,  (C.  C.  A.  9th 
Cir.  1914)  217  Fed.  50. 
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Prostitutes  maj  be  deported  under  this 
section.  Choy  Gum  ▼.  Backus,  (C.  C.  A. 
9th  Cir.  1916)  223  Fed.  487. 

"Any  alien"  as  including  other  than  wom- 
an or  girl.  —  "Section  3  prohibits  the  im> 
portatlon  of  'any  alien'  for  the  purpose  of 
prostitution  or  for  any  other  immoral  pur- 
pose. Of  course,  in  order  to  constitute  an 
offense  against  this  section,  the  person 
brought  in  must  be  an  alien.  But  the  per- 
son need  not  be  a  woman  or  girl.  This  is 
clear  from  the  changes  made  by  Congress 
in  §  3  when  amending  it  in  1910.  The  sec- 
tion as  it  stood  in  the  1907  act  (34  Stat. 
898,  899,  c.  1134)  forbade  and  rendered 
felonious  the  importation  or  attempt  to  im- 
port 'any  alien  woman  or  girl  for  the  pur- 
pose of  prostitution,  or  for  any  other  im- 
moral purpose;'  the  phrase  'alien  woman  or 
girl'  being  repeated  in  other  clauses  of  the 
section;  and  one  of  the  principal  changes 
made  in  1910  (36  Stat.  263,  264,  c.  128) 
was  to  eliminate  the  words  'woman  or  girl,' 
so  that  now  the  section  prohibits  the  im- 
portation of  'any  alien'  for  the  purposes 
referred  to,  and  declares  that  whoever  shall 
import  or  attempt  to  import  'any  alien  for 
the  purpose,'  etc.,  or  shall  hold  or  attempt 
to  hold  'any  alien'  for  any  such  purpose, 
etc.,  or  shall  keep,  etc.,  in  pursuance  of  such 


illegal  importation  'any  alien,'  shall  be 
deemed  guilty  of  a  felony.  The  purpose  of 
the  amendment  is  not  to  be  mistaken. 
Moreover,  the  offense  is  made  a  felony  irre- 
spective of  whether  it  is  committed  by  an 
alien  or  by  a  citizen  of  this  country,  the 
only  difference  being  that  by  one  of  the 
clauses  any  alien  convicted  under  this  sec- 
tion is,  after  the  expiration  of  his  sentence, 
to  be  returned  to  the  country  whence  he 
came,  or  of  which  he  is  a  subject  or  a 
citizen."  Lewis  v.  Frick,  (1914)  233  U.  S. 
291,  34  S.  Ct.  488,  58  U.  S.  (L.  ed.)  967, 
atHrming  (C.  C.  A.  6th  Cir.  1912)  196  Fed. 
693. 

Res  judicata.  —  Although  a  person  is  ac- 
quitted under  an  indictment  based  on  this 
section  the  Secretary  of  Commerce  and  La- 
bor may  proceed  against  the  person  under 
section  2  as  the  doctrine  of  res  judicata 
does  not  apply.  Lewis  v.  Frick,  (1914) 
233  U.  S.  291,  34  S.  Ct.  488,  68  U.  S.  (L. 
ed.)  967,  affirming  (C.  C.  A.  6th  Cir.  1912) 
195  Fed.  693. 

For  evidence  held  to  he  insufficient  to  sup- 
port a  finding  and  recommendation  of  depor- 
tation under  this  section,  see  Whitfield  v. 
Hanges,  (C.  C.  A.  8th  Cir.  1915)  222  Fed. 
745  {modifying  order  in  209  Fed.  675. 
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History  of  section.  —  This  section  is  large- 
ly copied  from  the  like-numbered  section  of 
the  Act  of  March  3,  1903,  c.  1012,  32  SUt. 
L.  1213,  10  Fed.  Stat.  Annot.  p.  104,  the 
words  "shall  be  unlawful"  being  changed  to 
"shall  be  a  misdemeanor."  U.  S.  v.  Regan, 
(1914)  232  U.  S.  37,  34  S.  Ct.  213,  58  U. 
S.  (L.  ed.)  494. 

Construed  with  section  5.  —  Although  this 


section  defines  a  crime  without  prescribing 
the  punishment  therefor,  it  is  not  a  nullity. 
It  should  be  read  together  with  section  5 
as  if  both  constituted  one  section  when  it 
becomes  clear  that  the  punishment  for  the 
misdemeanors  is  provided  for.  The  provi- 
sion of  a  civil  does  not  exclude  a  criminal 
remedy.  Millon  v.  United  States,  (C.  C.  A. 
2d  Cir.  1914)  219  Fed.  186. 


1909  Supp.,  p.  164,  sec.  5. 

History  of  section.  —  This  section  is 
largely  copied  from  the  like-numbered  sec- 
tion of  the  Act  of  March  3,  1903,  c.  1012, 
32  Stat.  L.  1213,  10  Fed.  Stat.  Annot.  p.  104. 
U.  S.  V.  Regan,  (1914)  232  U.  S.  37,  34 
8.  Ct.  213,  58  U.  S.  (L.  ed.)  494. 

Nature  of  action.  —  The  action  for  the 
penalty  is  a  civil  one  and  is  attended  with 
the  usual  incidents  of  a  civil  action.  Grant 
Bros.  Constr.  Co.  v.  U.  S.,  (1914)  232  U.  S. 
647,  34  S.  Ct.  452,  58  U.  S.  (L.  ed.)  776. 

But  Congress,  by  providing  in  this  section 
for  a  civil  action  for  the  recovery  of  a  pen- 
alty for  a  violation  of  section  4,  did  not 
preclude  a  prosecution  by  indictment  to  en- 
force such  penalty.  Millon  v.  United  States, 
(C.  C.  A.  2d  Cir.  1914)  219  Fed.  186,  where- 
in it  appeared  that  the  defendant  objected 
to  the  jurisdiction  of  the  court  on  the 
ground  that  while  section  4  defines  a  crime, 
it  prescribes  no  punishment  and  therefore 
the  whole  provision  was  a  nullity.    Follow- 
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ing  United  States  v.  Stevenson,  (1909)  215 
U.  S.  190,  30  S.  Ct.  35,  54  U.  S.  (L.  ed.) 
153,  the  court  said:  "The  separations  of 
sections  4  and  5  may  be  disregarded.  Read 
together,  as  if  they  both  constituted  section 
4,  it  is  quite  clear  that  the  punishment  for 
the  misdemeanor  is  a  fine  of  $1,000.  The 
provision  of  a, civil  does  not  exclude  a  crim- 
inal remedy.  The  government  may  proceed 
either  by  indictment  to  punish  the  misde- 
meanor or  by  civil  remedy  to  collect  the 
penalty  as  for  a  debt.  In  either  case  tlu^ 
fine  or  penalty  is  the  sum  of  $1,000.  We 
regard  the  decision  in  United  States  v. 
Stevenson,  215  U.  S.  190,  199,  30  Sup.  Ct. 
35,  37  (54  L.  ed.  153),  as  controlling.  Mr. 
Justice  Day  says:  'Congress  having  de- 
clared the  acts  in  question  to  constitute  a 
misdemeanor,  and  having  provided  that  an 
action  for  a  penalty  may  be  prosecuted,  we 
thing  there  is  notliing  in  the  terms  of  the 
statute  which  will  cut  down  the   right  of 
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the  government  to  prosecute  by  indictment, 
if  it  shall  choose  to  resort  to  that  method 
of  seeking  to  punish  an  alleged  offender 
against  the  statute.* " 

'^Knowingly."  —  A  right  to  the  penalty 
arises  only  where  §  4  is  violated  "by  know- 
ingly assisting,  encouraging  or  soliciting 
the  migration  or  importation"  of  an  alien 
contract  laborer  into  the  United  States, 
knowledge  being  an  element  of  what  is  pen- 
alized, it  must  be  included  in  the  statement 
of  a  cause  of  action  for  the  penalty.  Grant 
Bros.  Constr.  Co.  v.  U.  S.,  (1914)  232  U. 
S.  647,  34  S.  Ct.  452,  58  U.  S.  (L.  ed.)  776, 
wherein  the  court  said :  "But  there  are  rea- 
sons why  the  defect  did  not  render  the  re- 
covery erroneous.  The  defect  was  not 
pointed  out  in  the  trial  court.  On  the  con- 
trary, the  case  was  tried  as  if  the  omitted 
allegation  were  in  the  petition.  Both  par- 
ties introduced  evidence  bearing  upon  the 
company's  knowledge,  both  presented  re- 
quests for  instructions  treating  it  as  an  es- 
sential factor  in  the  case,  and  the  jury  was 
instructed  upon  that  theory.  In  its  charge 
the  court  said  that  before  any  verdict  could 
be  returned  for  the  Government  it  must  ap- 
pear from  the  evidence  that  some  represen- 
tative of  the  defendant  company,  for  whose 
act  it  would  be  responsible,  'knowingly  as- 
sisted or  knowingly  encouraged  or  knowing- 
ly solicited  or  knowingly  caused  others  to 
assist  or  encdurage  or  solicit  the  migration 
or  importation  of  an  alien  Mexican  con- 
tract laborer  into  the  United  States.'  And 
again:  'Where  knowledge  is  an  essential 
ingredient  of  a  cause  of  action,  the  existence 
of  the  knowledge  becomes  a  question  to  be 
determined  by  the  jury,  upon  a  considera- 
tion of  all  the  facts  and  circumstances  in 
the  case.'  It  is  therefore  quite  plain  that 
the  jury  found  from  the  evidence  that  the 
acts  charged  against  the  defendant  were 
knowingly  done,  and  the  petition  may  well 
be  treated  as  amended  to  conform  to  the 
facts.  Ariz.  Rev.  Stat.  1901,  §§  1288,  1293; 
Reynolds  v.  Stockton,  140  U.  S.  254,  266. 
The  defendant  was  in  no  wise  prejudiced  by 
the  defect,  and  to  make  it  a  ground  for 
reversing  the  judgment,  notwithstanding  the 
theory  upon  which  the  trial  proceeded, 
would  be  most  unreasonable." 

The  word  "knowingly"  as  used  in  this  sec- 
tion necessarily  makes  knowledge  of  all  the 
essential  facts  constituting  the  wrong  doing 
a  necessary  prerequisite  to  liability  for  the 
penalty.  It  must  therefore  be  held  that 
knowledge  of  the  essential  fact  that  the  con- 
tract laborer  was  an  alien  is  a  necessary 
condition  to  liability  for  the  penalty. 
United  States  v.  Great  Northern  R.  Co.^  (C. 
C.  A.  8th  Cir.  1914)  214  Fed.  46. 

'Terson  who  shall  first  bring  action.*'  — 
The  first  person  to  sue  for  penalties  under 
this  section  is  the  sole  person  entitled  to 
recover,  and  no  right  of  action  remains  in 
any  one  else  during  the  pendency  of  the 
suit.  And  when  the  suit,  after  a  trial  on 
the  merits,  results  in  final  judgment  for 
the  defendant,  such  judgment  finally  bars 
every  suit  to  recover  the  penalties  by  any 
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other  party.  But  the  mere  bringing  of  an 
action  by  the  first  person  to  sue  will  not 
permanently  divest  all  other  parties  of  any 
possible  title  to  the  chose  in  action.  In 
order  to  bar  a  second  suit  to  recover  it 
must  have  been  heard  upon  the  merits  and 
resulted  in  a  final  judgment.  United  States 
V.  Dwight  Mfg.  Co.,  (D.  C.  Mass.  1914)  213 
Fed.  622. 

Separate  penalty  for  each  alien.  —  The 
statute  declares  that  '^separate  suits  may  be 
brought  for  each  alien  thus  promised  labor 
or  service,"  and  this  plainly  means  tliat  a 
separate  penalty  sliall  be  assessed  in  re- 
spect of  each  alien  whose  migration  or  im- 
portation is  knowingly  assisted,  encouraged 
or  solicited  in  contravention  of  the  statute. 
Grant  Bros.  Constr.  Co.  v.  U.  S.,  (1914) 
232  U.  S.  647,  34  S.  Ct.  452,  68  U.  S.  (L. 
ed.)   776. 

Contract  laborer.  —  This  act  does  not 
penalize  a  person  or  corporation  who' know- 
ingly assists  or  encourages  any  contract 
laborer  to  migrate  into  this  country  by 
offers  of  employment,  etc.,  it  is  only  against 
a  person  or  corporation  who  knowingly  as- 
sists an  alien  contract  laborer  by  offers  of 
employment,  etc.,  so  to  migrate.  United 
States  V.  Great  Northern  R.  Co.,  (C.  C.  A. 
8th  Cir.  1914)  214  Fed.  46,  wherein  the 
court  said:  "If  regard  be  had  to  the  mere 
letter  of  the  act  of  Congress  it  might  be 
said  that  the  penalty,  as  denounced  by  sec- 
tion 5  is:  For  assisting  the  migration  of 
'any  contract  laborer'  and  that  such  con- 
tract laborer  as  defined  by  section  2  is  one 
'who  has  been  induced  or  solicited  to  mi- 
grate to  this  country  by  offers  or  promises 
of  employment,'  etc.  *  *  *  On  this  lit- 
eral view  of  a  few  words  of  the  act,  the 
argument  is  made  that  one  incurs  the  pen- 
alty, if  he  assists  or  encourages  the  immi- 
gration of  any  one,  whether  alien  or  not,  by 
offers  or  promises  of  employment,  etc.  But 
this  kind  of  an  argument  does  not  appeal 
to  us.  The  whole  act  discloses  that  it  deals 
most  exclusively  with  the  subject  of  immi- 
gration of  aliens.  The  title  to  the  act  is 
An  act  to  regulate  the  immigration  of 
aliens  into  the  United  States.'  The  opening 
sentence  of  section  2  is:  'The  following 
classes  of  aliens  shall  be  excluded  from  ad- 
mission into  the  United  States,'  among  them 
'persons,  hereinafter  called  contract  labor- 
ers, who  have  been  induced  or  solicited  to 
migrate  to  this  country  by  offers  or  promises 
of  employment  or  in  consequence  of  agree- 
ments, oral,  written  or  printed,  express  or 
implied,  to  perform  labor  in  this  country  of 
any  kind.  *  *  .  * '  Again  in  section  5  of 
the  act  which  denounces  the  penalty  for  vio- 
lating tlie  provisions  of  section  4  provision 
is  found  for  the  recovery  of  the  penalty  by 
the  United  States  or  any  person  who  niinjht 
first  bring  the  action  'including  any  siich 
alien  thus  promised  labor  or  service  of  any 
kind  as  aforesaid;  •  *  *  and  separate 
suits  may  be  brought  for  each  alien  thus 
promised  labor  or  service  of  any  kind  as 
aforesaid.'  In  view  of  these  provisions  and 
of  the  manifest  purpose  of  the  act  as  dis- 
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closed  by  all  its  provisions,  we  have  no 
hesitancy  in  holding  the  contention  of  the 
government  to  be  untenable." 

Amendment  of  declaration.  —  In  United 
States  V.  Dwight  Mfg.  Co.,  (D.  C.  Mass. 
1913)  210  Fed.  85,  which  was  an  action  to 
recover  penalties  for  a  violation  of  this  Act 
it  appeared  that  the  five  years  period  of 
limitation  expired  after  a  demurrer  had 
been  filed,  but  before  it  was  heard,  and  the 
government  filed  an  application  to  amend 
its  declaration  after  the  expiration  of  the 
five  year  period.  The  court,  allowing  the 
amendment,  said:  'The  violations  of  the 
statute  asserted  in  this  case  are  alleged  to 
have  been  committed  on  various  dates  be- 
tween July  20  and  October  26,  1907.  Under 
Rev.  St.  §  1047,  3  Fed.  Stat.  Ann.  100,  4 
Fed.  Stat.  Ann.  865,  no  suit  for  penalties 
incurred  by  them  can  be  maintained  unless 
commenced  within  five  years  from  the  time 
when  the  penalties  accrued.  When  this  suit 
was  commenced,  therefore,  from  six  to  nine 
months  only  remained  of  the  time  after 
which  the  right  to  sue  for  such  penalties 
would  have  expired  by  limitation,  and  the 
demurrer  was  filed  at  least  three  months 
before  the  expiration  of  ttiat  time.  If  leave 
to  amend  is  refused,  and  if  the  pending 
demurrer  be  sustained,  it  is  now  too  late  to 
bring  another  suit.  •  *  •  xhe  circum- 
stances seem  to  me  to  require  that  the  gov- 
ernment's application  should  be  in  no  way 
prejudiced  by  the  fact  that  the  five  years 
referred  to  have  expired  since  the  demurrer 
was  filed  on  April  15,  1912,  and  before  it 
was  heard  on  February  1,  1913,  or  before 
this  motion  which  has  followed  upon  the 
hearing.  At  any  time  after  the  demurrer 
was  filed  and  before  it  was  heard,  it  was 
equally  in  the  power  of  either  counsel  to 
insist  upon  a  hearing.  Counsel  for  the 
United  States,  it  may  be  presumed,  would 
have  insisted  had  they  supposed  that  the 
prosecution  would  otherwise  lose  rights. 
The  defense  cannot  be  supposed  to  have  at- 
tempted, and  ought  not  to  be  allowed  to 
gain,  any  advantage  merely  by  refraining 
from  demanding  such  a  hearing.  The  delay 
appears  to  have  been  due  to  the  fact  that 
both  counsel  were  pressed  with  other  en- 
gagements and  tliere  was  mutual  accommo- 
dation. The  court  cannot  say  that  either 
has  had  an  undue  share  of  accommodation, 
or  a  greater  share  than  the  other.  I  must 
treat  the  motion  to  amend  precisely  as  it 
would  have  been  treated  if  made  upon  a 
hearing  on  the  demurrer  had  as  soon  as  the 
demurrer  had  been  filed  and  before  the  five- 
year  period  had  expired." 

Admissibility  of  evidence.  —  In  Grant 
Bros.  Constr.  Co.  v.  U.  S.,  (1914)  232  U.  S. 
647,  34  S.  Ct.  452,  58  U.  S.  (L.  ed.)  776, 
it  was  held  that  as  evidence  of  whether 
certain  persons  were  aliens  the  decision  of 
a  board  of  special  inquiry  was  admissible. 
The  court  said:  "Over  the  defendant's  ob- 
jection, the  decision  of  the  board  of  special 
inquiry  was  admitted  in  evidence  as  tending 
to  prove  that  the  forty-five  men  were  aliens, 
and  it  is  said  that  this  was  error  because 
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the  defendant  was  not  a  party  to  the  pro- 
ceeding. One  of 'the  questions  committed  by 
law  to  the  board  for  decision,  subject  to  an 
appeal  to  the  Secretary  of  Commerce,  was 
whether  the  men  were  aliens.  The  docu- 
ment admitted  in  evidence  disclosed  that, 
after  a  hearing,  the  board  determined  that 
question  in  the  affirmative,  and  that  the 
men  acquiesced  by  waiving  their  right  to  an 
appeal.  In  that  way  their  status  as  aliens 
was  conclusively  established  as  between 
themselves  and  the  United  States.  It  is 
true  that  the  defendant  was  not  a  party  to 
that  proceeding,  and  that  as  a  general  rule 
a  judgment  binds  only  the  parties  and  their 
privies.  But  it  is  equally  true  that  a  judg- 
ment in  a  prior  action  is  admissible,  even 
against  a  stranger,  as  prima  facie,  but  not 
conclusive,  proof  of  a  fact  which  may  be 
shown  by  evidence  of  general  reputation, 
such  as  custom,  pedigree,  race,  death  and 
the  like,  and  this  because  the  judgment  is 
usually  more  persuasive  than  mere  evidence 
of  reputation.  1  Starkie  Ev.  386;  1  Green- 
leaf  £v.,  §§  139,  526,  555;  Patterson  v. 
Gaines,  6  How.  550,  599 ;  Pile  v.  McBratnev, 
15  Illinois  314,  319;  McCollum  v.  Fitz- 
simons,  1  Rich.  ( So.  Car. )  252.  In  principle, 
alienage  is  within  the  latter  rule,  and  so 
the  board's  decision  was  properly  admitted 
in  evidence  for  the  purpose  stated." 

Presumption.  —  A*  presumption  will  not 
necessarily  be  indulged  that  the  defendant 
knew  a  contract  laborer  was  actually  an 
alien.  Thus  where  the  employer  and  the 
employee  were  located  on  opposite  sides  of 
and  near  to  an  international  boundary  line 
over  which  people  must  necessarily  pass  and 
repass  with  much  frequency  and  for  a  varie- 
ty of  purposes,  the  court  held  that  no  pre- 
sumption of  fact  arose  that  the  employee 
was  a  citizen  of  that  country  in  which  he 
was  on  a  given  occasion  found.  United 
States  V.  Great  Northern  R.  Co.,  (C.  C.  A. 
8th  Cir.  1914)  214  Fed.  46. 

Amount  of  proof.  —  In  an  action  to  re- 
cover a  penalty  for  violating  section  4,  the 
violation  need  only  be  proved  by  a  reason- 
able preponderance  of  proof.  U.  S.  v.  Re- 
gan. (1914)  232  U.  S.  37,  34  S.  Ct.  213, 
58  U.  S.  (L.  ed.)  494  (reversing  (C.  C.  A. 
2d  Cir.  1913)  203  Fed.  433),  wherein  the 
court  after  reviewing  various  cases  said: 
''It  is  a  necessary  conclusiqn  from  these 
cases  (1)  that,  as  respects  a  pecuniary  pen- 
alty for  the  commission  of  a  public  offense. 
Congress  competently  may  authorize,  and 
in  this  instance  has  authorized,  the  enforce- 
ment of  such  penalty  by  either  a  criminal 
prosecution  or  a  civil  action;  (2)  that  the 
present  action  is  a  civil  one  and  appropriate 
under  the  statute;  and  (3)  that,  if  not 
directed  otherwise,  such  an  action  is  to  be 
conducted  and  determined  according  to  the 
same  rules  and  with  the  same  incidents  as 
are  other  civil  actions. 

"It  is  of  no  moment  in  this  case  that 
the  act  penalized,  which  theretofore  was  de- 
clared unlawful  and  styled  an  offense,  was 
by  the  statute  of  1907  denominated  a  mis- 
demeanor, for  the  purpose  in  that,  as  was 
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explained  in  United  States  v.  Stevenson,  was 
merely  to  make  clear  the  Government's  al- 
ternative right  to  prosecute  as  for  a  crime. 
There  was  no  purpose  to  revoke  the  existing 
right  to  resort  to  a  civil  action  or  to  take 
from  the  action  any  of  the  usual  incidents 
of  a  civil  case.  Indeed,  a  purpose  to  the 
contrary  is  shown  by  the  re^nactment,  with- 
out change,  of  the  provision  authorizing  the 
action.  It  not  only  specifies  who  shall  have 
the  civil  right  of  recovery,  but  also  the 
mode  of  its  exercise  and  enforcement;  for 
it  declares  that  the  penalty  'may  be  sued 
for  and  recovered'  by  the  United  States,  or 
by  any  person,  including  the  alien,  who  shall 
first  bring  the  action  in  his  own  name  and 
for  his  own  benefit,  'as  debts  of  like  amount 
are  now  recovered  in  the  courts  of  the  Unit- 
ed States.'  This  plainly  contemplates  that 
the  proceedings  in  the  action  are  to  be  in 
conformity  with  the  recognized  mode  of 
adjudicating  and  enforcing  debts  of  like 
amount  in  those  courts,  and  this  whether 
the  action  be  by  the  Government  or  by  an 
individnal. 

''While  the  defendant  was  entitled  to  have 
the  issues  tried  before  a  jury,  this  right 
did  not  arise  from  Article  III  of  the  Con- 


stitution or  from  the  Sixth  Amendment,  for 
both  relate  to  prosecutions  which  are  strict- 
ly criminal  in  their  nature  (Counselman  v. 
Hitchcock,  142  U.  S.  647,  663;  United 
States  V.  Zucker,  161  U.  S.  476,  481 ;  Callan 
V.  Wilson,  127  U.  S.  640,  649),  but  it  did 
arise  out  of  the  fact  that  in  a  civil  action 
of  debt  involving  more  than  twenty  dollars 
a  jury  trial  is  demandable.  And  while  in  a 
strictly  criminal  prosecution  the  jury  miiy 
not  return  a  verdict  against  the  defendant 
unless  the  evidence  establishes  his  guilt 
beyond  a  reasonable  doubt,  in  civil  actions 
it  is  the  duty  of  the  jury  to  resolve  the 
issues  of  fact  according  to  a  reasonable  pre- 
ponderance of  the  evidence,  and  this  al- 
though they  may  involve  a  penalized  or 
criminal  act.  So,  in  providing  that  the 
penalty  may  be  sued  for  and  recovered  as 
debts  of  like  amount  are  recovered,  we  think 
it  was  intended  that  a  reasonable  prepond- 
erance of  the  proof  should  be  sufficient, 
that  being  one  of  the  recognized  incidents 
of  an  action  of  debt  as  well  as  of  other 
civil  actions.  This  is  the  view  which  other 
Federal  courts  have  generally  applied  in  the 
administration  of  statutes  authorizing  a 
civil  recovery  of  such  penalties." 
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Conviction  of  conspiracy  to  commit  offense  described  in  this  section  was  sustained  in 
Mark  Yick  Hee  v.  U.  S.,  (C.  C.  A.  2d  Cir.  1915)  223  Fed.  732. 


1909  Supp.,  p.  166,  sec.  10. 

Finality  of  decision.  —  The  decision  of  the 
board  of  special  inquiry  is  final.  The  fact 
that  cogent  evidence  was  not  submitted  to 
them,  or  that  their  decision  is  believed  to 
be  erroneous  is  not  ground  for  an  applica- 
tion to  the  district  court  to  retry  the  case 
upon  habeas  corpus  proceedings.  £x  parte 
Joyce,  <D.  C.  Mass.  1913)  212  Fed.  282, 
wherein  the  court  said:  "It  is  not  sufficient 
to  justify  the  interference  of  this  court  that 


the  rulings  of  the  board  of  special  inquiry 
transgressed  the  ordinary  rules  of  evidence 
as  applied  in  courts  of  law.  It  must  ap- 
pear that  the  hearing  was  essentially  un- 
fair, or  that  it  violated  some  fundamental 
principle  of  law  without  the  observance  of 
which  no  just  determination  of  the  ques- 
tion at  issue  was  possible." 

See  also  Ex  parte  Joyce,    (D.  C.  Mass. 
1913)  212  Fed.  285. 


1909  Supp.,  p.  168,  sec.  16. 

Construction.  —  In  United  States  v.  Hol- 
land-American Line,  (C.  C.  A.  2d  Cir.  1914) 
212  Fed.  116,  it  appeared  that  the  United 
States  brought  an  action  against  a  steam- 
ship line  to  recover  expenses  incurred  for 
maintenance  and  medical  care  and  treatment 
of  certain  alien  immigrants  afllicted  with 
diseases  not  warranting  deportation,  brought 
to  this  country  by  the  defendant,  while  held 
for  examination  as  to  their  right  to  enter. 
All  of  them  were  properly  brought  here  and 
were  subsequently  admitted.  As  at  that 
time  there  was  no  hospital  for  contagious 
diseases  at  Ellis  Island,  such  of  them  as 
were  so  afflicted  were  sent  to  state  hospitals 
under  contracts  with  the  government.  The 
others  were  sent  to  the  hospital  at  Ellis 
Island.  Determining  the  question  of  the 
defendant's  liability  the  court  construed  this 
section  as  follows:    "Congress  has  made  it 
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perfectly  clear  in  section  19  that  in  the  ease 
of  immigrants  brought  to  this  country  in 
violation  of  law  the  company  shall  pay  'the 
costs  of  their  maintenance  while  on  land  as 
well  as  the  expense  of  the  return  of  such 
aliens.'  It  has  gone  farther  and  made  the 
master  or  owner  guilty  of  a  misdemeanor  if 
'he  shall  make  any  charge  for  the  return  of 
any  such  alien  or  shall  take  any  security 
from  him  for  the  payment  of  such  charge.' 
The  plain  intent  of  these  stringent  provi- 
sions is  to  compel  the  companies  to  be  vigi- 
lant in  examining  intending  passengers  be- 
fore embarkation  with  a  view  of  refusing 
such  as  are  excluded  by  the  act.  There 
can,  of  course,  be  no  inference  from  these 
precise  provisions  that  the  companies  are 
to  pay  the  expenses  in  question,  about  which 
nothing  at  all  is  said  in  the  act.  The  legal 
fiction  that  the  immigrants  were  not  landed 
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until  they  had  been  admitted  did  not  leave 
the  defendant  'in  charge'  of  them  or  make 
it  liable  for  their  maintenance  and  care. 
It  only  negatived  any  presumption  that,  be- 
cause of  actual  landing,  they  had  been  ad- 
mitted or  that  the  defendant's  obligation  to 
return  them  if  ordered  to  be  deported  was 
at  an  end.  Section  16  of  the  act  recog- 
nizes these  considerations  in  disposing  of 
the  custody  of  the  immigrants  before  ad- 
mission. The  section  holds  the  companies 
liable  for  the  detention  and  maintenance 
of  immigrants  landed  temporarily  for  ex- 
amination at  places  where  they  remain  in 
the  companies'  charge.  Then  it  goes  on  to 
provide  that,  where  the  government  uses  a 
suitable  building  for  detention  and  exam- 
ination, the  immigration  officials  shall  take 
charge  of  them,  and  the  companies  shall  be 
relieved  of  responsibility  thereafter  for  their 
detention  until  the  immigrants  are  returned 
for  deportation.  The  buildings  on  Ellis 
Island  are  just  such  suitable  buildings, 
erected,  indeed,  by  means  of  the  head  money 
tax  of  $4  paid  by  the  companies  on  each 
alien  immigrant  as  required  by  the  act.  So 
also  the  state  hospitals  where  immigrants 
having  contagious  diseases  were  at  that  time 
sent  until  they  could  be  removed  to  Ellis 
Island  for  examination  were  suitable  build- 
ings, and  the  expense  so  incurred  was  de- 


frayed by  the  government  out  of  the  same 
source.  We  think  the  immigration  officials, 
and  not  the  defendant,  were  in  the  language 
of  the  act  in  charge  of  the  immigrants  in 
question  at  both  places,  for  all  purposes. 
This  construction  appeals  to  our  sense  of 
fairness.  The  companies  arc  required  to  pay 
head  money  on  the  passengers  they  bring 
here  to  provide  moneys  for  defraying  the 
expense  of  regulating  immigration  under  the 
act  and  no  use  of  such  funds  could  be  more 
appropriate  than  to  apply  them  to  the  ex- 
penses of  aliens  pending  examination  who 
are  rightfully  brought  here  and  are  even- 
tually admitted.  It  is  stipulated  by  the 
parties  that  these  moneys  are  more  than 
enough  in  amount  to  do  so  after  payment  of 
all  other  expenses.  If  Congress  had  thought 
it  just  that  the  companies  should  pay  these 
charges,  we  think  it  would  have  said  so  in 
express  terms,  as  it  did  in  the  case  of  im- 
migrants brought  here  in  violation  of  law. 
It  seems  to  us  that  the  rule  adopted  by  the 
immigration  authorities  was  not  consistent 
with  law  and  was  oppressive  because  it 
compelled  the  companies  to  pay  in  order  to 
escape  the  alternative  of  having  their  steam- 
ers turned  into  hospitals  and  houses  of  de- 
tention. Such  payments  were  not  voluntary. 
They  could  not  in  the  nature  of  things  have 
been  resisted." 


1909  Supp.,  p.  169,  sec.  19. 

'  Burden  of  proof. —  Since  this  section  im- 
poses a  penalty  only  in  the  case  of  aliens 
"brought  to  this  country  in  violation  of  law" 
the  burden  of  proving  that  they  were  so 
brought  here  and  that  they  were  ordered  de- 


ported by  competent  authority,  is  upon  the 
government.  Norddeutscher  Lloyd  v.  Unit- 
ed States,  (C.  C.  A.  2d  Cir.  1914)  213  Fed. 
10. 


1 909  Supp.,  p.  1 70,  sec.  20. 

Power  of  Congress.  —  The  authority  of 
Congress  to  prohibit  aliens  from  coming 
within  the  United  States  and  to  regulate 
their  coming  includes  authority  to  impose 
conditions  upon  the  performance  of  which 
the  continued  liberty  of  the  alien  to  reside 
within  the  bounds  of  this  country  may  be 
made  to  depend;  that  a  proceeding  to  en- 
force such  regulations  is  not  a  criminal 
prosecution,  within  the  meaning  of  the  fifth 
and  sixth  amendments ;  that  such  an  inquiry 
may  be  properly  devolved  upon  an  executive 
department  or  subordinate  officials  thereof; 
and  that  the  findings  of  fact  reached  by 
such  officials,  after  a  fair,  though  summary, 
hearing,  may  constitutionally  be  made  con- 
clusive, as  they  are  made  by  the  provisions 
of  the  act  in  question.  Choy  Gum  v.  Back- 
us, (C.  C.  A.  9th  Cir.  1915)   223  Fed.  487. 

"In  violation  of  law."  —  "Section  20  pro- 
vides: *That  any  alien  who  shall  enter  the 
United  States  in  violation  of  law'  shall  be 
deported  'at  any  time  within  three  years 
after  the  date  of  his  entry  into  the  United 
States.'  This  *  *  *  includes  those  who 
enter  in  violation  of  section  2."  Lewis  v. 
Frick,  (1914)  233  U.  S.  291,  34  S.  Ct.  488, 
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58  U.  S.  (L.  ed.)  967,  affirming,  (C.  C.  A. 
6th  Cir.  1912)   196  Fed.  693. 

Deportation  as  dependent  on  conviction 
for  felony.  —  An  alien  may  be  deported  for 
the  offense  of  procuring  or  attempting  to 
bring  in  prostitutes,  etc.,  in  the  absence  of 
a  conviction  for  the  felony  under  section  3. 
Lewis  V.  Frick,  (1914)  233  U.  S.  291,  34  S. 
Ct.  488,  68  U.  S.  (L.  ed.)  967,  affirming 
(C.  C.  A.  6th  Cir.  1912)  195  Fed.  693. 

"Country  whence  he  came."  —  The  phrase 
"country  whence  he  came"  refers  to  the 
country  from  which  the  alien  originally 
came  and  not  to  some  country  from  which 
he,  being  temporarily  domiciled  therein, 
came  immediately  to  the  United  States.  Ex 
parte  Bun  Chew,  (S.  D.  Cal.  1915)  220 
Fed.  387. 

Beginning  of  running  of  period  of  three 
years.  —  "The  period  of  three  years  from 
entry,  prescribed  by  sections  twenty  and 
twenty-one,  runs  not  from  the  date  when  the 
alien  first  entered  the  country,  but  from  the 
time  of  the  prohibited  entry;  that  is  to  say, 
in  the  present  case,  the  entry  made  by  the 
alien  when  bringing  in  the  w-oman."  Lewis 
V.  Frick,    (1914)    233  U.  S.  291,  34  S.  Ct. 


1909  Supp.,  p.  I7O9  sec.  20. 
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488,  58  U.  S.  (L.  ed.)  967  {affirming  (C. 
C.  A.  6th  Cir.  1912)  195  Fed.  693),  wherein 
the  court  said:  "Petitioner  is  an  alien  and 
a  native  of  Russia.  He  came  thence  to  this 
country,  entering  at  the  port  of  New  York, 
in  the  month  of  September,  1904,  lived  in 
or  near  New  York  City  until  March,  1910, 
then  removed  to  Detroit,  Michigan,  and  has 
since  made  that  city  his  home.  On  Novem- 
ber 17,  1910,  he  crossed  the  river  from  De- 
troit to  Windsor,  Canada,  and  brought  back 
with  him  into  the  United  States  a  woman, 
avowed  by  him  to  be  his  wife,  but  whose 
actual  status  was  questioned,  as  will  ap- 
pear. A  few  days  later  he  was  arrested 
upon  a  warrant  from  the  Department  of 
Commerce  and  Labor,  issued  under  the  Im- 
migration Act  of  February  20,  1907,  as 
amended  March  26,  1910,  and  after  a  hear- 
ing conducted  by  an  inspector,  the  Secretary 
on  February  14,  1911,  found  "That  said 
alien  is  a  member  of  the  excluded  classes, 
in  that  he  *  *  *  procured,  imported  and 
brought  into  the  United  States  a  woman  for 
an  immoral  purpose,"  etc.,  and  thereupon 
ordered  that  he  be  deported  to  the  country 
whence  he  came,  to  wit,  Russia.  •  »  • 
The  decision  of  the  Circuit  Court  of  Ap- 
peals is  attacked  here  on  several  grounds. 
The  first  is  based  upon  the  fact  that  the 
alien  had  an  established  domicile  and  resi- 
dence in  the  United  States  dating  from 
September  20,  3904,  having  obtained  his  ad- 
mission into  the  country  legally,  and  main- 
tained a  domicile  here  continuously  from 
the  date  of  his  entry  until  the  time  of  his 
arrest;  and  it  is  insisted  that  the  fact  of 
his  having  crossed  the  river  into  Canada, 
even  though  it  was  done  with  the  object  of 
bringing  a  woman  into  this  country  for  the 
purpose  of  prostitution,  did  not  bring  him 
within  the  reach  of  the  Immigration  Act  or 
subject  him  to  the  summary  procedure  there- 
in prescribed.  This  question  is  settled  ad- 
versely to  the  contention  of  petitioner  by 
our  recent  decision  in  Lapina  v.  Williams, 
232  U.  S.  78.  That  case  arose  under  the 
act  of  February  20,  1907,  while  this  arises 
under  the  same  act  as  amended  March  26, 
1910.  But  the  changes  are  not  such  as  to 
effect  the  authority  of  that  decision  upon 
the  present  point.  In  Lapina  v.  Williams 
it  did  appear  that  the  alien  had  practiced 
prostitution  for  many  years  before  her  tem- 
porary departure  from  the  country,  and 
that  she  not  only  returned  with  the  intent 
to  continue  the  practice  but  did  almost  im- 
mediately engage  in  it,  and  continued  it 
until  her  arrest  under  the  provisions  of  the 
Immigration  Act.  But  the  real  ground  of 
decision  was  that  Congress  in  the  act  of 
1903  sufficiently  expressed,  and  in  the  act  of 
1907  reiterated,  the  purpose  of  extending 
the  prohibition  against  the  admission  of 
aliens  of  certain  classes,  and  the  mandate 
for  their  deportation,  to  all  aliens  within 
the  descriptive  terms  of  the  excluding  clause, 
irrespective  of  any  qualification  arising  out 
of  a  previous  residence  or  domicile  in  this 
country.  This  view  was  based  (a)  upon 
the  legislative  history  of  the  act  of  1903 


471 


(from  which  the  material  provisions  of  the 
1907  act  were  taken),  which  was  a  reenact- 
ment  of  previous  laws,  but  with  the  de- 
liberate omission  of  the  word  'immigrant' 
and  of  certain  other  qualifying  phrases  that 
had  been  construed  by  the  courts  as  giving 
so  limited  meaning  to  the  word  'alien'  as 
not  to  include  aliens  previously  resident  in 
this  country  and  who  had  temporarily  de- 
parted with  the  intention  of  returning;  (b) 
upon  the  clear  language  of  the  excluding 
clause  of  §  2  of  the  act  of  1907  (quoted  in 
full,  232  U.  S.  91)  ;  (c)  upon  the  fact  that 
none  of  the  excluded  classes  (w^ith  the  pos- 
sible exception  of  contract-laborers)  would 
be  any  less  undesirable  if  previously  dom- 
iciled in  the  United  States;  and  (d)  upon 
the  fact  that  the  section  contains  its  own 
specific  provisos  and  limitations,  which,  up- 
on familiar  principles,  tend  to  negative  any 
other  and  implied  exception.  We  hold, 
therefore,  that  the  fact  that  the  petitioner, 
Lewis,  had  been  domiciled  for  six  years  or 
more  in  this  country,  he  remaining  still  an 
alien,  did  not  change  his  status  so  as  to 
exempt  him  from  the  operation  of  the  Im- 
migration Act ;  and  that  if  he  departed  from 
the  country,  even  for  a  brief  space  of  time, 
and  on  reentering  bk-ought  into  the  country 
a  woman  for  the  purpose  of  prostitution  or 
other  immoral  purpose,  he  subjected  him- 
self to  the  operation  of  the  clauses  of  the 
Act  that  relate  to  the  exclusion  and  depor- 
tation of  aliens,  the  same  as  if  he  had  had 
no  previous  residence  or  domicile  in  this 
country." 

Temporary  absence  of  resident  alien. — 
The  provisions  of  the  Immigration  Act  re- 
specting deportation  apply  to  an  alien,  who 
having  remained  in  the  United  States  for 
more  than  three  years  after  first  entry,  and 
having  gone  abroad  for  a  temporary  pur- 
pose, with  the  intention  of  returning  again, 
seeks  admittance  to  the  United  States.  Unit- 
ed States  V.  Tsurukichi  Nakao,  ( C.  C.  A.  9th 
Cir.  1914)  217  Fed!  49;  United  States  v. 
Tsunezo  Kusano,  (C.  C.  A.  9th  Cir.  1914) 
217  Fed.  50. 

Particularity  required  in  deportation  pro- 
ceedings.—  In  proceedings  before  the  im- 
migration officers,  looking  to  the  deporta- 
tion of  aliens,  no  such  particularity  is  re- 
quired as  is  essential  in  court  proceedings; 
but  this  does  not  moan  that  an  omnibus 
charge  of  being  in  this  country  in  violation 
of  law,  w^hich  does  not  in  any  degree  what- 
ever advise  the  alien  as  to  just  what  he  is 
called  upon  to  meet,  will  satisfy  the  re- 
quirements either  of  the  law,  of  of  good 
faith  or  of  fair  dealing.  Ex  parte  Lew 
Lin  Shew,  (X.  D.  Cal.  1914)  217  Fed.  317, 
wherein  the  court  held  that  an  ordt-r  of 
deportation  that  the  alien  "is  unlawfully 
in  this  country  in  that  he  has  been  found 
therein  in  violation  of  the  Chinese  exclusion 
laws"  was  too  broad  and  indefinite  to  con- 
vey any  idea  of  the  specific  reason  for 
which  the  alien  had  been  ordered  deported. 

A  fair  hearing  must  be  accorded  an  alien 
sought  to  be  deported  under  this  section. 
Ex  parte  Chin  Loy  You,  (D.  C.  Mass.  1015) 


1809  Supp.,  p.  170,  MC.  90. 


IMMIGRATION. 


1909  Snpp.,  p.  170,  sec.  90. 


223  Fed.  833,  wherein  it  was  held  that  the 
facts  did  not  show  that  a  fair  hearing  was 
granted.  The  court  stated  the  facts  and 
the  right  to  a  fair  hearing  in  language  as 
follows:  "Habeas  corpus  to  the  immigra- 
tion commissioner  at  Boston.  The  writ  is- 
sued; the  alien,  Chin  Loy  You,  who  will  be 
referred  to  as  the  petitioner,  was  delivered 
by  the  immigration  commissioner  to  the 
United  States  marshal;  the  question  is 
whether  he  is  entitled  to  be  discharged  from 
custody.  The  case  was  heard  before  me  up- 
on an  'agreed  statement  of  facts,'  which  in- 
corporates by  reference  the  record  of  the 
proceedings  against  the  petitioner  by  the 
immigration  officials  upon  which  deporta- 
tion was  ordered  by  Acting  Secretary  Dens- 
more  by  whom,  it  is  agreed,  the  actual  de- 
cision was  made.  Although  the  prisoner  is 
a  Chinese,  born  in  China,  the  deportation 
proceedings  were  admittedly  not  based  upon 
the  Chinese  Exclusion  Acts,  but  upon  the 
Immigration  Act  of  1907  (Act  Feb.  20,  1907, 
c.  1134,  §  21,  34  Stat.  905);  the  general 
charge  being  that  the  prisoner  was  an  alien 
'unlawfully  within  the  United  States.*  (Sec- 
retary's warrant  of  January  15,  1914 ) .  The 
reference  in  that  warrant  to  the  act  of  Feb- 
ruary 20,  1907,  as  'the  Chinese  Exclusion 
Laws'  is  evidently  a  mistake.  The  case 
is  somewhat  unusual,  in  that  the  alien 
was  duly  admitted  into  this  country  on 
his  arrival  here.  Under  such  circumstances, 
the  matter  goes  directly  to  the  Secretary 
of  Labor.  Sections  20  and  21.  The  prac- 
tice is  that,  upon  a  representation  being 
made  to  the  Immigration  Bureau  that  a  cer- 
tain person  is  an  alien  unlawfully  in  this 
country,  a  warrant  for  his  arrest  is  issued 
in  the  name  of  the  Secretary  of  Labor.  The 
warrant  in  this  case  contained  directions 
that  the  immigration  commissioner  and  in- 
spectors to  whom  it  was  addressed  should 
grant  the  alleged  alien  'a  hearing  to  enable 
him  to  show  cause  why  he  should  not  be  de- 
ported.' Those  officers  apparently  considered 
that  their  duty  under  the  warrant  was  only 
to  examine  the  alien,  to  procure  such  other 
testimony,  statements,  and  evidence  as  in 
their  opinion  supported  the  complaint 
against  the  prisoner,  to  offer  him  an  oppor 


cordance  with  the  procedure  and  rules  of 
evidence  followed  in  courts  of  law.  The 
essential  thing  is  that  there  shall  have  been 
an  honest  effort  to  arrive  at  the  truth  by 
methods  sufficiently  fair  and  reasonable  to 
amount  to  due  process  of  law.  Chin  Yow  v. 
U.  S.,  208  U.  S.  8,  28  Sup.  Ct.  201,  62  L.  ed. 
369;  Bouve  on  Aliens  (1st  ed.)  513.  Al- 
though the  petitioner  was,  prima  facie  at 
least,  a  legal  resident  of  this  country  at  the 
time  of  his  arrest,  he  is  none  the  less,  under 
the  decision  in  Pearson  v.  Williams,  202  U. 
S.  281,  26  Sup.  Ct.  608,  50  L.  ed.  1029,  sub- 
ject to  deportation  upon  administrative 
process,  without  any  judicial  trial.  There 
is,  however,  a  tendency  in  the  decisions  of 
the  Supreme  Court  on  this  subject  to  safe- 
guard the  individual  against  the  tremen- 
dous and  arbitrary  power  given  to  the  Im- 
migration Bureau  by  reserving  to  the  courts 
the  right  to  scrutinize  with  same  freedom 
the  fairness  of  the  proceedings.  In  the 
Tang  Tun  Case,  223  U.  S.  673,  32  Sup.  Ct. 
359,  56  L.  ed.  606,  careful  consideration 
was  given  to  the  evidence  upon  which  the 
Immigration  Department  acted,  and  it  was 
held  to  have  been  fairly  taken  and  to  be 
legally  sufficient.  See,  too,  Liu  Hop  Fong  v. 
U.  S.,  209  U.  S.  453,  28  Sup.  Ct.  576,  52 
L.  ed.  888." 

An  alien  was  arrested  by  the  inspector  in 
charge  of  immigration  and  was  taken  by 
him  to  the  grand  jury  room  in  the  United 
States  courthouse,  the  door  to  which  was 
part  of  the  time  lockec],  and  was  there  ex- 
amined and  catechised  by  the  said  inspec- 
tor and  was  refused  permission  to  consult 
with  counsel  until  after  the  examination 
by  such  inspector  was  completed,  after  which 
he  was  permitted  to  consult  coimsel.  It 
was  held  that  he  was  not  accorded  a  fair 
and  impartial  trial  before  the  inspector  or 
the  department  of  commerce  and  labor.  Ex 
parte  Lam  Pui,  (E.  D.  N.  C.  1914)  217  Fed. 
456. 

Right  of  counseL' — On  the  question 
whether  an  alien  sought  to  be  deported 
under  this  section  is  entitled  to  counsel  on 
the  hearing  to  determine  whether  he  ia  en- 
titled to  remain,  the  District  Court  in  Ex 
parte  Chin  Loy  You,  (D.  C.  Mass.  1915)  223 


tunity  to  introduce  evidence  in  his  own  be-   '  Fed.  833,  said:    "It  is  true  that  the  right 


half,  and  to  make  up  a  record  to  be  sent  to 
the  Secretary,  with  their  recommendation, 
for  his  decision  thereon.  Nothing  which 
would  ordinarily  be  termed  a  'hearing'  was 
accorded  the  alien  by  them.  The  only  hear- 
ing was  before  the  Acting  Secretary,  and  was 
upon  the  record  forwarded  by  the  inspectors 
to  Washington.  The  decision  was  against 
the  petitioner,  and  a  second  warrant  isasued, 
dated  March  28,  1914,  directing  deportation, 
under  which  he  was  held  when  these  pro- 
ceedings were  instituted.  The  principles  of 
law  applicable  to  the  case  are  well  settled. 
Broadly  speaking,  the  question  is  whether 
the  alien  has  been  accorded  a  fair  hearing 
by  the  immigration  authorities.  Such  hear- 
ing may  be,  and  usually  is,  summary  and 
administrative,  rather  than  judicial,  in 
character,  and  need  not  be  conducted  in  ac- 
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to  counsel  secured  by  the  Constitution 
(Amendment  6,  |  1)  relates  only  to  crim- 
inal prosecutions;  but  it  is  equally  true 
that  that  provision  was  inserted  in  the  Con- 
stitution because  the  assistance  of  counsel 
was  recognized  as  essential  to  any  fair 
trial  of  a  case  against  a  prisoner.  See,  too. 
Amendment  14.  To  make  the  defendant's 
substantial  rights  in  a  matter  involving 
personal  liberty  depend  on  whether  the  pro- 
ceeding be  called  'criminal'  or  'civil'  seems 
to  me  unsound.  Indeed,  historically  the 
right  to  counsel  in  civil  cases  and  upon 
charges  of  misdemeanors  antedates  such 
right  in  cases  of  felony  and  treason.  Cooley, 
Constitutional  Limitations,  p.  475.  'The 
presence,  advice,  and  assistance  of  counsel' 
is  said  by  Story  to  be  necessarily  included 
in  'due  process  of  law.*    Story  on  the  Con- 
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stitution,  p.  668.  Without  undertaking  to 
say  that  a  prisoner  has  an  absolute  right 
to  counsel  before  administrative  boards, 
not  composed,  of  lawyers,  or  that  the  denial 
of  counsel  would  in  every  case  prevent  such 
proceedings  from  being  fair,  I  am  of  opinion 
that,  under  such  circumstances  as  are  dis- 
closed in  this  case,  where  counsel  for  a 
prisoner  seasonably  requests  the  privilege 
of  conferring  with  him  before  the  trial  and 
of  being  present  during  the  taking  of  the 
evidence,  the  refusal  of  that  request  puts 
upon  the  official  so  acting  a  great  burden  of 
explanation  and  of  scrupulous  regard  for 
the  prisoner's  rights  which  in  this  case  is 
not  met." 

Right  of  inspector  to  hear  deportation 
proceeding.  —  In  Ex  parte  Kwan  So.,  (N. 
D.  CaL  1913)  211  Fed.  772,  it  was  held 
that  an  inspector  was  not  disqualified  to 
hear  a  deportation  proceeding,  because  he 
had  acquired  information  from  sources  out- 
side the  record,  in  that  he  had  participated 
in  a  BO  called  raid  of  the  house  in  which  the 
petitioner  was  found.  The  court  said: 
'Concretely  stated,  the  fact  seems  to  be  that 
be  himself  participated  in  the  so-called  raid 
of  the  house  in  which  the  petitioner  was 
found,  and  which  it  is  claimed  by  the  gov- 
ernment was  a  house  of  ill  fame;  and  of 
course  he  had  such  knowledge  as  was  thus 
acquired.  While  it  is  somewhat  difficult  for 
the  mind,  accustomed  to  the  contemplation 
only  of  investigations  conducted  strictly 
in  accordance  with  the  time-honored  rules 
of  judicial  procedure,  to  adjust  itself  to  the 
informal  and  sometimes  ex  parte  methods 
of  administrative  officers,  I  do  not  think 
that,  under  the  law  as  the  same  has  been 
interpreted  by  the  Supreme  Court,  the  in- 
spector here  was  disqualified.  Indeed, 
sometimes,  in  our  court  procedure,  judicial 
officers  act  upon  facts  within  their  own 
knowledge  and  do  not  resort  to  formal 
proofs  in  the  nature  of  sworn  testimony: 
Grand  juries  may  return  indictments  upon 
information  which  they  themselves  acquire 
at  first  hand;  and  notably,  in  a  certain 
class  of  contempt  proceedings,  judges  con- 
vict upon  facts  which  they  themselves  have 
observed." 

Kind  of  testimony.  —  In  habeas  corpus 
proceedings  by  a  woman  resisting  depor- 
tation for  prostitution  her  restraint  is  not 
Illegal  merely  because  affidavits  were  ad- 
mitted against  her  in  the  hearing  for  de- 
portation which  she  did  not  know  were  to 
be  taken,  the  result  being  that  she  was  not 
afforded  the  privilege  of  cross-examination. 
Choy  Gum  v.  Backus,  (C.  C.  A.  9th  Cir. 
1915)  223  Fed.  487,  wherein  the  court  said: 
"The  affidavits  were  inspected  by  counsel 
for  petitioner,  and  the  only  objection  or 
protest  made  to  their  admission  was  that 
the  petitioner  was  not  afforded  the  oppor- 
tunity to  cross-examine  the  affiants;  none 
was  interposed  on  the  ground  that  peti- 
tioner was  not  given  the  opportunity  of 
answering  them;  nor  was  any  request  made 
for  an  extension  of  time  in  which  to  pro- 
duce further  testimony  to  refute  the  same. 
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So  the  question  rests  on  the  propriety  of 
admitting  affidavits  in  evidence  against 
petitioner,  without  first  having  notified  her 
of  the  intention  of  taking  such  affidavits, 
and  without  affording  her  the  privilege  of 
cross-examination.  This  kind  of  testimony, 
while  not  ordinarily  competent  for  judicial 
inquiry  in  the  sense  of  a  trial  in  a  court 
of  justice,  has  nevertheless  been  resorted 
to  before  executive  officers  and  boards  of 
immigration  inspectors  for  determining 
the  right  of  aliens  to  remain  in  this  coun- 
try, and  yet  the  aliens  have  been  refused 
their  liberty  upon  habeas  corpus,  where  the 
inquiry  appeared  to  be  fair  and  impartial, 
and  where  the  immigration  officers  had  been 
guilty  of  no  abuse  of  discretion  reposed  in 
them.  Such  a  case  was  Healy  v.  Backus 
Commissioner  of  Immigration,  221  Fed.  358, 
recently  decided  by  this  court.  In  that 
case  many  affidavits  were  taken  and  ad- 
mitted, both  for  and  against  the  petitioner, 
and  a  very  wide  range  of  inquiry  was  in- 
dulged in  by  which  information  was  gath- 
ered by  means  of  letters  and  reports,  and 
yet  the  court  was  of  the  view  that  the  in- 
quiry was  fairly  conducted  toward  the  aliens 
whom  Healy  represented,  and  without  abuse 
of  discretion  on  the  part  of  the  immigration 
officers,  and  consequently  refused  to  liberate 
them  upon  habeas  corpus;  there  being  per- 
tinent testimony  adduced  from  which  the 
finding  made  could  be  reasonably  inferred." 

Exclusion  permanent  unless  reversed^  — 
In  United  States  v.  Uhl,  (C.  C.  A.  2d  Cir. 
1914)  211  Fed.  628,  it  appeared  that  the 
relator  had  been  previously  excluded  for 
violation  of  section  2.  He  contended  that 
the  statute  was  not  to  be  construed  to  mean 
that  a  person  who  has  once  been  refused 
admission  because  at  the  time  under  a  dis- 
ability imposed  by  the  statute  was  forever 
thereafter  to  be  regarded  as  belonging  to 
the  excluded  classes  so  that  if  at  any  sub- 
sequent time  he  entered  the  country  he  was 
to  be  held  to  have  entered  in  violation  of 
law  and  to  be  subject  to  the  penalties  of  the 
act.  The  court  said:  "It  is  said  that  such 
a  construction  of  the  act  would  lead  to 
absurd  results.  That  if  a  person  was  once 
refused  admission  on  the  ground  of  pauper- 
ism and  subsequently  became  a  wealthy  man 
he  could  not  enter  the  country  except  in 
violation  of  law.  That  might  possibly  de- 
pend upon  the  course  he  pursued,  and  upon 
whether  a  subsequent  investigation  duly 
made  disclosed  the  fact  that  he  was  at  the 
time  of  his  second  application  entitled  to 
admission.  We  do  not  need  to  consider 
that  question  until  it  arises.  In  the  case 
at  bar  the  relator  allowed  the  original  find- 
ing to  stand  unreversed  so  that  each  time 
he  subsequently  came  into  the  country  we 
must  hold  that  he  entered  in  violation  of 
law." 

Review  by  courts.  —  While  the  findings 
of  the  immigration  officers  on  deportation 
proceedings  are  conclusive  on  questions  of 
fact,  if  an  alien  is  deprived  of  his  liberty 
and  is  to  be  deported  by  the  oppressive  and 
arbitrary  action  of  an  inspector  and  with- 
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out  a  fair  hearing  as  contemplated  by  law, 
the  federal  courts  will  relieve  him  by  re- 
view on  writ  of  habeas  corpus.  Whitfield 
y.  Hanges,  (C.  C.  A.  8th  Cir.  1915)  222 
Fed.  745. 

It  is  at  the  discretion  of  the  Secretary  of 
Labor  to  order  an  immigrant,  under  the  age 

1909  Supp.,  p.  170,  sec.  21. 

"Any  law  of  the  United  States.**  —  The 
language  of  this  section  conferring  upon  the 
Secretary  of  Commerce  power,  upon  being 
satisfied  that  the  petitioner  was  subject  to 
deportation  under  "any  law  of  the  United 
States/'  includes  the  Chinese  exclusion 
laws.  But  if  the  immigration  authorities 
elect  to  proceed  in  the  arbitrary  and  sum- 
mary manner  authorized  by  the  immigration 
act  they  must  proceed  strictly  in  conformity 
with  its  provisions.  Ex  parte  Lam  Pui, 
(E.  D.  N.  C.  1914)  217  Fed.  456. 

"Country  whence  he  came."  —  In  United 
States  v.  Sisson,  (S.  D.  N.  Y.  1915)  222 
Fed.  693,  it  was  held  that  where  a  Chinese 
person  made  his  entry  through  Canada  but 
there  was  no  evidence  to  show  that  he  had 
acquired  a  domicil  in  Canada,  he  should  be 
deported  to  China,  not  to  Canada. 

Habeas  corpus  to  review  deportation  of 
alien  residents.  —  In  Ex  parte  Greaves,  (N. 
D.  Cal.  1915)  222  Fed,  157,  two  separate 
petitions,  by  a  mother  and  her  daughter,  for 
writs  of  habeas  corpus,  were  presented  to 
the  court.  It  appeared  that  the  mother  was 
born  in  England  and  the  daughter  in  Cana- 
da ;  that  neither  was  a  citizen  of  the  United 
States;  that  several  years  prior  to  the  pre- 
sentation of  the  petitions,  both  arrived  in 
the  United  States  and  were  landed  without 
inspection,  because  of  the  statement  made 
by  the  mother  that  she  was  a  citizen.  Sus- 
taining demurrers  interposed  by  the  gov- 
ernment, the  court  said:  "Under  the  Immi- 
gration Law  all  aliens  arriving  in  this 
country  are  to  undergo  investigation  as  to 
their  right  to  land.  From  such  investiga- 
tion citizens  of  this  country  are  free.    If  an 

1909  Supp.,  p.  171,  sec.  22. 

Rule  requiring  alien  seeking  admission 
from  insular  possessions  to  further  examin- 
ation.—  An  alien  admitted  to  one  of  the 
insular  possessions,  such  as  Porto  Rico, 
Hawaii,  or  the  Philippines,  may  be  subjected 
to  further  examination  if  he  proceeds  to  the 
mainland,  as  a  test  of  his  right  to  enter  the 
continent,  and  the  Commissioner  General  of 
Immigration  is  empowered  to  adopt  such  a 
rule.  Healy  v.  Backus,  (C.  C.  A.  9th  Cir. 
1915)  221  Fed.  358,  wherein  the  court  said: 
"The  power  of  the  Commissioner  General  for 
adopting  rules  and  regulations  for  carrying 
the  provisions  of  the  Immigration  Act  into 
effect  is  very  broad,  and  if  it  be  as  we  have 
said,  it  might  well  be  that  persons  would  not 
be  likely  to  become  public  charges  in  insular 
possessions,  or  certain  of  them,  while  they 
would  be  likely  to  become  public  cliarges  on 
the  continent,  why  is  it  not  a  reasonable  and 


of  16  years,  unaccompanied  by  either  parent, 
to  be  deported,  and  he  is  not  estopp^  by  a 
prior  ruling  of  his  own  in  favor  of  admis- 
sion, but  may  reverse  such  ruling.  United 
States  V.  Commissioner  of  Immigration, 
(S.  D.  N.  Y.  1913)   209  Fed.  137. 


alien  lands  without  such  investigation,  be- 
cause of  misleading  statements  as  to  his 
citizenship,  he  is  subject  to  deportation. 
Nothing  m  the  law  is  better  settled  than 
this.  Indeed,  any  other  construction  would, 
as  stated  by  the  court  in  Williams  v.  U.  S., 
186  Fed.  479,  108  C.  C.  A.  457,  'render  the 
Immigration  Act  abortive.'  As  to  the  policy 
of  deporting  the  petitioners  here,  in  view  of 
their  long  previous  residence  in  this  coun- 
try, this  is  a  matter  into  which  the  court  is 
not  at  liberty  to  inquire.  It  might  seem  to 
the  court  that  the  rational  thing  to  do  would 
be  to  investigate  now  their  right  to  land 
as  aliens,  and  to  permit  them  to  remain,  if 
such  right  were  established.  But  the  court 
has  no  power  to  direct  the  method  by  which 
the  executive  ofiicers  shall  administer  the 
law.  The  enforcement  of  the  immigration 
laws  is  committed  to  the  Department  of 
Labor,  and  the  deportation  of  petitioners, 
because,  being  aliens,  they  entered  the  coun- 
try without  the  preinvestigation  which  the 
law  requires,  is  w^ell  within  the  power  of  the 
Department.  The  court  is  no  more  author- 
ized to  interfere  with  the  executive  depart- 
ment, or  to  question  its  policy,  when  acting 
within  the  authority  conferred  upon  it,  than 
such  department  is  authorized  to  interfere 
with  the  court.  The  power  of  the  court  is 
limited  to  the  inquiry,  'Is  the  action  of  the 
executive  within  the .  law  ? '  If  it  is,  the 
remedy  for  any  supposed  hardship  result- 
ing therefrom  is  by  application  to  the  exec- 
utive to  be  relieved  from  such  hardship, 
and  not  by  appeal  to  the  court  to  prevent 
the  enforcement  of  the  law.'' 


perfectly  natural  exercise  of  that  power  to 
admit  such  persons  to  the  insular  posses- 
sions on  condition  that  if  they  proceed  to  the 
mainland  they  must  submit  to  further  ex- 
amination as  to  their  likelihood  of  becoming 
public  charges  in  the  latter  country?  It  is 
but  the  application  and  enforcement  of  the 
act  according  to  the  conditions  found  to 
exist,  and  is  not,  we  think,  beyond  the  au- 
thority conferred  by  Congress.  The  admis- 
sion to  the  insular  possessions  under  the 
amended  rule  14  is  not  an  admission  general- 
ly, but  only  qualifiedly  and  conditionally,  so 
that  applicant's  exclusion  from  the  conti- 
nent may  yet  proceed  upon  the  ground  that 
he  is  one  of  the  excluded  classes,  and  not 
upon  the  ground  of  having,  after  entry,  be- 
come a  public  charge  for  causes  theretofore 
existing  after  unqualified  admission." 
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Limitation  on  authority  to  administer 
oath.  —  The  power  of  an  inspector  to  ad- 
minister oaths  is  limited  to  the  right  of  an 
alien  to  enter  the  United  States.  Whitfield 
V.  Ranges,  (C.  C.  A.  8th  Cir.  1015)  222 
Fed.  745,  wherein  it  appeared  that  on  a 
hearing  for  the  deportation  of  aliens  under 
section  3  of  this  act,  the  inspector  gathered, 
mainly  by  the  use  of  police  officers,  a  large' 
number  of  witnesses  in  the  grand  jury  room 
and  in  the  presence  of  police  officers,  ques- 
tioned them,  wrote  down  in  narrative  form 
purported  statements  made  by  them,  went 


through  the  form  of  administering  oaths 
to  them  and  on  these  statements  applied 
for  and  obtained  a  telegraphic  warrant  for 
the  arrest  of  the  accused  aliens.  The  court 
held  that  the  inspector  had  no  authority 
to  administer  the  oath  in  the  cases  in  hand 
and  that  such  hearing  was  arbitrary,  op- 
pressive and  violative  of  all  fundamental 
rights  and  could  not  be  sustained.  This 
case  is  also  reported  in  209  Fed.  675,  where 
the  question  under  consideration  was  de- 
cided  the  same  way  by  the  district  judge. 


1909  Supp.,  p.  172,  sec.  25. 

Admissibility  of  evidence  in  deportation 
proceedings.  —  In  Hanges  v.  Whitfield,  (N. 
D.  La.  1913)  209  Fed.  675,  the  court  said: 
"Testimony  may,  no  doubt,  be  taken  in  the 
form  of  affidavits,  or  otherwise,  preliminary 
to,  and  as  a  basis  for  an  application  for 
warrants  of  arrest  of  specified  aliens  when 
the  immigration  officers  are  credibly  in- 
formed, or  have  good  reason  to  believe, 
that  such  aliens  are  unlawfully  within  the 
United  States.  But.  is  the  testimony  so 
taken  upon  the  preliminary  hearing,  even 
when  lawfully  taken,  admissible  against  the 
aliens  upon  the  hearing  required  to  be  given 
them  after  warrants  for  their  arrest  have 
issued,  to  determine  whether  or  not  they 
shall  be  deported;  and  may  the  officer  in 
charge  rightly  deny  to  them  the  right  to 
counsel  upon  such  hearing  until  after  the 
testimony  against  them  has  been  completed  ? 
It  is  incumbent  upon  the  government  to 
establish  by  competent  evidence  that  the 
petitioners  or  some  of  them  had  violated 
all  or  some  of  the  provisions  of  the  Immi- 
gration Act  as  so  amended  after  they  were 
admitted  to  the  United  States  and  prior  to 
their  arrest.  True,  the  proceeding  for  this 
purpose  may  be  summary,  and  before  an 
executive,  or  other  authorized  official  of  the 
government;  but  it  must  be  a  lawful  pro- 
c^ling,  the  charge  established  by  competent 
evidence,  and  the  aliens  afi'orded  a  fair 
hearing  and  opportunity  to  discredit  or  dis- 
prove the  evidence  adduced  against  them. 
Such  an  opportunity  requires  that  they 
have  the  benefit  of  counsel  at  every  stage 
of  the  proceedings  after  their  arrest,  with 
the  right  to  cross-examine  witnesses  whose 
testimony  is  to  be  used  against  them  before 
the  Bureau  of  Immigration  in  determining 
whether  or  not  they  should  be  deported. 
The  right  of  cross-examination  is  one  of 
the  principal,  as  it  is  one  of  the  surest, 
tests  which  the  law  affords  for  the  ascer- 
tainment of  the  truth  in  all  disputed  mat- 
ters of  fact;  and  it  is  indispensable  in  all 
judicial  proceedings  in  this  country,  civil 
or  criminal,  that  ex  parte  testimony,  even 
though  given  under  the  solemnity  of  a  legal 
oath  or  affirmation  that  it  is  true,  taken  in 
the  absence  of  and  without  opportunity  at 
some  stage  of  the  proceedings  to  the  party 
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against  whom  it  is  proposed  to  be  used  to 
cross-examine  the  witnesses  giving  such  tes- 
timony, cannot  rightly  be  used  against  him." 

Rules  of  evidence.  —  While  the  adminis- 
trative boards  are,  generally  speaking,  en- 
titled to  make  their  own  rules  of  evidence, 
and  to  consider  any  evidence  which  to  their 
minds  is  of  probative  value,  there  are,  never- 
theless, certain  fundamental  principles 
which  can  hardly  be  disregarded,  consistent- 
ly with  fair  treatment  to  the  prisoner.  Ex 
parte  Chin  Loy  You,  (D.  C.  Mass.  1915)  223 
Fed.  833. 

The  conclusiveness  of  the  decisions  of 
immigration  officers  under  this  section  is 
conclusiveness  upon  matters  of  fact.  But 
courts  are  not  forbidden  by  the  statute  to 
consider  whether  the  reasons,  when  they  arc 
given,  agree  with  the  requirements  of  the 
act.  The  statute  by  enumerating  the  condi- 
tions upon  which  the  allowance  to  land  may 
be  denied,  prohibits  the  denial  in  other 
cases.  And  when  the  record  shows  that  a 
commissioner  of  immigration  is  exceeding 
his  power,  the  alien  may  demand  his  release 
upon  habeas  corpus.  Gegiow  v.  Uhl,  (1915) 
239  U.  S.  3,  36  S.  Ct.  2,  reversing  (C.  C.  A. 
2d  Cir.  1914)  216  Fed.  573. 

The  findings  of  executive  officers  touching 
the  admission  of  aliens  are,  under  this  act, 
deemed  to  be  final  and  conclusive.  Such 
findings,  however,  are  as  to  matters  of  fact, 
and  it  follows  that,  in  order  that  they  may 
have  the  conclusive  effect  that  the  statute 
accords  them,  there  must  be  some  evidence 
tending  to  their  support;  otherwise  there 
would  be  error  of  law  on  account  of  which 
the  courts  would  entertain  jurisdiction. 
Healy  v.  Backus,  (C.  C.  A.  9th  Cir.  1915) 
221  Fed.  358. 

In  United  States  v.  Petkos,  (C.  C.  A.  1st 
Cir.  1914)  214  Fed.  978,  the  court  said: 
"If  the  District  Court  was  right  in  trying 
on  its  merits  the  question  of  fact  whether 
or  not  Petkos  was  likely  to  become  a  public 
charge,  we  find  nothing  in  the  record  which 
will  justify  us  in  reversing  its  result.  But, 
under  the  Immigration  Act,  the  question 
was  one  which  ought  to  have  been  decided, 
not  by  the  District  Court,  but  by  the  immi- 
gration officers  after  a  fair  hearing;  and, 
as  has  repeatedly  been  held,  their  decision 
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upon  such  a  question  is  not  to  be  reviewed 
by  the  court  on  habeas  corpus.  If,  when  a 
question  of  citizenship  is  involved,  the  Dis- 
trict Court  may  properly  undertake  to  de- 
termine the  alien's  right  to  enter  the  coun- 
try, as  in  Chin  Yow  v.  U.  S.,  208  U.  S.  8, 
28  Sup.  Ct.  201,  52  L.  ed.  369,  it  does  not 
follow  that  when,  as  here,  citizenship  is  not 
claimed  and  only  a  question  of  fact  is  in- 
volved, the  alien  is  entitled  to  have  the 
District  Court  determine,  instead  of  those 
officers,  whether  or  not  he  belongs  to  a  class 
excluded  by  statute.  Clearly  the  District 
Court  ought  not  to  assume  their  duties  un- 
less no  other  course  can  reasonably  be 
taken;  and  no  such  situation  is  created  by 
the  mere  fact  that  they  have  once  under- 
taken to  act  upon  a  hearing  which  the  court 
could  not  consider  fair.  If  the  court,  not 
having  power  to  reverse  decisions  of  the 
immigration  officers,  had  no  power  to  re- 
mand the  case  to  them,  it  did  have  the 
power  to  make  its  order  of  discharge  not 
final  but  conditional,  and  to  be  effective 
only  in  case  those  officers  should  fail  to  give 
the  alien  the  fair  hearing  on  lawful  evi- 
dence required  by  the  Immigration  Act 
within  a  reasonable  time.  We'  think  this 
course  should  have  been  adopted  as  the  one 
best  calculated  to  secure  proper  administra- 
tion of  the  legislative  provisions  applicable." 

Conclusiveness  of  decisions  of  Secretary 
of  Labor.  —  Exclusive  power  is  given  the 
Secretary  of  Labor  to  pass  on  the  evidence 
presented  as  to  the  right  of  an  alien  to  re- 
main in  the  United  States  and  to  determine 
its  validity,  weight  and  sufficiency,  and  his 
decision  based  thereon  is  final  and  the  fed- 
eral courts  are  without  power  to  review  it 
in  habeas  corpus  proceedings.  Ex  parte 
Pugliese,  (W.  D.  N.  Y.  1913)  209  Fed.  720. 
See  to  the  same  effect  Ex  parte  Lam  Pui, 
(E.  D.  N.  C.  1914)  217  Fed.  456,  wherein 
the  court  said  that  it  is  settled  beyond  con- 
troversy tlft  the  findings  of  the  Secretary 
of  Labor  upon  the  proofs  submitted  to  him 
is  final  and  conclusive  when  the  proceeding 
is  fairly  conducted  and  sustained  by  evi- 
dence. See  further  to  the  same  effect  Unit- 
ed States  y.  Li  Choing,  (C.  C.  A.  9th  Cir. 
1914)  217  Fed.  46. 

"The  finality  of  the  decision  of  the  politi- 
cal department  of  the  government  respect- 
ing the  right  of  an  alien  to  be  admitted  into 
the  United  States,  as  provided  in  the  act  of 
1907,  is  identical  with  that  of  the  act  of 
1891,  and  Congress  must  be  held  to  have 
adopted  the  provision  with  full  knowledge 


of  the  construction  placed  upon  it  by  the 
judicial  department  of  the  government. 
Furthermore,  the  substitution  in  the  later 
act  of  a  board  of  special  inquiry,  composed 
of  three  officers,  at  the  port  of  arrival,  for 
the  inquiry  of  a  single  officer,  that  of  the 
Superintendent  of  Immigration,  provided  in 
the  earlier  act,  with  an  appeal  to  the  Com- 
missioner of  Immigration  at  the  port  of 
arrival,  and  from  the  Commissioner  of  Im- 
migration to  the  Secretary  of  Labor,  in 
place  of  review  by  the  Secretary  of  the 
Treasury,  indicates  the  purpose  of  Congress 
to  give  to  the  alien  every  opportunity  to 
present  to  the  political  department  of  the 
government  his  claim  of  right  to  be  admit- 
ted into  the  United  States,  and  to  that  de- 
partment full  authority  to  finally  and  con- 
clusively determine  such  right."  White  v. 
Gregory,  (C.  C.  A.  9th  Cir.  1914)  213  Fed. 
768. 

"Congress  by  numerous  acts  has  declared 
who  shall  not  be  admitted  into  the  United 
States.  It  has  defined  the  grounds  upon 
which  such  exclusion  is  based.  It  has  com- 
mitted the  execution  of  these  laws  to  desig- 
nated officials  whose  duty  it  is  made  to 
determine  the  questions  of  whether  particu- 
lar alien  applicants  for  admission  are  with- 
in or  without  the  excluded  classes.  It  has 
provided  a  complete  system  for  the  effective 
enforcement  of  its  will.  It  has  guarded 
with  sedulous  care  against  the  danger  of 
possible  abuse  of  the  power  conferred  upon 
the  immigration  officials  by  according  the 
privilege  of  an  appeal  which  may  reach  in 
due  course  the  Secretary  of  Labor,  and  the 
order  of  exclusion  does  not  become  opera- 
tive until  the  whole  proceeding  has  his  sanc- 
tion and  the  order  his  approval.  A  search 
into  the  provisions  of  the  immigration  laws 
for  any  power  or  authority  granted  to  the 
courts  to  interfere  with  this  well'Ordere<l 
system  would  be  fruitless.  No  duty  has 
been  imposed  upon  them  and  no  power  con- 
ferred. The  reasons  for  this  are  many  and 
obvious.  The  judges  of  the  courts  have  at 
least  one  reason  to  be  grateful  to  Congress 
that  it  has  so  decreed.  As  therefore  no  ex- 
press power  has  been  conferred  and  no  duty 
has  been  imposed  upon  the  courts,  it  Is  clear 
that  they  cannot  interpose  and  ought  not  to 
interfere  between  the  relators  and  the  gov- 
ernment officers  to  whom  Congress  has  com- 
mitted the  authority  to  execute  the  laws, 
unless  a  judicial  question  fairly  arises  out 
of  the  record."  United  States  v.  Greena- 
walt,  (£.  D.  Pa.  1914)  213  Fed.  901. 


1 909  Supp.,  p.  1 73,  sec.  26. 

Conclusiveness  of  decisions.  —  The  discretion  which  the  Secretary  of  Labor  is  given 
by  this  section  is  final  and  not  subject  to  review  by  the  courts.  Norddeutscher  Lloyd  v. 
United  States,  (C.  C.  A.  2d  Cir.  1914)  213  Fed.  10. 

1909  Supp.,  p.  175,  sec.  35. 

To  what  place  deported.  — In  Lewis  v.  6th  Cir.  1912)  195  Fed.  693)  it  appeared 
Frick,  (1914)  233  U.  S.  291,  34  S.  Ct.  488,  that  petitioner  was  an.  alien  and  a  native  of 
68  U.  S.  (L.  ed.)  967   {affirming  (C.  C.  A.      Russia.     He  came  thence  to  this  country, 
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entering  at  the  port  of  New  York,  in  the 
month  of  September,  1904,  lived  in  or  near 
New  York  City  until  March,  1910,  then  re- 
moved to  Detroit,  Michigan,  and  has  since 
made  that  city  his  home.    On  November  17, 
1910,  he  crossed  the  river  from  Detroit  to 
Windsor,   Canada,  and  brought  back  with 
him    into    the    United    States    a    woman, 
avowed  by  him  to  be  his  wife,  but  who^ 
actual  status  was  questioned,  as  will  ap- 
pear.    A  few   days   later  he  was  arrested 
upon   a  warrant  from   the   Department  of 
Commerce  and  Labor,  issued  under  the  Im- 
migration   Act   of   February   20,    1907,    as 
amended  March  26,  1010,  and  after  a  hear- 
ing conducted  by  an  inspector,  the  secretary, 
on  February  14,  1911,  found  'that  said  alien 
is  a  member  of  a  excluded  classes,  in  that 
he    •    •    *    procured,  imported  and  brought 
into  the  United  States  a  woman  for  an  im- 
moral purpose,'  etc.,  and  thereupon  ordered 
that  he  be  deported  to  the  country  whence 
he  came,  to  wit,  Russia.    The  question  aris- 
ing   in    the    Supreme    Court    whether    the 
deportation  was  made  to  the  proper  country 
it  was  held  that  it  was.     The  court  said: 
"The    final    contention    is    that    petitioner 
should    have    been    deported    to    Canada, 
whence  he  came  upon  the  occasion  of  his 
unlawful    entry   into   this   country,    rather 
than  to  Russia,  the  land  of  his  birth,  from 
which  he  came  six  years  earlier.    By  §  20, 
the  alien  is  to  be  'deported  to  the  cjuntry 
whence  he  came  at  any  time  within  three 
years  after  the  date  of  his  entry  into  the 
United  States;'  by  §  21,  the  Secretary  of 
Commerce  and  Labor,  upon  being  satisfied 
that    an    alien    is    subject    to    deportation, 
'shall  cause  such  alien  within  the  period  of 
three  years  after  landing  or  entry  therein 
[within  the  United  States]  to  be  taken  into 
custody  and  returned  to  the  country  whence 
he  came,  as  provided  by  section  twenty  of 
this  Act;'  by  §  3,  an  alien  convicted  there- 
under is  at  the  expiration  of  his  sentence 
to  be   'returned  to  the  country  whence  he 
came,  or  of  which  he  is  a  subject  or  a  citi- 
zen   in    the    manner    provided    in    sections 
twenty    and   twenty-one  of   this  Act;'   and 
hy  §  35,  'The  deportation  of  aliens  arrested 
within   the  United  States  after  entry  and 
found  to  he  illegally  therein,  provided  for 
in  this  act,  shall  be  to  the  trans-Atlantic 
or    trans-Pacific    ports    from    which    said 
aliens  embarked  for  the  United  States;  or, 
if  such   embarkation   was  for  foreigi}  con- 
tiguous  territory,   to   the  foreign   port   at 
which  said  aliens  embarked  for  such  terri- 
tory.'    Petitioner  not  having  been  convicted 
under  §   3,  his  destination  is  to  be  deter- 
mined rather  in  the  light  of  §§  20,  21,  and 
35.     And  first,  we  take  it  to  be  clear  (not- 
withstanding  the   peculiar   phraseology   of 
§   20;    that   the   three   year   period    limits 
only  the  authority  to  deport,  and  does  not 
affect  the  determination  of  the  country  to 
which  an  alien  is  to  be  deported.    Respect- 
ing this  matter,  the  sections  are  somewhat 
lacking   in   clearness.     But,  at  least,   §   35 
indicates    a    legislative    intent    that    aliens 
subject   to   deportation   shall   be   taken   to 
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trans- Atlantic  or  trans-Pacific  ports,  if  they 
came  thence,  rather  than  to  foreign  territory 
on  this  continent,  although  it  may  have  been 
crossed  on  the  way  to  this  country.  This 
was  recognized  by  Rule  38  of  the  Immigra- 
tion Regulations,  in  force  December  12  1910. 
It  is  to  be  noted  that  the  classes  of  aliens 
who  are  subject  to  deportation  are  not  whol- 
ly made  up  of  those  who  enter  in  violation 
of  the  law;  in  some  cases  cause  for  depor- 
tation may  arise  after  a  lawful  entry.  And 
in  many  cases  the  unlawfulness  of  the  entry 
may  not  be  discovered  until  afterwards. 
The  theory  of  the  Act,  as  expressed  in  §  2, 
is  that  the  undesirables  ought  to  be  excluded 
at  the  seaport  or  at  the  frontier;  but  §§  20, 
21,  and  35,  recognize  that  this  is  not  always 
practicable.  Of  course,  if  petitioner's  at- 
tempt to  brinff  a  woman  into  the  country 
for  an  immoral  purpose  had  been  discovered 
in  time,  he  might  have  been  physically  ex- 
cluded from  entry  at  Detroit  upon  his  re- 
turn from  Windsor.  In  that  event  he  would 
naturally  have  remained  upon  Canadian 
soil.  But  since  his  offense  was  not  discov- 
ered in  time  to  permit  of  his  physical  exclu- 
sion, 80  that  he  becomes  subject  to  the  pro- 
visions for  deportation,  his  destination 
ought  not  to  be  controlled  by  the  factitious 
circumstance  that  he  went  into  Canada  to 
procure  the  prostitute.  And,  upon  the 
whole,  it  seems  to  us  that  the  Act  reason- 
ably admits  of  his  being  returned  to  the 
land  of  his  nativity,  that  being  in  fact  'the 
country  whence  he  came'  when  he  first  en- 
tered the  United  States.  See  Lavin  v.  Le 
Fevre,  125  Fed.  693,  696;  Ex  parte  Hama- 
guchi,  161  Fed.  185,  190;  Ex  parte  Wong 
You,  176  Fed.  933,  940;  United  States  v. 
Ruiz,  203  Fed.  441,  444.  We  need  go  no 
further,  and  may  therefore  leave  undecided 
the  question  whether  the  Act  leaves  any 
room  for  discretion  on  the  part  of  the  Secre- 
tary of  Commerce  and.  Labor." 

In  Lee  Sim  v.  United  States,  (C.  C.  A. 
2d  Cir.  1914)  218  Fed.  432,  the  question 
was  whether  the  alien  should  have  been  de- 
ported to  Canada,  whence  he  came  upon  the 
occasion  of  his  unlawful  entry  into  the 
country,  rather  than  to  China,  whence  he 
embarked  for  the  United  States  and  the 
court  held  that  the  act  admitted  of  the 
return  of  tlie  alien  to  China.  The  court 
followed  Lewis  v.  Frick,  supra. 

In  determining  the  question  to  what  place 
the  alien  shall  be  deported  this  section  must 
be  read  together  with  sections  20,  21  and 
35  of  the  Immigration  Act  of  February  20, 
1907,  Fed.  Stat.  Annot.  1909  Supp.  176.  Ex 
parte  Gyth,  (D.  C.  N.  D.  1914)  210  Fed. 
918,  wherein  the  court  said:  "These  three 
sections  are  to  be  read  together,  and  a  mean- 
ing arrived  at,  if  possible,  which  will  give 
effect  to  all  their  provisions.  In  the  great 
majority  of  cases  the  alien  comes  direct 
from  the  country  of  his  nativity,  and  in 
case  of  deportation  should  be  returned  there. 
The  Department,  as  the  cases  on  the  sub- 
ject show,  has  been  zealous  to  make  this 
a  universal  rule.    That  would  simplify  mat- 
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ters.  But,  like  most  universal  rules,  it  will 
work  cruel  hardship  in  individual  cases. 
The  general  rule  under  the  statute  clearly 
is  that  the  alien  shall  be  deported  to  the 
country  whence  he  came.  This,  of  course, 
is  not  necessarily  the  country  of  his  nativity 
or  citizenship.  Section  35  gives  a  specific 
definition  of  the  words  *  whence  he  came'  in 
certain  cases.  The  first  clause  of  that  sec- 
tion deals  with  aliens  who  embark  directly 
for  some  port  of  the  United  States.  They 
are  to  be  deported  to  the  place  from  which 
they  embark.  The  second  clause  deals  with 
aliens  who  embark  for  the  United  States, 
but  land  at  some  foreign  contiguous  terri- 
tory. In  my  judgment  the  last  clause,  like 
the  first,  is  confined  to  aliens  who  embark 
'for  the  United  States.'  It  was  a  well- 
known  evil  at  the  time  the  statute  was 
passed  that  aliens  seeking  to  enter  the 
United  States  in  violation  of  its  laws  fre- 
quently landed  either  in  Mexico  or  Canada, 
and  passed  into  the  United  States  across 
the  long  and  unguarded  international 
boundary  lines.  The  last  clause  was  in- 
tended to  meet  that  evil.  If  Mexico  or 
Canada  was  simply  used  as  a  front  porch 
for  entering  the  United  States,  then  the 
alien  was  to  be  dealt  with  the  same  as  if 
the  entry  had  been  made  at  one  of  our  owu 
ports.  The  statute,  however,  clearly  re- 
quires that,  in  order  to  come  within  its 
provisions,  the  alien  must  have  embarked 
'for  the  United  States.'  The  words  'such 
embarkation'  import  into  the  second  clause 
the  embarkation  referred  to  in  the  first 
clause,  and  that  is  an  embarkation  'for  the 
United  States.'  Bv  this  I  do  not  mean  that, 
in  order  to  come  within  the  provisions  of 
section  35,  the  alien  must  have  had  a 
through  ticket  to  some  point  in  the  United 
States  at  the  time  he  embarked  from  the 
trans-Atlantic  or  trans-Pacific  port.  All 
that  is  required  in  order  to  bring  him  with- 
in the  statute  is  that  he  should  have  formed 
the  intent  or  purpose  of  entering  the  United 
States  as  the  final  object  of  his  embarkation. 
Ex  parte  Wong  Yon,  (D.  C.)  176  Fed.  933, 


940,  94l.  This- is  not  inconsistent  with  his 
stopping  in  Canada,  and  presently  renew- 
ing nig  journey  for  the  United  States.  It 
is  wholly  a  question  of  intent  to  be  gathered 
from  all  the  facts  and  circumstances.  When 
these  are  subject  to  difl'erent  inferences,  the 
finding  of  the  Labor  Department  would  be 
conclusive  upon  the  courts.  An  alien 
^hose  ultimate  object  was  to  enter  the 
United  States  might  tarry  for  some  con- 
siderable time  in  Canada  for  the  purpose  of 
eluding  or  deceiving  the  immigration  oflicers. 
In  any  such  case  his  entry  into  the  United 
States  pursuant  to  a  previous  intent  so  to 
do  would  justify  and  require  his  deportation 
to  the  trans-Pacific  or  trans- Atlantic  port  at 
which  he  embarked.  This  interpretation 
will,  in  my  judgment,  fully  meet  the  evil 
which  the  last  clause  of  section  35  waa 
intended  to  provide  against." 

Actual  domicile  in  Canada  or  Mexico  will 
prevent  deportation  to  the  European  port 
of  original  embarkation  and  this  is  for  the 
alien  to  show.  It  is  an  open  question  wheth- 
er an  acquired  domicile  will  change  the 
result.  United  States  v.  Sisson,  (S.  D.  N. 
Y.  1914)  220  Fed.  538;  United  States  y. 
Sisson,  (S.  D.  N.  Y.  1915)  220  Fed.  541. 

Contents  of  warrant  of  deportation.  —  A 
warrant  of  deportation  is  defective  which 
does  not  name  the  port  to  which  the  alien 
shall  be  deported.  This  should  be  the  port 
of  embarkation  as  required  by  statute. 
Where  there  is  no  evidence  of  the  port  of 
embarkation,  the  problem  is  a  practical 
one  and  is  best  solved  by  deportation  to 
whatever  port  is  nearest  to  the  place  where 
the  alien  was  born  and  has  his  family. 
United  States  v.  Sisson,  (S.  D.  N.  Y.  1914) 
220  Fed.  538. 

Amending  warrant  of  deportation.-* 
Where  the  warrant  does  not  provide  for 
deportation  to  the  port  required  by  statute 
it  is  illegal  and  it  is  questionable  whether 
the  District  Court  has  power  to  change  or 
amend  it.  United  States  v.  Sisson,  (S.  D. 
N.  Y.  1914)   220  Fed.  538. 


1912  Supp.,  p.  90,  sec.  2. 

Time  for  deportation  unlimited. -^  To  the 
same  effect  as  the  original  note,  see  Choy 
Gum  V.  Backus,  (C.  C.  A.  9th  Cir.  1915) 
223  Fed.  487. 

Three  years  previous  residence  no  bar. — 
To  the  same  effect  as  the  original  note,  see 
United  States  v.  Czeslicki,  (M.  D.  Pa.  1913) 
209  Fed.  496. 

An  alien  employed  as  a  cook  in  a  house  of 
prostitution  is  squarely  within  the  class  de- 
nounced bv  this  section.  Ex  parte  Loo  Shew 
Ung,  (N.  D.  Cal.  1914)  210  Fed.  990. 


The  words  ''in  any  way  assists,  protects 
or  promises  to  protect  from  arrest"  do  not 
mean  merely  in  any  way  assist  from  arrest, 
as  by  furnishing  money  to  escape  to  one 
who  ii8  threaten»i  with  arrest.  The  inten- 
tion of  the  statute  was  to  declare  unlawful 
the  presence  in  this  country  of  any  alien 
who  in  any  way  assists  a  prostitute  to 
practice  prostitution,  or  towards  its  prac- 
tice. Ex  parte  Young,  (N.  D.  Wash.  1914) 
211  Fed.  370. 
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1909  Supp.,  p.  180,  sec.  2. 

The  constitutioiuility  of  this  section  ifi 
80  well  settled  that  a  writ  of  error  from 
the  United  States  Supreme  Court  to  a  dis- 
trict court  based  on  its  unconstitutionality 
will  be  dismissed  on  the  ground  that  the 
question  has  become  frivolous.  Brolan  v. 
U.  S.,  (1916)  236  U.  S.  216,  35  S.  Ct.  285, 
59  U.  S.  (L.  ed.)  544,  wherein  the  court 
said:  '*The  entire  absence  of  all  ground 
for  the  assertion  that  there  was  a  want  of 
power  in  Congress  for  any  reason  to  adopt 
the  provision  in  question  is  so  conclusively 
foreclosed  by  previous  decisions  as  to  leave 
no  room  for  doubt  as  to  the  wholly  un- 
substantial and  frivolous  character  of  the 
constitutional  question  based  upon  such 
contention."  In  Buttfleld  v.  Stranahan, 
(19t)4)  192  U.  S.  470,  24  S.  Ct.  349,  48 
U.  S.  (L.  ed.)  525,  in  stating  the  previously 
settled  doctrine  on  the  subject  it  was  said: 
'*The  power  to  regulate  commerce  with  for- 
eign nations  is  expressly  conferred  upon 
Congress,  and  being  an  enumerated  power  is 
complete  in  itself,  acknowledging  no  limita- 
tions other  than  those  prescribed  in  the 
Constitution.  Lottery  Case  (Champion  y. 
Ames)  188  U.  S.  321,  353-356,  47  L.  ed. 
492,  500,  501,  23  Sup.  Ct.  Rep.  321,  13 
Am.  Crim.  Rep.  561;  Xjeisy  v.  Hardin,  135 
U.  8.  100,  108,  34  L.  ed.  128,  132,  3  In- 
ters. Com.  Rep.  36,  10  Sup.  Ct.  Rep.  681. 
Whatever  difference  of  opinion,  if  any,  may 
have  existed  or  does  exist  concerning  the 
limitations  of  the  power,  resulting  from 
other  provisions  of  the  Constitution,  so  far 
as  interstate  commerce  is  concerned,  it  is 
not  to  be  doubted  that  from  the  beginning 
Congress  has  exercised  a  plenary  power  in 
respect  to  the  exclusion  of  merchandise 
brought  from  foreign  countries;  not  alone 
directly  by  the  enactment  of  embargo  stat- 
utes, but  indirectly,  as  a  necessary  result 
of  proiisions  contained  in  tariff  legislation. 
It  has  also,  in  other  than  tariff  legislation, 
exerted  a  police  power  over  foreign  com- 
merce by  provisions  which,  in  and  of  them- 
selves, amounted  to  the  assertion  of  the 
right  to  exclude  merchandise  at  discretion. 
This  is  illustrated  by  statutory  provisions 
which  have  been  in  force  for  more  than 
fifty  years,  regulating  the  degree  of  strength 
of  drugs,  medicines,  and  chemicals  en- 
titled to  admission  into  the  United  States, 
snd  excluding  such  as  did  not  equal  the 
standards  adopted.  9  Stat,  at  L.  237,  chap. 
70,  Rev.  Stat.  §  2933.  And  see  Oceanic 
Steam  Nav.  Co.  v.  Stranahan,  214  U.  S. 
320,  334,  335,  53  L.  ed.  1013,  1020,  29 
Sup.  Ct.  Rep.  671;   The  Abby  Dodge,  223 
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U.  S.  166,  176,  56  L.  ed.  390,  32  Sup.  Ct. 
Rep.  310.  Nor  is  there  any  ground  upon 
which  to  rest  the  contention  that  although, 
under  this  settled  doctrine,  it  is  frivolous  to 
question  the  power  of  Congress  to  prohibit 
importations  and  punish  a  violation  of  such 
prohibition,  it  is  open  to  controversy,  and 
therefore  not  frivolous,  to  contend  that 
there  is  a  want  of  power  to  prohibit  and 
punish  the  act  of  knowingly  concealing  or 
moving  merchandise  which  has  been  suc- 
cessfully imported  from  a  foreign  country 
in  violation  of  the  prohibitions  against  such 
importations.  This  conclusion  is  inevitable 
since  it  is  obvous  that  to  concede  that  the 
wrongful  and  successful  evasion  of  the  pro- 
hibition against  bringing  in  imported  mer- 
chandise, or  of  knowingly,  in  violation  of 
a  further  prohibition,  dealing  with  such 
merchandise,  was  beyond  the  scope  of  the 
complete  power  to  prohibit  importation, 
would  be  in  substance  to  deny  any  power 
whatever.  Indeed,  it  is  evident  that  a 
power  to  prohibit  which  is  operative  and 
effective  only  as  long  as  its  prohibition;^ 
are  not  disobeyed  is  not  an  absolute  power, 
but  is  scarcely  worthy  of  being  denominated 
a  relative  one.  But  the  authority  being 
absolute,  it  follows  that  the  right  to  assert 
it  must  endure  and  reach  beyond  the  mere 
capacity  of  persons  to  evade  its  commands 
to  the  control  of  those  things  which  are  es- 
sential to  make  the  power  existing  and 
operative, — a  conclusion  the  truth  of  which 
cannot  be  escaped  in  the  light  of  the  doc- 
trine on  that  subject,  so  luminously  stated 
in  Gibbons  v.  Ogden,  9  Wheat.  1,  6  L.  ed. 
23,  and  which  has  been  the  guide  by  which 
the  Constitution  has  been  successfully  in- 
terpreted and  applied  from  that  day  to 
this." 

In  Steinfeldt  v.  United  States,  (C.  C.  A. 
9th  Cir.  1915)  219  Fed.  879,  it  appeared 
that  the  plaintiff  in  error  was  convicted 
under  an  indictment  brought  under  the  lat- 
ter portion  of  this  section.  It  was  conceded 
that  the  first  portion  of  the  section,  which 
prohibits  the  importation  of  opium  into  the 
United  States  is  constitutional,  but  it  was 
contended  that  the  provision  making  punish- 
able one  who  "shall  receive,  conceal,  buy, 
or  sell"  opium  is  unconstitutional  on  the 
ground  that  the  point  at  which  opium  un- 
lawfully imported  into  the  United  States 
is  transferred  to  the  possession  of  another, 
is  the  disappearing  point  of  the  authority 
of  the  United  States  over  the  same,  and 
that  at  that  point  the  opium  loses  its  identi- 
ty as  an  article  of  foreign  commerce,  and 


1909  Supp.,  p.  180,  sec.  2.   IMPORTS  AND  EXPORTS.  Wi*  Supp.,  p.  156,  sec  1. 


becomes  mixed  with  the  taxable  property 
of  the  state,  and  becomes  subject  to  the 
police  power  of  the  state  to  regulate  the 
public  health,  morals,  and  social  welfare  of 
the  citizens  of  the  state,  and  is  no  longer 
subject  to  federal  authority.  The  court 
said:  "The  contention  cannot  be  sustained. 
We  may  assume,  as  the  plaintiff  in  error 
contends,  that  the  act  under  consideration 
was  passed  under  the  authority  of  Congress 
to  regulate  commerce  with  foreifpi  nations, 
and  that  it  is  an  absolute  prohibition  of 
the  importation  of  opium,  and  is  not  the 
exercise  of  the  authority  of  Congress  to 
levy  duties,  imposts,  and  excises;  but  we 
find  no  ground  for  holding  that  the  authori- 
ty of  Congress  does  not  go  the  full  extent 
of  the  legislative  act  in  question.  To  re- 
ceive or  conceal  opium  after  it  is  imported, 
and  with  knowledge  of  its  illegal  importa- 
tion, is  in  effect  to  participate  in  the  illegal 
Importation.  It  is  an  act  which  encourages, 
induces,  and  supplements  the  act  of  the 
illegal  importer.  This  is  what  the  plaintiff 
in  error  did.  Opium  was  found  in  his  pos- 
session, and  he  Knew  that  it  had  been  im- 
ported contrary  to  law.  In  a  similar  case, 
Judge  McPherson  said  that:  'The  offender's 
possession  of  such  opium  within  the  terri- 
tory of  the  United  States — his  possession 
of  it  elsewhere  is  not  now  in  question — is 
sufficient  evidence  of  guilt  to  justify  a  jury 
in  convicting.'  United  States  v.  Caminata, 
( D.  C. )  194  Fed.  903.  The  act  of  February 
9,  1909,  is  similar  in  its  general  provisions 
to  section  3082  of  the  Revised  Statutes  [2 
Fed  Stat.  Annot.  748],  which  provides  that 
one  who  'shall  fraudulently  or  knowingly 
*  *  *  receive,  conceal,'  etc.,  'merchandise, 
contrary  to  law,  •  ♦  ♦  knowing  the  same 
to  have  been  imported  contrary  to  law,  shall 
be'  subject  to  fine,  etc.  Under  that  law  it 
has  been  held  that,  where  a  defendant  was 
found  in  possession  of  smuggled  goods,  it 
was  incumbent  upon  him  to  explain  his 
posgession  to  the  satisfaction  of  the  jury, 
and  that  otherwise  he  would  be  found  guilty. 
United  States  v.  Fraser,  (C.  C.)  42  Fed. 
140;  Reagan  v.  United  States,  157  U.  S.  301, 
15  Sup.  Ct.  610,  39  L.  ed.  709.  In  the  case 
last  cited,  Reagan  was  found  guilty  of  re- 
ceiving into  his  possession  and  concealing; 
40  head  of  cattle  which  had  been  smuggled 
into  the  United  States  fraudulently  and 
knowingly  and  with  intent  to  defraud  the 
United  States.  Those  cases  are  analogous 
to  the  case  at  bar,  and  the  principle  in- 
volved is  the  same.  'The  case  is  distinguish- 
able from  United  States  v.  Gould,  25  Fed. 
Cas.  1375,  and  Keller  v.  United  States,  213 
U.  S.  138,  29  Sup.  Ct.  470,  53  L.  ed.  737,  16 
Ann.  Cas.  1066,  cited  by  the  plaintiff  in 
error.  In  the  first  of  those  cases  the  in- 
dictment did  not  allege  that  the  defendant 


held  the  slave  knowing  her  to  have  been 
unlawfully  imported,  and  although  in  the 
Keller  Case  it  was  held  that  the  portion 
of  Act  February  20,  1907,  c.  1134,  §  3,  34 
Stat.  898  [1909  Supp.  Fed.  Stat.  Annot. 
163],  which  makes  it  a  (elouy  to  harbor 
alien  prostitutes,  was  unconstitutional  as 
to  one  who  harbored  such  a  person  without 
knowledge  of  her  alienage  or  her  unlawful 
coming  into  the  Unit^  States,  on  the 
ground  that  such  a  regulation  was  matter 
within  the  police  power  reserved  to  the 
state,  the  distinction  to  be  observed  between 
that  case  and  this  is  the  fact  that  the 
harboring  which  was  forbidden  by  law  had 
nothing  to  do  with  the  unlawful  importa- 
tion, was  entirely  dissociated  therefrom,  and 
was  purely  a  regulation  as  to  dealngs  by 
persons  who,  in  the  matter  involve,  were 
subject  only  to  state  regulation.'" 

The  presumption  arising  from  unexplained 
possession  of  opium,  though  beyond  any  in 
revenue  laws  or  elsewhere,  appears  to  come 
within  the  limits  of  legisUtive  power. 
Doubtless  it  goes  far  to  prevent  possession, 
use  and  intrastate  traffic  in  opium  w^hich 
are  subject  only  to  state  police  power;  but 
this  is  only  incidental  to  regulation  of  for- 
eign commerce  over  which  Congress  has 
exclusive  authority.  This  section  provides 
for  presumptions  or  prima  facie  proof  of 
the  offense,  which,  while  sufficient  to  sus- 
tain a  verdict  of  guilty,  may  or  may  not 
be  sufficient  to  satisfy  the  jury  of  the' guilt 
of  the  accused  beyond  a  reasonable  doubt. 
It  is  but  what  is  commonly  styled  a  rule  of 
evidence  and  not  a  substantive  law  creating 
a  new  offense  and  does  not  deprive  the  jury 
of  its  function  of  weighing  evidence  and 
determining  facts.  Like  presumptions  are 
familiar  to  common  and  statutory  law  in 
England  and  this  country.  So  too,  to  civil 
law,  they  dictate  the  burden  of  evidence  as 
public  policy  may  require.  Conforming  to 
ancient  procedure,  when  not  prohibited  by 
Constitutions,  legislative  bodies  have  power 
to  create  them  and  in  their  application  is 
"due  process  of  law,"  provided  there  ts 
rational  connection  between  the  facts  there- 
from inferred,  that  the  inferences  are  not 
BO  unreasonable  as  to  be  mere  arbitrary 
mandates  and  that  the  party  affected  is  fr^ 
to  oppose  them.  United  States  v.  Yee  Fing, 
(D.  C.  Mont.  1936)  222  Fed.  154. 

Weight  of  clTcumstantial  evidence.  —  A 
conviction,  in  a  criminal  prosecution,  for  a 
violation  of  this  section,  founded  upon  cir- 
cumstantial evidence  will  not  be  disturbed, 
and  the  court's  rulings  in  admitting  evi- 
dence of  that  character  will  be  sustained 
if  such  testimony  tends  even  remotely  to 
establish  the  ultimate  fact.  Louie  v.  United 
States,  (C.  C.  A.  9th  Cir.  1914)  218  Fed.  36. 


1914  Supp.,  p.  156,  sec.  1. 


Shipment  to  foreign  territory.  —  Con-  shipment  of  munitions  of  war  from  New 
struing  this  act,  in  a  case  wherein  the  Haven  in  the  State  of  Connecticut  to  Tuc- 
indictment  charged  the  defendants  with  the  son,  Arizona,  with  the  intent  that  thev 
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YoL  m,  p.  838,  sec.  3. 


should  be  transhipped  to  the  state  of 
Sonera,  Mexico,  the  court  said:  "The  in- 
dictment, it  is  true,  charges  that  the  de- 
fendants caused  the  munitions  of  war  to 
be  shipped  from  New  Haven,  Conn.,  to 
Tucson,  Ariz.;  but  the  shipment  of  muni- 
tions of  war  from  one  point  in  the  United 
States  of  America  to  another  point  within 
the  United  States  of  America  cannot  within 
itself  be  deemed  to  be  an  offense  under  the 
joint  resolution  of  Congress  quoted  above, 
because  that  resolution  distinctly  makes  the 
shipping  of  the  forbidden  goods  from  some 
point  in  the  United  States  in  the  forbidden 
territory  an  offense,  and  nowhere  does  it 
prohibit  the  shipping  of  the  goods  from  one 
point  in  the  United  States  to  another  point 
in  the  United  States,  no  matter  how  near 
the  point  of  destination  within  the  United 
States  may  be  to  the  forbidden  territory; 
so  that,  when  this  indictment  is  stripped 
of  the  surplusage  which  it  contains,  it 
charges  nothing  oh  its  face  except  the  in- 
tent to  ship  the  goods  into  Mexico.  A  care- 
ful examination  of  the  joint  resolution  of 
Congress  above  referred  to  discloses  no 
provision,  either  in  its  express  terms  or 
which  could  follow  from  necessary  implica- 
tion, that  the  mere  intent  to  ship  the  goods 
into  the  forbidden  territory  should  be 
deemed  an  offense  under  the  resolution,  and, 
so  long  as  the  defendants  confine  themselves 
to  mere  intent,  they  are  guilty  of  no  offense 
nnder  the  resolution;  it  is  only  when  they 
put  that  intent  into  effect  by  causing  an 
actual  shipment  to  be  made  from  some  point 
m  the  United  States  to  some  point  within 
the  forbidden  territory — that  is,  within  the 
Cnited  States  of  Mexico — that  they  become 
chargeable  with  an  offense."  United  States 
V.  Steinfield,  (D.  C.  Ariz.  1913)  209  Fed. 
904.  To  the  same  effect  see  United  States 
V.  Phelps-Dodge  Mercantile  Co.,  (D.  C.  Ariz. 
1913)  209  Fed.  910. 

Juiifldiction.  —  The   jurisdiction    of   the 


courts  under  this  act  inheres  in  the  district 
of  the  initial  point  of  the  offense.  Thus 
where  the  indictment  charged  that  the  de- 
fendants made  and  caused  to  be  made  a 
certain  shipment  of  munitions  of  war  from 
the  city  of  New  Haven  in  the  state  of 
Connecticut,  to  the  city  of  Tucson  in  the 
state  and  district  of  Arizona,  the  court  in 
denying  jurisdiction  said:  ''The  shipment 
of  the  goods  is  the  thing  forbidden  by  the 
statute,  and  not  the  mere  ordering  of  a  ship- 
ment to  be  made,  if,  indeed,  an  order  was 
made,  as  does  not  clearly  appear;  and  as 
the  term  'shipment'  means  the  act  of  ship- 
ping anything,  or  the  act  of  putting  the 
thing  to  be  snipped  on  board  of  the  means 
of  transportation,  it  seems  clear  that  the 
initial  point  of  this  shipment  was  New 
Haven,  Conn.,  and  not  Tucson,  Ariz.,  and, 
such  being  the  case,  it  is  plain  that  the 
jurisdiction  of  the  initial  point  of  the  offense 
alleged  was  in  the  District  Court  of  the 
United  States  for  the  District  of  Connecti- 
cut, rather  tiian  in  the  District  Court  of 
the  United  States  for  the  District  of 
Arizona."  United  States  v.  Steinfield,  (D.  C, 
Ariz.  1913)  209  Fed.  904.  To  the  same  effect 
see  United  States  v.  Phelps-Dodge  Mercan- 
tile Co.,  (D.  C.  Ariz.  1913)  209  Fed.  910. 

Indictment.  —  An  indictment,  under  this 
Act,  must  name  the  place  of  destination 
and  the  person  or  persons  to  whom  the 
shipment  is  alleged  to  have  been  consigned; 
otherwise  it  is  lacking  in  "that  degree  of 
certainty  which  is  required  in  criminal 
pleadings  in  order  to  notify  the  defendant, 
as  well  as  the  court,  of  the  nature  of  the 
offense  charged  and  to  enable  the  defendant 
to  plead  any  judgment  which  may  be  rend- 
ered in  the  case  as  a  bar  to  subsequent 
prosecution  for  the  same  offense."  United 
States  V.  Steinfield,  (D.  C.  Ariz.  1913)  209 
Fed.  904.  To  the  same  effect  see  United 
States  V.  Phelps-Dodge  Mercantile  Co.,  (D. 
C.  Ariz.  1913)   209  Fed.  910. 


INDIANS. 


Vol.  Ill,  p.  337,  sec.  463. 

The  object  of  the  establishment  of  the 
oflBce  was  to  create  an  administrative  agency 
with  broad  powers  adequate  to  the  execu- 
tion of  the  policy  of  the  Government,  as 


determined  by  the  acts  of  Congress,  with 
respect  to  the  Indians  under  its  guardian- 
ship. U.  S.  V.  Birdsall,  (1914)  233  U.  S. 
223,  34  S.  Ct.  512,  58  U.  S.  (L.  ed.)  930. 


Vol  III,  p.  338,  sec.  3. 

A  seal  is  essential  to  make  copi 
1915)  174  S.  W.  1036. 

F.  S.  A.  Supp.— 31. 


admissible  in  evidence.    Kewsom  r.  Langford,  (T 
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Vol.  HI,  p.  367,  sec.  2103. 

A  contract  of  guaranty  made  by  a  tribe 
of  Indians  which  therein  guaranteed  the 
payment  of  supplies  furnished  members  of 
the  tribe  must  be  in  accordance  with  this 


section.  Green  ▼.  Menominee  Tribe,  (1814) 
233  U.  S.  558,  34  S.  Ct.  706,  58  U.  S.  (L. 
ed.)  1093,  alfirminy  47  Gt.  CL  281. 


Vol.  Ill,  p.  373,  sec.  2115. 

This  section  is  dted  in  United  States  r.  Mackey,  (E.  D.  Okla.  1913)  214  Fed.  137. 


Vol.  Ill,  p.  373,  sec.  2116. 

Alienation  by  indiWdual  Indians.  —  "This 
section  declares  that  no  conveyance  from  an 
Indian  tribe  shall  be  of  any  validity  in 
law  or  in  equity  unless  authorized  by  treaty. 
As  the  tribe  can  not  sell,  neither  can  the 

Vol.  Ill,  p.  382,  sec.  2139. 

Introduction  into  Indian  Country.  —  Liq- 
uor in  the  possession  of  persons  passing 
through  an  Indian  Reservation,  for  legiti- 
mate personal  use  and  not  intended  for  sale 
or  other  disposition  among  Indians,  is  not 
an  introduction  of  liquor  into  the  Indian 
Country  within  the  meaning  of  this  section. 
United  States  y.  Taddish,  (D.  C.  Ariz.  1913) 
211  Fed.  490. 

That  portion  of  Oklahoma  formerly  the 
Indian  Territory  is  still  governed  by  this 
section.  Archard  ▼.  United  States,  (C.  C. 
A.  8th  Cir.  1914)  212  Fed.  146;  Buffo  v. 
United  States,  (CCA.  8th  Cir.  1914)  213 
Fed.  222. 

Effect  of  Oklahoma  Enabling  Act  as  re- 
pealing section.  —  Section  3  of  the  Oklahoma 

Vol.  Ill,  p.  384,  sec.  1. 

Constitutionality.  ^  The  power  of  Con- 
gress to  prohibit  the  introduction  of  intoxi- 
cating liquors  into  an  Indian  reservation, 
wheresoever  situate,  and  to  prohibit  traffic 
in  such  liquors  with  tribal  Indians,  whether 
upon  or  off  a  reservation  and  whether  with- 
in or  without  the  limits  of  a  state,  does 
not  admit  of  any  doubt.  It  arises  in  part 
from  the  clause  in  the  Constitution  invest- 
ing Congress  with  authority  "to  regulate 
commerce  with  foreign  nations,  and  among 
the  several  States,  and  with  the  Indian 
tribes,"  and  in  part  from  the  recognized 
relntion  of  tribal  Indians  to  the  Federal 
Government.  This  power  to  protect  the  Gov- 
ernment's Indian  wards  against  the  evils  of 
intemperance,  of  which  they  are  easy  vic- 
tims, IS  sufficiently  comprehensive  to  enable 
Congress,  when  securing  the  cession  of  part 
of  an  Indian  reservation  within  a  state,  to 
prohibit  the  sale  of  intoxicants  upon  the 
ceded  lands,  if  in  its  judgment  that  is 
reasonably  essential  to  the  protection  of 
the  Indians  residing  upon  the  unceded 
lands.  Perrin  v.  U.  S.,  (1914)  232  U.  S. 
478,  34  S.  Ct.  387,  58  U.  S.  (L.  ed.)  691. 


individual  members,  for  they  have  neither 
an  undivided  interest  in  the  tribal  land  nor 
vendible  interest  in  any  particular  tract.'' 
Franklin  v.  Lynch,  (1914)  233  U.  S.  269^ 
34  S.  Ct.  505,  58  U.  S.  (L.  ed.)  954. 


enabling  act  (see  1909  Supp.  p.  634)  did  not 
repeal  this  section  either  as  to  interstate 
or  intrastate  shipments  of  liquor.  Joplin 
Mercantile  Co.  v.  U.  S.,  (1915)  236  U.  S. 
631,  35  S.  Ct.  291,  59  U.  S.  (L.  ed.)  705, 
affirming  (C.  C  A.  8th  Cir.  1914)  213  Fed. 
926. 

Evidence.  —  For  evidence  held  sufficient 
to  convict  under  this  section  upon  a  charge 
of  introducing  liquor  into  Indian  country, 
see  Archard  v.  United  States,  (C.  C.  A.  8th 
Cir.  1914)  212  Fed,  146. 

Conspiracy  to  commit  offense.^ For  a 
sufficient  indictment,  see  Joplin  Mercantile 
Co.  V.  U.  S.  (1916)  236  U.  S.  531,  35  S.  Ct. 
291,  69  U.  S.  (L.  ed.)  705,  affirming  (C  C 
A.  8th  Cir.  1914)  213  Fed.  926. 


Section  not  repealed.  —  Section  3  of  the 
Oklahoma  enabling  act  (see  1909  Supp.  p. 
634)  did  not  repeal  this  section  either  as 
to  intrastate  or  interstate  shipments  of 
liquors.  Joplin  Mercantile  Co.  v.  'U.  S., 
(1915)  23C  U.  S.  531,  35  S.  Ct  291,  59  U. 
S.  (L.  ed.)  705,  affirming  (C  C  A.  8th  C?ir. 
1914)   213  Fed.  926. 

This  section  has  been  contrasted  with  Act 
of  March  1,  1895,  c.  145,  sec.  8,  (see  3  Fed. 
Stat.  Annot.  424)  and  it  has  been  held  that 
the  acts  of  1895  and  1897  create  distinct 
offenses,  punishable  differently,  and  necessi- 
tating evidence  of  a  different  character  to 
justify  a  conviction.  The  act  of  1897  pro- 
hibits the  introduction  of  intoxicating  liq- 
uors into  the  Indian  country,  and  expresslj 
defines  what  shall  be  Indian  coimtry  within 
the  meaning  of  the  act.  On  the  other  hand, 
the  act  of  1895  prohibits  the  introduction 
of  liquors  into  the  Indian  Territory  as  it 
then  existed,  and  which  act,  it  has  been 
authoritatively  held,  is  still  in  force,  in 
that  part  of  the  state  of  Oklahoma  which, 
before  the  state  was  admitted  into  the 
Union,  constituted  the  Indian  Territory. 
Therefore  an   indictment  which  charges  a 
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violation  of  both  statutes  is  void  for  du- 
plicity. Ammerman  v.  United  States,  (G. 
C.  A.  8th  Cir.  1914)  216  Fed.  326.  See  also 
Chambliss  v.  United  States,  (C.  C.  A.  8th 
Cir.  1914)   218  Fed.  154. 

Territory  affected  by  act.  —  This  act  has 
to  do  with  the  introduction  of  liquor  into 
"Indian  country"  as  contradistinguished 
from  Indian  territory  as  a  whole,  the  latter 
heing  governed  by  section  8  of  the  Act  of 
March  1,  1895,  c.  145,  28  Stat.  L.  693,  3 
Fed.  Stat.  Annot.  p.  424.  Joplin  Mercantile 
(3o.  V.  U.  S.,  (1915)  236  U.  ^  631,  35  S.  Ct. 
291,  69  U.  S.  (L.  ed.)  705,  affirming  (0.  C. 
A.  8th  Cir.  1914)  213  Fed.  926. 

Indian  country  includes  Indian  country 
within  a  state  and  includes  an  Indian  reser- 
vation. Pronovost  v.  U.  S.,  (1914)  232  U. 
S.  487,  34  S.  Ct.  391,  58  U.  S.  (L.  ed.)  696. 

The  determination  of  what  is  and  what  is 
not  Indian  country,  as  that  term  ia  em- 


ployed in  the  act,  depends  upon  the  fact 
as  to  whether  the  Indian  title  under  which 
the  land  wais  formerly  held  has  or  has  not 
been  completely  extinguished  by  subsequent 
grants.  Royal  Brewing  Co.  v.  Missouri, 
etc.  R.  Co.,  (D.  C.  Kan.  1914)  217  Fed. 
146.  It  has  been  held  that  a  railroad  right 
of  way  across  the  Flathead  Indian  reserva- 
tion in  Montana  is  not  a  part  of  said  reser- 
vation in  contemplation  of  this  act  pro- 
hibiting the  introduction  of  intoxicating 
liquors  into  the  Indian  country,  for  the  * 
reason  that  the  Indian  title  to  said  right 
of  way  had  been  extinguished  prior  to  the 
adoption  of  the  act.  State  v.  Tilden,  (1916) 
27  Idaho  262,  147  Pac.  1066. 

Conspiracy  to  commit  offense.  —  For  a 
sufficient  indictment  see  Joplin  Mercantile 
Co.  V.  U.  S.,  (1915)  236  U.  S.  531,  35  S.  Ct. 
291,  59  U.  S.   (L.  ed.)   706. 
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Construction.  —  This  statute  is  highly 
penal  and  is  not  in  aider  of  the  revenues, 
hence  it  must  be  strictly  construed,  doubts 
resolved  in  favor  of  those  against  whom 
it  is  invoked,  no  person  or  case  held  within 
it  unless  clearly  within  its  letter,  and  all 
not  to  defeat  but  to  effectuate  the  legisla- 
tive intent.  United  States  v.  Two  Gallons 
of  Whiskey,  (D.  C.  Mont.  1914)  213  Fed. 
986,  wherein  it  appeared  that  information 
was  laid  under  this  section  for  the  forfeiture 
of  whiskey,  and  of  the  horses,  harness  and 
wagon  with  which  it  was  introduced  into 
the  Indian  country  and  which  were  seized. 
The  court  stated  the  facts  as  follows: 
"From  the  pleadings  and  concessions  of  the 
parties  it  appears  that  the  whiskey  was 
the  property  of  one  Eneas  Grandjo,  one 
horse  was  the  property  of  James  Matt,  the 
harness  was  the  property  of  Matt's  father, 
and  one  horse  and  the  wagon  were  the  prop- 
erty of  Matt's  mother.  Matt  is  16  years  of 
age,  and  lives  with  his  parents  in  the 
Indian  country.  He  and  his  mother  are 
Indian  wards  of  the  government.  The 
parents  permitted  Matt  to  take  the  team, 
harness,  and  wagon  to  drive  to  the  post 
office  at  Arlee  within  the  Indian  country. 
He  made  the  drive  and  then  drove  to  Mis- 
soula without  the  Indian  country,  with 
Grandjo  as  a  passenger  and  on  the  latter's 
persuasion.  Tnere  Grandjo  purchased  the 
whiskey.  He  procured  Matt  to  transport  it 
and  him  back  into  the  Indian  country,  and 
there  the  seizure  was  made.  Matt's  parents 
authorized  him  to  drive  to  Arlee  only,  and 
had  no  knowledge  of  and  did  not  sanction 
his  drive  to  and  from  Missoula,  or  his  acts 
in  connection  therewith.  James  Matt  and 
his  parents  are  claimants  herein."  Holding 
that  the  statute  did  not  impose  a  forfeiture 
of  the  property  of  the  minor's  parents,  the 
eourt,  referring  to  the  statute,  said:  "Not- 
ing that  it  forfeits  the  liquor  introduced 
and  found,  regardless  of  ownership  and 
introducer,  the  statute  directs  search  of  the 
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introducer's  conveyances,  if  he  is  a  white 
person  or  Indian,  and  seizure,  libel,  and  for- 
feiture of  the  introducer's  conveyances  and 
goods.  This  restrictive  language,  in  view 
of  its  absence  in  the  matter  of  the  liquor, 
and  in  view  of  the  nature  of  the  statute 
and  in  view  of  the  language  of  analogous 
statutes,  is  significant  of  congressional  in- 
tent to  limit  the  forfeiture  to  the  property 
owned  by  him  who  is  guilty  of  the  prohibit- 
ed act.  Otherwise  the  stage,  steamer,  or 
other  conveyance  of  a  common  carrier  in  the 
Indian  country  would  be  forfeited  for  the 
secret  introduction  of  liquor  by  a  passenger 
in  or  by  the  driver  or  captain  of  any  such 
conveyance,  though  the  owner  was  in  ignor- 
ance thereof;  so,  likewise,  the  goods  of  ship- 
pers aboard  such  conveyances.  And  if  not 
the  goods  of  others  m  the  introducer's 
custody,  why  the  conveyances  of  others  in 
his  custody?  It  is  true  that  in  the  proceed- 
ings of  this  character  the  thing  involved, 
and  not  its  owner,  is  the  offender  and  is 
proceeded  against,  but  it  is  the  thing  made 
liable  by  the  statute.  In  some  cases  the 
thing  is  so  made  the  offender  regardless  of 
ownership,  and  therein  ignorance  and  inno- 
cence of  the  owner  is  no  barrier  to  forfeit- 
ure. If  those  to  whom  he  intrusted  his 
property  for  honest  purposes  divert  it  to 
dishonest  uses,  his  only  remedy  is  to  pur- 
sue the  delinquent  party.  In  other  cases 
the  thing  is  not  made  the  offender,  nor  pro- 
ceeded against  unless  owned  by  the  person 
whose  act  in  connection  therewith  invokes 
forfeiture,  or  unless  the  owner  knowingly 
permitted  the  thing  to  be  used  therein  by 
said  person.  In  still  other  cases,  the  statute 
imposes  forfeiture  upon  -some  things,  some 
interests,  some  properties,  and  not  upon 
others.  Forfeitures  are  odious,  and  to  be 
declared  only  when  clearly  imposed  by  stat- 
ute. When  they  are  claimed  against  those 
whose  only  offense  is  that  they  lawfully 
intrusted  their  property  to  others  who  be- 
trayed the  trust  and  diverted  the  property 
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to  unlawful  uses,  it  mujst  be  very  clear  in- 
deed that  the  owners  are  within  both  the 
letter  and  spirit  of  the  statute,  or  the  claim 
must  be  disallowed.  The  statute  herein  has 
DO  application  to  the  property  of  Matt's 
parents.  The  whisky  of  Grandjo  and  the 
horse  of  James  Matt  are  alone  declared 
forfeited.  The  parents  of  Matt  will  have 
judgment.  The  seizure  of  their  property 
was  with  probable  cause,  however,  and  upon 
reasonable  grounds;  and  a  certificate  there- 
of will  be  entered," 

Seizure  must  be  within  Indian  Country.  — 
In  Fehrenbach  Wine,  etc.  Go.  v.  Atchison, 
etc.,  R.,  Co.,  (1914)  182  Mo.  App.  1,  167 
S.  W.  631,  the  court  said:  "Any  and  all 
authority  conferred  by  section  2140  of  the 
United  States  statutes  is  confined  to  acts 
performed  in  the  Indian  country.  The  act 
of  Congress  in  question  does  not  authorize 
a  federal  officer  to  seize  and  destroy  spirit- 
uous liquors  in  the  state  of  Elansas,  how- 
ever near  it  may  be  to  the  prohibited  line 
of  the  Indian  country.  The  officer's  jurisdic- 
tion in  this  respect  is  territorial  and  con- 
fined to  the  Indian  country.  Such  is  the 
ruling  of  the  United  States  Circuit  Court 
of  Appeals  lor  this  circuit  in  the  case  of 
Evans  v.  Victor,  204  Fed.  361,  122  C.  C.  A. 
531,  where  the  court,  in  ruling  that  the  land 
in  the  original  town  of  Muskogee,  Okla.,  is 
not  part  of  the  Indian  country,  said:     'It 


is  conceded  by  counsel  for  defendants,  and 
is  settled  by  repeated  decisions  of  the  Su- 
preme Court,  that  the  power  of  the  officers 
of  the  Interior  Department,  and  of  the  of* 
ficers  of  the  arm^,  to  cause  such  searches 
and  seizures  is  limited,  by  the  terms  and 
the  true  construction  of  section  20  of  the 
act  of  1834,  and  of  sections  2139  and  2140 
of  the  Revised  Statutes,  to  searches  and 
seizures  in  the  Indian  country,  and  that 
they  are  without  authority  to  cause  such 
searches  and  seizures  outside  the  Indian 
country.  •  •  *  The  result  is  that  the 
defendants  had  no  authority  to  make  the 
search  which  they  made,  and  those  they 
threaten  to  make,  unless  the  land  in  the 
city  of  Muskogee  on  which  the  plaintiff's 
drug  store  was  located  was  in  the  Indian 
country.'  In  Bates  v.  Clark,  95  U.  S.  204, 
24  L.  ed.  471,  where  the  seizure  of  liquor» 
at  a  place  not  in  the  Indian  country  was 
sought  to  be  justified  under  this  act  ol 
Congress,  the  court  ruled:  'The  plaintiffs 
below  violated  no  law  in  having  the  whisky 
for  sale  at  the  place  where  it  was  seized; 
and  the  twentieth  section  of  the  act  of  183^ 
as  amended  by  the  act  of  1864,  conferred 
no  authority  whatever  on  the  defendants,  to 
seize  the  property.'  See,  also,  Clairmont  v. 
United  States,  225  U.  S.  551,  32  Sup.  Ct. 
787,  56  L.  ed.  1201.'* 
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"Indian  Country  embraces  lands  allotted 
in  severalty  to  the  Indians.  U.  S.  v.  Pelican, 
(1914)  232  U.  S.  442,  34  S.  Ct.  396,  58  U. 
S.  (L.  ed.)  676. 

The  Colville  Reservation,  set  apart  by 
executive  order  on  July  2,  1872  (Exec.  Ord. 
Ind.  Reserv.  (ed.  1912)  194,  195;  1  Kappler. 
915,  916)  and  repeatedly  recognized  by  acts 
of  (Congress,  is  a  legally  constituted  reserva- 
tion, and  as  such  it  is  included  in  the  "In- 
dian country"  to  which  §  2145  of  the  Re- 
vised Statutes  refers,'  and  it  is  none  the 
less  embraced  within  that  description  be- 
cause it  was  segregated  from  the  public 
domain.  The  fact  that  the  reservation  is 
within  the  state  of  Washington  is  immate- 
rial. U.  S.  V.  Pelican,  (1914)  232  U.  S. 
442,  34  S.  Ct.  396,  58  U.  S.  (L.  ed.)  676. 

Murder.  —  To  the  same  effect  as  to  the 
original  note,  see  U.  S.  v.  Pelican,  (1914) 
232  U.  S.  442,  34  S.  Ct.  396,  58  U.  S.  (L. 
Id.)   676. 

Larceny,  when  committed  upon  an  Indian 
/eservation,  is  punishable  under  the  laws  of 
the  United  States  within  this  section.  State 
V.  Condon,  (1914)  79  Wash.  97,  139  Pac. 
871,  wherein  the  court  said:  "The  sole 
question  for  our  consideration  is  whether 
the  superior  court  of  the  state  of  Washing- 
ton, in  and  for  Okanogan  county,  has  juris- 
diction of  the  offense  charged,  as  contended 
by  appellant,  or  whether  exclusive  juris- 
diction of  such  offense  is  vested  in  the  feder- 
al district  court,  as  contended  by  respond- 
ent.    Jurisdiction  of  the  federal  couits  of 
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offenses  committed  by  er  against  Indians, 
and  upon  Indian  reservations,  depends  upon 
the  proper  construction  of  the  federal  stat- 
utes hereinafter  mentioned.  Section  2145 
of  the  Revised  Statutes  of  the  United  States 
reads  as  follows:  'Except  as  to  crimes  tiie 
punishment  of  which  is  expressly  provided 
for  in  this  title,  the  general  laws  of  the 
United  States  as  to  the  punishment  of 
crimes  committed  in  anv  place  within  the 
sole  and  exclusive  jurisdiction  of  the  United 
States,  except  the  District  of  Columbia, 
shall  extend  to  the  Indian  country.'  Sec 
tion  2146  provides  that:  'The  precedin$( 
section  shall  not  be  construed  to  extend  to 
[crimes  committed  by  one  Indian  against  the 
person  or  property  of  another  Indian,  nor 
to]  anv  Indian  committing  any  offense  in 
the  Indian  country  who  has  been  punished 
by  the  local  law  of  the  tribe,  or  to  any  case 
where,  by  treaty  stipulations  the  exclusive 
jurisdiction  over  such  offenses  is  or  may  b« 
secured  to  the  Indian  tribes  respectively.' 
Construing  these  two  sections,  the  Su- 
preme Court  of  the  United  States,  in  Ex 
parte  Crow  Dog,  104  U.  S.  556,  3  Sup.  Ct. 
396,  27  L.  ed.  1030,  discharged  the  petitioner 
who  had  been  convicted  in  the  territorial 
district  court  sitting  as  a  Circuit  Court  of 
the  United  States,  holding  that  the  crime 
of  murder  committed  on  an  Indian  reserva- 
tion within  the  territory  of  Dakota,  by  one 
Indian  against  another,  was  not  a  subject 
of  jurisdiction  of  the  federal  courts.  It  is 
suggested  by  Mr  Justice  Pitney,  in  Donnel* 
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ly  ▼.  U.  S.,  228  U.  S.  243,  270,  33  Sup.  Ct 
449,  57  L.  ed.  820,  Ann.  Caa.  1013E,  710, 
that  one  result  of  that  deciaion  was  the 
enactment  of  section  9  of  the  act  of  March 
3,  1885,  c.  341,  23  Stat.  385,  [3  Fed.  Stat. 
Annot.  388].  It  will  be  noted  that  the 
prosecuting  attorney  in  the  information  has 
pleaded  facts  showing  that  the  offense  there- 
in charged  was  committed  by  respondent 
within  that  portion  of  Okanogan  county 
known  as  the  diminished  Colville  Indian 
reservation;  that  the  property  stolen  be- 
longed to  one  Mrs.  Jessie  Chief,  an  Indian 
of  the  full  blood;  that  the  respondent  him- 
self was  an  Indian  of  the  quarter  blood; 
that  he  and  Mrs.  Chief  each  resided  within 
the  Indian  reservation;  that  each  of  them 
was  the  holder  of  an  allotment  of  land  there- 
in; that  neither  of  them  had  received  any 
patent  from  the  United  States  for  their 
several  allotments;  and  that  they  are  both 
nnder  the  charge  of  an  Indian  agent  of  the 

Vol.  Ill,  p.  388,  sec.  9. 

Effect  of  Act.  —  To  the  same  effect  as  the 
original  note,  see  Kitto  v.  State,  (Keb. 
1915)   152  N.  W.  380,  L.ILA.  1915F  587. 

The  crime  of  assault  hj  an  allottee 
Indian,  upon  another  allottee  Indian  in 
the  state  of  Nebraska,  and  within  the  limits 

Vol.  Ill,  p.  406,  sec.  31. 

Force  and  meaning.  —  The  Arkansas  laws 
made  applicable  to  the  Indian  Territory 
have  the  same  force  and  meaning  that  they 
have    in    Arkansas.      Adkins    v.    Arnold, 

(1914)  235  U.  S.  417,  35  S.  Ct  118,  59  U.  S. 
(L.  ed.)  294. 

Review.  —  In    Ferryman    v.    Woodward, 

(1915)  238  U.  S.  148,  35  S.  Ct.  830,  59  U.  S. 
(L.  ed.)  1242,  the  power  of  the  United 
States  Supreme  Court  under  §  237  of  the 
Judicial  Code  (Fed.  Stat.  Annot  1912  Supp. 
p.  230)  to  review  a  question  relating  to  the 
laws  put  in  force  by  this  section  was  up- 
held, the  court  saying:  "The  act  of  Con- 
eresa  of  May  2,  1890,  chap.  182,  §  31,  26 
Btat  at  L.  81,  94,  a^dopted  and  extended 
over  the  Indian  Territory  certain  ffeneral 
laws  of  Arkansas  'in  force  at  the  dose  of 
the  session  of  the  general  assembly  of  that 
state  of  eighteen  hundred  and  eighty-three, 
as  publish^  in  1884  in  the  volume  Imown 
as  Mansfield's  Digest,*  etc.  One  of  thesis 
was  ehapter  1,  the  provisions  relating  to 


United  States.  As  above  stated,  the  only 
question  now  raised  is  whether,  under  sec- 
uon  2145,  supra,  and  section  9  of  the  act 
of  March  3,  1885,  supra,  exclusive  jurisdic- 
tion of  the  crime  charged  against  respond- 
ent herein  is  vested  in  the  federal  courts. 
The  Supreme  Court  of  the  United  States, 
in  the  recent  case  of  U.  S.  v.  Pelican,  232 
U.  S.  442,  34  Sup.  Ct.  396,  58  L.  ed.  — ,  de- 
cided on  February  24,  1914,  has  settled  this 
question  so  completely  that  a  reference  to 
its  opinion  is  all  that  is  necessary  to  sus- 
tain the  respondent's  contention  in  that  re- 
gard. On  the  authority  of  that  case  we  hold 
that  the  superior  court  of  the  state  of  Wash- 
ington, in  and  for  Okanogan  county,  had 
no  jurisdiction." 

One  not  an  Indian  committing  a  crime 
on  an  Indian  allotment  against  an  Indian 
allottee  may  be  punished  by  a  Federal  court. 
U.  S.  V.  Pelican,  (1914)  232  U.  S.  442,  34 
S.  Ct  396,  58  U.  S.  (L.  ed.)  676. 


of  an  Indian  reservation,  not  being  one  re- 
served by  any  act  of  Congress  to  uie  juris- 
diction of  the  federal  courts,  is  within  the 
jurisdiction  of  the  state  courts  of  Nebraska. 
Kitto  V.  State,  (Neb.  1915)  152  N.  W.  380, 
LJIJL.  1915F  587. 


administration,  by  §  3  of  which,  if  the 
estate  of  the  deceased  does  not  exceed  $300, 
the  probate  court  is  to  make  an  order  that 
the  estate  vest  absolutely  in  the  widow  or 
children,  as  the  case  may  be.  The  state 
court  held  that  this  section  was  extended 
over  the  Indian  Territory,  whether  it  was 
in  force  in  Arkansas  or  not, — ^an  erroneous 
principle,  as  decided  in  Adkins  v.  Arnold, 
235  U.  S.  417,  ante,  118,  35  Sup.  Ct  Rep. 
118;  but  if  the  section  was  in  force  in  Ark- 
ansas the  decision  may  be  right  in  its  re- 
sult Whether  the  section  was  in  force  is 
the  main  question  in  the  case;  and  as  this 
is,  in  effect,  a  question  whether  the  act  of 
Congress  adopted  it,  it  may,  without  much 
streaching,  be  regarded  as  open  to  review 
in  this  court,  although  if  it  were  one  degree 
more  ronote,  and  concerned  the  construction 
of  an  Arkansas  act  admitted  to  be  in  force, 
it  would  be  treated  as  involving  only  a 
local  law."  It  was  further  held  that  section 
3  was  in  force. 


Vol.  Illy  p.  41 4y  sec.  38.      [Trihtd  marriages  valid,  issue  legitimate.] 

Snbaequent  tribal  marriages  are  not  included  within  the  terms  of  this  statute.    Porter 
T.  Wilson,  (1915)  239  U.  Q.  170,  86  S.  Ct.  91. 

Vol  III,  p.  424,  sec.  8. 

Territory  affected  by  act  —  Thia  section      into  the  Indian  territory  as  a  whole  irre- 
has  to  do  with  the  introduetloa  of  liquor      spective  of  whether  it  or  any  particular 
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part  of  it  remains  "Indian  country."  On 
the  other  hand  the  Act  of  Jan.  30,  1897,  c. 
109,  29  Stat.  L.  506,  3  Fed.  Stat.  Annot.  p. 
384,  has  to  do  with  the  introduction  of 
liquor  into  "Indian  country."  Joplin  Mer- 
cantile Co.  V.  U.  S.,  (1915)  236  TJ.  S.  631, 
35  S.  Ct.  291,  59  U.  S.   (L.  ed.)   706. 

Effect  of  Oklahoma  Enabling  Act  on  sec- 
tion.—  Section  3  of  the  Oklahoma  enabling 
act  does  not  expressly  repeal  this  section 
but  pending  the  continuance  of  state  pro- 
liibition  it  has  the  effect  of  rendering  it 
unenforceable  as  to  intrastate  shipmento  of 
liquor  into  that  part  of  Oklahoma  which 
was  formerly  Indian  Territory.  Joplin  Mer- 
cantile Co.  V.  U.  S.,  (1915)  236  U.  S.  531, 
35  S.  Ct.  291,  59  U.  S.  (L.  ed.)  705,  affirm- 
ing (C.  C.  A.  8th  Cir.  1914)  213  Fed.  926. 

Gist  of  the  offense.  —  The  gist  of  the  of- 
fense denounced  by  this  section  is  the  carry- 
ing of  liquor  into  the  Indian  Territory  from 
without  the  state  of  Oklahoma.  The  mere 
possession  of  whiakey  by  any  person  within 
that  part  of  the  state  known  formerly  as 
Indian  Territory,  without  any  proof  of 
where  it  came  from,  or  when  it  was  brought 
into  that  territory,  constitutes  no  federal 
offense  and  is  wholly  insufficient  to  justify 
conviction  under  this  act.  Collier  v.  United 
States,  (C.  C.  A.  8th  Cir.  1915)  221  Fed. 
64.  See  also  Lewellen  v.  U.  S.,  (C.  0.  A. 
8th  Cir.  1915)  223  Fed.  18,  wherein  the 
court  said :  "The  introduction  of  liquor  into 
the  Indian  country,  as  defined  by  Act  June 
30,  1834,  c.  161  (4  Stat.  729),  and  as  con- 
strued in  Bates  v.  Clark,  95  U.  S.  204,  24  L. 
ed.  471 ;  Clairmont  v.  United  States,  225  U. 
S.  661,  32  Sup.  Ct.  787,  56  L.  ed.  1201,  and 
Evans  v.  Victor,  122  C.  C.  A.  531,  204  Fed. 


361,  constitutes  one  offense  (Act  Jan.  30, 
1897,  c.  109,  29  Stat.  506) ;  and  the  carrying 
of  liquor  into  the  Indian  Territory  from 
without  the  state  of  Oklahoma  constitutes 
another  and  different  offense  ( Act  March  1, 
1896,  c.  146,  28  Stat.  693,  697).  See  Ex 
parte  Webb,  225  U.  S.  663,  32  Sup.  Ct.  769, 
66  L.  ed.  1248 ;  United  States  v.  Wright.  229 
U.  S.  226,  33  Sup.  Ct.  630,  57  L.  ed.  1160; 
Chambliss  v.  United  States,  218  Fed.  154, 
—  C.  C.  A.  — .  The  offense  denounced  by 
the  act  of  1897  is  complete  if  liquor  is  in- 
troduced into  'Indian  country,'  whether  it 
came  from  outside  of  the  state  of  Oklahoma 
or  not;  but  the  offense  denounced  by  the 
act  of  1896  must  involve  the  element  of 
carrying  the  liquor  from  without  the  state 
of  Oklahoma  into  some  part  of  what  before 
statehood  constituted  the  Indian  Territory. 
Joplin  Mercantile  Co.  v.  United  States,  236 
U.  S.  631,  36  Sup.  Ct.  291,  69  L.  ed.  — , 
just  decided.  In  fact,  the  gist  of  the  offenae 
denounced  by  the  act  of  1895  is  its  inter- 
state feature,  namely,  the  carrying  of  liquor 
into  the  Indian  Territory  from  without  the 
state  of  Oklahoma." 

Duplicity.  —  An  offense  under  this  section 
is  a  separate  and  distinct  offense  from  one 
committed  under  section  1  of  the  act  of 
January  30,  1897,  3  Fed.  Stat.  Annot.  384. 
Chambliss  v.  United  States,  (C.  C.  A.  8th 
Cir.  1914)  218  Fed.  154,  wherein  the  court 
said  that  an  indictment  which  in  a  single 
count  charged  an  offense  under  both  of  these 
sections  would  probably  be  held  void  for 
duplicity  if  the  question  were  raised  by  de- 
murrer. See  to  the  same  effect  Ammerman 
V.  United  States,  (C.  0.  A.  8th  Cir.  1914) 
216  Fed.  326. 


Vol.  Illy  p.  431.      [Powers  of  commission.'] 


Conclusiyeness  of  commission's  findings.  — 
The  commission  to  the  Five  Civilized  Tribes 
was  a  quasi- judicial  body,  and  when  it 
found  that  a  person  was  entitled  to  enroll- 
ment, the  manner  in  which  he  was  found  to 
be  entitled  to  such  enrollment,  i.  e.  whether 
he  was  of  Creek  Indian  blood,  or  a  Creek 
freedman  made  a  citizen  of  the  tribe  by 


treaty,  or  had  become  a  member  of  the 
tribe  by  adoption,  was  as  much  adjudicated 
as  the  mere  fact  of  the  enrollment,  and  in 
default  of  an  appeal  to  the  United  States 
district  court  was  conclusive  of  such  right 
and  of  his  relationship  to  the  tribe.  Nunn 
V.  Hazelrigg,  (CCA.  8th  Cir.  1914)  216 
Fed.  330. 


Vol.  Ill,  p.  439,  sec.  1. 

In  generaL  —  "Upon  a  first  attentive 
reading  of  the  Curtis  act  (30  Stat,  at  L. 
495,  chap.  517)  it  is  seen  to  be  divisible 
into  three  principal  parts:  (a)  the  first  28 
sec-tions,  which  contain  obligatory  provi- 
sions applicable  (with  minor  exceptions  not 
important  in  this  discussion)  generally 
throughout  the  Indian  Territory,  which  at 
that  time  (act  of  May  2,  1890,  chap.  182,  § 
29,  26  Stat,  at  L.  81,  93)  included  the 
country  of  the  Five  Civilized  Tribes,  and 
little  besides;  (b)  §  29,  which  ratified. an 
agreement  made  by  the  Dawes  Commission 
with  commissions  representing  the  Choctaw 
and  Chickasaw  tribes  on  April  23,  1897 
(the  'Atoka  Agreement'),  as  amended,  the 
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same  to  be  of  full  force  and  effect  if  ratified 
before  December  1,  1898,  by  a  majority  of 
the  votes  cast  by  tiie  members  of  the  tribes 
at  an  election  held  for  that  purpose;  'and 
if  said  agreement  as  amended  be  so  ratified, 
the  provisions  of  this  act  shall  then  only 
apply  to  said  tribes  where  the  same  do  not 
conflict  with  the  provisions  of  said  agree- 
ment;* and  (c)  §  30,  ratifying  and  resub- 
mitting, on  similar  terms  and  with  like 
effect,  an  agreement  made  by  the  Dawes 
Commission  with  a  commission  representing 
the  Creek  tribe  on  September  27,  1897,  as 
amended.  The  first  part  of  the  Act  re- 
quired (§11)  the  allotment,  without  the. 
consent  of  the  tribe,  of  'the  ezclusire  use 


I 

L 


YoL  Illy  p.  438,  sec.  1. 


INDIANS. 


VoL  m,  p.  453,  sec.  39. 


and  occupancy  of  the  surface'  of  all  tribal 
lands  siisc^tible  of  allotment,  reserving  to 
the  tribe  aft  oil,  coal,  asphalt,  and  mineral 
deposits,  and  all  town  sites;  the  oil  and 
other  minerals  to  be  leased  (§  13)  by  the 
Secretary  of  the  Interior;  the  town  lots  to 
be  sold  (§  15),  with  right  of  pre-emption  to 
the  owner  of  the  substantial  improvements, 
if  any,  and  the  purchase  money  to  become 
the  property  of  the  tribe  upon  the  ec^ecution 
nmd  delivery  to  the  purchaser,  by  eome  per- 
son authorized  by  the  tribe,  of  a  deed  con- 
veying to  him  the  title  to  the  lands.  Each 
of  the  proposed  agreements  contains  provi- 
sions for  the  allotment  of  lands  to  the  mem- 
bers of  the  tribes,  to  be  followed  by  the  de- 
livery of  a  patent  conveying  all  the  right, 
title,  and  interest  of  the  tribe,  excepting,  in 
the  case  of  the  Atoka  Agreement,  the  coal 
and  asphalt  under  the  land.  With  respect 
to  allotments  to  be  made  under  §  11,  no 
provision  is  made  for  esptinguishing  the 
tribal  title.  But  there  is  a  proviso  (p. 
498) :  'That  the  lands  allotted  shall  be  non- 
transferable until  after  full  title  is  acquired, 
and  shall  be  liable  for  no  obligations  con- 
tracted prior  thereto  bv  the  allottee,  and 
shall  be  nontaxable  while  so  held."  By  § 
12,  the  allotments  were  to  be  reported  to 
the  Secretary  of  the  Interior,  "and  when 
he  shall  oonfirm  such  allotments  the  allot- 
tee shall  remain  in  peaceable  and  undis- 
turbed possession  thereof,  subject  to  the  pro- 


Tisions  of  this  act.'  Gonsiderinff  the  lan- 
guage of  §  11,  and  the  absence  oi  provision 
for  extinguishing  the  tribal  title  to  allotted 
lands,  in  contrast  with  the  provisions  re- 
specting title  contained  in  §  15  as  to  town 
lots,  and  these  contained  in  each  of  the  pro- 
posed agreements  as  to  both  allotments 
and  town  lots,  it  seems  sufficiently  plain, 
upon  the  face  of  the  act,  that  allottees 
under  §  11  were  to  take  only  'the  exclusive 
use  and  occupancy  of  the  surface,'  with  the 
right  to  remain  in  peaceable  and  undis- 
turbed possession,  but  without  right  to 
transfer  the  allotment  until  full  title  should 
be  acquired.  For  the  acquisition  of  such 
title,  no  provision  was  made  by  this  act, 
except  as  either  or  both  of  the  proposed 
Agreements  might  be  ratified  by  the  tribes 
concerned.  There  was,  however,  in  §  15  of 
an  act  of  March  3,  1893,  chap.  209  (27 
Stat,  at  L.  612,  345),  a  grant  of  authority 
to  each  of  the  tribes  to  allot  their  lands  in 
severalty,  not  exceeding  160  acres  to  any 
one  person."  Woodward  v.  De  Graffenried, 
(1915)  238  U.  S.  284,  36  S.  Ct  764,  59  U. 
S.  (L.  ed.)  1310. 

Construction.  —  It  is  very  true  that  this 
act,  passed  as  it  was  during  a  period  of 
transition  in  the  history  of  the  Indian  Terri- 
tory, must  be  interpreted  in  the  light  of 
the  situation  then  existing.  Woodward  v. 
De  Graffenried,  (1915)  238  U.  S.  284,  35 
S.  Ct.  764,  59  U.  S.  (L.  ed.)  1310. 


Vol.  Ill,  p.  442,  sec.  11. 

Death  of  allottee.  —  Where  a  Creek  f reed- 
man,  duly  enrolled  as  such,  selected,  filed 
upon,  and  was  in  possession  of  her  allot- 
ment, under  this  section,  and  died  before 
the  adoption  of  the  Original  Creek  Agree- 
ment (Act  March  1,  1901,  c.  676,  31  Stat. 
861),  the  fee  did  not  vest  in  her,  in  her 
lifetime,  but  was  first  vested  in  her  heirs. 


by  the  provisions  of  sections  6  and  28  of 
the  Original  Creek  Agreement  (Act  March 
1,  1901),  and  descended  to  them  under  the 
law  of  descent  and  distribution  of  the  Creek 
Nation,  under  the  provisions  of  section  28 
of  said  act.  Warner  t.  Grayson,  (Okla. 
1915)  149  Pac.  235. 


Vol.  Ill,  p.  453,  sec.  29. 

Effect  of  section.  —  In  Choctaw  etc.  R.  Co. 
T.  Harrison,  (1914)  235  U.  S.  292,  35  S.  Ct. 
27,  59  U.  S.  (L.  ed.)  234,  the  court  said: 
**The  act  of  Congress  approved  June  28, 
1898  (30  Stat,  at  L.  495,  510,  chap.  517), 
'Curtis  act,'  ratified,  confirmed,  and  put 
into  effect  the  Atoka  agreement  of  April  23, 
1897,  between  the  United  States  and  the 
Chodtaws  and  Chicasaws,  which  provided 
that  their  coal  lands  should  remain  com- 
mon property  of  the  members  of  the  tribes; 
that  the  revenues  derived  therefrom  should 
be  used  for  the  education  of  their  children ; 
that  the  mines  thereon  should  be  under  the 
supervision  and  ccmtrol  of  two  trustees  ap- 
pointed by  the  President,  and  subject  to 
rules  prescribed  by  the  Secretary  of  th* 
Interior;  that  all  such  mines  should  be 
operated  and  the  royalties  paid  into  the 
Treasury  of  the  United  States;  that  the 
royalty  should  be  15  cents  per  ton,  with 
power  in  the  Secretary  of  the  Interior  to 
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reduce  or  advance  the  same  according  to 
the  best  interests  of  the  tribes;  and  that 
all  lessees  should  pay  fixed  sums  as  ad- 
vanced rovalties." 

Right  or  allottee.  —  The  selection  and  cer- 
tification of  an  allotment  of  land  is  sub- 
ject to  contest  within  the  nine  months 
period  provided  by  statute,  and  if  no  success- 
ful contest  is  waged,  upon  the  expiration 
of  that  period  the  right  of  the  allottee  to 
the  patent  becomes  absolute,  and  the  allot- 
ment is  not  thereafter  subject  to  cancella- 
tion by  the  Secretary  of  the  Interior,  or  to 
segregation  by  that  official  for  use  as  a 
townsite.  United  States  v.  Dowden,  (C.  C. 
A.  8th  Cir.  1916)   220  Fed.  277. 

Time  of  recording  lease.  —  The  provision 
of  this  act  "that  every  lease  ♦  ♦  •  which 
is  not  recorded  in  the  clerk's  office  of  the 
United  States  Court  for  the  district  in 
which  the  land  is  located  within  three 
months  after  the  date  of  its  execution,  shall 


Vol.  m,  p.  453»  sec.  88. 


INDIANS, 


VoL  lU,  p.  486,  we.  6. 


be  Toid  •  *  *?  should  be  eoiistnied  to 
mean  three  months  from  the  date  of  ap- 
proval by  the  court  having  jurisdiction  of 
the  proceedings.  Walker  v.  McKemie, 
(1914)  44  Okla.  468,  145  Pac.  ^59,  wherein 
the  court  held  that  a  lease  made  bv  a 
guardian  of  a  minor  Choctaw  allottee  which 
was  not  recorded  in  the  Clerk's  office  of 
the  United  States  court  for  the  district  in 
which  the  land  was  located  within  three 
months  after  the  date  the  lease  was  signed 
and  acknowledged,  but  which  was  recorded 
within  three  months  from  the  date  of  ap- 
proval by  the  court,  was  valid.  The  court 
said:  It  will  be  remembered  that  the 
United  States  courts  in  tt^e  Indian  Terri- 
tory had  the  powers  of  probate.  Act  May  2, 
1890,  c.  182,  par.  31,  3  Fed.  Stat.  Annot. 
406.  It  is  unnecessary  to  here  discuss  the 
procedure  in  force  in  the  United  States 
courts  in  the  Indian  Territory,  in  the  mat- 
ter of  the  appointment  of  guardians  or 
curators,  except  to  note  that  the  appoint- 
ment of  all  guardians  or  curators  was  made 
either  by  the  court,  or,  if  by  the  clerk,  sub- 
ject to  confirmation  by  the  court.  Accord- 
ing to  the  plain  letter  of  the  statute,  no 
lease  of  allotted  lands,  made  by  a  guardian, 
had  any  force  without  the  approval  of  the 
United  States  court  having  jurisdiction  of 
the  guardianship  proceedings.  *  *  *  It 
being  necessary,  in  order  that  the  lease 
should  be  valid  or  enforceable,  that  it  be 
approved  by  the  court,  the  lease  would  not 
be  executed,  within  the  meaning  of  the  act, 
until  it  received  the  court's  approvaL  The 
approval  was  a  necessary  step  in  the  execu- 


tion of  the  lease.  Until  that  was  done  the 
rights  of  the  lessee  were  inchoate,  since  the 
court  may  not  have  approved  the  lease  as 
originally  prepared,  or  may  have  ordered 
changes  made  or  imposed  new  conditions  or 
additional  consideration,  which  would  have 
been  assented  to  by  the  parties.  In  other 
words,  the  approval  of  the  lease  being  indis- 
pensable to  its  validity,  without  such  ap- 
proval there  was  no  valid  or  enforceable 
lease.  The  statutes  must  be  read  together 
and  each  given  effect.  Our  position  finds 
abundant  support  in  the  authorities.  The 
presumption  that  the  lease  was  delivered 
on  the  day  of  its  acknowledgment  is  over- 
come by  the  recitals  in  the  order  of  approv- 
al, showing  that  the  guardian  at  the  time 
presented  to  the  court  the  lease  contract, 
and  by  the  fact  of  the  judge's  indorsement 
of  his  approval  upon  the  lease.  To  sustain 
the  position  of  the  defendant  in  error, 
the  lease  was  void  when  approved,  because 
the  court's  approval  was  made  more  than 
three  months  after  the  date  on  which  the 
lease  was  signed  as  well  as  the  date  of  the 
acknowledgment.  The  result,  then,  would 
be  that  if  a  lease  was  signed  and  acknowl- 
edged by  the  parties,  and  no  opportunity 
was  afforded  for  its  presentation  to  the 
court  for  three  months  thereafter,  a  valid 
lease  could  not  be  made,  and  this  without 
regard  to  the  fact  that  court  might  not  be 
in  session  at  the  court  town  where  the 
guardianship  proceedings  were  pending,  dur- 
ing the  three  months'  period.  The  position 
b^rs  its  own  refutation." 


Vol.  Ill,  p.  454,  sec.  29.     [AUotmeni  of  Unds.'] 


Lease  during  prior'  lease.  —  A  lease 
executed  by  a  citizen  of  the  Choctaw  Nation 
during  the  life  of  a  prior  valid  lease,  but 
which  does  not  exceed  in  aggregate  the  term 


of  five  years  from  the  date  of  the 

is  valid.    Gladney  v.  Richardson,  (1814)  44 

Okla.  104,  143  Pae.  683. 


Vol.  Ill,  p.  492,  sec.  1. 

Jurisdiction.  —  The  probate  eourts  ef 
Minnesota  have  no  jurisdiction  to  determine 
heirEdiip  and  descent  of  land  allotted  to  a 
Chippewa  Indian  upon  the  White  Earth 
reservation,  under  this  act  and  that  of  Jan- 


oary  14,  1889  (25  Stat  642,  e.  M),  where 
the  allottee  dies  before  the  approval  of  his 
allotment.  Holmes  v.  Praun,  (1916)  130 
Minn.  487,  153  N.  W.  051. 


Vol.  Ill,  p.  494,  sec.  5, 

Sale  of  growing  com.  —  A  member  of  the 
Prairie  band  of  Pottawatomie  Indians  can 
seU  the  com  growing  on  the  land  allotted  to 
him  by  the  government,  and  the  contract 


of  sale  is  not  a  contract  touching  the  land 
or  any  interest  therein.  McClain  v.  Miller, 
(1915)  05  Kan.  784,  140  Pae.  880. 


Vol.  Ill,  p.  496,  sec.  6. 


Citisenship  accorded  to  Indiau.  —  By  the      888,  800),  all  Izidiaiw  bora  within  the 
provisions  of  the  act  of  (Dongress  approved      tonal  limits  of  the  United  States,  to 
Febmarr  8,  1887    (chapter  110,  24  Stat,      allotments  of  land  in  several^  have 
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VoL  HI,  p.  486,  sec  6. 


INDIANS. 


Vol.  Z,  p.  150,  Me.  It. 


mrnde  under  the  proTisions  of  said  act,  or 
other  law  or  treaty,  and  all  Indians,  bom 
as  aforesaid,  who  have  voluntarily  taken 
Dp  their  residence  in  the  United  States 
separate  and  apart  from  any  tribe  of 
Indians  therein,  and  adopted  the  habits  of 

Vol.  Ill,  p.  505,  sec.  7. 

Construction  and  validity.  —  In  case  of 
the  death  of  the  allottee,  his  allotment  may 
be  sold  by  his  heirs  themselves,  if  adult, 
and  by  the  guardians  of  the  heirs  where 
they  &emselves  are  minors.  This  ia  the 
plain  import  of  the  language  used,  and  that 
the  government,  acting  through  Congress, 


eivilized  Hie,  are  made  eitisens  of  th«  UBlted 
States,  and  such  Indians  residing  in  Nebras- 
ka are  citizens  thereof.  Kitto  v.  State, 
(Neb.  1015)   152  N.  W.  380,  L.R.A.  I915F 

587. 


had  the  same  power  to  remove  the  restric- 
tion upon  alienation  that  it  had  to  place 
it  there  in  the  first  instance,  and  could 
change  the  manner  of  transferring  title  to 
another  cannot  be  questioned.  Egan  v.  Mc- 
Donald»  (S.  D.  1915)  153  N.  W.  915. 


Vol.  X,  p.  1 30.      [Act  of  Feb.  19, 190S.] 

Force  and  meaning.  —  The  Arkansas  laws  made  applicable  to  the  Indian  Territory  have 
the  same  force  and  meaning  that  they  have  in  Arkansas.  Adkins  v.  Arnold,  (1914)  235 
U.  S.  417,  35  S.  Ct.  118,  59  U.  S.  (L.  ed.)  294. 

Vol.  X,  p.  138,  sec.  2.     [Act  of  Apnl  S8,  IQOJ^] 


Removal  of  restrictions.  —  The  extension 
enabled  the  Indian  to  devise  all  his  alien- 
able property  by  will  made  in  accordance 
with  the  laws  of  the  State  of  Arkansas,  but 
did  not  operate  to  remove  any  of  the  re- 
strictions theretofore  placed  upon  lands  of 
Indians    by    act   of   (iongress.     Taylor   v. 


Parker,  (1914)  235  U.  S.  42,  35  8.  Ct. 
22,  59  U.  S.  (L.  ed.)  121,  affirmina  (1912) 
33  Okla.  199,  126  Pac.  573. 

Effect  as  repealing  special  provisos  in 
earlier  statutes,  see  Washington  v.  Miller, 
(1914)  235  U.  C.  422,  35  S.  Ct  119,  59 
U.  S.  (L.  ed.)  295.    * 


Vol.  X,  p.  141 .     [Ad  of  Apnl  es,  IQOJ^.] 


Purpose  of  act  —  This  law  was  doubtless 
enacted  to  give  the  Secretary  of  the  Interior 
the  extraordinary  pow^r  to  correct  certain 
mistakes  in  patents  to  Indians  because  of 
the  eondition  of  wardship.  It  has  long  been 
the  settled  law,  in  the  absence  of  express 
statutes,  that  after  the  issuance  of  patents 
the  Secretary  could  no  longer  correct  any 
mistakes  therein;  while  before  such  issue 
he  had  such  jurisdiction,  the  courts  alone 
have  such  power  after  issue.  To  give  the 
Secretuy  such  power  as  to  a  special  class 
of  patents  would  evidence  no  intention  to 
take  from  the  court  its  general  jurisdiction 
in  such  matter.  It  is  a  part  of  the  general 
jurisdiction  of  the  court  to  correct  such 
aeeidenta   and   mistakes,   and  the   United 


States  being  a  party,  tiie  federal  courts 
have  jurisdiction  over  such  questions.  Unit- 
ed States  V.  Chehalis  County^  (N.  D.  Wash. 
1914)   217  Fed.  281. 

Effect  as  restricting  power  of  court  — 
This  act  was  intended  to  limit  the  power 
of  the  secretary  to  cases  specificallv  men- 
tioned therein,  and  not  to  allow  nim  to 
cancel  any  trust  patent  wherever  he 
thought  it  ought  to  be  cancelled  for  the 
best  interests  of  the  Indian.  It  does  not 
disclose  any  purpose  to  restrict  the  power 
of  the  court  to  cancel  such  a  patent.  La 
Boque  v.  United  States,  (1915)  239  U.  S. 
62,  36  8.  Ct.  22,  affirming  (C.  G.  A.  8th 
Cir.  1912)  198  Fed.  645. 


Vol.  X,  p.  149,  sec.  11. 

When  right  to  patent  becomes  absolute.  — 
The  selection  and  certification  of  an  allot- 
ment of  land  is  subject  to  contest  within 
the  nine  months'  period  provided  by  statute, 
and  if  no  successful  contest  is  waged,  upon 
the  expiration  of  that  period,  the  right  of 

Vol.  X,  p.  150,  sec.  12. 

AUenability  of  devise.  —  The  prohibition  on  alienation  extends  to  a  devise  by  will.  Taylor 
V.  Parker,  (1914)  235  U.  S.  42,  35  S.  Ct  22,  59  U.  S.  (L.  ed.)  121,  afflrmmg  (1912)  33  Okla. 
199, 126  Pae.  573. 
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the  allottee  to  the  patent  Iteeomea  absolute, 
and  is  not  thereafter  subject  to  cancella- 
tion by  the  Secretary  of  the  Interior,  or  to 
its  segregation  hv  that  official  for  use  as  a 
townsite.  United  States  v.  Dowden,  (C.  C. 
A.  8th  Cir.  1915)  220  Fed.  277. 


Vol.  X,  p.  150y  sec.  15. 


INDIANS. 


1909  Snpp.,  p.  800,  sec  Si. 


Vol.  X,  p.  150,  sec.  15. 

A  judgment  against  an  allottee  whether  based  on  contract  or  tort  is  subject  to  the  pro- 
hibition of  this  section.  Mullen  v.  Simons,  (1914)  234  U.  S.  192,  34  S.  Ct.  857,  58  U.  S. 
(L.  ed.)  1274,  reversing  (1912)  33  Okla.  184, 122  Pac.  518. 


Vol.  X,  p.  151,  sec.  23. 

Effect  of  allotment  certificate.  —  An  al- 
lotment certificate,  when  issued  to  an  en- 
rolled member  of  the  Five  Civilized  Tribes 
of  the  Indian  Territory,  like  a  patent  for 
public  lands,  is  dual  in  effect.  It  is  an 
adjudication   of   the   special   tribunal   em- 


powered to  decide  the  question  that  the 
party  to  whom  it  issues  is  entitled  to  the 
land,  and  it  is  a  ooveyance  of  the  right  to 
this  title  to  the  allottee.  Bowen  v.  Carter, 
(1914)  42  Okla.  565, 144  Pac  170. 


1909  Supp.,  p.  192,  sec.  5. 

Where  title  vests  in  heirs.  —  The  effect 
of  the  provision  of  this  section,  that,  in  the 
event  of  the  death  of  an  allottee  before  his 
patent  became  effective,  it  should  issue  in 
his  name,  but  that  the  title  to  the  land 
should  inure  to  and  vest  in  his  heirs,  was 
to  vest  in  the  heirs  the  absolute  title  to 
said  lands,  provided  they  could  make  the 
necessary  proof  that  the  deceased  had  con- 
tinuously resided  thereon.  Criner  v.  Farve, 
(1915)  44  Okla.  618,  146  Pac.  10. 


This  section  has  no  application  where 
there  is  no  allottee.  —  Its  language  assumes 
that  there  is  in  existence  a  legal  allottee 
and  provides  for  the  contingency  of  the 
death  of  the  allottee  before  the  patent  be- 
comes effective,  so  that,  if  the  death  of 
the  allottee  occurs  before  the  patent  becomee 
effective,  the  land  shall  inure  to  and  vest 
in  his  heirs.  Iowa  Land,  etc.,  Co.  v.  United 
States,  (CCA.  8th  Cir.  1914)  217  Fed. 
11. 


1909  Supp.,  p.  193,  sec.  8. 

Admissibility  of  land  office  records  in  evi- 
flence,  in  state  courts. — Copies  of  allotment 
and  homestead  patents,  exemplified  in  pur- 

1909  Supp.,  p.  199,  sec.  20. 

Recordatiom  of  lease  contracts  for  one 
year.  —  The  requirement  for  recording  of 
leases  has  no  application  to  lease  contracts 
for  one  year,  and,  it  not  being  necessary  to 
record  such  contracts,  it  follows  that  it  is 
not  necessary  to  their  validity  to  reduce  the 
same  to  writing.  A  parol  lease  for  one 
year,  entered  into  by  an  allottee  of  the  Five 

1909  Supp.,  p.  200,  sec.  22. 

The  right  of  alienation  provided  for  by 
this  section  was  continued  by  section  9  of 
the  Act  of  May  27,  1908,  1909  Supp.  Fed. 
Stat.  Annot.  235,  which  further  provides 
that  the  approval  shall  be  by  the  court 
rather  than  by  the  Secreta^  of  the  Interior. 
Bartlett  v.  Okla.  Oil  Co.,  (E.  D.  Okla.  1914) 
218  Fed.  380. 

Sale  by  minor.  —  This  section  provides  its 
own  special  procedure,  when  it  is  desired 
that  a  minor  join  with  the  adult  heirs  in 
the  sale  of  an  inherited  allotment ;  and  prior 
to  statehood,  such  purpose  could  only  be 
accomplished  through  the  action  of  "a 
guardian,  duly  appointed  by  the  proper 
United  States  court  for  the  Indian  Terri- 
tory, ♦  ♦  •  upon  order  of  .such  court 
made  upon  petition  filed  by  guardian."    Tal- 


suance  of  the  law  of  the  state,  are  admissi- 
ble in  evidence  in  the  courts.  Mullen  ▼. 
Howard,  (1914)  43  Okla.  531.  143  Pac.  650. 


Civilized  Tribes,  effecting  his  allotment,  is  a 
contract  in  conformity  with  the  acts  of 
Congress  relating  to  the  leasing  of  their 
allotted  lands  by  the  members  of  the  Fire 
Civilized  Tribes,  and  is  a  valid  and  binding 
contract.  Longmeyer  v.  Jones,  (Okla.  1915) 
151  Pac.  864. 


ley  V.  Burgess,  (Okla.  1915)  149  Pac.  120. 

A  contract  of  sale,  made  by  a  guardian  of 
a  Cherokee  Indian  minor,  prior  to  statehood, 
but  after  the  approval  of  this  act  and 
prior  to  that  of  May  27,  1908,  36  Stat.  312, 
c.  199  (Fed.  Stat.  Annot.  1909  Supp.  p.  232)  , 
of  inherited  lands  allotted  to  his  father, 
there  being  adult  heirs,  and  without  an 
order  of  court  "made  upon  petition  filed  by 
[the]  guardian,"  is  void.  Talley  v.  Burgess, 
(Okla.  1915)  149  Pac.  120. 

The  approval  or  disapproval  of  deeds  by 
the  Secretary  of  the  Interior  under  the  pro- 
vision of  this  section  is  purely  ministerial 
and  in  no  sense  a  judicial  action.  Bartlett 
V.  Okla  Oil  Co.,  (£.  D.  Okla.  1914)  218 
Fed.  380. 
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1909  SQpp.,  p.  800,  sec.  88. 


INDIANS. 


1909  Supp.,  p.  800,  sec.  88. 


1909  Supp.,  p.  200,  sec.  23. 

Effect  of  section.  —  A  full -blood  Greek 
Indian  had  the  power  to  make  a  will  prior 
to  this  Act,  but  ne  had  no  right  to  alienate 
hU  allotment  by  a  will.  By  this  act  however. 
Congress  removed  the  restrictions  on  aliena- 
tion by  will  of  all  the  property  of  a  full- 
blood  Indian  of  the  Five  Civilized  Tribes, 
except  that  no  will  of  a  full-blood  Indian 
is  valid  which  disinherits  the  wife,  parent, 
spouse,  or  children  of  the  testator,  unless 
acknowledged  as  required  by  the  act.  Wil- 
son V.  Greer,  (Okla.  1915)  151  Pac.  620. 

State  statutes.  —  It  was  the  evident  in- 
tent of  Congress  that  state  statutes  should 
be  superseded  in  so  far  only  as  they  inter- 
fered with  the  operation  of  this  act.  Chest- 
nut V.  Capey,  (Okla.  1915)  146  Pac.  589, 
wherein  it  appeared  that  a  Choctaw  Indian 
of  full  blood  had  died  leaving  his  allotment 
and  personal  property  and  also  a  will  dated 
June  5,  1908,  disinheriting  his  wife,  executed 
pursuant  to  this  action,  prior  to  its  amend- 
ment by  section  8  of  the  Act  of  May  27, 1908, 
c.  199, 1909  Supp.  Fed.  Stat.  Annot.  235 ;  that 
he  also  left  a  will  executed  August  16,  1913, 
disinheriting  his  wife,  but  not  acknowledged 
and  approved  pursuant  to  this  section  as 
amended;  that  he  also  on  January  6,  1913, 
left  an  instrument  in  writing,  containing  a 
clause  revoking  all  other  wills  theretofore 
executed  by  him,  executed  pursuant  to  the 
Oklahoma  state  statute  on  wills.  The  pro- 
bate court  held  that  the  will  of  Aug.  16, 
1913,  although  not  in  form  to  comply  with 
the  act  of  Congress  and  hence  not  sufficient 
to  disinherit  &e  wife  of  the  testator,  yet 
being  executed  in  form  to  satisfy  the  law  of 
the  state  in  force  at  that  time,  it  was  suffi- 
cient to  revoke  the  will  of  June  5, 1908.  But 
on  appeal  it  was  held  that  the  probate  court 
4>rred  therein.  The  court  said:  "Disin- 
heriting his  wife,  as  it  did,  said  will  was 
required  to  be  executed  in  form  to  satisfy 
the  act  of  Congress,  as  amended,  and,  as  it 
did  not,  the  same  was  defective  and  the 
revocatory  clause  of  no  effect.  On  this  point 
thig  case  is  governed  by  Leard  et  al.  t. 
Askew,  28  Okla.  300,  114  Pac.  251,  Ann. 
Cas.  1912D  234,  where  in  the  syllabus  we 
said:  Tliough  the  subsequent  will  contains 
a  clause  expressly  revoking  the  earlier  will, 
yet,  if  such  subsequent  will  is  defectively 
executed,  the  revocatory  clause  will  not  take 
effect.'^  The  probate  court  also  held  that 
the  revocatory  instrument  of  Jan.  6,  1913, 
executed  with  the  formalities  prescribed  by 
the  state  statute,  was  sufficient  to  work  a 
revocation  of  all  prior  wills.  Sustaining 
the  court  below  and  holding  that  in  this 
respect  the  state  statute  governed,  the  court 
said :  '^as  the  court  right  in  holding  that 
said  statute  appHed?  If  he  was,  we  will 
then  determine  what  the  statute  means 
when  it  says  that  the  instrument  of  revoca- 
tion must  be  executed  with  the  same  for- 
malities with  which  a  will  should  be  exe- 
cuted. When  Congress  provided,  as  it  did, 
by  the  act,  supra,  and  the  amendment  there- 
to, that  'every  person  of  lawful  age  and 
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sound  mind  may  by  last  will  and  testament 
devise  and  bequeath  all  his  estate,  real  and 
personal,  and  all  interest  therein,'  Congress 
was  legislating  for  the  Indians,  and  thereby 
in  effect  said  to  this  testator  and  all  other 
Indians  of  lawful  age  and  sound  mind  that 
thereafter,  as  to  their  lands,  concerning 
which  Congress  had  the  right  to  legislate, 
the  same  might  be  devised  by  will,  and,  in 
the  manner  of  so  doing,  the  testator  was 
to  be  governed  by  the  statute  of  wills  in 
force  in  the  state  at  the  time  of  the  making 
of  the  will,  just  as  is  every  other  citizen 
of  the  state.  That  is,  with  one  exception, 
to  wit,  that  no  will  of  a  full-blood  Indian 
devising  real  estate  shall  be  valid  if  such 
last  will  and  testament  disinherits,  among 
others,  his  wife,  unless  the  will  be  acknowl- 
edged before  and  put  in  force  throughout 
the  state  by  the  schedule  of  the  Constitu- 
tion. It  is  clear,  had  no  Congress  inserted 
the  proviso,  the  state  statute  would  have 
furnished  the  machinery  for  making  this 
will  as  a  whole.  As  it  is,  the  will  was  ex- 
ecuted pursuant  thereto  in  every  particular 
except  as  to  its  acknowledgment  before 
and  approval  by  a  judge  of  the  county  court. 
By  implication,  then,  we  gather  that  Con- 
gress intended  the  state  statute  to  apply 
in  all  matters  concerning,  not  only  the  ex- 
ecution, but  the  revocation,  of  this  will,  ex- 
cept those  matters  wherein  Congress  had 
expressly  otherwise  provided.  In  other 
words,  Congress  intended  that  the  state  law 
should  yield  only  so  far  as  it  interfered 
with  the  operation  of  the  act  of  Congress. 
It  is  urged  by  Chesnut  that,  when  the  stat- 
ute says  the  revocatory  instrument  must  be 
executed  with  the  same  formalities  with 
which  a  will  should  be  executed,  it  means 
with  the  same  formalities  with  which  the 
will  to  him  was  executed,  and  hence,  as  the 
testator  failed  to  acknowledge  the  same  be- 
fore and  the  same  was  not  approved  by  a 
county  judge,  it  was  void  and  without  effect 
to  work  a  revocation.  Not  so.  When  the 
statute  required  that  instrument  to  be  ex- 
ecuted with  the  same  formalities  with  which 
a  will  should  be  executed,  it  meant  with  the 
same  formalities  a  will  was  then  recjuired 
to  be  executed  by  the  statute  in  force  m  the 
state.  Of  course,  the  statute  had  no  refer- 
ence to  the  act  for  the  reason  that  the  latter 
was  not  in  existence  at  the  time  the  former 
was  passed,  and  hence  could  not  have  been 
within  its  contemplation.  In  the  operation 
of  these  two  laws,  one  by  the  state,  the 
other  by  Congress,  we  see  the  effect  of  two 
legislative  sovereignties  acting  within  their 
respective  spheres.  But  there  is  no  con- 
flict. In  our  opinion  Congress  by  the  act 
in  question  never  intended  to  change  the 
well-known  rule  that  the  law  governing 
wills  is  that  of  the  place  where  the  property 
is  located  so  far  as  real  estate  is  concerned, 
and,  as  to  personal  property,  the  lex  domi- 
cilii, except  in  the  one  particular  mentioned 
in  the  proviso  of  the  act.  We  are  therefore 
of  opinion  that  the  statute  on  wills  in  force 


1909  Supp.,  p.  900,  sec.  98. 


INDIANS. 


1909  Snpp.,  p.  991,  sec  9. 


In  this  jurisdictioii  was  applicable  to  the 
testator  except  in  so  far  as  Congress  had 
a  right  and  did  legislate  by  the  act  in  ques- 
tion, and  that,  as  Congress  never  thereby 
intended  to  legislate  upon  the  subject  of  the 
revocation  of  a  will  made  pursuant  thereto, 


the  statute  of  the  state  governed,  and,  as 
it  appears  that  this  instrument  of  reroca- 
tion  was  in  form  sufficient  to  satisfy  the 
statute,  the  judgment  of  the  trial  court 
should  be  affirmed.'* 


1909  Supp.,  p.  221,  sec.  2,  par.  fourth. 


Taxation  of  homesteads.  —  The  restric- 
tions upon  the  taxation  of  homesteads  are 
not  personal  to  the  allottee  but  attach  to 
and  run  with  the  land.  The  statute  makes 
no  distinction  between  nontaxability  and 
nonallenability  as  these  restrictions  affect 
homesteads.  United  States  v.  Osage  Coun- 
ty, (CCA.  8th  Cir.  1914)  216  Fed.  883. 


Period  of  inalienability.  —  By  this  para^ 
graph  all  lands  allotted  to  the  members  of 
the  Osage  Tribe  are  made  inalienable  for 
a  period  of  25  years  from  the  date  of  selec- 
tion. Gray  t.  Deal,  (Okla.  1915)  151  Pac 
205. 


1909  Supp.,  p.  221,  see.  2,  par.  seventh. 


Issuance  of  certificate  of  competency  as 
affecting  liens  and  conveyances  by  opera- 
tion of  law.  —  Under  the  provision  of  this 
paragraph  adult  members  of  the  Osage 
Tribe,  to  whom  certificates  of  competency 
were  issued  by  the  Secretary  of  the  Interior, 
can  sell  and  convey,  manage,  control,  and 
dispose  of  their  surplus  allotted  lands,  but 
cannot  sell  the  oil,  gas,  coal,  or  other  min- 
eral covered  by  said  lands.  These  provisions 
apply  only  to  voluntary  conveyances  by  the 
allottee,  such  as  are  affected  by  the  personal 
will  of  the  owner,  and  not  to  the  creation 
of  liens  or  transmissions  of  title  by  opera- 
tion of  law,  unless  arising  out  of  the  fur- 
ther provision  making  the  surplus  lands 
subject  to  taxation.  Snyder  v.  Worton, 
(Okla.  1916)  147  Pac.  1010. 

The  iBsuance  of  a  ''certificate  of  compe- 
tency" to  an  adult  Osage  Indian,  by  the 
Secretary  of  the  Interior,  does  not  remove 
the  restrictions  on  alienation  so  as  to  sub- 
ject the  surplus  allotment  of  such  Indian 
to  a  judgment  lien  rendered  in  an  action  of 
debt  against  him.  Gray  v.  Deal,  (Okla. 
1915)  151  Pac.  205. 

Taxation  of  surplus  lands.  —  Congress 
first  intended  to  suspend  the  taxability  of 
surplus  lands  for  the  period  of  three  years. 
From  this  exemption  it  excepted  the  surplus 
lands  of  Indians  who  died  during  the  three 
year  period  or  who  should  receive  certifi- 
cates of  competency  during  that  time.  Ex- 
cept as  to  Indians  holding  certificates  of 
competency  as  provided  in  this  paragraph, 
the  last  sentence  of  paragraph  fourth  makes 
all  surplus  lands  allotted  to  Osage  Indians 
"inalienable  for  twenty-five  years."  Be- 
cause of  this  restriction  it  was  urged  by 
the  government  in  United  States  v.  Osage 
County,  (CCA.  8th  Cir.  1914)  216  Fed. 
883,  that  the  court  should,  by  implication, 
hold  the  lands  to  be  nontaxable  pursuant 
to  the  doctrine  declared  in  United  States 
V.  Rickert,  188  U.  S.  432,  23  S.  Ct.  478,  47 
U.  S.  (L.  ed.)  532.  The  court  said:  "We 
cannot  be  governed  by  implications  against 
the  express  language  of  the  statute.  The 
act  shows  plainly  that  Congress  had  in 
mind  the  distinction  between  nontaxability 


and  nonallenability.  It  expressly  provided 
that  the  homesteads  should  be  inalienable 
and  nontaxable,  but  as  to  surplus  lands  it 
is  provided,  in  the  next  sentence,  that  they 
shall  be  'inalienable'  only.  The  same  dis- 
tinction is  made  in  subdivision  7.  Not  only 
did  Congress  have  this  distinction  clearly  iii 
mind,  but  in  the  second  proviso  of  para- 
graph 7  it  enacted  that  the  surplua  lands 
shall  be  nontaxable  for  the  period  of  three 
years  from  the  approval  of  this  act.  The 
irresistible  import  of  this  language  is  that 
after  the  expiration  of  the  three-year  period 
surplus  lands  should  be  taxable;  also  that 
they  would  have  been  taxable  during  the 
three-year  period  had  it  not  been  for  the 
proviso.  Exceptions  from  a  power  establish 
the  power  as  well  as  define  its  limits.  Gib- 
bons V.  Ogden,  9  Wheat.  1,  190,  6  L.  ed.  23. 
This  clear  import  of  the  language  of  the 
statute  is  reinforced  by  its  history.  As 
originally  introduced  in  the  House,  subdivi- 
sion 4  provided  that  surplus  lands  should 
be  'nontaxable  and  inalienable  for  twenty- 
five  years.'  In  the  Senate  numerous  amend- 
ments to  the  statute  were  proposed.  The 
Secretary  of  the  Interior  addressed  a  letter 
to  C.  F.  Larrabee,  the  acting  Commissioner 
of  Indian  Affairs,  requesting  his  views  upon 
these  amendments.  One  of  the  amendments 
proposed  to  strike  out  the  words  'nontax- 
able and'  in  the  last  clause  of  subdivision 
4,  relating  to  the  surplus  lands.  SpeiJcing 
of  this  amendment  as  one  which  would 
make  the  'surplus  lands  subject  to  taxation,' 
Mr.  Larrabee  said:  'This  office  sees  no  spe- 
cial objection  to  this  provision.'  There 
was  also  an  amendment  which,  in  the  judg- 
ment of  the  commissioner,  wouid  have  made 
homesteads  taxable.  Speaking  of  both  of 
these  subjects  he  proceeds  in  his  letter  as 
follows:  'The  office  strongly  opposes  the 
first  proposed  amendment  providing  for  the 
collectipn  of  taxes  on  the  homesteads.  This 
is  in  direct  confiict  with  the  provision  in 
lines  8  and  9  on  page  6,  which  declares 
that  the  homestead  shall  be  inalienable  and 
nontsxable,  until  otherwise  provided  by  act 
of  Congress.  Certainly  the  homesteads  of 
the  Indians  should  be  free  from  taxation 
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SB  long  as  they  are  held  in  trust  for  the 
benefit  of  the  allottees.  Such  has  been  the 
invariable  policy  of  the  govemment  from 
the  time  the  Indian  allotments  were  made, 
and  it  is  thought  that  an  exception  should 
not  be  made  in  the  case  of  the  Osages.  But 
I  see  no  special  objection  to  the  alternative 
amendment  which  provides  merely  for  the 
payment  of  taxes  on  the  surplus  lands.  It 
is  believed  that  the  Osage  Indians  should 
be  required  to  pay  taxes  on  their  surplus 
lands,  the  same  as  citizens  of  Oklahoma 
Territory.    There  occurs  to  me  no  valid  rea- 


son why  the  Indians  should  not  be  required 
to  bear  their  share  of  the  burden  of  the 
state  and  county  maintenance  through  taxa- 
tion on  their  surplus  lands.'  This  letter 
waa  submitted  to  the  Senate  by  the  Com- 
mittee on  Indian  Affairs  in  support  of  its 
proposed  amendment  striking  out  the  words 
nontaxable  and.'  The  amendment  was 
agreed  to,  and  was  afterwards  concurred  in 
by  the  House.  This  seems  to  leave  no  doubt 
of  the  intent  of  Congress  to  make  surplus 
lands  taxable." 


1909  Supp.,  p.  225,  sec.  6. 

Purpose  of  statute.  —  Prior  to  the  taking 
effect  of  this  act,  no  law  providing  for  or 
regulating  the  descent  and  distribution  of 
the  lands,  moneys  or  other  interests  of  the 
Osages  existed.    The  evident  purpose  of  the 


statute  was,  so  far  as  practicable,  to  pro- 
vide for  a  final  disposition  of  the  affairs  of 
the  tribe  and  a  division  of  the  property 
therof  to  its  members  in  severalty.  Simp- 
kins  T.  Ware,  (Okla.  1914)  145  Pac.  355. 


1909  Supp.,  p.  225,  sec.  9. 

Tbe  right  to  remove  a  member  of  the 
tribal  coundl  need  not  be  predicated  on  a 
notice  and  hearing.  Brown  v.  Lane,  (1914) 
232  U.  S.  598,  34  S.  Ct.  449,  58  U.  S.  (L. 
ed.)  748,  wherein  the  court  said:  ''We  are 
of  the  opinion  that  on  the  face  of  the  stat- 
ute it  plainly  vested  the  Secretary  of  the 
Interior  with  the  power  and  discretion  to 
remove  without  the  necessity  of  giving  no- 
tice or  affording  a  hearing  and  iMcause  we 


are  unable  to  perceive  any  basis  whatever 
for  the  contention  that  if  the  statute  gives 
such  power  it  conflicts  with  the  Fifth 
Amendment.  The  right  to  membership  in 
the. council  which  the  statute  created  and 
the  power  to  remove  at  discretion  which  it 
conferred  on  the  Secretary  of  tiie  Interior 
were  indissolubly  united,  and  it  is  impossi- 
ble to  admit  the  existence  of  the  one  with- 
out recognizing  the  other." 


1909  Supp.,  p.  232,  sec.  1. 

Constitutionality  and  effect.  —  This  Act 
of  May  27,  1908,  is  constitutional  and  domi- 
nates provisions  of  state  laws.  Truskett  v. 
Closser,  (1915)  236  U.  S.  223,  35  S.  Ct.  385, 
59  U.  S.  (L.  ed.)  549,  afflrming  (C.  C.  A. 
8th  Cir.  1912)  198  Fed.  835.  See  to  the 
same  effect,  Shoat  v.  Oliver,  (Okla.  1915) 
148  Pac.  709. 

Patent  not  issued.  —  The  fact  that  a 
patent  for  an  allotment  had  not  issued  to  a 
Cherokee  freedman  at  the  time  the  restric- 
tion against  alienation  as  to  a  homestead 
took  effect  under  this  act,  was  held  not  to 
be  a  bar  to  alienation  by  the  allottee  sub- 
sequent to  the  taking  effect  of  the  act. 
Benadum  v.  Armstrong,  (1915)  44  Okla. 
637,  146  Pac.  34. 

Restrictions  terminated  by  lapse  of  time. 
—  In  U.  S.  V.  Bartlett,  (1914)  235  U.  S.  72, 
36  S.  Ct.  14,  59  U.  S.  (L.  ed.)  137  {afflrm- 
ing  (CCA.  8th  Cir.  1913)  203  Fed.  410) 
the  question  arose  whether  the  excepting 
clause  Uiat  "nothing  herein  shall  be  con- 
strued to  impose  restrictions  removed  from 
land  by  or  under  any  law  prior  to  the  pas- 
sage of  this  act"  applied  to  restrictions  ter- 
minated by  lapse  of  time.  It  was  held  that 
it  did.  The  court  said:  'The  real  con- 
troversy is  over  the  meaning  of  the  word 


Removed.*  It  is  not  questioned  that  it  em- 
braces the  action  of  Congress  and  of  the 
Secretary  of  the  Interior  in  abrogating  or 
canceling  restrictions  in  advance  of  the  time 
fixed  for  their  expiration,  but  it  is  insisted 
that  it  does  not  embrace  their  termination 
by  the  lapse  of  time.  In  short,  the  conten- 
tion is  tnat  the  word  is  used  in  a  sense 
which  comprehends  only  an  affirmative  act, 
such  as  a  rescission  or  revocation  while  the 
statutorv  period  was  still  running.  Al- 
though having  support  in  some  definitions 
of  the  word,  the  contention  is,  in  our  opin- 
ion, untenable,  for  other  parts  of  the  same 
act,  as  also  other  acts  dealing  with  the 
same  subject,  show  that  the  word  is  em- 
ployed in  this  legislation  in  a  broad  sense 
plainly  including  a  termination  of  the  re- 
strictions through  the  expiration  of  the  pre- 
scribed period.  This  is  illustrated  in  §§  4 
and  5  of  the  act  of  1908,  and  §  19  of  the 
act  of  April  26,  1906  (34  Stat,  at  L.  137, 
chap.  1876),  and  is  recognized  in  Choate  v. 
Trapp,  224  U.  S.  665,  673,  56  L.  ed.  941, 
945,  32  Sup.  Ct.  Rep.  565,  where,  in  dealing 
with  some  of  these  allotments,  it  was  said 
that  'restrictions  on  alienation  were  re- 
moved by  lapse  of  time.' "  ' 
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Renewal  of  lease  for  asricultural  pur- 
poses.—  A  valid  lease  for  agricultural  pur- 
poses of  a  restricted  Greek  allotment  may 
be  made  during  the  existence  of  a  prior, 
valid  lease,  provided  that  it  is  made  for  a 
fair  rental,  near  the  termination  of  the  ex- 
isting lease,  and  that  it  does  not  extend  the 
term  more  than  five  years  from  the  date  of 
the  last  lease.  But  where  a  lease  by  a  Greek 
citizen  of  his  restricted  allotment  is  made 
for  agricultural  purposes,  and  before  it  ex- 

1909  Supp.,  p.  233,  sec.  3. 

Purpose  of  act.  — This  section  was  not 
intended  to  be  a  rule  of  evidence.  The  pur- 
pose of  said  act  is  to  prescribe  terms  and 
conditions  upon  which  members  of  the  Five 
Givilized  Tribes  of  Indians  may  alienate 
their  lands,  and  to  prescribe  a  fixed  and  uni- 
form rule  by  which  those  contracting  with 
such  members  of  said  tribes  could  determine 
the  exact  date  minors  mav  reach  their  ma- 
jority for  the  purpose  of  alienating  their 
lands.  Gharles  v.  Thornburgh,  (1914)  44 
Okla.  379,  144  Pac.  1033;  Phillips  v.  Byrd, 
(1914)  43  Okla.  556,  143  Pac.  684. 

Not  retroactive.  —  In  an  action  to  cancel 
conveyances  affecting  an  Indian  allotment 
consummated  prior  to  the  enactment  of  this 
statute,  the  enrollment  records"  are  not 
conclusive  evidence  as  to  the  age  of  the  al- 
lottee. In  such  case  his  age  is  a  question  of 
fact,  to  be  proved  by  competent  testimony, 
as  any  other  fact  at  issue  in  the  case.  Free- 
man V.  Boynton  First  Nat.  Bank,  (1914) 
44  Okla.  146,  143  Pac.  1165. 

Authority  of  commission.  —  The  Gommis- 
sion  to  the  Five  Givilized  Tribes  which  made 
the  enrollment  of  their  citizens  and  freedmen 
was  a  quasi  judicial  tribunal  empowered  to 
determine  who  should  be  enrolled  and  what 
land  should  be  allotted  and  in  what  way 
it  should  be  allotted  to  every  citizen  and 
freedman,  and  its  adjudication  of  these 
questions  and  of  every  issue  of  law  and 
fact  that  it  was  necessary  for  it  to  de- 
termine in  order  to  decide  these  questions 
is  conclusive  and  impervious  to  collateral 
attack.  But  its  determination,  recital  or 
report  regarding  issues  not  material  to  its 
answers  to  the  questions  who  should  be  en- 
rolled and  what  lands  shopld  be  allotted 
to  them  and  how,  is,  in  the  absence  of  special 
legislation,  without  judicial  or  other  con- 
clusive effect.  Malone  v.  Alderdice,  (C.  G. 
A.  8th  Gir.  1914)  212  Fed.  668,  wherein  it 
was  held  that  the  Commission  in  making  its 
enrollment  had  no  authority  or  jurisdiction 
to  decide  and  adjudge  the  respective  ages 
of  the  members  of  the  Tribes. 

"Approved  rolls"  and  "enrollment  rec- 
ords."—  The  terms  "approved  rolls"  and 
"enrollment  records,"  as  used  in  this  sec-  - 
tion,  have  a  distinctly  different  meaning 
and  were  intended  by  Congress  to  perform 
separate  offices.  The  term  "approved  rolls" 
was  intended  to  be  conclusive  evidence  as 


pires  another  lease  for  agricultural  purposes 
is  made  to  the  same  lessee  for  a  period  of 
five  years,  to  commence  in  the  future,  the 
last  lease  not  being  approved  by  the  Secre- 
tary of  the  Interior,  is  void.  Hudson  ▼. 
Hildt,  (Okla.  1915)   151  Pac.  1063. 

For  an  application  of  this  section  as  au- 
thority for  the  leasing  of  lands  for  oil  and 
gas,  see  Riley  t.  Kelsey,  (E.  D.  Okla.  1914) 
218  Fed.  391. 


to  quantum  of  Indian  blood,  and  the  ''enroll- 
ment records"  were  intended  to  be  conclu- 
sive evidence  as  to  the  age  of  those  enrolled. 
Campbell  v.  McSpadden,  (1914)  44  Okla. 
138,  143  Pac.  1138;  Scott  v.  Brakel,  (1914) 

43  Okla.  655,  143  Pac.  510. 

Enrollment  records  as  conclusiye  evidence 
of  age.  —  The  enrollment  records  of  the 
Commissioner  to  the  Five  Civilized  Tribes 
are  conclusive  evidence  as  to  age  of  the 
members  of  said  tribes  and  freemen,  on 
transactions  had  after  the  taking  effect  of 
this  act.  Miller  v.  Thompson,  (Okla.  1915) 
151  Pac.  192. 

The  provision  making  the  rolls  conclusive 
evidence  of  age  is  not^  however,  retroactive 
and  does  not  affect  conveyances  made  prior 
to  its  passage.    Bucher  v.  Showalter,  (1915) 

44  Okla.  690,  145  Pac.  1143,  wherein  it 
appeared  that  an  allottee  conveyed  a  por- 
tion of  his  allotment  before  the  statute 
making  the  enrollment  records  conclusive 
evidence  as  to  age,  was  enacted.  At  the 
time  of  the  conveyance  he  was  actually  of 
full  age,  but  the  enrollment  records  showed 
him  to  be  a  minor.  After  the  act  was 
passed  making  the  errollment  records  con- 
clusive as  to  age,  and  after  those  records 
showed  him  to  be  of  lawful  age  he  made 
another  conveyance  of  the  same  land  to 
different  persons.  An  action  was  brought 
by  his  first  grantee  against  the  second 
grantee.  The  court  held  that  the  enroll- 
ment records  were  not  competent  evidence 
to  show  that  the  allottee  was  a  minor  at 
the  time  the  first  conveyance  was  made. 

In  Smith  v.  Bell,  (1914)  44  Okla.  370, 
144  Pac.  1058,  the  court  held  that  in  cases 
involving  the  validity  of  conveyances  of 
lands  allotted  to  members  of  the  Five  Givil- 
ized Tribes,  made  prior  to  the  taking  ef- 
fect of  this  act,  where  there  are  living  wit- 
nesses in  court  who  testify  to  the  age  of 
the  allottee,  the  enrollment  records  ot  the 
Commission  to  the  Five  Givilized  Tribes 
as  to  the  age  of  such  allottee  are  purely 
hearsay  and  inadmissible  in  evidence.  See 
to  the  same  effect,  Charles  v.  Thornburgh, 
(1914)  44  Okla.  379,  144  Pac.  1033;  Gray- 
son V.  Durant,  (1914)  43  Okla.  799,  144 
Pac.  592. 

The  enrollment  records  of  the  Commission 
to  the  Five  Givilized  Tribes  of  Indians  are 
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not  conclusive  evidence  of  the  age  of  an  al- 
lottee of  tribal  lands  in  testing  the  valid- 
ity of  a  deed  tiiereto  executed  prior  to  this 
act;  and  such  records  are  only  admissible  in 
such  cases  as  even  disputable  evidence  of 
age  when  allowable  under  the  general  rules 
of  evidence.  Jackson  v.  Lair,  (Okla.  1916) 
150  Pac.  162. 

The  enrollment  record  is  relevant,  compe- 
tent and  material  evidence  in  determining 
whether  an  allottee  possesses  the  requisite 
age  to  enable  him  to  alienate  his  lands. 
Diamond  v.  Perry,  (Okla.  1015)  148  Pac.  88. 

It  is  only  where  minority  at  the  time  of 
a  conveyance  appears  upon  the  enrollment 
record  that  such  minority  is  conclusively 
presumed  so  as  to  render  void  such  con- 
veyance of  allotted  lands  by  a  Creek  freed- 
woman  who  at  such  time  had,  in  fact,  passed 
the  age  of  her  minority,  and  where  the  en- 
rollment record  of  a  Creek  freedwoman 
merely  shows  that  she  was  18  years  old  in 
1908,  without  more  specific  statement  as  to 
time,  it  does  not  appear  therefrom  that 
she  was  a  minor  on  July  28  or  September 
18,  1908,  when  she  executed  conveyances  of 
allotted  lands;  and  in  such  case  recourse 
may  be  had  to  other  evidence  to  ascertain 
whether  she  had  attained  her  majority  on 
those  specific  dates.  Jackson  v.  l4iir, 
(Okla.  1915)  150  Pac.  162. 

Contents  of  "enrollment  records.**  —  The 
"enrollment  records"  of  the  Commissioners 
to  the  Five  Civilized  Tribes  which  this  sec- 
tion declares  shall  hereafter  be  conclusive 
evidence  as  to  the  age  of  any  enrolled  citi- 
zen or  freedman  of  said  tribes,  embraces  and 
includes  all  of  the  testimony  and  exhibits 
tending  to  establish  age  that  were  in  evi- 
dence before  the  Commission,  and  the  con- 
clusions of  the  Conmiission  based  thereon 
from  the  date  of  the  application  for  enroll- 
ment of  any  particular  allottee  up  to  the 
time  of  the  ascertainment  by  the  Commis- 
sion as  to  whether  the  name  of  such  allottee 
was  entitled  to  be  placed  upon  the  roll  of  the 
nation  in  which  he  claimed  citizenship.  Dun- 
can V.  Byars,  (1914)  44  Okla.  538,  144  Pac. 
1053. 

"Census  card"  as  enrollment  record. — 
Where  it  appears  that  the  "census  card" 
constitutes  the  complete  "enrollment  rec- 
ords" it  is  admissible  as  conclusive  evidence 
of  age,  not  as  a  "census  card,"  but  as  the 
"enrollment  records"  when  so  certified  bv 
the  proper  officer.  Scott  v.  Brakel,  (1914) 
43  Okla.  655,  143  Pac.  510,  wherein  the 
court  said:  "It  is  true  that  in  many  in- 
stences  the  census  card  consiste  of  an  entr^ 
of  a  summary  of  the  evidence  of  the  appli- 
cnnt  at  the  time  the  application  was  made, 
whilst  in  other  instances,  where  the  testi- 
mony of  the  applicant  was  not  taken  down 
by  a  stenographer  and  subsequently  tran- 

1909  Supp.,  p.  234,  sec.  5. 

Validity  of  mortgage.  —  Although  a  mort-  taining  a  covenant  against  all  encumbrances 
gage  may  be  void  under  this  section  never-  except  an  invalid  mortgage,  deducte  the 
theless  if  the  grantee  of  a  valid  deed,  con-      amount  of   such  mortgage  from  the  pur« 
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scribed,  the  entries  consisted  of  the  epito- 
mized statements  of  the  witnesses  reduced 
to  census-card  form.  In  such  cases  the 
census  card  is  of  necessity  the  enrollment 
record,  and  where  the  Commissioner  to  the 
Five  Civilized  Tribes  certifies  that  the  cen- 
sus card  constitutes  the  entire  enrollment 
record  as  to  the  person  whose  name  appears 
thereon,  that  will  be  sufficient.  There  are 
many  instances  where  the  census  card  con- 
stitutes substantiallv  the  complete  enroll- 
ment record.  In  such  cases,  it  is  admissible 
as  conclusive  evidence  as  to  age,  not  as  a 
census  card,  but  as  'tiie  enrollment  record,' 
when  so  certified  by  the  proper  officer." 

Secondary  evidence  of  enrollment  records. 
—  The  enrollment  records  are  the  best  evi- 
dence and  oral  testimony  is  incompetent  to 
prove  them  in  the  absence  of  a  showing 
that  the  same  were  lost  or  destroyed.  Gil- 
bert V.  Brown,  (1914)  44  Okla.  194,  44  Pac. 
359,  where  it  appeared  that  the  only  evi- 
dence contained  in  a  case-made  which  tend- 
ed to  establish  the  age  of  a  Choctaw  allottee 
was  the  oral  testimony  of  the  custodian  of 
the  enrollment  records  and  such  case-made 
did  not  contain  the  enrollment  records  or  a 
certified  copy  thereof.  It  was  held  that 
there  was  not  sufficient  evidence  in  the  rec- 
ord to  support  the  judgment,  as  tlie  enroll- 
ment records  of  the  Commissioner  to  the 
Five  Civilized  Tribes  were  conclusive  as  to 
the  age  of  a  Choctaw  allottee  where  the 
conveyance  involved  was  executed  subse- 
quent to  this  act.  The  court  said:  "The 
only  evidence  contained  in  the  case-made 
which  tends  to  establish  the  age  of  Maud 
Folsom  is  the  oral  testimony  of  the  cus- 
todian of  the  enrollment  records.  The  de- 
fendant objected  to  the  introduction  of  oral 
testimony  on  the  ground  that  the  enrollment 
records  were  the  best  evidence,  but  the  court 
admitted  such  testimony.  The  enrollment 
records  were  never  made  a  part  of  the  case- 
made;  whether  they  were  ever  actually  in 
evidence  we  do  not  know,  and  are  therefore 
unable  to  say,  in  the  absence  of  the  enroll- 
ment records,  whether  they  would  tend  to 
establish  the  age  of  Maud  Folsom  as  18 
years  of  age  on  June  5,  1908,  or  Sept.  25, 
1908.  This  court  having  heretofore  held  that 
the  records  are  conclusive  as  to  the  age  of  an 
allottee,  such  records  are  the  best  evidence, 
and  oral  testimony  is  incompetent  to  prove 
these  records,  in  the  absence  of  a  showing 
that  the  same  were  lost  or  destroyed.  We 
therefore  hold  that  there  is  not  sufficient 
evidence  in  the  record  to  support  the  judg- 
ment." 

The  enrollment  records  as  to  the  age  of 
persons  enrolled  are  the  best  evidence  and 
parol  evidence  by  the  persons  themselves  is 
inadmissible.  Newsom  v.Langford,  (Tex. 
1915)   174  S.  W.  1036. 
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from  B.,  and  thereafter  eonreyed  the  land  to 
J.  hj  deed  containing  a  covenant  of  war- 
ranty against  all  incumbrances,  except  a 
mortgage  for  $705  in  favor  of  P.,  which  said 
amount  was  withheld  by  J.  from  the  pur- 
chase money  of  the  land.  The  court  held  in 
a  suit  for  foreclosure  that  although  B's  deed 
to  S.  and  the  mortgage  of  S.  to  P.  were  void 
under  thia  section,  nevertheless  J.  was 
estopped  to  deny  the  validity  of  the  mort- 
gage. 


chase  price  and  retains  it,  he  cannot  there- 
after set  up  the  invalidity  of  the  mortgage 
as  a  defense  to  its  foreclosure.  Jones  v. 
Perkins,  (1914)  43  Okla.  734,  144  Pac.  183, 
n'herein  it  appeared  that  prior  to  the  re- 
moval of  his  restrictions,  B.,  a  minor  Creek 
freedman,  executed  a  warranty  deed  for  his 
allotment  to  S.,  and  put  him  in  possession, 
and  where  S.,  after  mortgaging  the  same  to 
P.,  deeded  the  land  to  G.,  who,  While  in  pos- 
session, received  a  valid  conveyance  thereto 

1909  Supp.,  p.  234,  sec.  6. 

Jurisdiction.  —  By  the  express  provisions 
of  this  section  the  Probate  Courts  of  Okla- 
homa have  jurisdiction  of  the  persons  and 
property  of  minor  allottees  of  the  Five  Civ- 
ilized Tribes.  Truskett  v.  Closser,  (1915) 
236  U.  S.  223,  35  S.  Ct.  385,  59  U.  S.  (L. 
ed.)  549. 

"Except  as  otherwise  specifically  provided 
by  law^  means  ''Federal  law,  not  state  law." 
Truskett  v.  Closser,  (1916)  236  U.  S.  223, 
35  S.  Ct.  385,  59  U.  S.  (L.  ed.)  549. 

In  Barbre  v.  Hood,  (£.  D.  Okla.  1914) 
214  Fed.  478,  the  court  said:  "By  section 
6  of  the  act  of  Congress,  the  property  of 
minor  allbttees  of  the  Five  Civilized  Tribes 
is  made  subject  to  the  jurisdiction  of  the 
probate  courts,  'except  as  otherwise  specific- 
ally provided  by  law.'  This  exception,  how- 
ever, as  we  have  seen  in  Truskett  v.  Closser, 
198  Fed.  835,  has  relation  to  federal,  and 
not  to  state,  law.  Then,  immediately  after 
providing  that  the  property  of  these  minor 
allottees  shall  be  subject  to  the  jurisdiction 
of  the  probate  courts,  Congress  in  the  same 
section  further  provides  for  the  appointment 
by  the  Secretary  of  the  Interior  of  local 
representatives,  whose  duty  it  shall  be  to 
inquire  into  and  investigate  the  conduct  of 
guardians  or  curators  having  in  charge  the 
estates  of  such  minors,  and  to  report  to  the 
probate  court  any  derelictions  of  duty  on 
the  part  of  sucn  guardiana  or  curators 
which  they  may  discover,  and  to  even  go  to 
the  further  extent  of  prosecuting  any  neces- 
sary remedy,  either  civil  or  criminal,  or 
both,  to  preserve  the  property  and  protect 
the  interests  of  such  minor  allottees,  and 
to  make  full  report  of  such  matters  to  the 
Secretary  of  the  Interior,  which  reports, 
either  to  the  Secretary  or  to  the  court,  were 
to  become  public  records  subject  to  the  in- 
spection and  examination  of  the  public;  the 
necessary  court  fees  to  be  allowed  against 
the  estates  of  such  minors.  It  was  further 
provided  that  the  probate  courts  might,  in 
their  discretion,  appoint  such  representa- 
tives as  guardians  or  curators  for  such  min- 
ors without  fee  or  charge.  Here  was  pro- 
vided by  Congress  a  plan  by  which  all  mioor 

1909  Supp.,  p.  235,  sec.  9. 

ApproTal  by  the  court.  —  The  approval  of  neoessarilv  the  act  of  the  eourt  as  dis- 
the  eourt  provided  for  in  this  section  does  tingruished  from  the  act  of  the  judge  of  the 
not  require  the  performance  of  a  judicial  court.  Tiger  v.  Credc  County  Court, 
function,  that  is,  the  approval  must  not  be       (Okla.  1916)  146  Pac.  912,  wherein  it  was 
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allottees,  as  to  their  allotted  lands,  were  to 
be  under  the  supervision  and  control  of  the 
probate  courts  of  Oklahoma,  and,  in  order 
to  further  protect  their  interests  and  assist 
the  several  probate  courts  in  promoting 
their  welfare,  Congress  provided  these 
special  representatives  of  the  Secretary  of 
the  Interior,  whose  duty  it  was  to  see  that 
the  guardians  and  curators  of  these  minors 
dealt  fairly  with  their  wards,  and  to  report 
to  the  proper  court  any  failures  so  to  do. 
The  state  Supreme  Court  has  held,  in  Jeffer- 
son V.  Winkler,  26  Okla.  653,  that  the  state 
law,  relieving  married  minors  of  the  dis- 
ability of  minority,  does  not  apply  to  these 
mioor  allottees.  The  Circuit  Court  of  Ap- 
peals for  this  circuit,  in  Truskett  v.  Closser, 
supra,  has  held  that  the  state  law  providing 
for  the  removal  of  disabilities  of  minority 
by  the  state  district  court  does  not  apply  to 
these  minor  allottees.  For  like  reasonsy  I 
conclude,  in  view  of  the  provisions  of  sec- 
tion 6  of  the  act  of  Congress  of  May  27, 
1908,  that  the  state  law,  permittiog  minors 
of  a  certain  age  to  make  contracts  affecting 
their  real  estate,  does  not  apply  to  minor 
allottees  of  the  Five  Civilized  Tribes.  I 
agree  with  Judse  Hayes  in  Jefferson  v. 
Winkler,  supra,  uiat,  construing  all  the  pro- 
visions of  said  act  of  Congress  together,  it 
was  the  legislative  intent  to  provide  Uiat 
the  allotted  lands  of  minor  freedmen  and 
mixed  blood  Indians,  from  which  restric- 
tions were  in  terms  removed  by  the  pro- 
visions of  section  1  of  the  act,  might  be 
sold  under  the  supervision  and  jurisdiction 
of  the  probate  courts  of  the  state,  and  not 
otherwise,  and  that  the  deed  relied  upon 
by  the  plaintiffs  in  this  case  is  tiiereiore 
void." 

Validity  of  deed  by  minor.  —  This  sec- 
tion is  construed  in  the  nature  of  a  restric- 
tion by  Congress  as  to  the  alienation  of  land 
by  minor  allottees,  and  such  restriction  can 
only  be  removed  through  the  instrumental- 
ity of  the  probate  court,  and  a  deed  execut- 
ed by  a  minor  is  void.  Newsom  v.  Lang- 
ford»  (Tex.  1916)  174  a  W.  1036. 


1909  Snpp^  p.  835,  sec  9. 


INDIANS. 


1909  Supp.,  p.  2859  s^*  9* 


contended  that  the  approval  of  a  deed  by 
the  coimtj  coort  was  invalid  because  the 
court  in  approving  the  deed  failed  and  re- 
fused to  comply  with  a  certain  rule  of  the 
Supreme  Court  which  provided  a  system 
of  procedure  for  the  government  of  county 
courts  in  the  matter  of  the  approval  of  the 
deeds  of  full-blood  Indians  executed  for  the 
purpose  of  conveying  their  inherited  lands. 
The  court  said:  "iRie  theory  of  the  peti- 
tioners is  that  the  rule  promulgated  by  the 
Supreme  Court  pertaining  to  the  conduct  of 
the  county  courts  of  this  state  in  the  mat- 
ter of  the  approval  of  the  deeds  of  full- 
blood  Indians  is  jurisdictional,  and  that  the 
approval  of  the  deed  bv  the  county  court 
was  a  nullity  because  the  court  in  approv- 
ing the  same  did  not  follow  the  procedure 
INrescribed  by  the  rule.  In  our  opinion, 
neif^er  the  act  of  Congress  nor  the  rule  of 
court  require  the  county  court  to  perform 
any  judicial  function.  The  conveyance  of 
a  tract  of  land  by  one  person  to  another 
is  not  a  judicial  act.  Ordinarily  such  trans- 
actions are  consummated  by  the  grantor  and 
grantee  without  the  intervention  of  a  third 
person,  except  perhaps  a  notary  public 
whoee  sole  duty  is  to  acknowledge  or  attest 
the  signatures  of  the  grantors,  a  purely 
ministerial  act.  In  the  case  of  a  convey- 
ance of  his  inherited  lands  by  a  full-blood 
Indian,  Congress,  in  addition  to  the  ordi- 
nary preliminaries,  deemed  it  necessary  to 
have  his  deed  approved  by  the  county 
court.  This,  however,  does  not  change  the 
nature  of  the  transaction.  It  is  still  noth- 
ing more  nor  less  than  a  sale  of  land  from 
one  person  to  another  requiring  the  exer- 
cise of  business  sense  and  judgment.  Con- 
gress in  the  exercise  of  its  power  to  legislate 
for  the  full-blood  Indians  as  a  dependent 
people  merely  sought,  as  near  as  may  be, 
to  put  the  Indian  upon  an  equality  with  his 
prospective  grantee  in  the  matter  of  busi- 
ness sense  or  acumen,  to  the  end  that  he 
may  have  a  square  deal,  or  at  leasl^  be  in 
no  greater  danger  of  suffering  pecuniary 
loss  by  getting  the  worse  of  the  deal  than 
is  ordinarily  incident  to  such  a  transaction 
between  persons  dealing  with  each  other  at 
arm's  length." 

This  section  continues  the  right  of  alien- 
ation provided  for  by  section  22  of  the  Act 
of  April  26,  1906,  1909  Supp.  Fed.  Stat. 
Annot.  200,  and  further  provides  that  the 
approval  shall  be  by  the  court  mentioned 
rather  than  by  the  Secretary  of  the  Interior. 
The  power  and  authority  conferred  upon  the 
court  is  merely  that  conferred  upon  the 
Secretary  of  the  Interior  by  the  former  act, 
and  the  exercise  of  such  authority  there- 
fore is  purely  a  ministerial  and  not  a  ju- 
dicial action.  In  re  Allen's  Will,  144  Pac. 
1055. 

Effect  of  second  proviso.  —  "While  the 
general  effect  of  the  section,  aside  from  the 
provisos,  is  to  make  the  death  of  any  al- 
lottee operate  to  remove  all  restrictions  up- 
on the  alienation  of  his  allotted  lands,  the 
effect  of  the  second  proviso  is  to  make  the 
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existence  of  surviving  issue,  born  after 
March  4,  1906,  operate  to  extend  restric- 
tions upon  the  alienation  of  the  homestead 
until  April  26,  1931,  or  until  the  death  of 
such  surviving  issue,  if  that  occur  prior  to 
the  last-mentioned  date.  In  other  words,  in 
such  case  the  homestead  continues  inalien- 
able after  the  death  of  the  allottee,  just  as 
it  was  before  his  death.  The  allottee  before 
his  death,  owner  in  fee  of  the  homestead, 
of  course  had  the  right  of  possession  and 
occupancy  of  the  homestead  for  his  use  and 
support;  that  is,  such  use  and  support  as 
he  might  derive  from  it  by  means  other 
than  alienation.  At  the  death  of  the  al- 
lottee, intestate,  the  title  to  the  homestead 
of  course  vests  in  his  heirs.  But,  if  there 
be  among  them  a  child  or  children  born 
after  March  4,  1906,  then  it  still  remains 
inalienable  pending  the  term  provided  for 
in  such  contingency,  and  such  child  or  chil- 
dren by  force  of  the  act  have  the  same  right 
of  possession  and  occupancy  for  their  use 
and  support  which  their  ancestor  had  during 
his  life,  to  the  exclusion  of  the  other  heirs, 
for  the  term  of  years  extending  from  the 
death  of  the  allottee  to  April  26,  1931,  or 
to  the  date  of  the  death  of  such  child  or 
children,  if  that  shall  happen  before  the 
last-mentioned  date.  But  the  use  and  sup- 
port which  such  child  or  children  are  per- 
mitted to  derive  from  the  land  is  only  such 
use  and  support  as  they  may  derive  from 
it  by  means  other  than  alienation,  for  it 
continues  inalienable.  The  use  permitted, 
therefore,  could  not  have  contemplated  the 
leasing  of  the  land  by  such  child  or  children 
for  oil  and  gas  purposes,  because  the  taking 
of  the  oil  and  gas  under  the  right  granted 
by  an  oil  and  gas  lease  amounts  to  a  dis- 
position of  tiiat  portion  of  the  very  corpus 
of  the  property,  represented  by  the  oil  and 
gas,  and  is,  to  that  extent,  an  alienation  of 
a  portion  of  the  land.  Eldred  v.  %mulgee 
Loan  &  Trust  Co.,  22  Okla.  742,  98  Pac. 
929;  Moore  v.  Sawyer,  (C.  C.)  167  Fed. 
826.  The  use  contemplated  by  the  act  was 
clearly  only  its  use  for  agricultural  or 
grazing  purposes,  or  such  other  use  as 
would  not  conflict  with  the  provision  against 
alienation  of  the  land.  The  language  of  the 
act  is  that  the  land  is  to  remain  inalien- 
able for  the  use  and  support  of  such  child 
or  children,  clearly  contemplating  that  such 
use  and  support  shall  not  involve  any  alien- 
ation of  the  land  itself.  It  is  further  pro- 
vided that  this  restriction  against  alien- 
ation of  the  land  may  be  removed  by  the 
Secretary  of  the  Interior  at  any  time  with- 
in the  term.  If  this  shall  occur,  then  the 
heirs  may  join  in  a  sale  of  the  land  im- 
mediately upon  the  removal  of  such  restric- 
tions, and  the  proceeds  of  such  sale  would 
be  divided  among  the  heirs  according  to 
their  several  interests.  Such  removal  of  re- 
strictions from  the  land  would  terminate  the 
right  of  children  born  after  March  4,  1906, 
to  the  exclusive  occupancy  of  the  land  for 
their  use  and  support."  Biley  v.  Kelsey, 
(E.  D.  OkU.  1914)  218  Fed.  391. 


1912  Sttpp.,  p.  96,  sec  1. 
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1912  Supp.,  p.  96,  sec.  1. 

Ascertainment  of  legal  heirs  by  Secretary 
of  Interior.  —  The  Secretary  of  the  Interior 
has  exclusive  jurisdiction  imder  this  statute 
to  ascertain  the  legal  heirs.  Hallowell  v. 
Commons,  (1916)  239  U.  S.  506,  36  S.  Ct. 
202  {affirming  (C.  C.  A.  8th  Cir.  1914)  210 
Fed.  793)  wherein  the  court  said:  "This  is 
a  bill  to  establish  the  equitable  title  of  the 
plaintiff  to  an  allotment  made  to  Jacob 
tiallowell,  deceased,  a  member  of  the  Omaha 
Tribe,  in  accordance  with  §§  5,  6,  of  the  act 
of  August  7,  1882,  chap.  434,  22  Stat,  at  L. 
341.  The  patent  to  Jacob  Hallowell  fol- 
lowed the  language  of  §  6,  and  declared  that 
the  United  Stat^  would  hold  his  land  for 
the  period  of  twenty-five  years  in  trust  for 
the  sole  use  of  the  allottee  'or  in  case  of  his 
decease,  of  his  heirs  according  to  the  laws 
of  the  state  of  Nebraska.'  The  plaintiff 
says  that  he  is  the  sole  heir  as  against 
various  other  claims  set  forth  in  the  bill. 
We  do  not  go  into  further  particulars,  as 
we  are  of  opinion  that  the  circuit  court  of 
appeals  was  right  in  holding  that  the  dis- 
trict court  had  no  jurisdiction  of  the  case. 
127  C.  C.  A.  343,  210  Fed.  793.  It  is  un- 
necessary to  consider  whether  there  was  ju- 
risdiction when  the  suit  was  begun.  By  the 
act  of  June  25,  1910,  chap.  431,  36  Stat, 
at  L.  855,  it  was  provided  that  in  a  case  like 
this  of  the  death  of  the  allottee  intestate 
during  the  trust  period,  the  Secretary  of 
the  Interior  should  ascertain  the  legal  heirs 
of  the  decedent,  and  his  decision  should  be 
final  and  conclusive;  with  considerable  dis- 
cretion as  to  details.  This  act  restored  to 
the  Secretary  the  power  that  had  been  taken 


from  him  by  acts  of  1894  [28  Stat,  at  L 
305,  chap.  290]  and  Feb.  6,  1901,  ch.  217, 
31  Stat.  L.  760.  McKay  v.  Kalyton,  204  U. 
S.  458,  468,  51  L.  ed.  566,  570,  27  Sup.  Ct. 
Rep.  346.  It  made  his  jurisdiction  exclusive 
in  terms,  it  made  no  exception  for  pending 
'litigation,  but  purported  to  be  universal,  and 
so  to  take  away  the  jurisdiction  that  for 
a  time  had  been  conferred  upon  the  courts  of 
the  United  States.  The  appellant  contends 
for  a  dififerent  construction  on  the  strength 
of  R.  S.  §  13,  that  the  repeal  of  any  statute 
shall  not  extinguish  any  liability  incurred 
under  it  (Hertz  v.  Woodman,  218  U.  S. 
205,  216,  54  L.  ed.  1001,  1006,  30  Sup.  Ct. 
Rep.  621),  and  refers  to  the  decisions  up- 
on the  statutes  concerning  suits  upon  cer- 
tain bonds  given  to  the  United  States  ( Unit- 
ed States  Fidelity  k  G.  Co.  v.  United  States, 
209  U.  S.  306,  52  L.  ed.  804,  28  Sup.  Ct.  Rep. 
537).  But,  apart  from  a  question  that  we 
have  passed,  whether  the  plaintiff  even  at- 
tempted to  rely  upon  the  statutes  giving  ju- 
risdiction to  the  courts  in  allotment  cases, 
the  reference  of  the  matter  to  the  Secretary, 
unlike  the  changes  with  regard  to  suits 
upon  bonds,  takes  away  no  substantive 
right,  but  simply  changes  the  tribunal  that 
is  to  hear  the  case.  In  doing  so  it  evinces 
a  change  of  policy,  and  an  opinion  that  the 
rights  of  the  Indians  can  be  better  preserved 
by  the  quasi  paternal  supervision  of  the  gen- 
eral head  of  Indian  affairs.  The  considera- 
tion applies  with  the  same  force  to  all 
cases,  and  was  embodied  in  a  statute  that 
no  doubt  was  intended  to  apply  to  all,  to 
far  as  construction  is  concerned." 


1912  Supp.,  p.  97,  sec.  2. 

Application  of  statutes.  —  To  the  same 
effect  as  the  original  note,  see  Hallowell 
V.  Commons,  (C.  C.  A.  8th  Cir.  1914)  210 
Fed.  793. 


Repeal  of  earlier  acta.  —  To  the  sancie 
effect  as  the  original  note,  see  Hallowell  v. 
Commons,  (C.  C.  A.  8th  Cir.  1914)  210 
Fed.  793. 


1912  Supp.,  p.  103,  sec.  32. 

"The  intent  and  meaning  of  this  statute, 
in  our  opinion,  was  to  make  the  patented 
land  part  of  the  estate  of  the  nominal  pat- 
entee quoad  hoc — ^the  most  important  words 
being  'as  if  the  deed  had  issued  to  the 
deceased  grantee  during  life.'  The  section 
was  not  intended  to  exclude  other  provi- 
sions of  law  otherwise  applicable,  and  to 
give  a  title  at  all  events  to  the  heir  or 
other  party  named  in  the  act  as  purchaser." 
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Ferryman  v.  Woodward,   (1915)   238  U.  S. 
148,  35  S.  Ct.  830,  59  U.  S.  (L.  ed.)  1242. 

This  section  has  no  application  where 
there  is  no  allottee.  It  assumes  that  deeds 
have  been  issued  to  a  legal  allottee,  who  has 
died  before  the  approval  of  the  deed.  It 
does  not  deal  with  a  case  where  there  never 
was  an  allottee  in  existence..  Iowa  Land» 
etc.,  Co.  V.  United  States,  (0.  a  A.  8th  Cir. 
1914)   217  Fed.  11. 


INTERNAL  REVENUE. 


margarine  by  the  Act  of  August  2,  1886, 
24  Stat.  L.  209,  c.  840,  3  Fed.  Stat.  Annot. 
119.  Kereheval  y.  Allen,  (CCA.  8th 
Cir.  1915)  220  Fed.  262. 


Vol.  Ill,  p.  581,  sec.  3177. 

Collection  of  tax  on  oleomaxigarine.  —  The 
proTiBionB  of  this  section  are  general  in 
their  nature  and  are  applicable  to  the  col- 
lection of  the  special  taxes  imposed  on  oleo- 

Vol.  Ill,  p.  583,  sec.  3182. 

For  proofs  necessary  to  support  a  complaint  setting  forth  a  cause  of  action  under  this 
section,  see  United  States  v.  United  States  Fidelity,  etc.,  Co.,  (C  C  A.  4th  Cir.  1915) 
221  Fed.  27. 


Vol.  Ill,  p.  597,  sec.  3220. 

Limitation.  —  To  the  same  effect  as  the 
original  note,  see  Public  Service  R.  Co.  v. 
Herold,  (D.  C  N.  J.  1915)  219  Fed.  301, 
wherein  the  court  said:  "Plaintiffs  did  not 
present  their  claims  to  the  Commissioner 
of  Internal  Revenue  until  November  28, 
1913,  and  on  December  1,  1913,  that  official 
refused  to  allow  them.  They  filed  this  suit 
in  the  Supreme  Court  of  New  Jersey  on  De- 
cember 18,  1913,  and  thereafter  it  was  filed 
in  this  court  January  7,  1914.  But  it  was 
on  June  29,  1910,  that  they  paid  the  assess- 
ment for  the  year  1909,  and  on  June  28, 
1911,  that  they  paid  the  tax  for  1910.  Un- 
der tiiese  facts  the  causes  of  action  accrued 
when  plaintiffs  paid  the  taxes.     From  the 

Vol.  Ill,  p.  600,  sec.  3224. 

A  stockholder  suit  to  enjoin  the  corpora- 
tion from  voluntarily  paying  a  tax  charged 
to  be  unconstitutional  is  not  prohibited  by 
this  section.     Brushaber  v.  U^ion  Pac.  R. 


dates  of  such  respective  payments  plaintiffs 
had  two  years  as  the  periods  in  which  they 
could  have  filed  their  claims  for  refund 
with  the  Commissioner,  and  they  were  limit- 
ed to  such  period.  But  they  let  more  than 
two  years  go  by,  so  that,  when  the  Com- 
missioner decided  adversely  to  them,  his  de- 
cision did  not  operate  to  extend  the  time 
within  which  they  could  begin  suits  for  the 
refunds.  Merck  v.  Treat,  Collector,  174  Fed. 
388,  98  C  C  A.  606;  Hastings  v.  Herold, 
(C  C)  184  Fed.  769;  Schwarzchild  &  Sulz- 
berger V.  Rucker,  Collector,  (C.  C.)  143 
Fed.  666;  U.  S.  v.  Shipley,  197  Fed.  266, 
116  C  C  A.  627." 


Co.,  (1916)  240  U.  S.  1,  following  Pollock 
v.  Farmers'  Loan,  etc.,  Co.,  (1896)  167  U. 
S.  429,  15  S.  Ct  673,  39  U.  S.  (L.  ed.) 
769. 


Vol.  ill,  p.  607,  sec.  3240. 

Certified  copy  of  record  as  evidence.  —  A 
certified  copy  of  the  records  in  the  office 
of  the  collector  of  internal  revenue  relating 
to  the  issuance  of  a  liquor  license  is  ad- 
missible in  evidence  in  a  prosecution  for 
maintaining  a  liquor  nuisance  when  prop- 
erly proved,  and  such  record  is  properly 
proved  when  there  is  attached  thereto  a 
certificate  by  the  collector  of  internal  reve- 
nue as  to  its  correctness  and  authenticity, 
and  a  statement  in  a  certificate  of  the  col- 


lector of  internal  revenue,  which  is  attached 
to  a  certified  copy  of  the  record  of  special 
taxpayers  and  registers  of  his  district,  does 
not  render  the  admission  of  such  record  re- 
versible error,  because  it  states  in  substance 
that  the  record  shows  the  issuance  of  United 
States  special  tax  stamps  to  the  defendant, 
when  the  record  upon  its  face  shows  the 
same  fact.  State  t.  Kilmer,  (N.  D.  1916) 
163  N.  W.  1089. 


Vol.  Ill,  p.  634,  sec.  3253. 

Limitations.  —  The  fifteen  months  provi-  and  in  any  event  will  not  operate  in  bar  of 
aion  in  section  3182  (3  Fed.  Stat.  Annot.  a  recovery  in  an  action  of  debt  where  such 
&84)  does  not  necessarily  put  a  limitation  action  is  establish^  by  the  evidence. 
upon  the  powers  conferred  by  this  section       United   States   v.    United   States    Fidelity, 
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etc.,  Co.,  (C.  C.  A.  4th  Cir.  1916)  221  Fed. 
27,  wherein  the  court  stated  the  facts  as 
follows:  "The  United  States  brought  this 
suit  on  the  2lBt  of  September,  1011,  against 
the  defendant  as  surety  on  the  bond  of 
Dart  C.  Foster,  who  operated  grain  dis- 
tillery No.  3,  in  the  Fifth  coU^ion  dis- 
trict of  North  Carolina,  from  the  20th  of 
May,  1905,  to  the  31st  of  December  of  that 
year.  The  bond  was  for  $6,000,  and  condi- 
tioned, among  other  things,  that  Foster 
'shall  in  all  respects  faithfully  comply  with 
all  the  provisions  of  law  relating  to  the 
duties  and  business  of  distillers,'  etc.  The 
evidence  tends  to  show  that  large  quanti- 
ties of  spirits  were  removed  from  the  dis- 
tillery, during  the  period  mentioned,  on 
which  the  government  tax,  amounting  to 
more  than  the  penalty  of  the  bond,  has 
never  been  paid,  and  that  this  was  a  breadi 
of  the  bond  is  not  disputed.  The  defenses 
set  up  are  based  upon  allegations  which  may 
be  summarized  as  follows:  It  appears  that 
after  the  execution  of  the  bond,  and  on  the 
6th  of  November,  1905,  the  spirits  on  hand 
and  all  the  apparatus  belonging  to  the  dis- 
tillery, together  with  the  land  on  which  it 
was  located,  were  seized  by  the  government 
and  taken  into  custody;  that  on  the  8th  of 
December  following  the  property  was  re- 
leased and  restored  to  Foster,  without  the 
assent  or  knowledge  of  the  defendant;  that 
in  January,  1909,  Foster  conveyed  the  dis- 
tillery to  one  Williams,  and  thereupon  left 
the  country  for  Mexico  where  he  has  since 
resided;  that  with  full  knowledge  of  these 
facts  the  distillery  property  was  again 
seized  by  the  government  in  April,  1910, 
and  shortly  thereafter  released  to  Wil- 
liams, without  the  assent  of  the  defendant; 
that  such  seizure  and  restoration  to  Wil- 
liams terminated  the  defendant's  liability; 
that  the  plaintiff  neglected  to  enforce  the 
liens  acquired  by  its  seizures  and  to  pre- 
serve its  lien  rights  thereunder,  and  that 
by  reason  of  such  failure  and  the  relinquish- 
ment of  its  liens  without  the  knowledge  of 
defendant  the  latter  was  discharged  of  lia- 
bility upon  the  bond;  that  the  plaintiff 
'failed,  within  15  months  from  the  time  of 
the  delivery  of  the  list  to  the  collector,  to 
enter  or  make  the  assessment  contemplated 
and  required  by  section  3182  [3  Fed.  Stat. 
Annot.  583];  and  that  such  assessment 
was  not  entered  or  made  until  nearly  five 
years  after  the  time  it  should  have  been 
made  and  entered  of  record,  and  the  said 
defendant  pleads  said  statute  in  bar  of  any 
recovery  in  this  action.'  It  further  appears 
that  the  spirits  in  question,  on  which  the 
tax  was  not  paid,  were  removed  by  or  with 
the  connivance  of  certain  agents  and  em- 
ployees of  the  government."  It  appeared 
that  at  the  close  of  the  evidence,  the  trial 
court  made  the  following  ruling:  "There 
is  no  evidence  that  this  information  did 
not  come  to  the  commissioner  of  internal 
revenue  within  fifteen  months.  Both  sec- 
tions 3182  and  3253  must  be  considered  in 
connection  with  this  case.  It  is  admitted 
that  the  taxes  are  claimed  for  a  part  of 
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the  year  1005,  ending  with  December  Slst 
of  that  year,  and  the  assessment  is  made  on 
the  September  list,  1910,  about  five  years 
later.  Therefore  the  assessment  cannot  be 
sustained  under  section  3182.  The  at- 
torney for  the  United  States  insists  that 
the  provisions  of  section  3253  validate  the 
assessment,  but  there  is  no  evidence  that 
the  facts  upon  which  the  assessment  is 
based  did  not  come  to  the  knowledge  of  the 
taxing  authorities  before  the  expiration  of 
15  months  from  the  time  the  1005  lists  were 
furnished.  The  district  attorney  th^i  in- 
sists that  the  plaintiff  is  entitled  to  re- 
cover in  the  action  as  in  debt,  but  the  court 
construes  the  complaint  as  based  upon  the 
assessment.  The  court  holds  that  the  plain- 
tiff is  not  entitled  to  recover  upon  the  com- 
plaint and  this  testimony,  and  directs  the 
jury  to  return  a  verdict  for  the  defendant." 
This  ruling  was  challenged  by  an  assign- 
ment of  error,  and  the  question  presented 
whether  under  the  complaint  and  proofs  of 
record  the  plaintiff  was  entitled  to  recover, 
or  go  to  the  jury.  The  court  said :  "We  are 
not  prepared  to  sustain  the  ruling  of  the 
court  below,  if  its  ruling  is  to  be  so  under- 
stood, that  plaintiff's  action  must  fail  be- 
cause, as  is  alleged,  the  complaint  sets 
forth  a  cause  of  action  under  section  3182, 
and  the  proofs  do  not  make  out  a  case 
under  that  section.  To  our  minds  this  is 
a  rather  narrow  and  technical  construc- 
tion of  the  pleading.  The  fourth  paragraph 
of  the  complaint  alleges  that  the  distillery 
was  operated  under  defendant's  bond  from 
the  20th  of  May,  1905,  to  the  1st  of  May, 
1906,  and  that  21,600  gallons  of  spirits 
were  produced  during  this  period,  which 
were  removed  without  payment  of  the  tax. 
The  recital  of  the  assessment  of  $23,760  by 
the  Commissioner  of  Internal  Revenue  need 
not  be  ^iven  the  effect  of  basing  the  suit 
upon  this  assessment,  but  can  fairly  be  re- 
garded, we  think,  as  merely  asserting  a 
prima  facie  measure  of  damages.  The  sub- 
stantial cause  of  action  set  up  in  a  breach 
of  the  bond  arising  from  the  wrongful  re- 
moval of  the  spirits,  and  the  reference  to 
the  assessment  should  not  preclude  recovery 
in  an  action  of  debt,  if  such  an  action  be 
established  by  the  evidence.  Indeed,  it  was 
held  in  Dollar  Savings  Bank  v.  United 
States,  86  U.  S.  (19  Wall.)  227,  240,  22 
L.  ed.  80,  that  an  action  of  debt  may  be 
maintained  in  a  case  of  this  kind  without 
any  assessment.  In  short,  we  are  persuad- 
ed that  consideration  of  the  merits  of  the 
controversy,  under  the  proofs  submitted, 
should  not  be  prevented  by  a  doubtful  ques- 
tion of  pleading.  It  is  not  necessary  to 
question  the  statement  of  the  learned  judge 
that  'sections  3182  and  3253  must  be  con- 
sidered in  connection  with  this  case.'  Both 
sections  are  parts  of  the  scheme  of  reve- 
nue taxation,  and  may,  of  course,  for  cer- 
tain purposes  be  taken  together.  Neverthe- 
less, it  does  not  follow  that  the  fifteen 
months  provision  in  section  3182  puts  a 
limitation  upon  the  powers  conferred  by  sec- 
tion 3253,   even   if  the  former   section  be 


Vol  m,  p.  634,  see.  8253.         INTERNAL  REVENUE.  VoL  HI,  p.  787,  sec  3. 


eoDBtrued  in  accordance  with  the  defend- 
ant's contention.  But  that  contention,  as 
we  read  the  cases  has  not  heretofore  been 
upheld  by  the  courts.    The  defendant  cites 


no  decision  in  point,  and  none  has  other- 
wise come  to  our  notice.  In  general,  it  maj 
be  said  that  the  authorities  tend  to  sus- 
tain a  contrary  conclusion.' 


M 


Vol.  Ill,  p.  755,  sec.  3407. 

Section  38,  Act  Aug.  5,  1909  (1909  Supp. 
Fed.  Stat.  Annot.  829)  was  construed  in 
connection  with  this  section  in  Middlesex 
Banking  Co.  v.  Eaton,  (D.  C.  Conn.  1915) 
221  Fed.  86,  wherein  the  court  held  that 


banks  or  banking  associations  which  were 
allowed  reduction  of  interest  payments,  were 
within  the  definition  and  exception  of  this 
act. 


Vol.  Ill,  p.  783,  sec.  29. 

Nature  of  tax.  ^  The  tax  imposed  by  the 
act  of  1898  was  purely  a  succession  tax, 
a  charge  upon  the  transmission  of  personal 
proper^  from  a  deceased  owner  to  legatees 
or  distributees.  It  was  not  laid  upon  the 
entire  personal  estate  or  upon  all  that  came 
into  the  hands  of  the  executor  or  adminis- 
trator, but  upon  "any  legacies  or  distribu- 
tiye  shares"  in  his  charge  "arising  from" 
such  estates  and  passing  to  others  by  will 
or  intestate  laws.  U.  S.  v.  Jones,  (1916) 
236  U.  S.  106,  35  S.  Ct.  261,  59  U.  S.  (L. 
ed.)    488. 

Estate  vesting  prior  to  repeal.^ An  es- 
tate which  vested  absolutely  in  the  testa- 
tor's heirs  at  the  date  of  his  death,  and 


prior  to  the  enactment  of  the  repealing 
Act  of  April  12,  1902,  which  fixed  July  1, 
1902  as  the  date  when  the  repeal  should 
take  effect,  was  taxable  under  this  act,  and 
the  tax,  when  legally  assessed  and  paid, 
cannot  be  recovered  back  either  from  tiie 
refunding  act  or  under  the  general  practice 
permitting  the  recovery  of  a  tax  paid  under 
compulsion  or  duress.  In  order  to  come 
within  the  refunding  act,  giving  the  right 
to  recover,  it  must  be  established  that  the 
tax  was  illegally  assessed  prior  to  the  vest- 
ing of  the  legacy  in  possession  or  in  enjoy- 
ment. Beer  v.  Moffatt,  (0.  C.  A.  3rd  Cir. 
1913)  209  Fed.  779. 


Vol.  Ill,  p.  784,  sec.  30. 

Nature  of  remedy.  —  It  has  been  held 
that  the  government  cannot  maintain  a 
common  law  action  against  an  executor  for 
the  collection  of  the  tax.  United  States  v. 
Priest,  (D.  G.  Mass.  1914)  210  Fed.  332, 
wfierein  the  court  said:  "If  the  executor 
fails  or  neglects  to  pay  the  tax  when  due, 
then,  in  case  he  has  the  property  constitut- 
ing the  legacy  in  his  possession  or  control, 
the  United  States  is  authorized  to  bring 
an  appropriate  proceeding  against  him  and 
have  the  property  on  which  tiie  tax  is  made 
a  lien  levied  upon  to  satisfy  the  tax.  If 
the  executor  has  not  only  failed  to  pay 
the  tax,  but  has  parted  with  the  possession 
and  control  of  the  property  constituting  the 
l^;acy,  then  a  like  proceeding  is  authorized 
to  be  brought  against  any  person,  whoever 
he  may  be,  having  possession  or  control  of 
the  proper^,  for  l£e  purpose  of  asserting  the 
lien  and  satisfying  the  tax  thereon.  The 
provisions  contained  in  the  acts  of  1862, 
1864,  and  1898,  with  reference  to  the  mat- 
ters we  are  considering,  are  practically  the 


same,  a»d  in  all  the  eases  which  have  been 
called  to  my  attention  construing  the  pro- 
visions in  these  statutes  it  has  been  held 
that  the  government  could  not  maintain  an 
action  at  law  against  the  executor  in  his 
representative  capacity,  for  the  reason  that 
the  tax  is  not  a  debt  of  the  decedent's 
estate;  and  that  such  an  action  could  not 
be  maintained  against  him  in  his  indi- 
vidual capacity,  as  the  only  proceeding  au- 
thorized by  the  statute  to  be  brought  against 
him  is  one  to  subject  the  property  constitut- 
ing the  legacy  to  the  payment  of  the  tax 
while  it  is  still  in  his  hands.  It  has  also 
been  held  that  a  legatee  into  whose  hands 
a  legacy  has  come,  without  the  tax  having 
first  been  paid,  is  not  personally  liable  for 
the  tax;  that  under  such  circumstances  the 
only  proceeding  that  can  be  had  against 
him,  or  any  person  into  whose  han&  the 
estate  has  come,  is  one  whereby  the  tax 
can  be  collected  out  of  the  property  on 
which  it  is  a  lien." 


Vol.  Ill,  p.  787,  sec.  3. 

Meaning  and  purpose.  ^  Briefly  stated 
this  section  deals  with  legacies  and  distribu- 
tive shares  upon  the  same  plane,  treats 
both  as  "contingent"  interests  until  they 
"become  absolutely  vested  in  possession  or 
enjoyment,"  directs  that  the  tax  collected 
upon   contingent   interests    not    so    vested 
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prior  to  July  1, 1902,  shall  be  refunded,  and 
forbids  any  further  enforcement  of  the  tax 
as  respects  interests  remaining  contingent 
up  to  that  date.  In  other  words,  it  recog- 
nizes that  the  tax  was  being  improperly 
collected  upon  l^acies  and  distributive 
shares  which  were  not  absolutely  vested  in 


Vol.  in,  p.  787,  sec.  3. 


INTERNAL  REVENUE.       VoL  in,  p.  797,  sec  $458. 


poBsesBion  or  enjoyment;  and,  for  the  pur- 
pose of  avoiding  the  injustice  that  other- 
wise might  result  from  this,  it  requires  that 
the  tax  be  refunded  in  all  instances  where 
the  interests  upon  which  it  was  collected 
had  not  become  absolutelv  vested  in  the 
sense  indicated  before  July  1,  1902,  that  be- 
ing the  time  when  the  tax  was  discontinued. 
U.  S.  V.  Jones,  (1915)  236  U.  S.  106,  35 
S.  Ct.  261.  59  U.  S.   (L.  ed.)  488. 

Contingent  beneficial  interests.  —  Person- 
al property  does  not  pass  directly  from  a  de- 
cedent to  legatees  or  distributees,  but  goes 
primarily  to  the  executor  or  administrator, 
who  is  to  apply  it,  so  far  as  may  be  neces- 
sary, in  paying  debts  of  the  deceased  and 
expenses  of  administration,  and  then  to  pass 
the  residue,  if  any,  to  legatees  or  distribu- 
tees. If  the  estate  proves  insolvent  nothing 
is  to  pass  to  them.  So  in  a  practical  sense 
their  interests  are  contingent  and  uncertain 
until,  in  due  course  of  administration,  it  is 
ascertained  that  a  surplus  remains  after 
the  debts  and  expenses  are  paid.  Until  that 
is  done,  it  properly  cannot  be  said  that  lega- 
tees or  distributees  are  certainly  entitled 
to  receive  or  enjoy  any  part  of  the  prop- 
ertv.  U.  S.  v.  Jones,  (1915)  236  U.  S.  106, 
35  S.  Ct.  201,  59  U.  S.  (L.  ed.)  488. 

"Vested."  — In  McCoach  v.  Pratt,  (1915) 
236  U.  S.  562,  35  S.  Ct.  421,  59  U.  S.  (L. 
ed.)  720,  a  succession  tax  was  refunded 
under  the  following  circumstances :  "Ferdi- 
nand J.  Dreer,  a  resident  of  Philadelphia, 
Pennsylvania,  died  May  24,  1002,  leaving  a 
will  directing  that  certain  legacies  be  paid 
out  of  his  personal  estate  to  two  sons  and 
two  grandchildren.  The  executors  took 
charge  of  the  property  and  proceeded  to 
administer  it  under  the  supervision  of  the 
orphans'  court,  as  the  local  law  required, 
first  for  the  benefit  ftf  the  creditors  and  next 
for  the  benefit  of  the  legatees.  The  former 
had  a  year  within  which  to  file  their  claims, 
and  the  latter  were  not  entitled  to  demand 
payment  of  the  legacies  until  that  time  ex- 
pired, and  then  only  in  the  event  there  was 
a  residue  available  for  the  purpose.  ♦  ♦  ♦ 
On  July  1,  1002,  a  date  the  importance  of 
which  will  be  seen  presently,  less  than  two 
months  of  the  prescribed  year  had  passed, 
and  whether  there  would  be  a  residue  for 
the  payment  of  legacies  was  as  yet  unde- 
termined. In  July,  1903,  the  Collector  of 
Internal  Revenue  demanded  of  the  executors 
a  succession  tax  of  $1,692.75  on  account  of 
the  legacies  and  the  tax  was  paid  under 
protest.  Shortly  thereafter  the  executors 
sought,  in  the  appropriate  way,  to  have  the 
tax  refunded,  but  the  request  was  denied, 
and  they  then  sued  the  Collector  to  recover 
back  the  amount.     In  the  Circuit  Court  the 


executors  prevailed  and  the  judgment  was 
affirmed  by  the  Circuit  Court  of  Appeals. 
201  Fed.  Rep.  1021."  The  Supreme  Court 
affirming  the  judgment  of  the  Circuit  Court 
said:  "As  the  context  shows,  the  word 
tested'  in  the  first  sentence  has  the  same 
n^eaning  as  'absolutely  vested  in  possession 
or  enjoyment'  in  the  second  (Vanderbilt  v. 
Eidman,  196  U.  S.  480,  500,  49  L.  ed.  563, 
570,  25  Sup.  Ct.  Rep.  331 ;  United  States  v. 
Fidelity  Trust  Co.,  222  U.  S.  158,  56  L.  ed. 
337,  32  Sup.  Ct.  Rep.  59)  ;  and  the  words 
'contingent'  and  'absolutely  vested  in  pos- 
session or  enjoyment'  are  used  antithetically 
and  applied  to  both  legacies  and  distributive 
shares.  What  is  meant  by  'contingent'  is 
indicated  by  the  phrase  with  which  it  is  con- 
trasted and  by  its  application  to  distribu- 
tive shares  as  well  as  to  legacies.  The  only 
sense  in  which  the  former  are  contingent — 
and  it  is  practical  rather  than  technical — 
is  that  the  come  into  being  only  where,  in 
due  course  of  administration,  the  debts  of 
the  deceased  are  ascertained  and  it  is  found 
that  a  surplus  remains  for  distribution.  It 
is  in  this  sense  that  the  word  is  applied 
to  distributive  shares,  and,  of  course,  it  is 
applied  to  legacies  in  the  same  way.  In 
speaking  of  this  section,  we  said  in  United 
States  V.  Jones,  236  U.  S.  306,  ante,  261,  35 
Sup.  Ct.  Rep.  261:  'It  deals  with  legacies 
and  distributive  shares  upon  the  same  plane, 
treats  both  as  "contingent"  interests  until 
they  "become  absolutely  vested  in  possession 
or  enjoyment,"  directs  that  the  tax  collected 
upon  contingent  interests  not  so  vested  prior 
to  July  1,  1902,  shall  be  refunded,  and  for- 
bids any  further  enforcement  of  the  tax 
as  respects  interests  remaining  contingent 
up  to  that  date.'  That  case  related  to  a  tax 
collected  upon  distributive  shares  in  an 
estate  in  Pennsylvania.  The  intestate  had 
died  before  July  1,  1902,  but  the  time  for 
presenting  claims  against  the  estate  had  not 
expired  prior  to  that  date,  and  therefore 
what,  if  any,  surplus  would  remain,  was 
still  uncertain,  and  the  heirs  were  not,  as 
yet,  entitled  to  a  distribution.  It  was  ac- 
cordingly held  that  the  distributive  shares 
did  not  become  'absolutely  vested  in  posses- 
sion or  enjoyment*  before  July  1,  1902,  but 
remained  contingent  in  the  sense  of  the  stat- 
ute, and  consequently  that  the  tax  should 
be  refunded.  The  present  case  differs  from 
that  only  in  the  fact  that  here  the  tax  was 
collected  upon  legacies.  This  diff'erence  is 
not  material.  The  refunding  act  deals  with 
both  in  the  same  way,  and  the  local  law  sub- 
ordinates the  rights  of  legatees  to  those  of 
creditors  in  like  manner  as  it  does  the  rights 
of  distributees.  It  follows  that  the  tax  here 
in  question  must  be  refunded." 


Vol.  Ill,  p.  797,  sec.  3453. 

Power  of  court  to  order  return  of  projK- 
erty  seized.  —  A  federal  court  has  no  power, 
in  a  summary  proceeding,  to  order  the  re- 
turn of  property  illegally  seized,  at  any  rate 
before  steps  have  been  taken  to  have  it  for- 
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felted.  While  it  is  well  settled  that  the 
court  has  the  power  in  a  summary  proceed- 
ing to  order  the  return  to  the  accused  of 
papers  and  documents  wrongfully  seized  and 
in  the  possession  of  the  district  attorney,  or 
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other  officers  of  the  court,  it  is  equally  well 
settled  that  revenue  officers,  who  have  seized 
property  pursuant  to  assumed  legislative  au- 
thority, are  not  officers  of  the  court.  They 
are  officers  of  another  branch  of  the  govern- 
ment, and  in  such  case  do  not  assume  to 


act  pursuant  to  any  judicial  authority  or 
process.  If  the  seizure  imder  this  section  is 
unlawful,  the  redress  is  by  way  of  plenary 
action.  United  States  t.  Hee,  (D.  C.  N.  J. 
1915)  219  Fed.  1019. 


Vol.  Ill,  p.  804,  sec.  3462. 

Enforcement  of  oleomargarine  law.  —  The  Act  of  August  2,  1886,  24  Stat.  L.  209,  e. 

provisions   of   this   section   are  general   in  840,  3  Fed.  Stat.  Annot.  119.     Kercheval  v. 

their  nature  and  are  applicable  to  the  col-  Allen,  (C.  G.  A.  8th  Gir.  1915)  220  Fed.  262. 
lection  of  the  special  taxes  imposed  by  the 

1909  Supp.,  p.  829,  sec.  38. 

Nature  of  tax.  —  The  law  is  not  a  tax      The  line  lies  between  Cedar  Street  Co.  v. 


upon  income,  but  a  tax  upon  the  right  to  do 
business  as  a  corporation;'  the  amount  of 
the  tax  being  measured  according  to  the 
income.  National  Bank  of  Commerce  v.  Al- 
len, (C.  C.  A.  8th  Gir.  1915)  223  Fed.  472. 
What  constitutes  "doing  business."  —  In 
U.  S.  V.  Emery,  etc..  Realty  Co.,  (1916)  237 
U.  S.  28,  35  S.  Gt.  499,  59  U.  S.  (L.  ed.) 
825,  which  was  a  suit  to  recover  the  amount 
of  taxes  paid  under  protest  one  of  the  ques- 
tions presented  was  whether  the  claimant 
was  "engaged  in  business"  or  "doing  busi- 
ness" within  the  meaning  of  the  Corporation 
Tax  Law.  It  was  held  that  it  was  not.  The 
court  said:  "The  facts  do  not  need  lengthy 
statement.  The  Emery,  Bird,  Thayer  Dry 
Croods  Company,  a  business  corporation  of 
Kansas  City,  Missouri,  occupied  certain 
lands  partly  hired  and  partly  owned  by  it, 
for  the  purpose  of  its  business.  Eighteen 
months  before  the  passage  of  the  corporation 
tax  law  its  members  decided  that  the  claim- 
ant should  be  organized,  and  it  was,  for  the 
purpose  of  acquiring  the  Dry  Goods  Com- 
pany's lands  and  of  letting  the  same  to  the 
Dry  Goods  Company,  the  latter  having  the 
management  of  the  property  and  assuming 
the  responsibilities  in  respect  of  it.  The 
only  business  done  by  the  claimant  was  to 
keep  up  its  corporate  organization  and  to 
collect  and  distribute  the  rent  received  from 
its  single  lessee;  and  the  court  found  as  a 
fact  that  it  was  not  doing  business  within 
the  statute,  subject,  of  course,  to  the  ques- 
tion whether  the  activities  stated  constituted 
such  doing  business  as  matter  of  law.  The 
chartered  powers  of  the  claimant  included 
performing  and  enforcing  the  performance  of 
the  respective  covenants  in  the  leases  taken 
over  and  the  sale  of  the  property  or  any  part 
of  it  upon  the  vote  of  not  less  than  two 
thirds  of  the  stockholders,  who  were  very 
nearly  the  same  as  those  of  the  Dry  Goods 
Company.  It  also  covenanted  to  rebuild  in 
case  the  buildings  were  destroyed.  But 
there  has  been  no  occasion  to  perform  any 
of  these  undertakings.  The  taxes  in  ques- 
tion were  paid  under  duress  and  protest,  and 
were  turned  over  by  the  collector  to  the 
United  States,  which  still  retains  them.  A 
claim  to  have  the  taxes  refunded  was  sub- 
mitted in  due  form  to  the  collector  of  in- 
ternal revenue,  but  repayment  was  denied. 


503 


Park  Realty  Co.,  220  U.  S.  107,  170,  55  L.  ed. 
389,  421,  31  Sup.  Ct.  Rep.  342,  Ann.  Gas. 
1912B  1912,  and  Zonne  v.  Minneapolis  Syn- 
dicate, 220  U.  S.  187,  65  L.  ed.  428,  31  Sup. 
Gt.  Rep.  361;  the  latter  case  being  carried 
perhaps  a  little  farther  by  McCoach  v.  Min- 
ehill  A  S.  H.  R.  Co.,  228  U.  S.  295,  57  L.  ed. 
842,  33  Sup.  Gt.  Rep.  419.  We  are  of  opinion 
that  this  case  is  governed  by  the  last  two, 
and  that  the  decision  was  right.  The  ques- 
tion is  rather  what  the  corporation  is  do- 
ing than  what  it  could  do  (228  U.  S.  305, 
306),  but  looking  even  to  its  powers  they 
are  limited  very  nearly  to  the  necessary 
incidents  of  holding  a  specific  tract  of  land. 
The  possible  sale  of  the  whole  would  be 
merely  the  winding  up  of  the  corporation. 
That  of  a  part  would  signify  that  the  Dry 
Goods  Company  did  not  need  it.  The  claim- 
ants' characteristic  charter  function,  and  the 
only  one  that  it  was  carrying  on,  was  the 
bare  receipt  and  distribution  to  its  stock- 
holders of  rent  from  a  specified  parcel  of 
land.  Unless  its  bare  existence  as  an  in- 
termediary was  doing  business,  it  is  hard  to 
imagine  how  it  could  be  less  engaged." 

Where  it  appeared  that  certain  members 
of  a  department  store  firm,  who  individually 
owned  real  estate  rented  to  the  firm,  organ- 
ized a  corporation  for  the  purpose  of  holding 
title  to  such  real  estate,  such  corporation 
having  power  at  first  to  buy,  sell,  rent  and 
exchange  property  and  to  do  a  general  mer- 
chandise business,  but  in  fact  never  exercised 
such  powers,  except  to  hold  title  to  and  rent 
the  real  estate  in  question  and  distribute 
the  proceeds  of  the  rent  in  the  form  of  divi- 
dends, and  later  amended  its  charter  so  as 
to  limit  its  corporate  powers  merely  to  the 
ownership  and  rental  of  the  property,  with 
distribution  of  proceeds,  it  was  held  that  the 
corporation  was  not  "doing  business"  with- 
in the  meaning  of  that  term  as  used  in  this 
law.  Maxwell  v.  Abrast  Realty  Co.,  (C.  G. 
A.  2d  Gir.  1914)  218  Fed.  457. 

In  Anderson  v.  Morris,  etc.  R.  Co.,  (C.  G. 
A.  2d  Gir.  1914)  216  Fed.  83,  it  appeared 
that  the  defendant  railroad  company  had 
leased  to  the  Delaware,  Lackawanna  &  West- 
ern Railroad  Company  its  entire  property 
and  franchises  for  the  full  term  of  its 
charter  and  that  thereafter  and  during  the 
period  covered  by  the  special  excise  tax. 
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defendant,  the  lessor  company,  executed,  is- 
sued and  delivered  to  the  lessee  company  its 
bonds  to  the  amount  of  one  million  four 
hundred  thousand  dollars  to  reimburse  it  for 
amounts  expended  by  it  in  construction  work 
on  the  railroad  property  of  the  lessor  com- 
pany. A  special  excise  tax,  assessed  under 
this  section,  was  resisted  on  the  eround  that 
during  the  period  ooyered  by  Ihe  tax,  the 
defendant  was  not  "doing  business"  within 
the  meaning  of  the  Corporation  Tax  Act. 
Sustaining  that  contention  the  court  said: 
"The  fact  that  the  lessor  company  retaining 
its  primary  franchise  of  corporate  existence, 
maintained  its  organization,  held  an  annual 
meeting  of  its  stockholders,  elected  directors 
and  amended  the  by-laws,  and  that  its  board 
of  directors  held  a  special  meeting  and  elect- 
ed officers  and  appointed  an  executive  com- 
mittee, cannot  be  regarded  as  doing  business 
within  the  purview  of  the  act,  for  it  was 
simply  keepinff  up  the  corporate  organiza- 
tion, and  surely  no  one  can  claim  that  the 
act  of  1009  imposes  any  excise  tax  upon  the 
primary  franchise  or  maintenance  of  the  cor- 
porate organization.  There  was  nothing  in 
all  this  that  involved  the  exercise  of  any  of 
the  secondary  franchises  of  the  corporation. 
*  *  *  This  brings  us  to  inquire  whether 
the  lessor  company  is  to  be  regarded  as  'en- 
gaged in  business'  because  of  its  issuance  of 
the  bonds.  In  seeking  an  answer  to  that  in- 
quiry it  is  necessary  to  bear  in  mind  that  a 
statute  which  levies  a  tax  must  be  strictly 
construed.  The  rule  is  well  settled  that  the 
citizen  is  exempt  from  taxation  unless  the 
same  is  imposed  by  clear  and  unequivocal 
language.  If  the  language  used  is  ambig- 
uous and  the  construction  doubtful,  the 
doubt  must  be  resolved  in  favor  of  those 
upon  whom  the  tax  is  sought  to  be  laid. 
Under  the  statute  herein  involved  we  are 
not  inclined  to  decide  the  case  upon  the 
theory  that  as  the  issuance  of  the  bonds  was 
a  single  transaction,  the  lessor  company  can- 
not, because  of  that  fact,  be  regarded  as  hav- 
ing been  'engaged  in  business.'  A  single 
transaction  might  be  of  such  a  nature  as 
possibly  would  bring  the  corporation  en- 
gaged in  it  within  the  purview  of  the  taxing 
act.  The  frandiise  of  constructing,  main- 
taining, and  operating  its  railroad  was  not 
alienable,  whether  by  sale,  lease,  or  xnort- 
eage,  without  the  express  consent  of  the 
Legislature  of  the  state  from  which  the  cor- 
poration derived  its  charter  or  corporate  ex- 
istence. The  lease  made  by  the  lessor  com- 
pany in  the  case  at  bar  had  been  validated 
and  confirmed  by  the  New  Jersey  Legislature 
by  an  act  approved  February  9,  1869  (P.  L. 
1869,  p.  28).  The  lease  thus  confirmed  by 
legislative  act  transferred  to  the  lessee  'the 
franchises,  immunities,  rights,  powers  and 
privileges'  which  had  been  granted  to  the 
lessor,  and  during  the  full  term  of  the  con- 
tinuance of  the  charter  and  all  renewals 
thereof.  And  under  this  lease  for  more  than 
40  years  prior  to  the  enactment  of  the  Cor- 
poration Tax  Act  the  business  for  which  the 
lessor  company  had  been  chartered  had  been 
carried  on  by  the  lessee  company,  which  had 
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exclusively  possessed,  managed,  and  opera- 
ted the  railroad  property.  The  lease  for  all 
practical  purposes  was  a  conveyance  in  fee. 
The  lessee  company  acquired  even  the  right 
of  eminent  domain  which  the  lessor  company 
had  possessed,  as  well  as  its  immunity  from 
taxation  by  tiie  state  of  New  Jersey.  The 
lessor  company,  however,  had  retained  the 
power  to  issue  bonds  and  to  execute  deeds  of 
the  leased  proper^,  but  such  powers  it  could 
exercise  only  with  the  consent  and  at  the 
request  of  the  lessee  company,  which  latter 
company  guaranteed  the  payment  of  both 
the  principal  and  interest  and  alone  derived 
any  advantage  from  their  issuance,  as  the 
income  of  the  lessor's  stockholders  was  defi- 
nitely fixed  by  the  lease  for  all  time.  The 
act  done  was  a  purelv  formal  act  done  by  the 
lessor  to  enable  the  lessee  to  raise  money  on 
the  security  of  the  property  for  its  develop- 
ment and  operation  in  the  conduct  of  the 
railroad  business.  In  doing  it  the  lessor  was 
not  'carrying  on  or  doing  business'  within 
the  meaning  of  the  Corooration  Tax  Act. 
The  meaning  of  the  woros  'carrying  on  or 
doing  business'  and  'engaged  in  business' 
must  be  given  their  or£nary  and  natural 
signification,  and,  given  that  signification, 
the  act  done  is  not  within  the  meaning  of 
the  statute.  The  lessor  company  was  not  aa 
actively  operating  concern.  Under  the  terms 
of  this  lease  the  lessor  corporation  had  prac- 
tically gone  out  of  business  and  was  dis- 
qualified from  any  activity  respecting  tiie 
operation  and  management  of  the  railroad 
business  which  it  hi^  been  incorporated  to 
can7  on.  The  issuance  of  the  bonds  was  aa 
act  done  simply  to  enable  the  lessee  to  enjoy, 
use,  and  exercise  the  property,  franchises, 
and  rights  which  the  lessor  had  previously 
demised,  and  did  not  amount  to  a  resump- 
tion of  business  which  the  lease  had  trans- 
ferred, or  a  'doing  of  business'  in  the  stat- 
utory sense." 

In  Wilkes-Barre  etc.  Traction  Co.  t.  Davis, 
(M.  D.  Pa.  1914)  214  Fed.  511,  the  plaintiff 
brought  suit  to  recover  taxes  collected  under 
this  act  and  paid  under  protest.  The  facts 
were  as  follows:  "The  jUaintiff  was  incor- 
porated under  the  act  of  May  22,  1887,  to 
operate  a  system  of  street  railways  in  Lu- 
zerne County,  Pa.  On  January  1,  1910,  by 
authority  of  the  state  law,  it  leased  and 
transferred  for  a  rental,  graded  and  ranging 
from  $360,000  to  $400,000  per  annum,  to  the 
Wilkes-Barre  Railway  Company,  for  a  term 
of  800  vears,  the  system  oi  street  railways 
which  it  owned,  operated,  and  controlled. 
Thereafter,  and  since,  it  appears,  the  rail- 
way company  has  been  in  the  full  and  exclu- 
sive possession  and  control  of  the  railways, 
and  has  operated  them  as  undertaken  by 
the  lessor  the  latter  having  engaged  in  no 
other  business  whatever  than  to  maintain 
and  preserve  its  corporate  existence,  con- 
serving the  enjoyment  of  its  corporate 
property  to  its  lessee,  receiving  therefrom 
the  rent  reserved  by  the  lease,  and  distribu- 
ting its  income  among  its  stockholders." 
The  court  held  that  the  taxes  were  unlaw- 
fully imposed,  that  the  tax  provided  for  by 
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the  act  is  not  imposed  on  the  franchises  of 
the  corporation,  nor  oh  its  property  hut 
only  on  the  "doing  of  business"  in  a  cor- 
porate capacity  as  authorized  and  that  there 
was  no  ''doing  business'*  as  a  traction  com- 
pany oyer  the  lines  covered  by  the  lease,  the 
prime  object  of  the  incorporation,  the  busi- 
ness of  serving  the  public  as  a  common  car- 
rier being  turned  over  to  the  lessee. 

In  New  York  Cent.  etc.  R.  Go.  v.  Gill,  (C. 
C.  A.  1st  Oir.  1915)  219  Fed.  184,  the  facts 
were  as  follows:    A  corporation  special  ex- 
cise tax  was  assessed  under  this  act  against 
the  Boston  and  Albany  Railroad  Company, 
which  had  been  duly  leased  to  the  New  York 
Central  &  Hudson  Kiver  Railroad  Company. 
Under  these  circumstances  the  New  York 
Central  &  Hudson  River  Railroad  Company 
paid  the  tax  under  protest  and  claimed  a  re- 
fund by  force  of  the  application  of  McCoach 
V.  Minehill   ft  Schuylkill   Haven  Railroad 
Co.,  228  U.  S.  295,  and  other  Supreme  Court 
decisions   of  like  class.     The  court  said: 
''Possible  distinctions  between  some  of  the 
cases  decided  in  the  Supreme  Court  and  the 
case  now  under  review  nave  been  suggested ; 
but,  considering  the  interpretation  to  be 
given  to  the  words  'doing  business/  as  used 
&  this  statute,  those  distinctions  are  fanci- 
ful.   That  they  are  so  in  this  connection  is 
shown  by  Anderson  v.  Morris  ft  Essex  Rail- 
road Co.  decided  by  the  Circuit  Court  of 
Appeals  in  the  Second  Circuit,  on  Septem- 
ber 9,  1914,  216  Fed.  83,  132  C.  C.  A.  327. 
There  the  meaning  of  the  words  'doing  busi- 
ness' in  the  sense  of  this  statute  was  fully 
considered,  and  interpreted  as  having  an 
entirely  different  meaning  from  the  same 
words  in  other  statutes  framed  with  ref- 
erence to  other  purposes.    That  case  related 
to  a  lease  from  the  Morris  ft  Essex  Railroad 
Company  to  the  Delaware,  Lackawanna  ft 
Western  Railroad  Company;  and  we  accept 
the  interpretation  there  given  by  the  Cir- 
cuit Court  of  Appeals  for  the  l^econd  Cir- 
cuit, construing  the  words  in  this  statute, 
'doing  business,'  or  'engaged  in  business,'  as 
having  direct  reference  to  the  active  busi- 
ness for  which  a  railroad  corporation  is  in- 
corporated, as  correct.    The  court  held,  at 
page  91,  that  these  words  had  such  relation 
in  this  statute  that  they  must  be  given  'an 
ordinary  and  natural  signification,'  and  in 
effect  that  the  corporation  must  be  an  ac- 
tively operating  concern.    Further,  the  court 
held:    'The  lessor. corporation  had  practical- 
ly gone  out  of  business,  and  was  disqualified 
from  any  activity  respecting  the  operation 
and  management  of  tne  railroad  which  it 
had  been  incorporated  to  carry  on.'     This 
was  a  sensible  interpretation  of  the  stat- 
ute, and  one  in  harmony  with  its  general 
terms    and   purposes.     It  would    be   suffi- 
cient to  say  that,  in  cases  of  doubt,  our 
practice  is  to  follow  the  decisions  of  the 
Circuit  Courts  of  Appeals  in  other  circuits; 
and  we  may  add  uiat  the  decision  in  the 
Second  Circuit,  to  which  we  have  referred, 
seems  to  us  in  harmony  with  the  general 
terms  of  the  statute  involved,  even  though 
we  find  that,  in  the  present  case,  we  have 
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a  casus  omissus,  and  a  gap  in  the  1^^- 
lation  which  we  are  not  autnorized  to  sup- 

Sly.  The  exercise  of  corporate  power  by  the 
[orris  ft  Essex  Railroad  Company,  which 
was  held  not  to  amount  to  a  resumption  of 
the  business  transferred  by  its  lease,  or  a 
doing  of  business  in  the  statutory  sense, 
consisted  in  an  issue  of  bonds  at  the  lessee's 
request,  in  accordance  with  provisions  con- 
tamed  in  the  lease.  The  lessor  company  in 
the  present  case,  besides  so  issuing  bonds, 
had  on  certain  occasions  taken  steps  in  ex- 
ercise of  its  right  of  eminent  domain.  The 
steps  so  taken  were  taken  at  the  lessee's  re- 
quest, in  order  to  obtain  additional  land 
necessary  for  the  proper  operation  of  the 
leased  railroad,  at  the  lessee's  sole  expense 
and  under  its  direction,  and  in  accordance 
with  provisions  in  the  lease.  Bonds  were 
issued  to  pay  for  the  land  thus  acquired. 
We  find  no  reason  for  regarding  these  land 
takings  as  'doins  business'  in  the  statutory 
sense,  if,  as  held  in  the  above  case,  and  as 
we  hold,  the  issuance  of  the  bonds  is  not  to 
be  so  regarded.  We  make  these  observa- 
tions more  as  a  matter  of  illustration  than 
to  fix  limitations,  and  we  do  not  intend 
thereby  to  detract  anything  from  the  cita- 
tions from  the  Morris  ft  Essex  Railroad  Co. 
Case.** 

In  Public  Service  R.  Co.  v.  Herold,  (D. 
C.  N.  J.  1915)  219  Fed.  301,  it  was  held 
that  a  street  railway  company,  which  leased 
all  of  its  property  and  franchises,  except 
its  franchise  to  be  a  corporation,  to  an- 
other company,  and  carried  on  no  other 
business  except  to  receive  the  rental  under 
the  lease  and  maintain  its  corporate  ex- 
istence, was  not  doing  business  within  the 
meaning  of  this  section  and  not  liable 
for  a  tax  imposed  thereunder.  The  court 
said:  "It  is  in  effect  conceded  by  the  de- 
fendant that,  upon  the  facts  as  stated,  the 
decision  in  McCoach  v.  Minehill  Railway 
Co.  228  U.  S.  295,  33  Sup.  Ct.  419,  57  L.  ed. 
842,  leads  to  a  ruling  that  the  Rapid  Trans- 
it Street  Railway  Company  was  not  engaged 
at  all  in  the  business  of  maintaining  or 
operating  a  railroad,  which  was  the  real 
object  of  its  incorporation.  It  had  turned 
its  business  over,  ^o  suggestion  is  advanced 
that  the  lease  heretofore  referred  to  was  not 
one  authorized  by  the  laws  of  the  state  of 
New  Jersey.  Nor  can  we  trace  the  existence 
of  any  possible  agency  in  the  lessee  as  for 
the  lessor.  The  effect  of  the  lease  was  to 
make  the  Public  Service  Company  the  pub- 
lic agent  for  the  operation  of  the  railroad 
while  the  lease  existed,  and  it  is  the  Public 
Service  Railway  Company  which  is  doing 
business  under  the  provisions  of  the  lease 
and  may  be  taxable.  That  lessor  and  lessee 
may  entirely  escape  from  taxation  on  in- 
come as  a  consequence  of  this  ruling  is  also 
explained  by  the  decision  of  the  Supreme 
Court  in  the  case  cited,  wherein  the  court 
said  that,  as  to  rentals  for  the  use  and  pos- 
session of  property  and  franchises  employed 
by  the  lessee  company  in  a  business  taxable 
under  the  corporation  act,  there  should  be 
a  deduction  by  the  lessee  of  the  amount  of 
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rentals  paid  for  such  use  and  possession,  ir- 
respective of  the  question  of  whether  or  not 
the  lessor  corporation  is  within  the  reach 
of  the  taxing  scheme.  We  therefore  have  an 
instance  of  the  collection  of  money  as  inter- 
nal revenue  taxes  by  an  official  of  the  gov- 
ernment, claiming  to  act  under  the  provi- 
sions of  acts  of  Congress,  but  in  realitV  and 
in  good  faith  mistaking  the*  applicability  of 
the  law,  in  that  he  has  collected  sums  as 
taxes  from  a  corporation  not  subject  to  the 
tax  assessed." 

"Engaged  in  business."  —  The  manner  in 
which  the  expressions  ''engaged  in/'  ''car- 
rying on,"  or  "doing"  business  are  joined  in 
the  statute  does  not  denote  that  the  expres- 
sions are  used  in  opposition  to  one  another, 
or  that  separately  they  express  different 
meanings.  They  are  used  in  the  conjunctive 
sense,  and  are  employed  to  indicate  the  one 
character  of  corporate  business  intended  by 
the  statute  to  be  taxed.  Therefore  the  ex- 
pression "engaged  in  business"  means  the 
same  thing  as  "carrying  on  business,"  and 
the  latter  expression  has  the  same  meaning 
as  "doing  business."  The  three  expressions, 
either  separately  or  connectedly,  convey  the 
idea  of  progression,  continuity,  or  sustained 
activity.  "Engaged  in  business"  means  oc- 
cupied in  business;  employed  in  business. 
"Carrying  on  business"  does  not  mean  the 
performance  of  a  single  disconnected  busi- 
ness act.  It  means  conducting,  prosecuting, 
and  continuing  business  by  performing  pro- 
gressively all  the  acts  normally  incident 
thereto,  and  likewise  the  expression  "doing 
business,"  when  employed  as  descriptive  of 
an  occupation,  conveys  the  idea  of  business 
being  done,  not  from  time  to  time,  but  all 
the  time.  Lewellyn  v.  Pittsburgh,  etc.  R. 
Co.,  (C.  C.  A.  3d  Cir.  1915)  222  Fed.  177. 

A  lessor  of  a  railroad  has  been  held  to 
be  "engaged  in  business"  within  the  mean- 
ing of  this  section.  Miller  v.  Snake  River 
Valley  R.  Co.,  (C.  C.  A.  9th  Cir.  1915) 
223  Fed.  946,  wherein  the  court  said:  "At 
the  times  hereinafter  mentioned  the  Snake 
River  Valley  Railroad  Company,  a  corpora- 
tion organized  and  existing  under  the  laws 
of  the  state  of  Oregon,  was  the  owner  of  a 
line  of  railroad  extending  from  the  town  of 
Wallula  to  the  town  of  Grange  City  in  the 
state  of  Washington.  On  the  29th  day  of 
June,  1907,  the  company  leased  this  line  of 
railroad,  together  with  all  equipment  and 
appurtenances  of  every  kind  and  nature 
whatsoever  to  the  same  belonging  or  ap- 
pertaining, to  the  Oregon  Railroad  &  Navi- 
gation Company  for  the  term  of  five  years 
from  and  after  the  Ist  day  of  July,  1907. 
Under  the  terms  of  this  lease  the  lessee 
agreed  to  operate  the  railroad,  and  to  pay 
all  expenses  of  operation,  maintenance,  re- 
pairs, and  renewals,  and  all  incidental  ex- 
penses connected  therewith,  including  taxes 
and  assessments  levied  against  the  demised 
premises.  The  lessor  agreed  to  repay  to 
the  lessee,  with  interest  at  the  rate  of  6  per 
cent,  per  annum,  all  sums  advanced  by  the 
lessee  upon  the  request  of  the  lessor  or 
necessarily  expended  by  the  lessee  for  addi- 
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tions  and  betterments  to  the  demised  prem- 
ises, or  for  the  purchase  of  locomotives, 
cars,  and  other  equipment  for  use  upon  the 
railroad  or  in  connection  therewith,  and  the 
lessee  was  authorized  to  retain  out  of  the 
rentals  payable  to  the  lessor  any  sums 
owing  from  the  lessor  for  these  purposes, 
together  with  interest.  The  annual  rental 
of  $140,000,  less  deductions  for  improve- 
ments and  interest,  was  payable  in  semi- 
annual installments  of  $70,000  each  on  the 
1st  day  of  June  and  the  1st  day  of  Decem- 
ber of  each  vear  during  the  term.  The 
lease  provided  for  a  forfeiture  In  case  of 
default  on  the  part  of  the  lessee,  and  also 
for  its  termination  upon  60  days*  notice  in 
writing  by  either  party  to  the  other.  The 
lease  was  terminated  by  mutual  consent  on 
the  23d  day  of  December,  1910,  and  the 
demised  premises  were  thereupon  immedi- 
ately conveved  to  the  Oregon-Washington 
Railroad  k  Navigation  Company.  The  pres- 
ent action  was  instituted  by  the  Snake 
River  Company  against  the  collector  and 
ex-collector  of  internal  revenue  for  the  dis- 
trict of  Oregon  to  recover  the  sum  of 
$870.70,  corporate  income  tax  paid  by  the 
Snake  River  Company  to  the  collector  un- 
der protest,  under  the  provisions  of  section 
38  of  the  act  of  August  5,  1909,  commonly 
known  as  the  Corporate  Income  Tax  Act. 
The  sole  question  presented  by  the  record 
is:  Was  the  Snake  River  Company  'en- 
gaged in  business'  during  the  taxing  year 
1910  within  the  meaning  of  that  act?"  The 
answer  was  in  the  affirmative. 

Carrying  on  business.  —  As  regards  less- 
ors of  a  railroad  system  the  true  test  as  to 
whether  they  are  "carrying  on  business" 
must;  be  whether  they  are  continuing  the 
body  and  substance  of  the  business  for 
which  they  were  organized  and  in  which 
they  set  out,  or  whether  they  have  substan- 
tially retired  from  it  and  turned  it  over  to 
another.  If  the  latter  appears,  then  their 
tax  exempt  status  must  be  tested  by  the 
further  query  whether  they  have,  during  the 
critical  period,  done  only  such  acts  as  are 
properly  and  normally  incidental  to  tiie 
status  of  a  mere  lessor  of  such  property,  or 
whether  they  have  exercised  their  peculiar 
corporate  franchises  outside  of  and  beyond 
the  fair  scope  of  that  status.  Traction  Go. 
V.  Collectors  of  Internal  Revenue,  (G.  C.  A. 
6th  Cir.  1915)  223  Fed.  984. 

"Dividends."  —  In  Eaton  v.  Connecticut 
General  Life  Ins.  Co.,  (C.  C.  A.  2d  Cir. 
1915)  223  Fed.  1022,  the  action  was  brought 
to  recover  taxes  that  had  been  collected  un- 
der this  section  which  sets  forth  how  the 
net  income  of  insurance  companies  shall  be 
ascertained  for  purposes  of  taxation.  The 
court  said :  "The  precise  question  presented 
is  whether  certain  sums  of  money  are  'divi- 
dends' within  the  meaning  of  such  section. 
In  companies,  conducted  on  the  mutual  plan 
policies  are  issued  providing  for  a  definite 
yearly  premium,  which  is  usually  fixed 
somewhat  above  the  amount  required  to  in- 
sure safety.  When  a  certaifa  time  has 
passed,  and  it  is  found  that  a  less  sum  may 
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safely  be  taken  for  a  specific  year,  the  pre- 
mium for  that  year  is  reduced  to  the  lower 
sittn,  and  the  insured  is  allowed  to  invest 
the  difference,  if  he  care  to  do  so,  in  addi- 
tional paid-up  insurance  without  further 
medical  examination.  In  company  book- 
keeping the  premiums  are  frequently  en- 
tered at  their  full  amount  and  the  amounts 
of  rebate  are  entered  as  'dividends.'  They 
are  in  no  true  sense  dividends,  however  they 
may  be  called,  but  are  in  fact  partial  abate- 
ments of  premium.  It  is  unnecessary  to  dis- 
cuss the  points  raised  in  argument.  The 
prei-ise  question  was  decided  by  Judge  Cross 
in  Mutual  Benefit  L.  I.  Company  v.  HeroM 
(D.  C.)  ]98  Fed.  199,  his  decision  was  af- 
firmed by  the  Court  of  Appeals  of  the  Third 
Circuit.  201  Fed.  918,  120  C.  C.  A.  256, 
and  a  writ  of  certiorari  to  review  the  deci- 
sion last  cited  was  denied  by  the  Supreme 
Court.  Comity  calls  for  a  like  decision 
here,  which,  indeed,  is  fully  in  accord  with 
our  views  of  the  merits  of  the  controversy." 

The  so-called  ''dividends"  allowed  partici- 
pating policy  holders  when  paying  their  re- 
newal premiums  and  which  may  be  applied 
on  said  renewals,  on  the  purchase  of  paid-up 
additions  or  to  shorten  the  endowment  or 
premium-paying  period,  represent  nothing 
more  than  the  amount  of  the  excess  of 
the  loading  of  the  policy  holders'  premiums, 
over  and  above  the  cost  of  the  company  of 
such  policy  holders'  insurance.  The  appli- 
cation of  such  "dividends"  made  by  the  pol- 
icy holders  in  any  of  the  ways  stated  is  not 
such  a  payment  of  dividends  as  is  contem- 
plated in  section  38.  Connecticut  General 
Life  Ins.  Co.  v.  Eaton,  (D.  C.  Conn.  1914) 
218  Fed.  188. 

"Income."  —  An  increase  of  valuation  of 
the  capital  assets  entered  on  the  books  of 
a  corporation  is  not  income  within  the 
meaning  of  the  statute.  Baldwin  Locomo- 
tive Works  V.  McCoach,  (C.  C.  A.  3d  Cir. 
1915)  221  Fed.  69,  wherein  the  court  said: 
''When  the  corporation  was  organized,  it 
took  over  certain  real  estate,  manufactur- 
ing plant,  and  securities,  at  a  valuation,  and 
took  over  also  a  large  amount  of  patterns, 
drawings,  tools,  and  fixtures,  without  valu- 
ing them  at  all.  In  1910  the  assets  were 
appraised  at  their  actual  value  as  of  De- 
cember 31,  3909,  and  by  this  appraisement 
the  valuation  of  certain  shares  of  stock  of 
the  Standard  Steel  Works  Company  was  in- 
creased $485,000.  The  value  of  the  pat- 
terns, drawings,  etc.,  was  fixed  for  the  first 
time  at  $2,954,086.72 ;  and  the  valuation  of 
its  real  estate  was  adjusted — raised  in  part, 
and  lowered  in  part — the  net  result  being 
an  increase  of  $593,449.66.  Against  this 
total  an  item  not  in  dispute  was  charged 
off,  leaving  as  the  balance  to  be  added  to 
the  capital  valuations  on  its  books  the  sum 
of  $3,795,461.25.  On  this  sum  the  govern- 
ment collected  a  tax  of  $37,954.61."  The 
court  further  said:  "We  agree  with  the 
District  Court  that  this  increase  of  valua- 
tion was  not  income  within  the  meaning  of 
the  statute.  Nothing  whatever  was  added 
to  the  corporate  property,  which  remained 
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exactly  the  same  after  the  appraisement  as 
before.  The  only  thing  done  was  to  put 
upon  the  companv's  books  an  expression  of 
expert  opinion  that  certain  property  was 
worth  a  certain  sum,  and  this  can  hardly 
be  said  to  be  income,  or  even  gain,  in  any 
proper  sense.  The  company  could  not  be- 
come either  richer  or  poorer  by  making  a 
few  book  entries  that  merely  recorded  a  new 
estimate  of  how  much  it  was  worth." 

The  increase  in  the  value  of  the  capital 
assets  of  a  corporation,  as  determined  by 
a  physical  revaluation  thereof  and  taking 
cognizance  of  by  the  corporation  in  book 
entries  is  not  necessarily  "income"  as  de- 
fined and  measured  by  this  act.  Industrial 
Trust  Co.  V.  Walsh,  (D.  C.  Conn.  1915)  222 
Fed.  437,  wherein  the  court  held  that  the 
net  increase  of  the  book  values  of  securi- 
ties, as  shown  by  an  adjustment  of  such 
values  and  entered  on  the  books  was  not  a 
net  income  which  was  taxable  under  the  act. 

"That  the  word  'income'  in  this  act  is  not 
synonymous  with  the  word  'receipts,'  and 
that  it  does  not  include  receipts  from  the 
conversion  without  gain  or  profit  of  any 
part  of  the  property  of  the  corporation  into 
money,  or  into  any  other  form,  is  demon- 
strated by  the  fact  that  this  word  'income' 
appears  in  the  clause  'the  gross  amount  of 
the  income  of  such  corporation,'  and  segre- 
gates and  designates  a  specific  part,  and 
not  all,  of  the  receipts  of  the  corporation 
as  the  basis  of  the  measure  of  the  tax,  by 
the  fact  that  only  those  expenses  paid  out 
of  income,  none  of  those  paid  out  of  capital 
or  property,  are  to  be  deducted,  by  the  fact 
that  a  deduction  for  depreciation  of  prop- 
erty is  to  be  made,  by  the  evident  purpose 
and  the  whole  tenor  of  the  act.  This  word 
'income'  is  used  throughout  the  statute  in 
contradistinction  to  'property'  or  'invested 
capital,'  and  it  was  neither  the  intention  of 
the  Congress  nor  is  it  the  legal  effect  of  the 
act  to  impose  any  tax  on  account  of  the 
amounts  received  by  a  corporation  that  is 
not  engaged  in  the  business  of  buying,  sell- 
ing, or  trading  in  property,  from  the  con- 
version of  its  property  without  gain  into 
money  or  into  any  other  form."  Von  Baum- 
bach  V.  Sargent  Land  Co.,  (C.  C.  A,  8th 
Cir.  1914)  219  Fed.  31. 

"Imposed"  as  used  in  the  Excise  Law  must 
be  given  the  meaning  which  the  standard 
dictionaries  give  it.  The  Century  Diction- 
ary gives  some  of  the  meanings  of  the  word 
as  follows:  "To  lay  as  a  burden,  levy,  in- 
flict, or  enforce;  as  by  authority,  power,  or 
influence;  as  to  impose  taxes  or  penalties." 
Webster  defines  it  to  mean:  "To  lay  as  a 
charge,  burden,  tax,  duty;  to  levy."  Na- 
tional Bank  of  Commerce  v.  Allen,  (C.  C.  A. 
8th  Cir.  1915)  223  Fed.  472. 

"Tax  imposed  under  authority  of  state." — 
The  deduction  from  the  gross  income  of  all 
sums  paid  for  taxes  imposed  under  the  au- 
thority of  a  state  must  be  understood  to 
mean  taxes  imposed  upon  the  corporation. 
The  provision  cannot  be  interpreted  so  as 
to  make  it  include  taxes  imposed  upon  the 
shareholders  even  though  the  corporation  is 
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required  to  make  the  payment  on  their  be- 
lid.  Eliot  Nat.  Bank  v.  Gill,  ( G.  G.  A.  lat 
Gir.  1914)  218  Fed.  600. 

A  "tax  imposed  under  the  authority  of 
the  state"  does  not  include  a  state  tax  on 
national  bank  shares  of  stock  to  be  paid  by 
the  bank  but  to  be  a  charge  against  the 
stockholders,  and  therefore  the  taxes  paid 
to  the  state  by  a  bank  under  the  statute  are 
not  such  taxes  as  the  Gorporation  Excise 
Tax  Law  authorizes  it  to  deduct  from  its 
gross  income.  National  Bank  of  Gommerce 
V.  Allen,  (G.  C.  A.  8th  Gir.  1915}  223  Fed. 
472. 

Interest  paid  on  mortgage  indebtedness  as 
proper  deduction  in  ascertaining  net  in- 
come.—  In  ascertaining  the  net  income  of 
a  corporation  for  the  purpose  of  fixing  the 
amount  of  corporation  tax  if  the  corpora- 
tion has  a  current  indebtedness  in  excess  of 
the  amount  of  paid-up  capital  stock  it  may 
make  a  deduction  for  interest  paid  on  so 
much  of  the  indebtedness  as  equals  the  paid- 
up  capital  stock,  but  for  interest  paid  on 
so  much  of  the  indebtedness  as  exceeds  the 
capital  stock  it  may  make  no  deduction. 
Anderson  y.  Forty-Two  Broadway  Go., 
(1015)  239  U.  S.  69,  36  S.  Gt.  17  (reversing 
(S.  D.  N.  Y.  1913)  209  Fed.  991,  and  (G. 
G.  A.  2d  Gir.  1914)  213  Fed.  777)  wherein 
the  court  said:  ''As  has  been  repeatedly 
pointed  out  by  this  court  in  previous  cases 
*  *  *  the  act  of  1909  was  not  in  any 
proper  sense  an  income  tax  law,  nor  in- 
tended as  such,  but  was  an  excise  upon  the 
conduct  of  business  in  a  corporate  capacity 
the  tax  being  measured  by  reference  to  the 
income  in  a  manner  prescribed  by  the  act 
itself.  And  it  is  very  clear,  from  a  reading 
of  §  38,  that  the  phrase  'entire  net  income/ 
as  used  in  its  first  paragraph,  has  no  other 
meaning  than  that  which  is  particularly  set 
forth  in  tha  second  paragraph,  which  de- 
clares, in  terms,  how  'such  net  income  shall 
be  ascertained.'  It  may  well  be  that  mort- 
gage interest  may,  under  special  circum- 
stances, be  treated  as  among  the  'ordinary 
and  necessary  expenses,'  or  as  included 
among  the  charges  'required  to  be  made  as  a 
condition  to  the  continued  use  or  possession 
of  property.'  (See  28  Gp.  Atty.  Gen.  198.) 
But  interest  upon  the  'bonded  or  other  in- 


debtedness' of  the  corporation,  whether  such 
indebtedness  be  secured  by  mortgage  or  not,, 
comes  within  the  specific  provision  of  the 
third  clause,  whose  effect,  in  our  opinion,, 
is  not  in  this  respect  limitai  by  anything 
contained  in  the  first.  Congress  evidently 
had  in  view  the  fact  that  some  corporations 
(other  than  banks  and  like  institutions, 
which,  for  obvious  reasons,  are  separately 
considered),  carry  a  current  indebtedness 
exceeding  the  amount  of  the  paid-up  capital 
stock,  and  with  respect  to  such  corporations 
intended  to  limit  the  interest  deduction  to 
so  much  of  the  indebtedness  as  did  not  ex- 
ceed the  capital.  Nor  can  we  see  the  least 
ground  for  the  insistence  that  this  results 
in  an  arbitrary  classification.  It  is  not  nec- 
essary to  attribute  to  Gongress  a  purpose  to 
discourage  or  impose  an  extra  burden  upon 
corporations  carrying  on  their  operations 
with  a  nominal  capital  stock,  or  with  an 
indebtedness  largely  exceeding  the  amount 
of  the  capital.  It  is  more  reasonable  to  say 
that  Gongress  deemed  that  where  the  in- 
debtedness does  exce^  the  capital  it  should 
no  longer  be  treated  as  an  incident,  but 
that  the  carnring  of  the  indebtedness  should 
be  considered  as  a  principal  object  of  the 
corporate  activities,  that  the  operations  of 
such  a  corporation  are  conducted  more  for 
the  benefit  of  the  creditors  than  of  the 
stockholders,  and  that  the  contribution  of 
the  corporation  to  the  expenses  of  the  Gov- 
ernment should  be  admeasured  with  this 
fact  in  view.  There  is  no  question  of  the 
power  of  Gongress  to  adopt  sucn  a  basis 
of  distinction,  and,  since  the  line  must  be 
drawn  somewhere,  it  was  certainly  not  arbi- 
trary to  draw  it  at  the  precise  point  where 
the  pecuniary  interest  of  creditors  over- 
balanced that  of  stockholders." 

Liability  of  building  and  loan  association 
to  tax.  — In  Gentral  Building,  etc.,  Savings 
Go.  V.  Bowland,  (S.  D.  Ohio  1914)  216  Fed. 
526,  it  was  held  that  building  associations 
under  the  laws  of  Ohio,  notwithstanding 
their  power  to  borrow  money  from  or  loan 
money  to  nonmembers,  are  organized  and 
operated  exclusively  for  the  mutual  benefit 
of  their  members  and  come  strictly  within 
the  proviso  of  this  section  giving  them  ex- 
emption from  the  tax  therein  imposed. 


1909  Supp.,  p.  829,  sec.  38,  cl.  second. 


'Expense  of  the  business."  —  The  amount 
of  a  discount  allowed  on  the  sale  of  securi- 
ties is  not  such  an  expense  of  the  business 
as  may  be  deducted  under  this  section  in 
fixing  the  tax  or  the  income  of  a  corpora- 
tion. Baldwin  Locomotive  Works  v.  Mc- 
Goach,  (G.  G.  A.  3d  Gir.  1915)  221  Fed. 
59,  wherein  the  corporation  failed  to  sus- 
tain the  allowance  of  a  credit  that  was 
claimed  as  an  expense  of  the  business.  The 
court  said :  "What  happened  was  this :  In 
1910  tihe  company  sold  certain  mortgage 
bonds,  whose  par  value  was  $10,000,000,  but 
received  therefor  $500,000  less,  and  of  this 
amount  $100,000  was  charged  against  in- 
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come  in  1910  and  $400,000  in  1911.  The 
bonds  were  dated  April  30,  1910,  and  will 
be  due  April  30,  1940,  thus  extending  over 
parts  of  31  fiscal  years.  The  government 
allowed  ^^|  of  the  discount  as  a  proper 
charge  against  income  for  1910,  and  half 
that  amount  against  income  for  the  first 
six  months  of  1911.  The  amount  disallowed 
was  $83,870.96  for  1910,  and  $391,935.48  for 
1911;  the  tax  thereon  being  $4,758.06.  This 
is  the  first  item  in  dispute,  and  we  can  add 
nothing  of  value  to  Judge  Dickinson's  excel- 
lent discussion.  The  reality  of  the  transac- 
tion was  that  the  corporation  pledged  iU 
credit  and  its  property  for  $10,000,000,  and 
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sold  its  promises  to  pay  for  $9,500,000.  The 
sum  thus  received  was,  of  course,  not  in- 
cc»ne,  either  gross  or  net;  in  effect,  the 
transaction  transmuted  a  part  of  the  corpo- 
ration's assets  from  credit  or  property  into 
liquid  cash;  hut  it  added  nothing  to  its 
income.  If  the  cost  of  thus  changing  the 
form  of  its  assets  is  an  expense  of  the  busi- 
ness, it  has  not  yet  been  paid,  and  will  not 
be  paid  until  1940." 

"Bank,  banking  association  or  tmst  com- 
pany."—  In  Middlesex  Banking  Co.  y.  Eaton, 
(D.  G.  Conn.  1015)  221  Fed.  86,  the  solo 
question  was  whether  the  plaintiff  should 
have  been  allowed  as  a  deduction  the 
amount  which  it  paid  as  interest  to  pur- 
chasers of  certain  evidences  of  indebtedness, 
which  it  issued-  and  termed  "debenture 
bonds,"  and  the  amount  which  it  paid  to 
purchasers  of  mortgage  notes  and  bonds  se- 
cured by  mortgages  on  real  estate  made  in 
plaintifTs  favor,  and  subsequently  sold  and 
assigned  by  plaintiff  to  investors  with  its 
guaranty,  these  mortgages  being  what  plain- 
tiff termed  "guaranteed  real  estate  securi- 
ties." Holding  that  if  the  plaintiff  were  to 
prevail  it  must  show  that  it  was  in  fact 
either  a  bank,  bankine  association  or  trust 
company  the  court  saia:  "While  in  the  act 
of  Congress  here  under  consideration  (36 
Stat.  c.  6,  p.  113)  the  terms  "bank,'  'banking 
association,'  and  'trust  company'  are  used, 
vet  the  act  contains  nothing  whereby  an 
idea  may  be  gained  as  to  what  was  intended 
by  Congress  to  be  included  under  those 
terms.  It  must  be  strictly  construed 
against  the  government.  By  comparison 
with  former  legislation  on  the  same  subject 
some  help  may  be  gained  in  construing  this 
statute.  In  tibis  respect  it  differs  from  the 
act  of  June  30,  1864  (Rev.  Stat.  U.  S. 
§  3407,  3  Fed.  Stat.  Annot.  755)  in  which 
act  Congress  defined  the  terms  'bank'  and 
'banker'  as:  "Every  incorporated  or  other 
bank,  and  every  person,  firm,  or  company 
having  a  place  of  business  where  credits 
are  opened  by  the  deposit  or  collection  of 
money  or  currency,  subject  to  be  paid  or 
,  remitted  upon  draft,  check,  or  order,  or 
where  money  is  advanced  or  loaned  on 
stocks,  bonds,  bullion,  bills  of  exchange,  or 
promissory  notes,  or  where  stocks,  bonds, 
bullion,  bills  of  exchange,  or  promissory 
notes  are  received  for  discount  or  for  sale, 
shall  be  regarded  as  a  bank  or  as  a  banker.' 
In  the  act  of  June  30,  1864,  it  was  also  pro- 
vided that  the  section  which  required  a  tax 
to  be  paid  monthly  by  any  person,  bank, 
association,  company,  or  corporation  engaged 
in  the  business  of  banking,  upon  the  average 


amoiint  of  deposits  of  money  made  therein, 
subject  to  checks,  etc.,  should  not  apply  to 
any  savings  bi^nk  having  no  capital  stock, 
and  whose  business  was  confined  to  receiv- 
ing deposits  and  loaning  the  same  on  in- 
terest for  the  benefit  of  Sie  depositors  only, 
and  which  did  no  other  kind  of  a  banking 
business.  Keeping  in  mind,  therefore,  the 
similarity  of  purpose  of  both  of  these  acts, 
viz.,  to  produce  revenue  for  the  government, 
it  seems  reasonable  to  assume  that  Congress 
intended  by  the  act  of  August  5,  1909,  to 
confine  the  allowed  reduction  of  interest 
payments  to  such  banks  or  banking  associa- 
tions, as  would  come  within  the  definition 
and  exception  of  the  act  of  June  30,  1864, 
and  in  addition  to  such  institutions  it  also 
permitted  trust  companies  which  pay  inter- 
est on  funds  deposited  therein  by  customers 
to  have  the  benefit,  by  deduction,  of  such 
pajrments.  Congress  no  doubt  believed  that, 
by  allowing  the  interest  thus  paid  to  de- 
positors to  be  deducted  from  the  income  of 
such  banks,  banking  associations,  or  trust 
companies,  it  was  allowing  an  exemption  in 
favor  of  a  large  class  of  small  depositors  to 
whom  it  desired  to  show  every  considera- 
tion, for  the  purpose  of  fostering  a  spirit 
of  frugality  and  thriftiness.  That  the  plain- 
tiff does  not  come  within  the  class  of  in- 
stitutions intended  by  Congress  to  have  the 
benefit  of  such  deductions  seems  clear,  as 
the  method  of  conducting  its  business  indi- 
cates that  it  obtains  funds  for  its  own  use 
b^  the  sale  of  its  own  bonds,  and  of  securi- 
ties made  in  its  favor  in  the  first  place  and 
bearing  its  own  guaranty.  This  beinff  so, 
as  I  view  it,  the  plaintiff  comes  within 
that  class  of  corporations  known  as  'invest- 
ment and  mortgage  loan  companies,'  and  the 
decision  in  this  case  must  therefore  follow 
that  reported  in  Selden  v.  Equitable  Trust 
Co.,  94  U.  S.  419,  24  L.  ed.  249." 

Taxes  assessed  against  the  shardioldeTs 
of  a  bank  and  paid  by  the  bank  pursuant 
to  the  provisions  of  a  state  statute,  cannot 
be  deducted  from  its  gross  income  in  report- 
ing its  net  income.  A  tax  imposed  by  the 
state  upon  the  shareholders  of  a  bank  is 
not  a  tax  imposed  upon  the  bank  itself. 
Although  the  bank  is  required  to  pay,  that 
is,  advance,  the  amount  of  tax,  it  is  given  a 
lien  upon  the  shares  of  stock  and  all  divi- 
dends thereon  until  it  is  fully  reimbursed 
by  the  shareholders,  and  the  shareholders 
cannot  get  a  transfer  of  its  holdings  so  as 
to  cut  the  bank  out  of  its  lien.  St.  Louis 
Kat.  Bank  of  Commerce  y.  Allen,  (E.  D. 
Mo.  1914)  211  Fed.  743. 


1909  Supp.,  p.  832,  sec.  38,  cl.  fifth. 


False  or  fraudulent  intent.  —  In  Eliot 
Nat.  Bank  v.  Oill,  (C.  C.  A.  1st  Cir.  1914) 
218  Fed.  600,  the  court  interpreted  the 
words  ^false  or  fraudulent  intent"  as  used 
in  this  clause,  as  follows:  "It  is  true  that 
false  or  fraudulent'  is  used  but  four  times 
in  all  the  Corporation  Tax  Law,  and  may 
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be  taken  on  each  of  the  other  three  oeea^ 
sions  to  mean  'false  and  fraudulent.'  The 
first  instance  is  in  the  fifth  subdivision  of 
section  38,  where  the  language  is:  'And  in 
case  of  any  return  made  with  false  or  fraud- 
ulent intent,  he  [the  Commissioner]  shall 
add  one  hundred  per  centum  of  such  tax.' 
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The  next  instance  is  later  in  the  same  sub- 
division, and  occurs  in  the  clause  with 
which  we  are  immediately  concerned,  pro- 
viding that  assessments  are  to  be  made  and 
the  several  corporations  notified  on  or  be- 
fore June  1st  in  each  successive  year,  and 
payment  made  on  or  before  June  30th  'ex- 
cept in  cases  of  refusal  or  neglect  to  make 
such  return,  and  in  cases  of  false  or  fraudu- 
lent returns,'  in  which  cases  the  Commis- 
sioner is  to  make  the  additional  assessment 
upon  discovery  within  three  years.  The  re- 
maining two  instances  are  both  in  the 
eighth  subdivision,  which  provides  a  penalty 
if  any  corporation  subject  to  the  act  shall 
refuse  or  neglect  to  make  a  timely  return, 
'or  shall  make  a  false  or  fraudulent  return,' 
and  also  makes  guilty  of  a  punishable  mis- 
demeanor any  person  authorized  to  make, 
render,  or  sign  any  return,  who  makes  'any 
false  or  fraudulent  return,  with  intent  to 
defeat  or  evade  the  assessment  required,' 
etc.  Where,  as  in  the  first  of  the  above 
instances,  'false  or  fraudulent'  is  used  to 
describe  an  intent,  it  is  clear  that  a  false 
intent  must  necessarily  be  a  fraudulent  in- 
tent. Where,  as  in  the  last  two  instances, 
'false  or  fraudulent'  occurs  in  provisions 
imposing  a  penalty  or  creating  an  offense, 
'false'  must  mean  willfully  and  intentionally 
false,  because  of  the  presumption  against  a 
construction  which  would  subject  an  honest 
mistake  to  a  penalty,  and  still  more  against 
a  construction  which  would  punish  such  a 
mistake  as  a  misdemeanor.  But,  within  the 
clause  whose  meaning  is  to  be  determined, 
there  is  nothing  which  necessarily  requires 
'false  or  fraudulent'  to  mean  exactly  what 
it  means  as  used  in  the  different  connections 
above  considered.  The  purpose  of  this 
clause  is  only  to  prescribe  the  Commis- 
sioner's powers  and  duties  when  he  dis- 
covers a  return  which  needs  correction.  If 
'false'  by  itself  often  means  fraudulently 
false,  it  is  also  often  used  to  mean  no  more 
than  'incorrect,'  and  the  cases  in  which  cir- 
cumstances indicate  the  former  meaning  as 
the  proper  one  cannot  be  said  to  have  any 
decisive  predominance  over  those  wherein 
the  other  is  plainly  required.  In  the  fourth 
subdivision,  and  in  so  much  of  the  fifth 
as  precedes  the  words  now  in  question, 
the  Commissioner's  duties  are  prescribed  in 
the  cases  of  'incorrect'  returns,  failure  to 
make  any  returns,  and  returns  made  with 
'false  or  fraudulent  intent.'  The  provi- 
sions immediately  follow  which  fix  the 
time  for  assessments  upon  returns  gener- 
ally. They  are  to  be  made  on  or  before 
the  1st  and  paid  on  or  before  the  30th  of 
the  June  following  their  date,  except  in  the 
cases  of  refusal  or  neglect  and  in  the  cases 
of  'false  or  fraudulent'  returns.  These  may 
be  corrected  within  three  years.  Unless  re- 
turns merely  'incorrect'  are  here  included 
within  the  class  here  called  'false  or  fraud- 
ulent,' the  Commissioner  is  left  without  any 
power  to  correct  them  after  having  once 
assessed  upon  them.  The  meaning  here 
m\\z\  be  determined  according  to  the  intent 
of  the  act,  so  far  as  it  can  be  gathered  from 
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all  the  provisions  made  regarding  the  same 
subject  matter.  In  view  of  all  the  provi- 
sions of  the  fourth  and  fifth  subdivisions 
taken  together,  we  find  it  more  reasonable 
to  believe  'false'  used  in  the  clause  under 
construction  in  a  sense  more  inclusive  than 
that  which  the  context  would  permit  in  tiie 
other  places  where  it  appears  in  the  act 
with  'fraudulent,'  and  in  a  sense  broad 
enough  to  include  returns  honestly  incor- 
rect, than  to  regard  the  provisions  as  in- 
tended to  leave  the  Commissioner  wholly 
without  power  to  make  any  corrections  in 
the  latter  class  of  cases.  We  are  unable  to 
believe  that  the  elaborate  provisions  of  the 
fourth  subdivision  for  investigation,  and  a 
new  return  with  a  new  assessment,  or  an 
amended  return,  in  all  cases  of  error, 
whetlier  false,  fraudulent,  or  merely  incor- 
rect, can  have  been  intended  to  lead  to  no 
efficient  result  in  the  case  of  a  return  mere- 
ly 'incorrect,'  like  this,  as  would  be  the  case 
if  the  position  of  the  plaintiff  in  error  were 
correct.  If  there  could  be  no  reassessment 
under  the  circumstances  of  this  case  within 
the  prescribed  period  of  three  years,  there 
could  be  none  whatever,  and  the  provisions 
above  referred  to  would  have  to  be  regarded 
as  wholly  ineffective  in  such  cases,  unless 
availed  of  by  the  Commissioner  before  he 
had  made  the  assessments  he  is  required  to 
make  on  or  before  June  1st.  We  agree  with 
the  District  Court  that,  had  this  been  the 
result  intended,  it  would  have  been  more 
unmistakably  expressed." 

"Counsel  for  the  bank  contends  that  the 
language  last  above  quoted  [cl.  5]  limits  the 
Commissioner  of  Internal  Revenue,  as  to  his 
power  to  make  a  new  assessment^  to  cases 
of  refusal  or  neglect  to  make  a  return,  and 
to  cases  where  the  return  is  false  or  fraudu- 
lent, and  further  contends  that  the  word 
'false,'  in  the  connection  in  which  it  is 
used,  must  be  construed  to  mean  intention- 
ally false,  or  false  with  intent  to  defraud, 
and  as  the  returns  of  the  bank  in  this  case 
were  not  made  with  intent  to  defraud  and 
were  not  false  in  a  fraudulent  sense,  the 
Commissioner  of  Internal  Revenue  had  no 
authority  to  act.  We  do  not  think  that  the 
contention  can  be  sustained  when  we  view 
all  the  provisions  of  the  Corporation  Excise 
Tax  Law.  It  is  true  that  the  Commissioner 
did  not  add  100  per  centum  of  the  tax 
levied  as  provided  for  a  false  or  fraudulent 
return,  and  we  may  conclude  from  this  that 
the  Commissioner  was  of  the  opinion  that 
the  returns  were  not  false  or  fraudulent 
in  the  sense  that  those  words  were  used  in 
the  language  of  the  law  which  authorizes 
the  addition  of  the  penalty.  The  words 
'false'  or  'fraudulent'  as  pointed  out  by 
the  Circuit  Court  of  Appeals  of  the  First 
Circuit  in  Eliot  National  Bank  v.  Gill, 
218  Fed.  600,  134  C.  C.  A.  368,  is  used 
but  four  times  in  the  Corporation  Tax  Law. 
The  first  instance  is  in  the  fifth  subdivision 
above  quoted  at  the  commencement  thereof, 
where  the  law  provides  for  the  addition  of 
100  per  centum  of  the  tax.  The  next  in- 
stance is  in  the  same  subdivision,  and  is  the 
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languaupe  which  we  are  now  considering; 
the  remaining  two  instances  are  in  the 
eighth  subdiyision,  which  provides  a  pen- 
alty for  the  refusal  or  neglect  to  make  a 
timely  return,  and  also  provides  that  one 
who  shall  make  a  false  or  fraudulent  return 
shall  be  guilty  of  a  misdemeanor  and  pun- 
ished as  therein  provided.  If  the  contention 
of  counsel  for  the  bank  is  correct,  then  the 

{>rovisions  of  subdivision  fourth,  which  sl- 
ows the  Commissioner,  in  case  he  finds  a 
return  to  be  incorrect  merely,  without  ref- 
erence to  whether  it  is  false  or  fraudulent, 
would  be  inoperative  unless  the  correction 
was  made  before  the  tax  was  due  for  any 
particular  year.    We  do  not  think  any  such 


result  should  be  reached  or  that  it  neces- 
sarily follows  from  an  examination  of  the 
law.  We  agree  with  the  Court  of  Appeals 
of  the  First  Circuit,  in  the  case  above  men- 
tioned, that  there  is  no  necessity  of  constru- 
ing the  word  'false'  where  it  is  used  with 
reference  to  the  time  in  which  the  Commis- 
sioner shall  act  to  mean  fraudulently  false 
or  dishonest,  and  that  the  full  purpose  of 
the  law  and  the  rights  of  all  parties  may 
be  preserved  by  construing  the  word  broadly 
enough  to  include  a  return  which  was  made 
in  good  faith  but  incorrect."  National 
Bank  of  Commerce  v.  Allen,  (C.  C.  A.  8th 
Cir.  1915 )  223  Fed.  472. 


1914  Supp.,  p.  185,  sec.  2.       [income  Tax.'] 

The  constitutionality  of  the  income  tax  has  been  sustained  in  Brushaber  ▼.  Union  Pac. 
K.  Co.,  (1916)  240  U.  S.  1,  wherein  it  was  held  that  the  Sixteenth  Amendment  to  the  Con- 
stitution relieved  all  income  taxes  from  the  rule  of  apportionment. 


INTERSTATE  COMMERCE. 


Vol.  Ill,  p.  809,  sec.  1. 

Authority  conferred  on  Congress  by  Com- 
merce Clause.  —  "It  is  unnecessary  to  re- 
peat what  has  frequently  been  said  by  this 
court  with  respect  to  the  complete  and  para- 
mount character  of  the  power  confided  to 
Congress  to  regulate  commerce  among  the 
several  states.  It  is  of  the  essence  of  this 
power  that,  where  it  exists,  it  dominates. 
Interstate  trade  was  not  left  to  be  destroyed 
or  impeded  by  the  rivalries  of  local  gov- 
ernment. The  purpose  was  to  make  im- 
possible the  recurrence  of  the  evils  which 
had  overwhelmed  the  Confederation,  and  to 
provide  the  necessary  basis  of  national 
unity  by  insuring  'uniformity  of  regula- 
tion against  conflicting  and  discriminating 
state  legislation.'  By  virtue  of  the  com- 
prehensive terms  of  the  grant,  the  authority 
of  Congress  is  at  all  times  adequate  to 
meet  the  varying  exigencies  that  arise,  and 
to  protect  the  national  interest  by  securing 
the  freedom  of  interstate  commercial  inter- 
course from  local  control.  Congress  is  em- 
powered to  regulate, — that  is,  to  provide 
the  law  for  the  government  of  interstate 
commerce;  to  enac^  'all  appropriate  legisla- 
tion' for  its  'protection  and  advancement' 
(The  Daniel  Ball,  10  Wall.  557,  564,  19 
L.  ed.  999,  1001) ;  to  adopt  measures  'to 
promote  its  growth  and  insure  its  safety' 
(Mobile  County  v.  Kimball,  102  U.  S.  691, 
696,  697,  26  L.  ed.  238-240) ;  'to  foster, 
protect*  control,  and  restrain'  (Second  Em- 
ployers' Liability  Cases  [Mondou  v.  New 
York,  N.  H.  k  H.  R.  C5o.]  223  U.  S.  1,  47, 
53,  54,  56  L.  ed.  327,  345,  347,  348,  38 
L.R.A.(N.S.)  44,  32  Sup.  Ct.  Rep.  169,  1 
N.  C.  C.  A.  876).    Its  authority,  extending 


to  these  interstate  carriers  as  instruments 
of  interstate  commerce,  necessarily  embraces 
the  right  to  control  their  operations  in  all 
matters  having  such  a  close  and  substan- 
tial relation  U>  Interstate  traffic  that  the 
control  is  essential  or  appropriate  to  the 
security  of  that  traffic,  to  the  efficiency  of 
the  interstate  service,  and  to  the  main- 
tenance of  conditions  under  which  inter- 
state commerce  may  be  conducted  upon  fair 
terms  and  without  molestation  or  hindrance. 
As  it  is  competent  for  Congress  to  legislate 
to  these  ends,  unquestionably  it  may  seek 
their  attainment  by  requiring  that  the 
agencies  of  interstate  commerce  shall  not  be 
used  in  such  manner  as  to  cripple,  retard, 
or  destroy  it.  The  fact  that  carriers  are 
instruments  of  intrastate  commerce,  as  well 
as  of  interstate  commerce,  does  not  derogate 
from  the  complete  and  paramount  authori- 
ty of  Congress  over  the  latter,  or  preclude 
the  Federal  power  from  being  exerted  to 
prevent  the  intrastate  operations  of  such 
carriers  from  being  made  a  means  of  injury 
to  that  which  has  been  conflded  to  Federal 
care.  Wherever  the  interstate  'and  intra- 
state transactions  of  carriers  are  so  related  • 
that  the  government  of  the  one  involves  the 
control  of  the  other,  it  is  Congress,  and 
not  the  state,  that  is  entitled  to  prescribe 
the  final  i^nd  dominant  rule,  for  otherwise 
Congress  would  be  denied  the  exercise  of  its 
constitutional  authority,  and  the  state,  and 
not  the  nation,  would  be  supreme  within 
the  national  field."  Houston,  etc.,  R.  (])o.  v. 
U.  S.,  (1914)  234  U.  S.  342,  34  S.  Ct.  833, 
58  U.  S.  (L.  ed.)  1341. 
'Transportation"  as  used  in  this  section 
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includes  such  instrumentalities  as  refrigera- 
tor, tank  and  box  cars  let  to  a  carrier  by 
a  corporation  enga^ped  in  the  business  of 
owning,  manufacturing,  maintaining  and 
letting  such  cars.  But  the  definition  is  a 
preliminary  to  a  requirement  that  the  car- 
riers shall  furnish  the  instrumentalities 
upon  reasonable  request,  not  that  the  owners 
and  builders  shall  be  r^rded  as  carrier, 
contrary  to  the  truth.  The  control  of  the 
Commission  over  private  cars,  etc,  is  to  be 
effected  by  its  control  over  the  railroads 
that  are  subject  to  the  act.  Ellis  ▼.  Inter- 
state Commerce  Commission,  (1915)  237  U. 
S.  434,  35  S.  Ct  645,  59  U.  S.  (L.  ed.) 
1036. 

Persons  affected  by  act.  ^  Shippers  as 
well  as  carriers  are  governed  by  this  act. 
Pennsylvania  R.  Co.  v.  Clark  Bros.  Coal 
Min.  Co.,  (1915)  238  U.  S.  456,  35  S.  Ct. 
896,  59  U.  S.  (L.  ed.)  1406. 

Effect  of  proviso.  —  When  the  act  was 
amended  so  as  to  confer  upon  the  Commis- 
sion the  authority  to  prescribe  maximum 
interstate  rates,  this  proviso  was  re-enacted; 
and  when  the  act  was  extended  to  include 
telegraph,  telephone,  and  cable  companies 
engaged  in  interstate  business,  an  additional 
clause  was  inserted  so  as  to  exclude  intra- 
state messages.  See  Acts  of  June  20,  1906, 
chap.  3591,  34  Stat,  at  L.  584,  Fed.  Stat. 
Annot.  1909  Supp.  p.  255;  June  18,  1910, 
chap.  309,  36  Stat,  at  L.  539,  545,  Fed.  Stat. 
Annot.  1912  Supp.  p.  112. 

Congress  thus  d^ned  the  seope  of  its 
regulation,  and  provided  that  it  was  not 
to  extend  to  purely  intrastate  traffic.  It 
did  not  undertake  to  authorise  the  (Commis- 
sion to  prescribe  intrastate  rates,  and  thus 
to  establish  a  unified  control  by  the  exercise 
of  the  rate-making  power  over  both  de- 
scriptions of  traffic.  Houston,  etc.  R.  Co. 
V.  U.  S.,  C1914)  234  U.  S.  342,  34  S.  Ct. 
833,  58  XJ.  S.  (L.  ed.)   1341. 

In  determining  -whether  commerce  is  in- 
terstate or  intrastate,  regard  must  be  had 
to  its  essential  character.  Mere  billing,  or 
the  place  at  which  title  passes,  is  not  de- 
terminative. If  the  actual  movement  is 
interstate,  the  power  of  Congress  attaches 
to  it  and  provisions  of  the  act  to  regulate 


commerce,  enacted  for  the  purpose  of  pro- 
venting  and  redressing  unjust  discrimina- 
tion hj  interstate  carriers,  whether  in  rates 
or  facilities,  apply.  Pennsylvania  R.  Co. 
V.  Clark  Bros.  Coal  Min.  Co.,  (1915)  238 
U.  S.  456,  35  S.  Ct.  896,  59  U.  S.  (L.  ed.) 
1406. 

Switdiing  empty  cars  as  interstate  com- 
merce. —  The  switching  of  empty  cars  from 
one  railroad  system  to  the  sidetrack  of 
another  for  the  purpose  of  being  loaded  with 
goods  intended  for  interstate  commerce  con- 
stitutes a  part  of  interstate  commerce. 
Illinois  Cent.  R.  Co.  v.  De  Fuentes,  (1915) 
236  XJ.  S.  157,  35  S.  Ct  275,  69  U.  S.  (L. 
ed.)    517. 

When  freight  becomes  and  ceases  to  be 
part  of  interstate  commerce.  —  When  freight 
actually  starts  in  the  course  of  transporta- 
tion from  one  state  to  another  it  becomes 
a  part  of  interstate  commerce.  The  essential 
nature  of  the  movement  and  not  the  form  of 
the  bill  of  lading  determines  the  character 
of  the  oonmierce  involved.  And  generally 
when  this  interstate  character  has  been  ac- 
quired it  continues  at  lesjBt  until  the  load 
reaches  the  point  where  the  parties  original- 
ly intended  that  the  mov^nent  should  final- 
ly end.  Illinois  Cent.  R.  Co.  v.  De  Fuentes, 
(1915)  236  U.  S.  157,  35  S.  Ct  275,  59 
U.  S.   (L.  ed.)  517. 

Right  of  interstate  carrier  to  asaiiiBft 
common  law  liability.  —  There  is  nothing  in 
the  Interstate  Commerce  Law  that  forbids  a 
common  carrier  from  assuming  the  common- 
law  liability  in  the  carriage  of  goods  from 
one  state  to  another.  '  The  design  of  the 
national  legislation  on  this  subj^  was  to 
extirpate  preferences  and  advantages  given 
bv  transportation  companies  to  favored 
shippers,  and  to  compel  interstate  carriers 
to  t^eat  all  alike  under  the  same  circum- 
stances. Subject  to  that  congressional  stat- 
ute and  the  authority  of  the  fiiterstate  Com- 
merce Commission,  the  carrier  is  permitted 
to  make  reasonable  contracts  limiting  its 
liability  to  more  favorable  terms  than  the 
stringent  rules  of  the  common  law.  Grioe 
V.  Oregon-Washington,  etc,  Nav.  Co.,  (Ore. 
1915)   150  Pac  862. 


Vol.  Ill,  p.  813,  sec.  2. 

CONSTBXTCnON  AND  OPERATION  IN  GENSBAIi. 

This  section  must  now  be  read  in  connec- 
tion with  section  6  as  amended  in  1906. 
(See  Fed.  Stat.  Annot.  1909  Supp.  p.  260.) 
Hocking  Valley  R.  Co.  v.  United  States, 
(C.  C.  A.  6th  Cir.  1914)  210  Fed.  735. 

The  transportation  of  persons  as  well  as 
property  is  affected  by  this  section.  Ligon 
r.  St.  Louis,  etc.  R.,  Co.,  (1914)  184  Mo. 
^pp.  187,  168  S.  W.  647. 

Purpose  of  statute.  —  The  design  and  ef- 
fect of  the  statute  is  not  only  to  compel 
interstate  carriers  to  give  fair  and  equal 
treatment  to  all  shippers,  without  distinc- 
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tion  or  favor,  but  also  to  provide  for  such 
publicity  in  the  matter  that  all  may  know 
certainlv  that  they  are  receiving  the  bene- 
fits of  the  law.  Zoller  Hop  Co.  v.  Southern 
Pac.  Co.,  (1914)  72  Ore.  262,  143  Pac.  931. 
Authority  of  agents  of  carrier.  —  No 
agent  of  any  carrier  subject  to  the  provi- 
sions of  the  act  has  any  authoritv  to  make 
or  recognize  any  arrangement  for  trans- 
portation of  persons  or  property  from  a 
point  in  one  state  to  another  for  other 
than  the  legal  rate.  Charging  one  person 
more  or  less  than  another  is  not  lawfoL 
Ligon  V.  St.  Louis,  etc.,  R.,  Co.,  (1914) 
184  Mo.  App.  187, 168  8.  W.  647. 
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What  Constitutes   Unjust  Discrimina- 
tion UNDER  Section  2. 

Consent  judgments  or  waiver  of  defenses. 
—  The  prohibitions  of  the  statute  against 
unjust  discrimination  relate  not  only  to 
inequality,  of    charges    and    inequality    of 

Vol.  Ill,  p.  816,  sec.  3. 

Amendments  to  Act  as  affecting  section 
8.  —  This  section  was  not  amended  by  the 
Hepburn  Act  (Fed.  Stat.  Annot.  1909  Supp. 
p.  255)  which  amended  the  original  Inter- 
state Commerce  Act  of  which  this  section 
is  a  part.  But  there  are  certain  amend- 
ments to  the  original  act  which  are  to  be 
read  in  connection  with  section  3,  as  if  they 
were  originally  incorporated  within  the  act. 
Pennsylvania  Co.  v.  U.  S.,  (1915)  236  U.  S. 
351,  35  S.  Ct.  370,  69  U.  S.  (L.  ed.)  616, 
wherein  the  court  said :  "The  act  as  amend- 
ed June  29,  1906  (34  Stat.  L.  584,  Fed.  Stat. 
Annot.  1909  Supp.  p.  255,  c.  3591),  defines 
what  is  meant  by  common  carriers — engaged 
in  transportation  by  railroad — which  arc; 
brought  within  the  control  of  the  act,  and 
a  railroad  is  defined  to  include  all  switches, 
spurs,  tracks,  and  terminal  facilities  of 
every  kind,  used  or  necessary  in  the  trans- 
portation of  persons  or  property  designated 
in  the  act,  and  also  all  freight  depots,  yards, 
and  grounds  used  or  necessary  in  the  trans- 
portation or  delivery  of  any  of  said  prop- 
erty. Not  only  does  the  act  define  rail- 
roads, but  it  specifically  defines  what  is 
meant  by  transportation,  which  is  made  to 
include  *'cars  and  other  vehicles  and  all 
instrumentalities  and  facilities  of  shipment 
or  carriage,  irrespective  of  ownership  or  of 
any  contract,  express  or  implied,  for  the 
use  thereof,  and  all  services  in  connection 
with  the  receipt,  delivery,  elevation,  and 
transfer  in  transit,  ventilation,  refrigera- 
tion, or  icin^,  storage,  and  handling  of 
property  transported.'  It  is  made  the  duty 
of  every  carrier  'subject  to  the  provisions 
of  this  act  to  provide  and  furnish  such 
transportation,  upon  reasonable  request 
therefor,  and  to  establish  through  routes 
and  just  and  reasonable  rates  applicable 
thereto;'  and  on  June  18,  1910  (36  Stat. 
at  L.  545,  chap.  309,  Fed.  Stat.  Annot.  1912 
Supp.  p.  Ill),  ii  was  additionally  provided 
that  the  carrier  should  'provide  reasonable 
facilities,  for  operating  such  tlirough  routes 
and  to  make  reasonable  rules  and  regula- 
tions with  respect  to  the  exchange,  inter- 
change, and  return  of  cars  used  therein,  and 
for  the  operation  of  sujch  through  routes, 
and  providing  for  reasonable  compensation 
to  those  entitled  thereto.'  •  •  *  It  fol- 
lows that  the  provisions  of  §  3  of  the  act 
must  be  read  in  connection  with  the  amend- 
ments and  subsequent  provisions,  which 
show  that  transportation  as  i^sed  in  the 
act  covers  the  entire  carriage  and  services 
in  connection  with  the  receipt  and  delivery 
of  property  transported." 

Section  8  must  now  be  read  in  connection 
with  section  6  as  amended  in  1906    (Fed. 
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facilities,  but  also  to  the  giving  of  prefer- 
ence! by  means  of  consent  judgments,  oi 
the  waiver  of  defenses  open  to  the  carrier. 
A.  J.  Phillips  Co.  V.  Grand  Trunk  Western 
R.  Co.,  (1915)  236  U.  S.  662,  35  S.  Ct. 
444,  59  U.  S.  (L.  ed.)   774. 


Stat.  Annot.  1909  Supp.  p.  260,  sec.  2). 
Hocking  Valley  R.  Co.  v.  United  States,  (C. 
C.  A.  6th  Cir.  1914)  210  Fed.  735. 

Scope  and  purpose.  —  This  language  is 
certainly  sweeping  enough  to  embrace  all 
the  discriminations  of  the  sort  described 
which  it  was  within  the  power  of  Congress 
to  condemn.  There  is  no  exception  or  quali- 
fication with  respect  to  an  unreasonable 
discrimination  against  interstate  traffic  pro- 
duced by  the  relation  of  intrastate  to  inter- 
state rates  as  maintained  by  the  carrier. 
It  is  apparent  from  the  legislative  history 
of  the  act  that  the  evil  of  discrimination  was 
the  principal  thing  aimed  at,  and  there  is 
no  basis  for  the  contention  that  Congress 
intended  to  exempt  any  discriminatory  ac- 
tion or  practice  of  interstate  carriers  af- 
fecting interstate  commerce  which  it  had 
authority  to  reach.  The  purpose  of  the 
measure  was  thus  emphatically  stated  in  the 
elaborate  report  of  the  Senate  Committee 
on  Interstate  Commerce  which  accompanied 
it:  "The  provisions  of  the  bill  are  based 
upon  the  theory  that  the  paramount  evil 
chargeable  against  the  operation  of  the 
transportation  system  of  the  United  States 
as  now  conducted  is  unjust  discrimination 
between  persons,  places,  commodities,  or 
particular  descriptions  of  traffic.  The  under- 
lying purpose  and  aim  of  the  measure  is 
the  prevention  of  these  discriminations'* 
(Senate  Report  Xo.  46,  49th  Cong.  1st 
Sess.  p.  215).  Houston,  etc.  R.  Co.  v.  U. 
S.,  (1914)  234  U,  S.  342,  34  S.  Ct.  833,  58 
U.  S.   (L.  ed.)   1341. 

This  section  must  be  given  a  reasonable 
construction  with  a  view  to  carrying  out 
all  the  provisions  of  the  Act  and  to  make 
every  part  of  it  effective,  in  accordance  with 
the  intention  of  Congress.  Pennsylvania 
Co.  v.  U.  S.,  (1915)  236  U.  S.  351,  35  S. 
Ct.  370,  59  U.  S.   (L.  ed.)   616. 

State  statutes.  —  As  the  Interstate  Com- 
merce Act  has  no  application  to  intrastate 
commerce  it  follows  that  state  statutes  regu- 
lating commerce  are  void  only  so  far  as 
they  affect  commerce  of  an  interstate  na- 
ture. Hocking  Vallev  R.,  Co.  v.  New  York 
Coal  Co.,  (C.  C.  A.  6th  Cir.  1914)  217  Fed. 
727. 

Undue  preference  as  question  of  fact. — 
"This  section  forbids  any  undue  or  unrea- 
sonable preference  or  advantage  in  favor  of 
any  person,  company,  firm,  corporation,  or 
locality;  what  is  such  undue  or  unreason- 
able preference  or  advantage  is  a  question 
not  of  law,  but  of  fact."  Pennsylvania  Co. 
V.  U.  S.,  (1915)  236  U.  S.  351,  35  S.  Ct. 
370,  59  U.  S.   (L.  ed.)   616. 

Discriminatory  car  service  with   respect 
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to  coal  sold  at  mines  f.  o.  b.  for  transporta- 
tion outside  the  state  is  a  subject  within 
the  jurisdiction  of  the  Interstate  Commerce 
Commission  which  has  power  to  pass  upon 
the  question  whether  the  rule  or  method  of 
car  distribution  practiced  by  the  railroad 
company  was  unjustly  discriminatory.  Penn- 
sylvania R.  Co.  y.  Clark  Bros.  Coal  Min. 
Co.,  (1915)  238  U.  S.  466,  35  S.  Ct.  896, 
69  U.  S.  (L.  ed.)  1406,  {reversing  (1913) 
241  Pa.  St.  515,  88  Atl.  754)  wherein  the 
court  said:  "Rules  as  to  car  distribution 
that  are  unjustly  discriminatory  are  within 
the  purview  of  §  3,.  and  damages  thereby 
occasioned,  as  well  as  those  due  to  the 
exaction  of  unreasonable  rates,  arise  from 
the  violation  of  the  act,  and  their  ascertain- 
ment is  within  the  scope  of  the  Commis- 
sion's authority.  ♦  ♦  ♦  Where,  as  in 
this  case,  it  appears  that  the  act  has  been 
violated,  and  the  requisite  ruling  as  to 
the  unreasonableness  of  the  practice  assailed 
has  been  made  by  the  Commission,  the  pro- 
visions of  §  9  are  applicable.  •  ♦  ♦  This 
provision  defines  the  remedies  to  which  a 
person  in  the  situation  of  the  plaintifif  is 
entitled,  and  the  terms  of  the  provision 
clearly  indicate  that  these  remedies  are  ex- 
clusive. The  express  requirement  of  an 
election  between  the  proceeding  before  the 
Commission  and  suit  in  the  federal  court 
leaves  no  room  for  the  conclusion  that  there 
is  an  option  in  such  case  to  resort  to  the 
state  court.  Where  the  proceeding  has  been 
had  before  the  Commission  and  reparation 
awarded,  suit  under  §  16  (as  amended  in 
1910  [36  Stat,  at  L.  554,  chap.  309,  §  13, 
Fed.  Stat.  Annot.  1912  Supp.  p.  Ill] )  may 
be  brought  in  either  a  state  or  a  federal 
court,  but  this  is  after  the  Commission's 
axrard  has  been  made." 

Undue  ob  Unbeasonable  Pbefebence  ob 

Advantage. 

Switching  f acilitiea  and  service.  —  To  the 
same  effect  as  the  original  note,  see  Louis- 
ville, etc.,  R.  Co.  V.  U.  S.,  (1915)  238  U.  S. 
1,  35  S.  Ct.  696,  59  U.  S.  (L.  ed.)  1177, 
affirming  (M.  D.  Tenn.  1914)  216  Fed.  672. 

Uniformity  of  treatment  —  This  section 
does  not  command  strict'  uniformitv  of 
treatment  with  respect  to  facilities  of  ship- 
ment but  forbids  only  undue  or  unreason- 
able preference.  Hocking  Valley  R.,  Co.  v. 
New  York  Coal  Co.,  (C.  C.  A.  6th  Cir. 
1914)  217  Fed.  727. 

Failure  to  furnish  cars.  —  An  action  for 
damages  resulting  from  the  failure  of  the 
carrier  to  furnish  cars  for  the  shipment  of 
freight  within  a  reasonable  time  after  the 


date  agreed  upon  between  the  shipper  and 
the  carrier  is  not  prohibited  by  tnis  act. 
Chicago,  etc.  R.  Co.  v.  Beatty,  "(1914)  42 
Okla.  528,  141  Pac.  442. 

Facilities  fob  Intebchange  of  Tbaffic. 

Use  of  tracks  and  terminal  f Acilitiea. — 
To  the  same  effect  as  the  original  note,  see 
Vandalia  R.  Co.  v.  Public  Service  Commis- 
sion, (1914)  182  Ind.  297,  106  N.  E.  371. 

Where  compensation  is  offered,  a  practice 
of  hauling  the  cars  of  several  connecting 
carriers  and  absolutely  refusing  to  haul 
the  cars  of  another  carrier  is  a  discrimina- 
tion which  in  the  interests  of  the  public 
may  be  removed  as  properly  within  the 
powei  of  just  and  reasonable  regulation  by 
the  Interstate  Commerce  Commission.  The 
underlying  principle  is  that  a  common  car- 
rier may  be  required  to  accept  a  car  for 
transportation  whenever  such  a  car  is  of- 
fered at  a  place  where  the  common  carrier 
has  established  a  point  of  interchange,  pro- 
vided always  a  reasonable  compenaation  is 
fixed  for  the  service.  And  when  the  place 
where  the  cars  are  offered  is  not  an  arbi- 
trary one,  the  carrier  may  not  inquire  into 
tho  ownership  of  the  car,  nor  into  the  route 
over  which  it  has  been  moved  to  reach  its 
rails  merely  to  decide  whether  or  not  it  will 
transport  the  car  so  offered.  Pennsvlvania 
Co.  V.  United  States,  (W.  D.  Pa.  19i4)  214 
Fed.  445. 

Private  siding.  —  Where  an  interstate 
railroad  company  constructs  for  a  shipper, 
upon  credit,  a  commercial  siding  upon  the 
latter's  land  and  recovers  a  judgment 
against  him  for  the  unpaid  cost  thereof, 
such  judgment  is  not  entitled  to  priority  in 
lien  or  distribution  of  proceeds  of  a  fore- 
closure sale  to  mortgages  given  and  duly 
recorded  long  before  the  siding  was  con- 
structed. The  claim  that  this  view  will 
result  in  a  purchaser  at  foreclosure  sale, 
where  the  proceeds  were  insufficient  to  pay 
both  the  mortgages  and  the  judgment,  ob- 
taining the  benefit  of  a  discrimination  il- 
legal under  the  Interstate  Commerce  Act  of 
Congress  is  without  merit.  Guaranty  Trust 
Co.  of  New  York  v.  Newark  Meadows  Imp. 
Co..   (N.  J.  1915)   94  Atl.  589. 

State  statutes.  —  Congress  has  not  taken 
over  the  whole  subject  of .  terminals,  train 
tracks,  switching  tracks,  sidings,  etc.,  and 
a  state  statute  may  provide  for  an  inter- 
change of  state  traffic  at  the  terminals  of 
carriers  engaged  in  interstate  commerce. 
Vandalia  R.  Co.  v.  Public  Service  Commis- 
sion, (1914)  182  Ind.  297,  106  N.  E.  371. 


Vol.  Ill,  p.  823,  sec.  4. 

Longer  and  shorter  route.  —  A  passenger  has  no  right  io  be  transported  over  a  longer 
route  at  a  tariff  rate  applicable  to  a  shorter  route.  Ligon  v.  St.  Louis,  etc,  R.  Co. 
(1014)   184  Mo.  App.  187.  168  S.  W.  647. 
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Vol.  Ill,  p.  827,  sec.  6. 


Failure  to  establish  rate.  —  No  through 
shipment  can  be  required  until  the  rate  has 
been  established.  Cleveland,  etc.,  R.  Co.  v. 
Hayes,  (Ind.  1914)  104  N.  E.  581,  wherein 
the  court  said:  "In  Southern  R.  Co.  v. 
Reid,  (1912)  222  U.  S.  424,  32  S.  Ct.  140, 
56  U.  S.  (L.  ed.)  257,  it  was  held  under 
this  section  that  no  through  shipment  could 
be  required,  and  no  property  could  be  re- 
quired to  be  received  for  through  shipment, 
until  the  rate  had  been  established.  See, 
also.  Southern  Ry.  Co.  v.  Burlington  Lumber 
Co.,  (1912)  225  U.  S.  99,  32  S.  Ct.  657,  56 
U.  S.  (L.  ed.)  1001.  Under  this  section 
as  we  construe  it,  in  the  light  of  Southern, 
etc.,  Co.  v.  Reid,  supra,  as  to  the  clause  there 
under  review,  as  there  can  be  no  through 
shipment  lawfully  required  unless  a  rate 
has  been  established,  filed,  and  published, 
there  can  be  no  through  shipment  required 
even  where  there  are  two  or  more  competing 
lines,  in  some  portion  of  the  route,  unless 
there  is  a  rate  fixed  over  each,  so  tJiat  the 
shipper  in  routing  it  by  one  or  the  other 
is  as  fully  informed  as  is  the  carrier,  when 
the  shipment  is  made,  as  to  the  rate,  and 
as  the  rate  in  such  case  must  be  made 
by  agreement  between  the  carriers,  the 
carrier  necessarily  chooses  his  agent  in  ad- 
vance, and  is  in  no  situation  to  deny  that 
agency.  If  a  through  rate  has  not  been 
fixed,  then  the  shipper  in  exercising  his 
common-law  right  of  routing  cannot  make  a 
through  shipment,  but  must  make  shipment 
according  to  the  local  rates  of  the  respec- 
tive lines  over  which  the  carriage  may  be 
undertaken.  The  right  of  routing,  therefore, 
cannot  affect  the  contractual  rights  of  the 
carrier;  for  if  it  has  not  contracted  with  a 
connecting  carrier  it  cannot  be  required  to 
accept  for  through  carriage,  and  if  it  does 
accept  for  through  carriage  it  does  so  un- 
der contract  with  the  connecting  carrier. 
So  the  right  of  through  routing  is  purely 
contractual  on  the  part  of  the  carrier,  ex- 
cept as  under  the  act  of  1906  there  is  a 
power  in  the  Commission  to  order  a  through 
routing  to  the  exclusion  of  another  route. 
*  *  •  But  so  long  as  through  shipment 
can  only  be  imdertaken  upon  agreed  and 
published  rates,  which  the  carriers  tender  to 
the  public,  there  can  be  no  hardship  in  the 
shipper  routing  the  carriage  under  section 
6,  as  amended  in  1906,  irrespective  of  sec- 
tion 15,  as  amended  in  1910." 

"Privileges  and  facilities."  —  It  was  held 
in  the  United  States  v.  Erie  R.  Co.,  (W.  D. 
N.  Y.  1913)  209  Fed.  283,  that  the  provision 
of  the  act  prohibiting  an  interstate  carrier 
from  extending  to  a  shipper  any  privilege 
or  facility  in  the  transportation  of  passen- 
gers or  property  except  such  specified  in  its 
published  schedule,  does  not  apply  to  a 
privilege  or  facility  extended  to  a  con- 
signee after  the  shipment  has  reached  its 
deHination,  but  that  the  term  ^'privileges 
and  facilities"  used  in  the  act  relates  solely 
to  the  transportation  of  persons  or  proper- 


ty and  bears  upon  the  transportation  rates 
and  charges. 

Printing,  filing  and  posting  schedule  of 
rates.  —  Though  the  act  provides  a  penalty 
for  a  failure  to  keep  the  rates  posted,  a 
compliance*  with  the  act  is  not  essential  to 
make  the  rates  legally  operative.  Herming- 
hausen  v.  Adams  Express  Co.,  (1914)  167 
la.  230,  149  N.  W.  234. 

Effect  of  schedules  on  contracts  for  trans- 
portation. —  To  the  same  effect  as  the  orig- 
inal note  see  Virginia-Carolina  Peanut  Co. 
V.  Atlantic  Coast  Line  R.  Co.,  (1914)  166 
N.  C.  62,  82  S.  E.  1.  See  further  ZoUer  Hop 
Co.  V.  Southern  Pac.  Co.,  (1914)  72  Ore. 
262,  143  Pac.  931,  wherein  the  court,  rely- 
ing upon  Kansas  City  Southern  R.,  Co.  v. 
Carl,  (1913)  227  U.  S.  639,  33  S.  Ct,  391, 
67  U.  S.  (L.  ed.)  683,  said:  "That  case 
and  others  of  similar  import  dispose  of  the 
plaintiff's  reply  to  the  effect  that  it  did 
not  know  there  were  two  rates  applicable 
to  the  carriage  of  the  goods  in  question. 
The  reason  is  that  rules  and  rates  governing 
such  transactions  are  established  in  a  man- 
ner provided  by  law,  under  the  sanction  of 
a  national  commission  having  exclusive 
jurisdiction  in  the  premises  in  the  first  in- 
stance, and  they  are  parts  of  public  records 
of  which  every  one  interested  must  take 
notice.  Where  the  law  had  provided 
authentic  and  conclusive  means  of  knowl- 
edge, a  shipper  cannot  close  his  eyes  and 
ears  to  ofiicial  information,  and  be  heard 
to  say  he  did  not  know,  and  hence  was  de- 
frauded. On  this  point  Mr.  Justice  McBride 
of  this  court  said  in  Baldwin  Land  Co.  v. 
Columbia  Ry.  Co.,  58  Or.  286,  289,  114  Pac. 
469,  471:  'If  the  rate  quoted  is  less  than 
the  schedule  rate  approved  by  the  Interstate 
Commerce  Commission  and  published,  the 
shipper  is  liable  for  the  full  rate,  whether 
he  actually  knows  that  the  rate  quoted  is 
less  than  the  schedule  rate  or  not.' " 

The  rates  as  fixed  and  published  must  be 
strictlv  observed,  and  there  must  be  no 
departure  from  them;  the  purpose  of  the 
act  being  that  there  shall  be  one  rate  and 
equal  privileges  for  all.  Herminghausen  v. 
Adams  Express  Co.,  (1914)  167  la.  230, 
149  N.  W.  234. 

In  E.  D.  Clough  v.  Boston,  etc.  R.  Co., 
(1914)  77  N.  H.  222,  90  AtL  863,  which 
was  an  action  by  shippers  in  assumpsit  to 
receive  back  freight  charges  alleged  to  have 
been  unlawfully  collected  by  the  defendant, 
a  railroad  corporation,  the  court  said:  ''A 
portion  of  the  charges  here  complained  of 
were  on  interstate  shipments.  As  to  those 
the  defendant  alleges  that  they  were  col- 
lected according  to  rates  lawfully  filed  and 
fublished  according  to  the  provisions  of  the 
nterstate  Commerce  Acts.  This  is  a  valid 
defense.  It  is  settled  by  a  line  of  uniform 
decisions  of  the  Supreme  Court  of  the  Unit- 
ed States  that,  once  schedules  are  so  filed 
and  published,  the  sole  remedy  of  the  ship- 
per is  by  a  complaint  to  the  Interstate  Com- 
merce Commission.     This  jurisdiction  can- 
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not  be  infringed  upon  by  previous  contract 
of  the  parties,  nor  by  statutes  enacted 
by  the  states.  It  cannot  be  defeated  directly 
or  indirectly.  The  subject  has  been  so 
fully  considered  by  the  tribunal  whose  ex- 
clusive province  it  is  to  finally  declare  the 
law  pertaining  thereto  that  any  discussion 
of  it  here  is  superfluous." 

The  commission  has  power  to  change  all 
rates,  regulations  and  practices  of  common 
carriers  filing  such  schedules;  so  far  as  it 
shall  determine  any  of  them  to  be  unreason- 
able or  unjust.  Zoller  Hop  Co.  v.  Southern 
Pac.  Co.,   (1914)  72  Ore.  262,  143  Pac.  931. 

If  an  interstate  carrier  relies  upon  a  con- 
tract which  limits  liability,  the  burden  of 
proof  is  upon  it  to  show  that  it  has  com- 
plied with  the  federal  law  by  filing  a  gradu- 
ated schedule  of  rates  with  the  Interstate 
Commerce  Commission,  or  else  that  the  con- 
tract is  just  and  reasonable,  and  that  the 
shipper  declared  a  value  on  the  shipment 
in  order  to  secure  the  lesser  of  two  freight 
rates.  Adams  Express  Co.  v.  Cook,  (1915) 
162  Ky.  592,  172  S.  W.  1096,  wherein  the 
court  said :  ** Was  the  contract  limiting  the 
amount  of  recovery  a  fair,  open,  just,  and 
reasonable  agreement,  made  for  the  purpose 
of  obtaining  the  lower  of  two  or  more  rates 
of  charges  proportioned  to  the  amount  of 
the  risk?  The  appellant,  in  substance,  set 
up  the  facts  about  filing  schedules,  choice  of 
rates,  declared  value,  etc.,  tending  to  show 
that  the  contract  was  fair  and  reasonable. 
The  reply  of  appellee  denies  the  facts.  The 
burden  of  proof  was  therefore  upon  appel* 
lant,  and  failing  to  offer  any  proof  to  sus- 
tain its  position,  it  was  therefore  liable  for 
the  whole  loss  and  damage  due  to  its  own 


negligence,  or  that  of  its  servants.  Had 
appellant  proved  that  it  filed  the  schedule 
of  graduated  rates  with  the  Interstate  Com- 
merce Commission,  as  required  by  law, 
then  the  burden  of  proof  on  this  proposition 
would  have  been  different.  But,  until  it 
establishes  the  filing  of  such  rates,  the  bur- 
den is  on  it  to  show  the  fairness  and  reason- 
ableness of  the  contract  for  interstate  ship- 
ment, if  it  attempts  to  limit  liability  on 
graduated  rates.  When  the  fact  of  filing  is 
established,  the  shipper  is  compelled  to  wee 
notice  of  the  rates  contained  in  the  tariff 
schedule,  'not  only  because  referred  to  in 
the  contract  signed  by  them,  but  because 
they  had  been  lawfully  filed  and  published.' 
M.,  K.  &  T.  Ry.  V.  Harriman,  227  U.  S. 
669,  33  Sup.  Ct.  397,  57  L.  ed.  690.  If  the 
carrier  has  filed  its  schedule  of  rates,  as  re- 
quired by  law,  then,  as  we  understand  from 
the  Supreme  Court  opinions,  both  the  ship- 
per and  carrier  are  concluded  by  the  provi- 
sions of  a  contract  made  thereunder.  If 
the  schedule  has  not  been  so  filed  and 
published,  as  appears  to  be  the  case  from 
the  record,  then  the  reasonableness  of  the 
contract  becomes  a  question  of  fact,  and  de- 
pends upon  whether  the  value  was  declared 
for  the  purpose  of  obtaining  a  lower  of  two 
or  more  rates  proportioned  to  the  amount  of 
risk.  An  issue  was  made  on  these  facts  by 
the  pleadings,  with  the  affirmative,  and 
thereiore  the  burden  of  proof,  on  appellant, 
and,  failing  to  offer  any  proof  the  lower 
court  very  properly,  as  we  believe,  refused 
to  give  an  instruction  telling  the  jury  to 
limit  recovery  according  to  the  terms  of  the 
contract." 


Vol.  Ill,  p.  833,  sec.  8. 

Where  a  carrier  fails  to  post  and  keep 
open  to  public  inspection  the  lawful  freight 
rate  as  required  by  this  act  it  is  not  liable 
to  a  shipper  for  damages  due  to  the  fact 


that  it  quoted  a  less  rate  than  the  lawful 
freight  rate.  Central  of  Georgia  EL  Co.  v. 
Birmingham,  etc..  Brick  Co.,  (1913)  9  Ala. 
App.  419,  64  So.  202. 


Vol.  Ill,  p.  833,  sec.  9. 

Jurisdiction  of  federal  courts.  —  Where 
plaintiff's  complaint  manifestly  purported 
to  be  based  upon  the  right  of  action  given 
by  section  8  for  defendant's  unlawful  acts 
under  sections  1  and  6  as  determined  by 
the  commission  under  section  15,  and  suit 
was  brought  without  first  making  complaint 
to  the  commission,  it  was  held  that  he  there- 
by elected  under  this  section  to  sue  in  the 
federal  court  and  that  such  court  having  or- 
ganic authority  to  entertain  complaints, 
had  the  jurisdiction  of  the  particular  case 
to  determine  whether  the  complaint  was 
bad  for  lack  of  an  averment  of  demand  be- 
fore suit.  National  Pole  Co.  v.  Chicago, 
etc.,  R.  Co.,  (C.  C.  A.  7th  Cir.  1914)  211 
IVd.  65. 

Jurisdiction  of  state  courts.  —  Section  9 
limiting  jurisdiction  to  federal  courts,  re- 
lates to  actions  in  which  it  is  claimed  the 
carrier  has  violated  the  act  by  doing  some- 


thing which  it  forbids  or  has  neglected  to 
do,  something  which  it  commands  should 
be  done.  It  does  not  have  reference  to  ac- 
tions brought  under  the  Carmack  amend- 
ment, enforcing  liability  of  the  initial  car* 
riers  for  damages  caused  by  negligent  car- 
riage, or  to  actions  for  such  damages  not 
brought  under  the  Carmack  amendment.  Of 
such  actiona  state  courts  have  jurisdiction. 
Bichlmeier  v.  Minneapolis,  etc.,  R.  C-o., 
(1916)    159  Wis.  404,  150  N.  W.  508. 

In  an  action  in  a  state  court  by  a  shipper 
of  cross  ties  to  recover  damages  for  wilful 
and  malicious  injury  to  business,  inflicted 
by  withholding  numerous  conveniences  and 
accommodations  furnished  other  shippers, 
and  by  imposing  extortionate  freight  rates 
and  other  annoying  burdens  not  imposed 
upon  other  shippers,  it  is  no  defense  that 
the  shipper  had  complained  to  the  Inter- 
state   Commerce   Commission    that    it   had 
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been  overcharged  in  interstate  shipments 
and  the  commission  had  awarded  or  recom- 
mended a  repayment  of  the  amount  of  the 
overcharges.  Louisville,  etc.,  R.,  Co.  v. 
Ohio  Valley  Tie  Co.,  (1914)  161  Ky.  212, 
170  S.  W.  633,  wherein  the  court  said: 
"In  order  to  get  relief  from  the  unreason- 
able interstate  rate,  and  have  a  reasonable 
one  established,  the  initial  step  must  be 
taken  with  the  Commission.  Its  jurisdic- 
tion in  that  respect  is  exclusive,  and  natu- 
rally the  appellee  went  there  to  invoke  it. 
li,  in  condemning  the  rate,  the  Commission 
recommended  reparation  of  the  overcharge, 
whether  requestied  or  not,  certainly  that 
fact  cannot  be  urged  against  the  prosecution 
of  this  action,  when  there  is  no  attempt  to 
recover  the  same  damage.  The  basis  of  this 
action  is  a  series  of  wrongful  acts,  each 
repeated  many  times,  and  all  of  them  go 
to  produce  one  result,  and  the  damage  from 
that  one  result  is  this  cause  of  action, 
which  is  almost  entirely  beyond  the  cogni- 
zance of  the  Interstate  Commission.  By 
way  of  damage  relief,  the  Commerce  Com- 
mission has  but  little  power.  The  only  bind- 
ing and  effectual  order,  if  made  in  this  case, 
was  in  the  establishment  of  a  reasonable 
rate.  Its  award  of  damages,  as  before 
stated,  amounted  merely  to  a  recommenda- 
tion, and  its  value  to  appellee,  in  the  event 
appellant  refused  to  be  governed  by  the 
recommendation,  was  only  as  prima  facie 
evidence,  which  it  might  use  to  support  a 
cause  of  action.  Its  orders  as  to  reason- 
ableness of  a  rate  are  conclusive,  and,  when 
once  the  principle  of  a  rate  or  classification 
of  a  commodity  has  been  approved  or  con- 
demned by  the  Commission,  it  is  given  gen- 
eral application,  and  any  shipper  who  has 
been  or  may  be  affected  may  take  advantage 


of  the  ruling  and  seek  reparation.  He  may 
seek  the  reparation  either  before  the  Com- 
mission or  before  the  court,  but,  if  before 
the  Commission,  the  only  relief  it  can  afford 
is  a  recommendation,  for  it  cannot  compel 
payment.  Its  order  in  this  respect  is  only 
prima  facie  correct.  Mitchell  Coal  Co.  v. 
Penn.  R.  Co.,  230  U.  S.  247,  33  Sup.  Ct.  916, 
57  L.  ed.  1472.  As  the  fifth-class  rate  on 
cross-ties  had  been  condemned  years  before, 
the  practice  of  appellant  in  maintaining  it 
and  charging  under  it  constituted  one,  but 
only  one,  of  the  acts  complained  of  to  show 
that  appellant's  practice  was  willful  and 
malicious,  and  with  intent  to  injure  plain- 
tiff's business.  While  in  this  case  no  at- 
tempt is  made  to  recover  the  excess  freight 
collected,  it  was  competent  and  proper  to 
allege  and  prove  those  acts  along  with  the 
many  others  to  establish  the  motive  actu- 
ating the  practice  of  appellant  with  refer- 
ence to  appellee's  business.  In  our  opinion, 
the  fact  that  the  Interstate  Commerce  Com- 
mission may  have  recommended  the  pay- 
ment of  special  damage  which  flows  from 
violation  of  a  federal  law  is  no  reason  why 
the  state  court  may  not  take  cognizance  of 
a  suit  based  in  part  upon  another  result 
of  that  act  which,  when  connected  with 
many  other  acts  of  a  different  nature,  will 
show  a  willful  and  malicious  purpose,  and 
give  rise  to  this  common-law  cause  of  ac- 
tion." 

Evidence  of  damage.  —  The  Commission 
is  authorized  and  required  by  f^  8  to  regu- 
late commerce  to  award  "the  full  amount  of 
damages  sustained,"  and  that,  of  course,  is 
to  be  determined  from  the  evidence.  Meeker 
V.  Lehigh  Valley  R.  Co.,  (1916)  236  U.  S. 
412,  35  S.  Ct.  328,  59  U.  S.  (L.  ed.)  644. 


Vol.  Ill,  p.  837,  sec.  11. 

Effect  on  authority  of  state  to  establish 
regulations.  —  The  mere  creation  of  the  In- 
terstate Commerce  Commission,  and  the 
grant  to  it  of  a  measure  of  control  over 
interstate  commerce,  does  not  of  itself,  and 
in  the  absence  of  specific  action  by  the  Com- 
mission or  by  Congress  itself,  interfere  with 
the   authority    of    the   states    to   establish 


regulations  conducive  to  the  welfare  and 
convenience  of  their  citizens,  even  though 
interstate  commerce  be  thereby  incidentally 
affected,  so  long  as  it  be  not  directly  bur- 
dened or  interfered  with.  Missouri,  etc.,  R. 
Co.  of  Texas  v.  Harris,  (1914)  234  U.  S. 
412,  34  S.  Ct.  790,  68  U.  S.  (L.  ed.)  1377, 
L.R.A.1915E  943. 


Vol.  Ill,  p.  838,  sec.  12. 

Inspection  of  accounts,  etc.  —  Section  12 
deals  with  the  production  of  evidence  in  cer- 
tain cases;  but  it  does  not  make  provision 
for  inspection  by  examiners  duly  authorized 
by  the  Commission  of  accounts,  records  and 
memoranda  of  carriers.  That  feature  of  the 
law  was  added  to  section  20  by  the  amend- 
ment of  June  29,  1906  (Fed.  Stat.  Annot. 
1909  Supp.  p.  271).  U.  S.  V.  Louisville, 
etc.,  R.  Co.,  (1916)  236  U.  S.  318,  35  S. 
Ct.  363,  59  U.  S.  (L.  ed.)  598. 

Persons  subject  to  examination*  —  A  cor- 
poration letting  private  cars  to  a  carrier  is 
not  subject  to  examination  under  this  sec- 


tion where  it  is  not  shown  that  it  is  a  mere 
tool  of  the  carrier.  Ellis  v.  Interstate  Com- 
merce Commission,    (1915)    237  U.  S.  434, 

35  S.  Ct.  645,  59  U.  S.  (L.  ed.)  1036. 
Fishing  expeditions  into  the  affairs  of  a 

stranger  for  the  chance  that  something  dis- 
creditable may  turn  up  are  not  permitted 
by  this  section.  Ellis  v.  Interstate  Com- 
merce Commission,    (1915)    237  U.   S.  434, 

36  S.  Ct  645,  59  U.  S,   (L.  ed.)   1036. 

An  appeal  lies  to  the  Supreme  Court  from 
an  order  of  the  District  Court  made  upon  a 
petition  of  the  appellee  the  Interstate  Com- 
merce Commission,  filed  under  this  section. 
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where  the  order  directs  the  appellant  to 
answer  certain  questions  propounded  and  to 
produce  certain  documents  called  for  by  the 
appellee.  Ellis  v.  Interstate  Commerce 
Commission,  (1915)  237  U.  S.  434,  35  S. 
Ct.  645,  59  U.  S.  (L.  ed.)  1036,  wherein 
the  court  said:  "The  order  is  not  like  one 
made  to  a  witness  before  an  examiner  or 


on  the  stand  in  the  course  of  a  proceeding 
inter  alios  in  court.  Alexander  v.  United 
SUtes,  201  U.  S.  117,  50  L.  ed.  686,  26  Sup. 
Ct.  Rep.  356.  It  is  the  end  of  a  proceeding 
begun  against  the  witness.  Interstate  Com* 
merce  Commission  v.  Baird,  194  U.  S.  25, 
48  L.  ed.  860,  24  Sup.  Ct.  Rep.  563." 


Vol.  Ill,  p.  842,  sec.  13. 

Scope  of  power  of  Commission.  -^  In  Phil- 
adelphia, etc.,  R.  Co.  V.  United  States,  (£. 
D.  Pa.  1915)  219  Fed.  988,  wherein  the 
plaintiff  sought  by  a  bill  in  equity  to  annul 
an  order  of  the  Interstate  Commerce  Com- 
mission, the  question  before  the  court  was 
whether  the  Commission  had  the  power  to 
find  discrimination  against  one  locality  in 
a  proceeding  instituted  upon  complaint, 
charging  discrimination  against  another  lo- 
cality. Holding  that  it  had  such  power, 
and  basing  its  decision  upon  a  related  cir- 
cumstance of  the  case,  and  upon  the  pur- 
pose for  which  the  commission  was  created 
and  the  mischief  which  it  was  intended  to 
remedy,  the  court  said:  "The  Interstate 
Commerce  Commission,  while  possessing 
quasi  judicial  powers,  is  primarily  an  ad- 
ministratiye  body.  From  the  legislatiyc 
and  judicial  history  of  the  act  it  appears 
that  the  purpose  of  the  act  under  which 
the  body  was  created  'is  to  promote  and 
facilitate  commerce  by  the  adoption  of  regu- 
lations to  make  charges  for  transportation 
just  and  reasonable,  and  to  forbid  undue 
and  unreasonable  preferences  and  discrimi- 
nations.' Texas  &  Pacific  Ry.  Co.  v.  Inter- 
state Commerce  Commission,  162  U.  S.  197, 
233,  16  Sup.  Ct.  666,  680  (40  L.  ed.  940). 
In  the  case  of  United  States  y.  Louisyille 
&  Nashyille  Railroad  Co.  et  al.,  235  U.  S. 
314,  35  Sup.  Ct.  113,  59  L.  ed.  — ,  decided 
December  7,  1914,  the  Supreme  Court  of  the 
United  States,  speaking  through  Mr.  Chief 
Justice  White,  said:  'It  is  not  disputable 
that  from  the  beginning  the  very  purpose 
for  which  the  Commission  was  created  was 
to  bring  into  existence  a  body  which,  from 
its  peculiar  character,  would  be  most  fitted 
to  primarily  decide  whether  from  facts,  dis- 
puted or  iindisputed,  in  a  given  case,  prefer- 
ence or  discrimination  existed,  •  *  • 
and  the  amendments  by  which  it  came  to 
pass  that  the  findings  of  the  Commission 
were  made  not  merely  prima  facie  but  con- 
clusively correct,  in  case  of  judicial  review, 
show  the  progressive  evolution  of 


#     • 


the  legislative  purpose.'  The  promotion  and 
facilitation  of  commerce  being  the  purpose 
for  which  the  statute  was  enacted  and  the 
Commission  created,  with  power  conclusive- 
ly to  determine  the  existence  of  prejudice 
and  discrimination,  the  Supreme  Court  has 
from  time  to  time  recognized  the  adminis- 
trative character  of  the  Commission  as  the 
instrument  to  effectuate  that  purpose.  The 
Commission,  therefore,  being  more  of  an  ad- 
ministrative than  a  judicial  tribunal,  is  not 
restricted  in  its  procedure  by  the  te<:hnical 
rules  that  prevail  in  tribunals  that  are  en- 
tirely judicial.  In  its  capacity  of  a  judicial 
tribunal,  the  Commission  may  decide  ques- 
tions between  shippers  and  carriers  upon 
complaint  filed  by  one  or  the  other  in  pro- 
ceedings regularly  instituted  by  one  against 
the  other,  or,  within  its  broader  sphere,  it 
may  regulate  commerce  in  respect  to  a  mat- 
ter in  which  there  may  exist  no  distinct 
parties  in  controversy,  or  as  a  consequence 
of  which  damage  may  not  be  claimed  or 
sustained  by  any  party  to  the  investigation. 
It  may  institute  of  its  own  motion  an  ;in- 
quiry  as  to  a  matter  within  its  jurisdiction, 
and  make  and  enforce  its  orders  as  in  a 
proceeding  instituted  by  an  injured  party. 
With  such  power,  and  with  all  the  parties 
before  it  in  a  proceeding  instituted  by  peti- 
tion, as  the  one  under  consideration,  it  is 
not  contemplated  that  the  Commission,  act- 
ing within  its  administrative  sphere,  should 
be  restricted  in  its  finding  or  its  order  to 
the  precise  point  in  dispute  presented  by  the 
pleadings,  as  in  an  action  at  law,  but  may 
extend  its  inquiry  and  affix  its  order  to 
other  matters  developed  in  the  proceeding, 
which  may  be  germane  to  the  matters  in 
inquiry,  and  which  are  involved  in  the  com- 
plaint and  included  in  the  consideration  of 
the  principal  point  in  controversy,  provided 
always  that  the  parties  are  not  taken  by 
surprise,  and  to  them  is  afforded  an  oppor- 
tunity to  present  evidence  upon  which  the 
Commission  may  make  a  finding  concerning 
both  the  original  and  the  related  matter." 


Vol.  Ill,  p.  843,  sec.  14. 

Requisites  of  report.  -^  No  formal  marked 
and  numbered  set  of  findings  by  the  Com- 
mission is  required.  The  facts  are  suffi- 
ciently found  to  comply  with  the  require- 
ments of  the  act  when  imbedded  in  the 
colloquial  statements  of  an  opinion.  Lehigh 
Valley  R.  Co.  v.  American  Hay  Co.,  (C.  C.  A. 
2d  Cir.  1914)  219  Fed.  539. 
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Sufficiency  of  report.  —  See  Meeker  v. 
Lehigh  Valley  R.  Co.,  (1915)  236  U.  S.  412, 
35  S.  Ct.  328,  59  U.  S.  (L.  ed.)  644. 

Review  of  Commission's  order.  —  If  upon 
the  facts  found  by  the  Commission,  its  con- 
clusion therefrom  plainly  involve*  an  error 
of  law,  as  where  it  rests,  under  the  undis- 
puted facts,  upon  an  erroneous  construction 
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of  this  act,  an  order  made  by  the  Commis- 
sion, based  upon  such  error  of  law,  is  sub- 
ject to  judicial  review.  Obviously,  however, 
this  rule  does  not  authorize  the  court  to  re- 
view, aa  involving  an  error  of  law,  the  con- 
clusion of  the  Commission  upon  a  question 
of  fact  as  to  the  reasonableness  or  unreason- 
ableness of  a  given  rate,  depending  upon  a 
consideration  of  the  weight  to  be  given  the 
various  evidential  facts  found  by  it.  The 
court  cannot  review  the  conclusion  of  the 
Commission  on  questions  of  fact,  or  substi- 
tute its  judgment  for  that  of  the  Commis- 
sion upon  matters  of  fact  within  the  Com- 
mission's province.  Louisville,  etc.,  R.  Co.  v. 
United  States,  (M.  D.  Tenn.  1914)  216  Fed. 


672,  wherein  the  court,  holding  that  the 
question  of  the  reasonableness  of  a  rate,  as 
one  of  fact,  is  well  established,  said :  "It  is 
well  settled  that  where  all  the  evidence  in- 
troduced before  the  Commission  is  exhibited 
to  the  court,  its  conclusion  of  fact  that  a 
given  rate  is  reasonable  or  unreasonable, 
will  be  accepted  by  the  court  as  final  and 
not  reviewed  upon  the  weight  of  the  evi- 
dence, unless  either  there  is  no  substantial 
evidence  supporting  such  conclusion  or  such 
conclusion  is  contrair  to  the  indisputable 
character  of  the  evidence;  in  which  cases 
the  conclusion  involves  an  error  of  law  and 
is  therefore  reviewable  by  the  coujt." 


Vol.  Ill,  p.  851,  sec.  22. 

Action  in  state  court  for  failure  to  fur- 
iiiah  cars.  — The  proviso  to  this  section 
which  declares  that  "nothing  in  this  act  con- 
tained shall  in  any  way  abridge  or  alter  the 
remedies  now  existing  at  common  law  or  by 
statute,  but  the  provisions  of  this  act  are 
in  addition  to  such  remedies*'  permits  a 
state  court  to  take  jurisdiction  of  an  action 
for  damages  based  on  a  rule  of  a  carrier 
which  though  fair  on  its  face  has  been  un- 
equally applied  to  the  plaintiff's  damage,  as 
where  the  carrier  violates  a  rule  to  furnish 
cars  to  shippers  on  an  equal  pro  rata  basis. 
So  the  state  court  may  take  jurisdiction  if 
the  action  for  damages  is  based  on  a  breach 
of  common  law  duty  of  the  carrier  to  fur- 
nish cars.  Pennsvlvania  R.  Co.  v.  Puritan 
Coal  Min.  Co..  (1915)  237  U.  S.  121,  35 
S.  Ct.  484,  59  U.  S.  (L.  ed.)  867  {at^rming 
(1912)  237  Pa.  St.  420,  85  Atl.  426,  Ann. 
Cas.  1914B  37),  wherein  the  court  said: 
'^Section  3  of  the  commerce  act  makes  it 
unlawful  for  the  carrier  to  unduly  prefer 
one  shipper  over  another.  Section  8  gives 
a  right  of  action  against  the  carrier  for 
damages  occasioned  by  his  doing  an  act 
prohibited  by  the  statute,  and  §  9  provides: 
"That  any  person  or  persons  claiming  to 
be  damaged  by  any  common  carrier  subject 
to  the  provisions  of  this  act  may  either 
make  complaint  to  the  Commission  as  here- 
inafter provided  for,  or  may  bring  suit  in 
his  or  their  own  behalf  for  the  recovery  of 
the  damages  for  which  such  common  carrier 
may  be  liable  under  the  provisions  of  this 
actl  in  any  district  or  circuit  court  of  the 
United  States  of  competent  jurisdiction; 
but  such  person  or  persons  shall  not  have 
the  right  to  pursue  both  of  said  remedies, 
and  must  in  each  case  elect  which  one  of 
the  two  methods  of  procedure  herein  pro- 
vided for  he  or  they  will  adopt.  »  •  •» 
It  will  be  seen  that  this  section  does 
more  than  create  a  right  and  designate  the 
court  in  which  it  is  to  be  enforced.  It  gives 
the  shipper  the  option  to  proceed  before  the 
Commission  or  in  the  federal  courts.  The 
express  grant  of  the  right  of  choice  between 
those  two  remedies  was  the  exclusion  of  any 
other  remedy  in  a  state  court;  and  that  the 
Federal   tribunals  have   exclusive   jurisdic 


519 


tion  of  a  certain  class  of  cases  referred  to 
in  §  9  has  been  recognized  in  the  few  deci- 
sions dealing  with  the  question.  See  Copp 
V.  Loiiisville  k  N.  R.  Co.,  43  La.  Ann.  511, 
12  L.R.A.  725,  26  Am.  St.  Rep.  198,  9  So. 
441 ;  Carlisle  v.  Missouri  P.  R.  Co.,  168  Mo. 
656,  68  S.  W.  898;  Western  k  A.  R.  Co.  v. 
\Y\i\ie  Provision  Co.,  —  Ga.  — ,  82  S.  E. 
644;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Moore,  98 
Tex.  302,  83  S.  W.  362,  4  Ann.  Cas.  770; 
Puritan  Coal  Min.  Co.  v.  Pennsylvania  R. 
Co.,  237  Pa.  448,  85  Atl.  426,  Ann.  Cas. 
1914B  37.  In  Mitchel  v.  Pennsylvania  R. 
Co.,  230  U.  S.  250,  57  L.  ed.  1473,  33  Sup. 
Ct.  Rep.  916,  the  same  view  of  the  statute 
was  taken  in  discussing  another,  but  re- 
lated, question.  This  construction  is  also 
supported  by  the  legislative  history  of  the 
statute.  For  while  the  Hepburn  act  [34 
Stat,  at  L.  584,  chap.  3591,  Fed.  Stat. 
Annot.  1909  Supp.  p.  254],  as  a  convenience 
to  shippers,  permitted  suits  on  reparation 
orders  to  be  brought  in  the  federal  court  of 
the  district  where  the  plaintiff  resided  or 
the  company  had  its  principal  office;  and 
while  the  act  of  1910  (36  Stat.' at  L.  554, 
chap.  309),  in  further  aid  of  shippers,  per- 
mitted suits  on  reparation  orders  to  be 
brought  in  state  or  federal  courts,  it  made 
no  change  in  §§  8  and  9,  which,  as  shown 
above,  gave  the  shipper  the  option  to  make 
complaints  to  the  Commission  or  to  bring 
suit  in  a  United  States  court.  But  §§  8 
and  9,  standing  alone,  might  have  been  con- 
strued to  give  the  federal  courts  exclusive 
jurisdiction  of  all  suits  for  damages  occa- 
sioned by  the  carrier  violating  any  of  the 
old  duties  which  were  preserved  and  the 
new  obligations  which  were  imposed  by  the 
commerce  act.  And,  evidently,  for  the  pur- 
pose of  preventing  such  a  result,  the  proviso 
to  §  22  declared  that  'nothing  in  this  act 
contained  shall  in  any  way  abridge  or  alter 
the  remedies  now  existing  at  common  law 
or  by  statute,  but  the  provisions  of  thia 
act  are  in  addition  to  such  remedies. 
That  proviso  was  added  at  the  end  of  the 
statute,  not  to  nullify  other  parts  of  the 
act,  or  to  defeat  rights  or  remedies  given 
by  preceding  sections,  but  to  preserve  all 
existing  rights  which  were  not  inconsistent 
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with  those  created  by  the  statute.  It  wad 
also  intended  to  preserve  existing  remedies, 
such  as  those  by  which  a  shipper  could,  in 
a  state  court,  recover  for  damages  to  prop- 
erty while  in  the  hands  of  the  interstate 
carrier;  damages  caused  by  delay  in  ship- 
ment; damages  caused  by  failure  to  comply 
with  its  common-law  duties,  and  the  like. 
But  for  this  proviso  to  §  22  it  might  have 
been  claimed  that.  Congress  having  entered 
the  Held,  the  whole  subject  of  liability  of 
carrier  to  shippers  in  interstate  commerce 
had  been  withdrawn  from  the  jurisdiction 
of  the  state  courts,  and  this  clause  was 
added  to  indicate  that  the  commerce  act,  in 
giving  rights  of  action  in  federal  courts, 
was  not  intended  to  deprive  the  state  courts 
of  their  general  and  concurrent  jurisdiction. 
Galveston,  H.  &  S.  A.  R.  Co.  v.  Wallace,  223 
U.  S.  481,  66  L.  ed.  616,  32  Sup.  Ct.  Rep. 
206.  Construing,  therefore,  §§  8,  9,  and  22 
in  connection  with  the  statute  as  a  whole,  it 
appears  that  the  act  was  both  declaratory 
and  creative.  It  gave  shippers  new  rights, 
while  at  the  same  time  preserving  existing 
causes  of  action.  It  did  not  supersede  the 
jurisdiction  of  state  courts  in  any  case,  new 
or  old,  where  the  decision  did  not  involve 
the  determination  of  matters  calling  for  the 
exercise  of  the  administrative  power  and 
discretion  of  the  Commission,  or  relate  to 
a  subject  as  to  which  the  jurisdiction  of 
the  federal  courts  had  otherwise  been  made 
exclusive.  There  are  several  decisions,  al- 
ready cited,  which  hold  that  suits  against 
railroads  for  unjust  discrimination  in  inter- 
state commerce  can  only  be  brought  in  the 
federal  courts.  But  it  must  be  borne  in 
mind  that  there  are  two  forms  of  discrimi- 
nation,— one  in  the  rule  and  the  other  in 
the  manner  of  its  enforcement;  one  in  pro- 
mulgating a  discriminatory  rule,  the  other 
in  the  unfair  enforcement  of  a  reasonable 
rule.  In  a  suit  where  the  rule  of  practice 
itself  is  attacked  as  unfair  or  discrimina- 
tory, a  question  is  raised  which  calls  for  the 
exercise  of  the  judgment  and  discretion  of 
the  administrative  power  which  has  been 
vested  by  Congress  in  the  Commission.  It 
is  for  that  body  to  say  whether  such  a  rule 
unjustly  discriminates  against  one  class  of 
shippers  in  favor  of  another.  Until  that 
body  has  declared  the  practice  to  be  dis- 
criminatory and  unjust  no  court  has  juris- 
diction of  a  suit  against  an  interstate  car- 
rier for  damages  occasioned  by  its  enforce- 
ment. When  the  Commission  has  declared 
the  rule  to  be  unjust,  redress  must  be 
sought  before  the  Commission  or  in  the 
United  States  courts  of  competent  jurisdic- 
tion, as  provided  in  §  9.  But  if  the  car- 
rier's rule,  fair  on  its  face,  has  been  un- 
equally applied,  and  the  suit  is  for  damages 
occasioned  by  its  violation  or  discrimina- 
tory enforcement,  there  is  no  administrative 
question  involved,  the  courts  being  called 
on  to  decide  a  mere  question  of  fact  as 
to   whether   the    carrier   has   violated   the 
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rule  to  plaintiff's  damage.  Such  suits, 
though  against  an  interstate  carrier  for 
damages  arising  in  interstate  commerce, 
may  be  prosecuted  either  in  the  state  or 
federal  courts."  See  to  the  same  effect. 
Eastern  R.  Co.  of  New  Mexico  v,  Littlefield, 
(1915)  237  U.  S.  140,  35  S.  Ct.  489,  69  U. 
S.  (L.  ed.)  878. 

Recovery  of  overcharges  in  state  court.  — 
By  virtue  of  the  provision  that  "nothing  in 
this  act  contained  shall  in  any  way  abridge 
or  alter  the  remedies  now  existing  at  com- 
mon law  or  by  statute,  but  the  provisions 
of  this  act  are  in  addition  to  such  reme- 
dies," a  common-law  action  may  be  main- 
tained in  a  state  court  by  a  shipper  against 
an  interstate  carrier  to  recover  overcharges, 
where  the  tariffs  which  should  be  control- 
ling were  duly  published  and  filed  and  there 
is  no  question  of  the  reasonableness  of  the 
rates.  Wolverine  Brass  Works  v.  Southern 
Pac.  Co.,  (Mich.  1915)  163  N.  W.  778. 

Action  in  state  court  for  failure  to  de- 
liver shipment.  —  A  petition  alleged  in  sub- 
stance as  follows:  The  plaintiff  purchased 
a  car  load  of  hogs  and  caused  them  to  be 
shipped  from  Kelso,  Tenn.,  to  Atlanta,  Ga. 
The  lio'^s  could  have  been  shipped  in  a  car 
36  feet  long,  for.  which  the  tariff  rate,  as 
published  by  the  carriers,  between  those 
points  was  $63.  The  vendor  ordered  a  car 
of  that  length  for  the  purpose  of  the  ship- 
ment. Under  the  tariff  schedule  the  carriers 
reserved  the  right,  for  their  own  conven- 
ience, to  furnish  a  longer  car  than  that 
called  for  or  required  by  shippers.  In  that 
event  the  rate  of  the  freight  was  the  price 
of  the  car  called  for,  when  such  car  is  suffi- 
cient to  carry  the  shipment.  The  first  car- 
rier, the  Nashville,  Chattanooga  &  St.  Louis 
Railway,  for  its  own  convenience,  instead 
of  furnishing  a  car  36  feet  long  (which 
would  have  been  sufficient),  furnished  one 
38  feet  long,  and  this  fact  was  duly  noted 
on  the  bill  of  lading.  The  freight  was  pre- 
paid, and  this  fact  was  also  entered.  Wlien 
the  car  arrived  at  destination,  the  last  car- 
rier, the  defendant,  refused  to  deliver  the 
hogs  without  the  payment  of  an  additional 
amount  of  $2.66,  though  notified  of  the  facts 
by  the  plaintiff,  and  against  its  protest; 
and  thereby  damage  resulted.  It  was  held, 
that  a  state  court  had  jurisdiction  of  such 
a  suit  to  recover  damages  for  the  alleged 
tort;  and  an  application  to  and  investiga- 
tion by  the  Interstate  Commerce  Commis- 
sion was  not  necessary  before  beginning 
such  an  action.  Western,  etc.,  R.  Co.  v. 
White  Provision  Co.,  (1914)  142  Ga.  246, 
82  S.  E.  644. 

Interchange  of  passes.  —  The  privilege  of 
exchanging  passes  or  tickets  with  other 
railroad  companies  for  their  officers  and 
employees  is  not  limited  to  railroad  compa- 
nies subject  to  the  act  but  includes  common 
carriers  generally,  including  foreign  rail- 
roads. United  States  v.  Erie  R.  Co.,  (S.  JX 
N.  Y.  1914)  213  Fed.  391. 


VoL  m,  p.  W3. 
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Vol.  Ill,  p.  853.     [Act  of  Aug.  8. 1890.-] 


The  popular  name  of  this  Act  is  the  Wil- 
Bon  Act. 

When  state  law  becomes,  operative.  —  To 
the  same  effect  as  the  original  note  see  Rob' 
ertsoii  v.  State,  (Okla.  1915)   149  Pac.  104. 

The  transportation  of  intoxicating  liquor, 
as  of  other  merchandise,  from  state  to  state, 
is  interstate  commerce,  and  state  legislation 
which  penalizes  it  or  directly  interferes 
with  it,  otherwise  than  as  permitted  by  an 
act  of  Congress,  is  in  conflict  with  the  com- 
merce clause  of  the  Federal  Constitution; 
and  while  Congress,  in  the  Wilson  act,  de- 
clared in  substance  that  liquors  transported 
into  any  state,  or  remaining  therein  for  use, 
consumption,  etc.,  shall,  upon  arrival  in 
such  state,  be  subject  to  the  operation  and 
effect  of  its  laws  enacted  in  the  exercise  of 
the  police  power,  to  the  same  extent  and 
in  the  same  manner  as  though  the  liquors 
had  been  produced  in  such  state,  and  shall 
not  be  exempt  therefrom  by  reason  of  being 
introduced  in  original  packages,  this  does 
not  subject  liquors  transported  In  inter- 
state commerce  to  state  regulation  until 
after  their  arrival  at  destination  and  de- 
livery to  consignee  or  purchaser.  Rossi  v. 
Pennsylvania,  (1915)  238  U.  S.  62,  35  S. 
Ct.  677,  59  U.  S.  (L.  ed.)  1201. 

The  imported  original  package  becomes 
subject  to  state  laws  "upon  arrival"  and 
transportation  is  not  complete  until  deliv- 
ery to  the  consignee  or  the  expiration  of  a 
reasonable  time  therefor.  Kirmeyer  v.  Kan- 
sas, (1915)  236  U.  S.  568,  35  S.  Ct.  419,  59 
U.  S.  (L.  ed.)  721  {reversing  (1913)  88 
Kan.  589,  128  Pac.  1114),  wherein  it  was 
held  that  the  defendant  was  not  carrying 
on  a  liquor  business  at  Leavenworth,  Kan- 
sas, in  violation  of  the  prohibition  law  of 
that  state.  The  court  said:  "The  essential 
facts  disclosed  by  the  record  are  summa- 
rized in  paragraphs  (a)  and  (b)  following, 
(a)  Rigorous  statutes  have  long  prohib- 
ited the  sale  of  intoxicating  liquors  within 
the  State  of  Kansas.  The  City  of  Leaven- 
worth lies  on  the  Missouri  River;  on  the 
opposite  bank  in  Missouri  is  Stillings,  a  vil- 
lage with  one  store,  roundhouse,  a  few  resi- 
dences, eight  or  ten  beer  warehouses,  and  a 
freight  depot  without  a  regular  agent,  but 
no  postoffice.  For  a  long  time  plaintiff  in 
error  has  resided  in  Leavenworth,  and  prior 
to  1907  he  carried  on  there  an  illicit  beer 
trade;  for  use  in  the  same  he  there  main- 
tained a  business  place  and  warehouse  and 
kept  wagons  and  teams.  In  that  year, 
alarmed  by  the  activities  of  officials,  he  dis- 
continued this  office  and  warehouse  and  im- 
mediately opened  others  in  Stillings,  and 
connected  them  with  the  Leavenworth  tele- 
phone exchange.  He  did  not  change  his 
residence  nor  remove  his  wagons  and  teams 
from  Leavenworth,  but  kept  them  in  quar- 
ters connected  by  telephone  with  the  local 
exchange,  and  continued  to  use  them  for 
hauling  to  and  from  the  new  warehouse  and 
making  deliveries.  Thereafter  he  received 
at  Stillings  barrels,  cases,  and  casks  of  beer 


in  carload  lota  from  Kansas  City  and  other 
points;  sometimes  he  received  like  merchan- 
dise at  the  railroad  depot  in  Leavenworth, 
which  was  then  hauled  across  the  river.  At 
the  Stillings  office  he  received  and  accepted 
orders  for  beer  to  be  delivered  in  Leaven- 
worth and  other  points  in  Kansas.  Eighty- 
five  per  cent,  came  by  telephone;  the  re- 
mainder through  the  Leavenworth  postoffice, 
but  these  were  carried  to  his  place  of  busi* 
ness  before  being  opened,  (b)  Accepted  or- 
ders for  delivery  in  Leavenworth  were  filled 
by  setting  aside  the  cases,  kegs,  or  casks 
in  the  warehouse,  tagging  them  with  the 
names  of  the  purchasers,  and  then  sending 
them  daily — sometimes  oftener^-over  the 
bridge  in  his  wagons  to  the  residences  of 
purchasers.  For  such  deliveries  no  charges 
were  made.  If  the  goods  were  intended  for 
other  points  in  Kansas  they  were  hauled  to 
the  railroad  station  at  Leavenworth,  and 
there  turned  over  to  the  carrier.  The  busi- 
ness for  the  most  part  was  'family  trade' 
for  private  use  only,  and  amounted  to  some 
$500  per  month.  A  license  tax  was  paid 
to  the  Federal  government;  also  merchant's 
and  ad  valorem  taxes  to  Missouri;  he  had 
no  Kansas  license.  The  empty  cases  were 
gathered  up  by  the  drivers  throughout  Leav- 
enworth, loaded  in  cars  there,  and  shipped 
to  some  other  state.  Advertisements  in  two 
Leavenworth  papers  announced  his  business 
and  location  at  Stillings,  and  likewise  gave 
the  telephone  number  at  the  horse  barn. 
When  parties  desiring  beer,  called  over  this 
telephone  they  were  advised  to  call  the  Still- 
ings office.  Collections  were  usually  made 
by  the  plaintiff  in  error  or  by  collectors; 
sometimes  by  mail.  Drivers  received  no  or- 
ders from  purchasers.  The  instant  cause 
arose  before  passage  of  the  act  of  Congress, 
approved  March  1,  1913,  chap.  90  (37  Stat, 
at  L.  699,  Fed.  Stat.  Annot.  1914  Supp. 
p.  208)  known  as  the  Webb-Kenyon  bill; 
consequently  neither  its  construction  nor  ap- 

glication  is  now  involved;  and  what  is  said 
erein  of  course  has  reference  to  conditions 
existing  prior  to  that  enactment.  Former 
opinions  of  this  court  preclude  further  dis- 
cussion of  these  propositions:  Beer  is  a 
recognized  article  of  commerce.  The  right 
to  send  it  from  one  state  to  another  and 
the  act  of  doing  so  are  interstate  commerce 
the  regulation  whereof  has  been  committed 
to  Congress;  and  a  state  law  which  denies 
such  right  or  substantially  interferes  with 
or  hampers  the  same  is  in  conflict  with  the 
Constitution  of  the  United  States.  Trans- 
portation is  not  complete  until  delivery  to 
the  consignee  or  the  expiration  of  a  rea- 
sonable time  therefor;  and  prior  thereto 
the  provisions  of  the  act  of  Congress,  ap- 
proved August  8,  1890,  ohap.  728,— the  Wil- 
son act, — have  no  application.  The  forego- 
ing cases  and  those  cited  therein  we  also 
regard  as  controlling  authority  in  support 
of  the  claim  that  the  business  carried  on  by 
plaintiff  in  error  within  the  state  of  Kansas 
was  interstate  commerce.    That  the  traffic 
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moved  by  horse-drawn  wagons  from  a  point 
near  the  state  line,  instead  of  by  railroad 
from  a  greater  distance,  does  not  change 
the  applicable  rule.  Nor  did  the  mere  adop- 
tion of  cumbersome  and  expensive  methods 
render  the  business  intrastate, — that  must 
be  tested  by  the  actual  transactions." 

Sales  by  traveling  salesman.  —  To  the 
same  effect  as  the  original  note  see  Kossi  v. 
Pennsvlvania,  (1915)  238  U.  S.  62,  35  S. 
Ct.  677,  59  U.  S.  (L.  ed.)  1201,  wherein 
the  court  said :  "Plaintiff  in  error  was  con- 
victed in  the  Court  of  Quarter  Sessions  of 
Lawrence  county,  in  the  state  of  Pennsyl- 
vania, of  the  crime  of  selling  intoxicating 
liquors  in  that  county  without  a  license, 
contrary  to  §  15  of  an  act  of  May  13,  1887 
(P.  L.  p.  113),  which  declares:  *Any  person 
who  shall  hereafter  be  convicted  of  selling 
or  offering  for  sale  any  vinous,  spirituous, 
malt  or  brewed  liquors,  or  any  admixture 
thereof,  without  a  license,  shall  be  sen- 
tenced,*' etc.  The  Superior  Court  affirmed 
the  conviction  (53  Pa.  Sup.  Ct.  210),  the 
Supreme  Court  of  the  state  refused  an  ap- 

?eal,  and  this  writ  of  error  was  allowed, 
he  facts  are  these:  Plaintiff  in  error  is 
a  liquor  dealer  having  his  place  of  business 
in  the  county  of  Mahoning,  in  the  state 
of  Ohio,  which  immediately  adjoins  Law- 
rence county,  Pennsylvania.  He  had  no  ii- 
cense  to  sell  in  Lawrence  county,  nor  any 
place  of  business  there,  but  went  into  that 
county  and  there  took  an  order  for  liquor, 
with  the  understanding  that  the  liquor 
should  be  thereafter  delivered  from  his 
stock  in  Ohio  to  the  residence  of  the  pur- 
chaser in  Pennsylvania.  He  returned  to 
Ohio,  there  loaded  the  goods  upon  his  own 
wagon,  and  either  by  himself  or  his  em- 
ployee drove  across  the  state  line  and  de- 
livered the  liquor  to  the  residents  of  the 
purchaser,  pursuant  to  the  contract.  Thus 
the  sale  was  negotiated  in  Pennsylvania, 
but  contemplated  and  required  for  its  ful- 
filment a  transaction  in  interstate  com- 
merce, which  afterwards  took  place,  with 
resulting  delivery .  in  Pennsylvania.  The 
charge,  as  will  be  observed,  was  selling,  not 
offering  for  sale.  And  it  is  admitted  that 
by  the  Pennsylvania  decisions  the  act  of 
taking  orders  for  future  delivery  is  not 
punishable  under  the  statute  cited,  or  any 
other,  and  that  it  is  not  the  making  of  an 
executory  contract,  but  the  executed  sale 
that  is  punishable.  ♦  •  •  And  so,  in  the 
present  case,  the  superior  court  (53  Pa. 
Super.  Ct.  220)  recognized  that  it  was  not 
the  making  of  the  executory  contract,  but 


the  execution  of  it,  that  involved  a  violation 
of  the  law  of  the  state.  The  federal  ques- 
tion presented  is  whether,  under  the  act  of 
Congress  approved  August  8,  1890,  chap. 
728  (26  Stat,  at  L.  313),  known  as  the 
Wilson  act,  the  state  of  Pennsylvania  may 
punish  plaintiff  in  error  for  delivering  in 
that  state  liquors  transported  in  interstate 
commerce,  under  the  circumstances  stated. 
The  case  arose  before  the  passage  of  the 
act  of  March  1,  1913,  chap.  90  (37  Stat, 
at  L.  699,  Fed.  SUt.  Annot.  1914  Supp.  208), 
known  as  the  Webb-Kenyon  act,  and  the  ef- 
fect of  this  legislation  is  therefore  not  now 
involved.  •  ♦  *  The  Pennsylvania  Superior 
Court  deemed  that  the  present  case  was 
controlled  by  Delamater  v.  South  Dakota, 
205  U.  S.  93,  where  a  statute  imposing  an 
annual  license  charge  upon  the  business  of 
selling  or  offering  for  sale  intoxicating  liq- 
uors within  the  state  by  traveling  sales- 
men soliciting  orders  wafi  held  to  be  enforce- 
able in  view  of  the  Wilson  act,  even  as 
applied  to  the  business  of  soliciting,  within 
the  borders  of  the  state,  proposals  for  the 
purchase  of  liquors,  which  were  to  be  con- 
summated by  the  delivery  within  the  state 
of  liquors  to  be  brought  from  without. 
That  case,  however,  has  no  present  perti- 
nency, since  the  prohibition  of  the  Pennsyl- 
vania statute  is  not  addressed  to  the  busi- 
ness of  soliciting  contracts  for  the  purchase 
of  liquor,  but  to  the  sale  of  the  liquor  itself; 
and  by  the  terms  of  the  Wilson  act,  as 
previously  construed,  the  control  of  this 
subject  by  the  several  states  is  postponed 
until  afteV  the  delivery  of  the  liquor  within 
the  state." 

Sales  in  barrooms  on  vessels.  —  The  li- 
censing Acts  of  1880,  No.  119,  and  1886, 
No.  101,  continued  in  force  in  the  subse- 
quent Acts  of  1890,  No.  150,  1898,  No.  171, 
and  1908,  No.  176,  purporting  to  regulate 
all  sales  of  liquor  within  the  state  of 
Louisiana,  are  applicable  to  sales  in  bar- 
rooms on  vessels  engaged  in  interstate  and 
foreign  commerce,  subsequent  to  the  pas- 
sage of  the  Wilson  Act,  though  not  applica- 
ble prior  thereto.  State  v.  Southern  Pac. 
Co.,  (La.  1915)  68  So.  819. 

Importation  for  own  use.  —  There  is  noth- 
ing in  the  Wilson  Act  which  authorizes  the 
state  of  West  Virginia  to  interfere  with  the 
shipment  and  delivery  of  liquors  ordered  by 
a  citizen  of  that  state  for  his  own  personal 
use  fron)  a  licensed  wholesale  dealer  without 
the  state.  Taylor  v.  Commonwealth,  (Va. 
1915)  85  S.  £.  499. 


Vol.  Ill,  p.  855.     l^^t  of  Feb.  lU  1893.] 


Coterminous  with  Fifth  Amendment.  —  A 
proper  construction  of  the  statute  demands 
that  it  be  read  as  coterminous  with  the  fifth 
amendment  to  the  Constitution.  The  im- 
munity statute  was  passed  with  regard  for 
the  construction  already  put  upon  the  fifth 
amendment  and  in  the  knowledge  that  the 
assertion  of  the  privilege  before  examina- 
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tion  is  in  itself  important,  and  that,  unless 
the  privilege  is  asserted,  the  witness  will  be 
given  no  immunity,  and  should  he  testify 
only  after  the  denial  of  the  privilege,  then 
only  can  lie  say  that  his  evidence  has  been 
compulsorily  furnished  and  that  therefore 
he  is  entitled  to  immunity.  Thus,  option 
may  rest  with  the  government  and  may  not 


Vol.  Ill,  p.  855. 
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be  exercised  until  after  the  witness  has  as- 
serted the  privilege.  United  States  v.  El- 
ton, (S.  D.  N.  Y.  1915)  222  Fed.  428.  In 
this  case  it  appeared  that  the  witness  did 
not  assert  his  constitutional  privilege  of  de- 
clining to  answer  when  sworn  before  the 
Interstate  Commerce  Commission,  upon  the 
ground  that  his  answer  would  tend  to  in- 
criminate him.  Tlic  government  contended 
that  his  answers  were  not  compulsory  in 
the  absence  of  such  assertion  of  his  privilege 
and  did  not  earn  him  the  immunity  con- 
ferred by  the  statute.  The  court  decided 
that  by  the  Immunity  Act  testimony  which 
had  been  unavailable  under  the  privilege  of 
silence  was  made  available;  that  testimony 
was  unavailable  where  the  witness  showed 
to  the  tribunal  calling  for  the  testimony 
that  giving  it  might  reasonably  tend  to  in- 
criminate him  and  that,  inasmuch  as  sucli 
testimony  could  not  be  compelled  because 
of  the  fifth  constitutional  amendment,  Con- 


gress was  impelled  to  act  and  that  the  Im- 
munity Act  could  only  have  been  intended 
to  cover  testimony  which  the  government 
was  unable  to  obtain  because  of  a  witness's 
declining  to  answer  based  upon  the  incrimi- 
nating tendency  of  the  testimony  and  under 
the  protection  of  the  fifth  amendment.  The 
court  ruled  that  no  purpose  existed  in  the 
mind  of  Congress  to  bestow  immunity  in 
cases  where  doing  so  was  not  necessary  to 
obtain  testimony  which  could  otherwise  be 
refused  and  that  the  Immunity  Act  was 
intended  only  to  make  available  testimony 
compulsorily  given  and  only  to  reward  the 
unwilling  giver  of  such  evidence,  but  that 
evidence  given  without  the  assertion  of  the 
constitutional  privilege,  or  declined  to  be 
given  upon  any  ground  other  than  because 
of  its  incriminating  tendency,  was  not  com- 
pulsory testimony  under  the  fifth  amend- 
ment and  has  always  been  available. 


Vol.  X,  p.  170,  sec.  1. 

Nature  of  Amendment.  —  This  Act  popu« 
larly  known  as  the  Elkins  Act  is  independ- 
ent in  form  from  the  Interstate  Commerce 
Act  (3  Fed.  SUt.  Annot.  809).  It  is  "an 
act  to  further  regulate  commerce,"  and  it 
purports  to  cover,  generally  and  perhaps  ex- 
clusively, the  subject  of  penalties,  and  it 
cannot  be  restricted  by  narrower  language 
allowed  to  remain  without  change  in  the 
original  act.  It  not  only  drops  the  express 
words  of  limitation,  but  adds  a  broad  and 
sweeping  "whereby"  clause.  By  omitting 
the  limiting  words  "undue  and  unreason- 
able," in  its  denouncement  of  discrimina- 
tion, it  avoids  the  contention  that  such  a 
limitation  is  too  vague  to  be  the  basis  of 
criminal  prosecutions,  in  which,  upon  the 
same  facts,  one  jury  might  acquit  and  an- 
other might  convict.  Hocking  Valley  R. 
Co.  V.  United  States,  (C.  C.  A.  6th  Cir. 
1914)  210  Fed.  735. 

When  offense  complete.  —  The  oflfense  of 
giving  or  receiving  rebates,  in  violation  of 
the  Elkins  Act,  is  complete  when  the  car- 
rier, to  whom  the  shipper  has  paid  the  full 
legal  rate,  pays  over  to  the  shipper,  upon 
a  claim  presented  by  him,  the  amount  of 
the  rebate  stipulated  in  the  agreement  un- 
der which  the  shipment  was  made,  or  when 
a  part  of  the  legal  rate  already  paid  had 
been  refunded.  Central  of  Georgia  R.  Co. 
V.  Curtis,  (1914)   14  Ga.  App.  716,  82  S.  E. 

318. 

Discrimination.  ^  A  contract  between  a 
shipper  and  a  carrier  relating  to  the  trans- 
portation of  hogs  which  required  the  ship- 
per to  release  "all  causes  of  action  for  dam- 
ages that  may  have  accrued  to  him.  by  any 
written  or  verbal  contract  prior  to  the  ex- 
ecution thereof"  eflfects  a  discrimination 
which  is  forbidden  bv  this  section.  Stewart 
V.  Chicago,  etc.,  R.  Co.,  (la.  1915)  151  N. 
W.  485. 


Effect  of  subsequent  tariff  changing  rates. 
—  In  Waters-Pierce  Oil  Co.  v.  United  States, 
(C.  C.  A.  5th  Cir.  1915)  222  Fed.  69,  it 
appeared  that  a  railroad  company  promul- 
gated a  special  tariff  making  a  rate  applica- 
ble only  to  shipments  destined  to  specified 
points,' which,  although  filed  with  the  Inter- 
state Commerce  Commission,  was  not  a 
joint  tariff  fixing  a  joint  rate.  Thereafter 
the  railroad  company  in  concurrence  with 
another  road  made  a  joint  rate  to  the  same 
points  and  filed  the  same  with  the  Inter- 
state Commerce  Commission.  The  court 
held  that  the  joint  rate  superseded  the  spe- 
cial tariff  and  that  rulings  of  the  Interstate 
Commerce  Commission  to  the  effect  that  a 
rate  once  lawfully  published  continues  to  be 
the  lawful  rate  until  it  has  been  lawfully 
cancelled  and  that  a  subsequent  tariff  nam- 
ing other  rates,  without  cancelling  the  pre- 
vious rates,  cannot  carry  the  rate  into  law- 
ful effect,  did  not  apply,  and  that  the  use 
and  acceptance  of  the  former  rate  clearly 
operated  as  a  rebate  under  the  only  joint 
tariff  in  force  and  became  an  unlawful  de- 
vice or  arrangement  under  this  act. 

^Milling  in  transit"  privilege.  —  In  Lewis, 
etc.,  Co.  V.  Southern  R.  Co.,  (C.  C.  A.  6th 
Cir.  1914)  217  Fed.  321,  it  was  held  that  a 
contract  for  a  "milling  in  transit"  privilege 
under  which  the  shipper  paid  the  inbound 
local  rates  on  the  articles  entering  into  the 
product  and  the  outbound  proportional  rates 
on  the  product  itself,  and  under  purely  arbi- 
trary conditions  was  afterwards  reim- 
bursed, in  the  form  of  refunds,  upon  the 
hypothesis  that  the  ingredients  were  all 
transit  articles  and  so  entitled  when  milled 
to  the  transit  rate,  contravened  the  Elkins 
Act  prohibiting  rebates. 
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1909  Sttpp.,  p.  255. 


Vol.  X,  p.  172,  sec.  3. 

Enjoining  issuance  of  passes.  —  The  giv- 
ing of  passes  for  free  transportation  in  vio- 
lation of  the  provisions  of  the  Act  to  regu- 
late commerce  constitutes  a  departure  from 
the  carrier's  published  rates  and  a  discrimi- 


nation against  other  passengers  authorizing 
proceedings  in  equity  under  this  section  to 
enjoin  their  issuance.  U.  S.  v.  Erie  R.  Co.» 
(1916)  236  U.  S.  259,  35  S.  Ct.  396,  59 
U.  S.  (L.  ed.)  567. 
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Effect  as  repealing  section  ten  of  original 
act.  —  This  section  is  not  in  conflict  with 
and  does  not  repeal  section  10  of  the  orig- 
inal act  of  Feb.  4,  1887  (3  Fed.  Stat.  Annot. 
835)  as  amended  June  18,  1910  (Fed.  Stat. 
Annot.  1912  Supp.  117).  Nichols,  etc.,  Lum- 
ber Co.  V.  United  States,  (C.  C.  A.  6th  Cir. 
1914)  212  Fed.  588,  wherein  it  was  sought 
to  apply  the  principle  that  the  later  act 
embraced  the  whole  subject  and  so  sup- 
planted the  earlier  act.  Applying  the  rule 
concerning  repeals  by  implication,  that 
where  two  statutes  cover  in  whole  or  in  part 
the  same  matter  and  are  not  absolutely 
irreconcilable  the  duty  of  the  court,  where 
no  purpose  to  repeal  is  clearly  expressed  or 
indicated,  is  to  gain  effect  to  both,  the  court 
said:  "Comparison  of  the  two  sections  in 
dispute  shows  that  they  are  aimed  at  dif- 
ferent evils,  and  that  they  define  and  de- 
nounce the  acts  constituting  such  evils  as 
separate  and  distinct  offenses.  Broadly 
speaking,  these  evils  and  the  consequent 
offenses  are  described  and  known  as  're- 
bating* and  'false  billing;'  the  former  usual- 
ly succeeding  and  the  latter  preceding  pay- 
ments of  freight  charges.  It  is  true  that 
the  results  sought  to  be  attained  by  the 
perpetrators  of  such  offenses  are  the  same, 
in  the  sense  that  they  operate  to  reduce  the 
established  rates;  it  results  that  the  lan- 
guage found  in  each  of  the  enactments  is  in 
some  respects  necessarily  similar  to  that  of 
the  other;  and  yet  the  dominant  features 
of  each  act  point  to  a  distinction  that  can- 
not be  misunderstood.  In  the  earlier  act, 
for  example,  it  is  made  unlawful  *to  offer, 
grant  or  give,  or  to  solicit,  accept  or  re- 
ceive a  rebate;*  while  in  the  later  act  'false 
billing,  false  classification,  false  weighing 
or  false  report  of  weight'  are  denounced 
against  the  carrier,  and  'false  billing,  false 
classification,  false  weighing,  false  represen- 
tation of  the  contents  of  the  package  or  the 
substance  of  the  property,  false  report  of 
weight,  false  statement*  against  the  shipper. 
Further  illustration  of  this  distinction  may 
be  found  in  another  provision  of  section  10, 
above  mentioned,  which  prohibits  the  ship- 
per from  obtaining  or  attempting  to  obtain 
*by  false  statement  or  representation  as  to 
cost,  value,  nature,  or  extent  of  injury,  or 
by  the  use  of  any  false  bill,  bill  of  lading, 
receipt,  voucher,  roll,  account,  claim,  cer- 
tificate, affidavit,  or  deposition,  knowing  the 
same  to  be  false,  fictitious,  or  fraudulent, 
or  to  contain  any  false,  fictitious  or  fraudu- 
lent statement  or  entry  •  •  •  any  al- 
lowance, refund,  or  payment  for  damage  or 
otherwise,'    whereby    transportation    is    se- 
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cured  at  less  than  the  regular  rates.  This 
is  enough,  we  think,  at  once  tO  differentiate 
the  two  enactments  and  reconcile  the  legis- 
lative objects  of  preserving  both,  as  also  of 
providing  a  different  penalty  for  the  viola- 
tion of  each." 

A  state  statute  requiring  carriers  to  fur- 
nish cars  within  a  reasonable  time  held  not 
a  direct  burden  upon  interstate  commerce 
and  therefore  repugnant  to  the  Commerce 
Clause  irrespective  of  congressional  action. 
Illinois  Cent.  R.  Co.  v.  Mulberry  Hill  Coal 
Co.,  (1915)  238  U.  S.  275,  35  S.  Ct.  760, 
59  U.  S.  (L.  ed.)  1306  {affirming  (1912) 
257  111.  80,  100  N.  E.  151),  wherein  the 
court  said:  "We  agree  with  the  conclusion 
reached  by  the  state  court  that  the  Illinois 
statute  is  not  a  direct  burden  upon  inter- 
state commerce,  so  as  to  be  void  in  the 
absence  of  legislation  by  Congress.  It  is 
here  insisted  that  by  reason  of  the  provi- 
sions of  the  Federal  act  to  regulate  com- 
merce and  amendments  the  state  law, 
however  valid  when  originally  enacted,  has 
become  an  unconstitutional  regulation  when 
applied,  as  in  the  present  case,  to  interstate 
transactions.  Reference  is  made  to  §  1  of 
the  act,  as  amended  in  1906,  which  pro- 
vides: '  'And  the  term  "transportation" 
shall  include  cars  and  other  vehicles  and 
all  instrumentalities  and  facilities  of  ship- 
ment or  carriage  *  *  *;  and  it  shall 
be  the  duty  of  every  carrier  subject  to  the 
provisions  of  this  act  to  provide  and  fur- 
nish such  transportation  upon  reasonable 
request  therefor.  *  *  *  As  to  this  point, 
it  IS  sufficient  to  say  that  no  such  question 
was  raised  in  either  of  the  state  courts.* " 

Pipe  lines.  —  The  constitutionality  of  the 
provision  in  the  amendment  relating  to  the 
transportation  of  oil  by  pipe  lines  was  sus- 
tained in  Pipe  Line  Cases,  (1914)  234  U.  S. 
548,  34  S.  Ct.  956.  58  U.  S.  (L.  ed.)  1459, 
wherein  the  court,  through  Mr.  Justice 
Holmes,  said:  "Bv  the  act  of  Consrress  of 
June  29,  1906,  c.  *3591.  34  Stat.  584,  the 
Act  to  regulate  commerce  was  amended  so 
that  the  first  section  reads  in  part  as  fol- 
lows: 'That  the  provisions  of  this  Act 
shall  apply  to  any  corporation  or  any  per- 
son or  persons  engaged  in  the  transporta- 
tion of  oil  or  other  commodity,  except  water 
and  except  natural  or  artificial  gas.  by 
means  of  pipe  lines,  or  partly  by  pipe  lines 
and  partly  by  railroad,  or  partly  by  pipe 
lines  and  partly  by  water,  who  shall  be 
considered  and  held  to  be  common  carriers 
within  the  meaning  and  purpose  of  this 
Act.'  Thereafter  the  Interstate  Commerce 
Commission  issued  an  order  requiring  the 
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appellees  among  others,  being  parties  in 
control  of  pipe  lines,  to  file  with  the  Com- 
mission, schedules  of  their  rates  and  charges 
for  the  transportation  of  oil.  24  I.  C.  C.  1. 
The  appellees  thereupon  brought  suit  in  the 
Commerce  Court  to  set  aside  and  annul  tlie 
order,  and  a  preliminary  injunction  was  is- 
sued by  that  court,  on  the  broad  ground 
that  the  statute  applies  to  every  pipe  lino 
that  crosses  a  state  boundary  and  that  thus 
construed  it  is  unconstitutional.  204  Fed. 
Rep.  798.  The  United  States,  the  Interstate 
Commerce  Commission  and  other  inter vcn- 
ing  respondents  appealed.  The  circum- 
stances in  which  the  amendment  was  passed 
are  known  to  every  one.  The  Standard  Oil 
Company,  a  New  Jersey  corporation,  owned 
the  stock  of  the  New  York  Transit  Com- 
pany, a  pipe  line  made  a  common  carrier  by 
the  laws  of  New  York,  and  of  the  National 
Transit  Company,  a  Pennsylvania  corpora- 
tion of  like  character,  and  by  these  it  con- 
nected the  Appalachian  oil  field  with  its 
refineries  in  the  east.  It  owned  nearly  all 
the  stock  of  the  Ohio  Oil  Company,  which 
connected  the  Lima-Indiana  field  with  its 
system:  and  the  National  Transit  Company, 
controlled  by  it,  owned  nearly  all  the  stock 
of  the  Prairie  Oil  &  Gas  Company,  which 
ran  from  the  mid-continent  field  in  Okla- 
homa and  Kansas  and  the  Caddo  field  in 
Louisiana  to  Indiana,  and  connected  with 
the  previously  mentioned  lines.  It  also  was 
largely  interested  in  the  Tide  Water  Pipe 
Company,  Limited,  which  connected  with 
the  Appalachian  and  other  fields  and  pur- 
sued the  methods  of  the  Standard  Oil  Com- 
pany about  to  be  described.  By  the  before- 
mentioned  and  subordinate  lines  the  Stand- 
ard Oil  Company  had  made  itself  master  of 
the  only  practicable  oil  transportation  be- 
tween the  oil  fields  east  of  California  and 
the  Atlantic  ocean,  and  carried  much  the 
greater  part  of  the  oil  between  those  points. 
Before  the  recent  dissolution,  the  New  York 
and  Pennsylvania  companies  had  extended 
their  lines  into  New  Jersey  and  Maryland 
to  the  refineries,  and  the  laws  of  those 
states  did  not  require  them  to  be  common 
carriers.  To  meet  the  present  amendment 
the  Standard  Oil  Company  took  a  convey- 
ance of  the  New  Jersey  and  Maryland  lines, 
and  the  common  carrier  lines  now  end  at 
insignificant  places  where  there  are  neither 
market  nor  appliances  except  those  of  the 
Standard  Oil,  by  which  it  would  seem  that 
the  whole  transport  of  the  carriers'  lines  is 
received.  There  is  what  seems  to  be  merely 
a  formal  breach  of  continuity  when  the  car- 
riers' pipes  stop.  The  change  is  not  mate- 
rial to  our  view  of  the  case.  Availing  itself 
of  its  monopoly  of  the  means  of  transporta- 
tion the  Standard  Oil  Company  refused, 
through  its  subordinates,  to  carry  any  oil 
unless  the  same  was  sold  to  it  or  to  them, 
and  through  them  to  it,  on  terms  more  or 
less  dictated  by  itself.  In  this  way  it  made 
itself  master  of  the  fields  without  the  neces- 
sity of  owning  them,  and  carried  across  half 
the  continent  a  great  subject  of  interna- 
tional commerce  coming  from  many  owners, 


625 


but,  by  the  duress  of  which  the  Standard 
Oil  Company  was  master,  carrying  it  all  as 
its  own.  The  main  question  is  whether  the 
act  does  and  constitutionally  can  apply  to 
the  several  constituents  that  then  had  been 
united  into  a  single  line.  Taking  up  first 
the  construction  of  the  statute,  we  think  it 
plain  that  it  was  intended  to  reach  the  com- 
bination of  pipe  lines  that  we  have  de- 
scribed. The  provisions  of  the  act  are  to 
apply  to  any  person  engaged  in  the  trans- 
portation of  oil  by  means  of  pipe  lines. 
The  words  'who  shall  be  considered  and  held 
to  be  common  carriers  within  the  meaning 
and  purpose  of  this  act'  obviously  are  not 
intended  to  cut  down  the  generality  of  the 
previous  declaration  to  the  meaning  that 
only  those  shall  be  held  common  carriers 
within  the  act  who  were  common  carriers 
in  a  technical  sense,  but  an  injunction  that 
those  in  control  of  pipe  lines  and  engaged 
in  the  transportation  of  oil  shall  be  dealt 
with  as  such.  If  the  Standard  Oil  Company 
and  its  co-operating  companies  were  not  so 
engaged  no  one  was.  It  not  only  would  be 
a  sacrifice  of  fact  to  form,  but  would  empty 
the  act  if  the  carriage  to  the  seaboard  of 
nearly  all  the  oil  east  of  California  were 
held  not  to  be  transportation  within  its 
meaning,  because  by  the  exercise  of  their 
power  the  carriers  imposed  as  a  condition 
to  the  carriage  a  sale  to  themselves.  As 
applied  to  them,  while  the  amendment  does 
not  compel  them  to  continue  in  operation, 
it  does  require  them  not  to  continue  except 
as  common  carriers.  That  is  the  plam 
meaning,  as  has  been  held  with  regard  to 
other  statutes  similarly  framed.  Atlantic 
Coast  Line  R.  Co.  v.  Riverside  Mills,  219 
U.  S.  186,  195,  203,  55  L.  ed.  167,  178,  181, 
31  L.R.A.(N.S.)  7,  31  Sup.  Ct.  Rep.  164. 
Its  evident  purpose  was  to  bring  within  its 
scope  pipe  lines  that,  although  not  techni- 
cally common  carriers,  yet  were  carrying  all 
oil  offered,  if  only  the  offerers  would  sell 
at  their  price.  The  only  matter  requiring 
much  consideration  is  the  constitutionality 
of  the  act.  That  the  transportation  is  com- 
merce among  the  states  we  think  clear. 
That  conception  cannot  be  made  wholly  de- 
pendent upon  technical  questions  of  title, 
and  the  fact  that  the  oils  transported  be- 
longed to  the  owner  of  the  pipe  line  is  not 
conclusive  against  the  transportation  being 
such  commerce.  Rearick  v,  Pennsylvania, 
203  U.  S.  507,  512,  51  L.  ed.  295,  297,  27 
Sup.  Ct.  Rep.  159.  See  Texas  &  N.  O.  R. 
Co.  y.  Sabine  Tram  Co.  227  U.  S.  Ill,  57 
L.  ed.  442,  33  Sup.  Ct.  Rep.  229.  Tlie  situa- 
tion that  we  have  described  would  make  it 
illusory  to  deny  the  title  of  commerce  to 
such  transportation,  beginning  in  purchase 
and  ending  in  sale,  for  the  same  reasons 
that  make  it  transportation  within  the  act. 
The  control  of  Congress  over  commerce 
among  the  states  cannot  be  made  a  means 
of  exercising  powers  not  intrusted  to  it  by 
the  Constitution,  but  it  may  require  those 
who  are  common  carriers  in  substance  to 
become  so  in  form.  So  far  as  the  statute 
contemplates    future    pipe    lines    and    pre* 
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flcribefl  the  conditions  upon  which  they  may 
be  established  there  can  be  no  doubt  that 
it  is  valid.  So  the  objection  is  narrowed 
to  the  fact  that  it  applies  to  lines  already 
engaged  in  transportation.  But,  as  we  al- 
ready have  intimated,  those  lines  that  we 
are  considering  are  common  carriers  now 
in  everything  but  form.  They  carry  every- 
body's oil  to  a  market,  although  they  compel 
outsiders  to  sell  it  before  taking  it  into 
their  pipes.  The  answer  to  their  objection 
is  not  that  they  may  give  up  the  business, 
but  that,  as  applied  to  them,  the  statute 
praictically  means  no  more  than  they  must 
give  up  requiring  a  sale  to  themselves  be- 
fore carrying  the  oil  that  they  now  receive. 
The  whole  case  is  that  the  appellees,  if  they 
carry,  must  do  it  in  a  way  that  they  do 
not  like.  There  is  no  taking  and  it  does 
not  become  necessary  to  consider  how  far 
Congress  could  subject  them  to  pecuniary 
loss  without  compensation  in  order  to  ac- 
complish the  end  in  view.  Hoke  v.  United 
States,  227  U.  S.  308,  323,  57  L.  ed.  523, 
527,  43  L.R.A.(N.S.)  906,  33  Sup.  Ct.  Rep. 
281,  Ann.  Cas.  1013E  905;  Lottery  Case 
(Champion  v.  Ames)  188  U.  S.  321,  357, 
47  L.  ed.  492,  501,  23  Sup.  Ct.  Rep.  321, 
13  Am.  Crim.  Rep.  561.  These  considera- 
tions seem  to  us  sufficient  to  dispose  of  the 
cases  of  the  Standard  Oil  Company,  the 
Prairie  Oil  &  Gas  Company,  and  the  Tide 
Water  Pipe  Company,  Limited.  The  Stand- 
ard Oil  Company  of  Louisiana  was  incor- 
porated since  the  paasage  of  the  amend- 
ment, and  before  the  beginning  of  this  suit, 
to  break  up  the  monopoly  of  the  New  Jer- 
sey Standard  Oil  Company.  It  buys  a  large 
part  of  its  oil  from  the  Prairie  Oil  &  Gas 
Company,  which  buys  it  at  the  wells  in  the 
mid-continent  field  and  transfers  the  title 
to  the  Louisiana  Company  in  that  state. 
Its  case  also  is  covered  by  what  we  have 
said.  There  remains  to  be  considered  only 
the  Uncle  Sam  Oil  Company.  This  company 
has  a  refinery  in  Kansas  and  oil  wells  in 
Oklahoma,  with  a  pipe  line  connecting  the 
two  which  it  has  used  for  the  sole  purpose 
of  conducting  oil  from  its  own  wells  to  its 
own  refinery.  It  would  be  a  perversion  of 
language,  considering  the  sense  in  which  it 
is  used  in  the  statute,  to  say  that  a  man 
was  engaged  in  the  transportation  of  water 
whenever  he  pumped  a  pail  of  water  from 
his  well  to  his  house.  So  as  to  oil.  When, 
as  in  this  case,  a  company  is  simply  draw- 
ing oil  from  its  own  wells  across  a  state 
line  to  its  own  refinery,  for  its  own  use, 
and  that  is  all,  we  do  not  regard  it  as  fall- 
ing within  the  description  of  the  act,  the 
transportation  being  merely  an  incident  to 
use  at  the  end.  In  that  case  the  decree  will 
be  affirmed.  In  the  others  the  decree  will 
be  reversed.*' 

Commodities  clause  —  Purpose.  —  The 
commodities  clause  of  the  Hepburn  act  was 
intended  to  prevent  railroads  from  occupy- 
ing the  dual  and  inconsistent  positions  of 
public  carrier  and  private  shipper.  U.  S.  v. 
Delaware,  etc.,  R.  Co.,  (1915)  238  U.  S.  516, 
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35  8.  Ct.  873,  59  U.  S.   (L.  ed.)    1438,  rt- 
versing  (C.  D.  N.  J.  1914)  213  Fed.  240. 

Contract  in  riolation  of  commodities 
clause  shoton.  —  In  U.  S.  v.  Delaware,  etc., 
R.  Co.,  (1915)  238  U.  S.  516,  35  S.  Ct.  873, 
69  U.  S.  (L.  ed.)  1438  {reversing  (D.  C. 
N.  J.  1914,  213  Fed.  240),  it  was  held  that 
a  contract  between  a  railroad  corporation 
and  a  coal  company  which  it  controlled  was 
in  violation  of  the  commodities  clause,  it 
appearing  that  the  two  companies  contained 
the  same  stockholders  and  officers;  that  the 
railroad  company  mined  the  coal,  sold  the 
same  to  the  coal  company  at  the  mouth  of 
the  mine  f.  o.  b.  and  then  proceeded  to  trans- 
port it  as  carrier.  A  summary  of  the  con- 
tract as  stated  by  the  court  is  as  follows: 
"(a)  The  railroad  company  agreed  to  sell 
and  the  coal  company  agreed  to  buy  all  of 
the  coal  mined  or  acquired  by  the  railroad 
company  during  the  continuance  of  the  con- 
tract; (b)  the  price  for  the  more  important 
commercial  grades  was  to  be  65  per  cent  of 
the  New  York  price  on  the  day  of  delivery; 
(c)  the  amount  of  coal  to  be  sold  and  de- 
livered was  at  the  absolute  option  of  the 
railroad  company  as  its  interests  might  de- 
termine; (d)  the  coal  company  was  not  to 
buy  coal  from  any  other  person  or  corpora- 
tion without  the  written  consent  of  the 
railroad  company;  (e)  the  coal  company 
was  to  conduct  the  selling  of  the  coal  so  as 
best  to  conserve  the  interests,  good  will,  and 
markets  of  the  coal  mined  by  the  railroad 
company;  (f)  the  coal  company  was  to 
continue  to  fill  the  orders  of  present  respon- 
sible customers  of  the  railroad  company, 
even  if  some  of  such  sales  might  be  unprofit- 
able; (g)  the  railroad  leased  to  the  coal 
company  all  of  its  trestles,  docks,  and  ship- 
ping facilities  at  a  rental  of  5  per  cent,  of 
their  value;  (h)  the  contract  could  be  ter- 
minated by  either  party  on  giving  six 
months'  notice."  The  court  said:  "The 
most  cursory  examination  of  the  contract 
shows  that — while  it  provides  for  the  sale 
of  coal  before  transportation  begins — it  is 
coupled  with  onerous  and  unusual  provi- 
sions which  make  it  difficult  to  determine 
the  exact  legal  character  of  the  agreement. 
If  it  amounted  to  a  sales  agency  the  trans- 
portation was  illegal  because  the  railroad 
company  could  not  haul  coal  which  it  was 
to  sell  in  its  own  name  or  through  an  agent. 
If  the  contract  was  in  restraint  of  trade  it 
was  void  because  in  violation  of  the  Sher- 
man anti-trust  law.  The  validity  of  the 
contract  cannot  be  determined  by  considera- 
tion of  the  single  fact  that  it  did  provide 
for  a  sale.  It  must  be  considered  as  a 
whole,  and  in  the  light  of  the  fact  that  the 
sale  at  the  mine  was  but  one  link  in  the 
business  of  a  railroad  engaged  in  buying, 
mining,  selling,  and  transporting  coal.  By 
virtue  of  the  fact  that  the  railroad  com- 
pany bought,  mined,  and  sold,  it — like  any 
other  dealer — was  interested  in  maintaining 
prices,  since  the  contract  did  not  hx.  a  defi- 
nite sum  to  be  paid  for  all  of  the  coal  sold, 
but  provided  that  the  railroad  company  was 
to  receive  65  per  cent  of  the  New  York  price 
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on  the  day  the  coal  was  loaded  into  the 
cars.  The"  higher  the  rate  in  New  York, 
the  better  for  the  seller.  And,  by  the  con- 
tract, the  railroad  reserved  a  power  which 
when  exercised,  could  not  only  curtail  pro- 
duction, but  shipments.  Thus  by  decreas- 
ing the  amount  transported,  the  supply  in 
New  York  could  be  lessened.  This  would 
tend  to  raise  New  York  prices,  and  thus  in- 
crease the  sum  the  railroad  was  to  receive. 
The  railroad  company  was  in  the  business 
of  selling,  and  it  is  not  to  be  presumed  that 
its  power  to  limit  deliveries  or  to  prevent 
the  coal  company  from  obtaining  coal  else- 
where would  be  often  exercised.  Yet  the 
power  did  exist." 

Exemption  of  lumber,  —  While  Congress, 
in  enacting  the  commodities  clause  amend- 
ing §  1  of  the  act  to  regulate  commerce, 
sought  to  divorce  transportation  from  pro- 
duction and  manufacture,  and  to  make 
transportation  a  business  of  and  by  itself, 
unallied  with  manufacture  and  production 
in  which  a  carrier  was  itself  interested,  the 
debates,  which  may  be  resorted  to  for  tho 
purpose  of  ascertaining  the  situation  which 
prompted  this  legislation,  show  that  the  sit- 
uation in  some  of  the  states  as  to  the  log- 
ging industry  and  transportation  was  sharp- 
ly brought  to  the  attention  of  Congress, 
and  led  to  the  exemption  from  the  commodi- 
ties clause  of  timber  and  the  manufactured 
products  thereof,  thus  indicating  the  inten- 
tion to  permit  railroads  to  haul  such  lum- 
ber and  products  although  it  owned  them 
itself.  And  that  Congress  had  the  constitu- 
tional power  to  enact  such  exemption  was 
held  in  United  States  ex  rel.  Atty.  Gen.  v. 
Delaware  &  H.  Co.  213  U.  S.  366,  416,  417, 
53  L.  ed.  836,  852,  863,  29  Sup.  Ct.  Rep. 
527.  This  declaration  of  public  policy  which 
is  now  part  of  the  commerce  act  cannot  be 
iraored  in  interpreting  the  power  and  au- 
thority of  the  Commission  under  the  act. 
The  discussion  resulting  in  the  action  of 
Congress  shows  that  railroads  built  and 
owned  by  the  same  persons  who  own  the 
timber  were  regarded  as  essential  to  the  de- 
velopment of  the  timber  regions  in  the 
Southwest.  Tap  Line  Cases,  (1914)  234 
U.  S.  1,  34  S.  Ct.  741,  58  U.  S.  (L.  ed.) 
1185,  affirming  (Com.  Ct.  1913)  209  Fed. 
244.  See  to  the  same  effect  U.  S.  v.  Butler 
County  R.  Co.,  (1914)  234  U.  S.  29,  34  S. 
Ct.  748,  58  U.  S.  (L.  ed.)  1196,  affirming 
(Com.  Ct.  1913)  209  Fed.  260.    . 

Free  passes  —  Carriers  affected.  —  The 
provision  permitting  the  interchange  of 
passes  by  common  carriers  applies  to  car- 
riers not  subject  to  this  Act.  U.  S.  v.  Erie 
R.  Co.,  (1915)  236  U.  S.  259,  35  S.  Ct.  396, 
59  U.  S.  (L.  ed.)  567,  affirming  (S.  D. 
N.  Y.  1914)   213  Fed.  391. 

'* Families"  as  used  in  this  section  wMth 
reference  to  free  passes  does  not  include  the 
father  of  an  adult  employee  who  is  not 
living  with  him.  Wentz  v.  Chicago,  etc., 
R.  Co.,  (1914)  259  Mo.  450,  168  S.  W.  1166, 
wherein  the  court  said:  "The  design  of 
Congress  was  to  permit  a  common  carrier 
to  carr3'   its  employees  and  their  families 
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free,  primarily  because  it  is  common  knowl- 
edge that  they  are,  and  the  very  nature  of 
their  employment  makes  them  subject  to  re- 
moval or  change  of  residence  from  place  to 
place,  as  the  necessity  of  the  business  may 
require;  and,  in  order  to  accomplish  that 
purpose  promptly,  it  is  often  necessary  to 
not  only  transport  the  emplovee  free,  but 
to  send  his  family  with  him  also,  otherwise 
they  would  not  be  able  to  go,  or  submit  to 
the  change,  and  consequently  separate  him 
from  his  family,  which  often  would  prove 
detrimental  to  the  public  service  in  which 
the  carrier  is  engaged.  To  meet  this  well- 
known  situation.  Congress  authorized  the 
carrier  to  pass  its  employees  and  their  fami- 
lies free.  The  secondary  inducement  for  the 
passage  of  the  act,  I  apprehend,  was  to 
cement  a  closer  union  and  better  feeling  be- 
tween the  carrier  and  its  employees  by 
transporting  them  and  their  families  free 
upon  the  roads  and  trains  which  they  main- 
tain and  operate,  thereby  giving  them  that 
kind  of  a  personal  interest  in  the  company 
that  is  enjoyed  by  the  employees  of  almost 
all  other  persons  and  companies  that  employ 
labor.  For  the  good  of  the  service  they 
know  and  feel  that  they  bear  a  closer  rela- 
tion to  their  employer  and  are  entitled  to 
greater  privileges  and  more  favors  than  are 
the  mere  strangers  having  no  connection 
with  the  road.  This  is  not  only  just  and 
reasonable,  but  it  adds  largely,  I  have  no 
doubt,  to  the  efficiency  and  safety  of  the 
public  service.  But  independent  of  that,  in 
the  absence  of  any  showing  to  the  contrary, 
neither  of  this  consideration  nor  the  plain 
words  of  the  act  brings  the  father  into  the 
circle  of  the  son's  family,  within  the  mean- 
ing thereof.  In  so  far  as  this  record  dis- 
closes, they  did  not  live  in  the  same  house- 
hold; neither  was  dependent  upon  the  other 
nor  owed  each  other  any  duty  whatever 
outside  of  the  ties  of  consanguinity — the 
filial  duties  of  the  son  to  the  father  and 
the  paternal  affection  of  the  father  for  the 
son.  But  this  relationship  does  not  bring 
the  father  in  this  case  within  the  meaning 
of  the  act  of  Congress.  In  the  absence  of 
other  considerations,  there  is  no  more  rea- 
son for  saying  that  a  father  should  be  con- 
sidered a  member  of  his  son's  family  than 
his  grandfather  or  grandson  should  be,  who 
live  with  their  respective  families.  Con- 
gress did  not  intend  by  this  act  to  author- 
ize a  common  carrier  to  issue  free  trans- 
portation to  its  employees  and  all  of  their 
blood  relations  in  direct  or  collateral  lines, 
except  where  they  were  bona  fide  members 
of  the  employee's  family.  If  that  was  tlic 
design  of  Congress,  then  the  act  had  just 
as  well  not  have  been  enacted,  for  I  dare 
say  that  if  the  million  or  more  employees 
of  the  common  carriers  in  this  country  and 
all  their  blood  relations,  regardless  of  fami- 
ly ties,  are  embraced  within  the  provrisions 
of  this  act  of  Congress,  then  by  far  the 
larger  part  of  the  citizens  of  the  United 
States  may,  by  consent  of  the  carriers,  law- 
fully travel  free,  thereby  creating  an  evil 
far 'greater  in  extent  than  the  one  the  act 
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was  designed  to  correct.  This,  while  a  con- 
jecture, I  suppose  no  one  at  all  familiar 
with  the  situation  would  deny." 

Exemption  from  liability,  —  Where  a  pass 
is  issued  to  a  member  of  the  employee's 
family  it  is  a  free  pass  and  a  stipulation 
in  the  pass  exempting  the  railroad  from 
liability  for  personal  injuries  is  valid. 
Charleston,  etc.,  R.  Co.  v.  Thompson,  (1914) 
234  U.  S.  576,  34  S.  Ct.  964,  58  U.  S.  (L. 
ed.)  1476  (reversing  (1913)  13  Ga.  App. 
528,  80  S.  E.  1097),  wherein  the  court  said: 
"The  main  question  is  whether,  when  the 
statute  permits  the  issue  of  a  'free  pass'  to 
its  employees  and  their  families,  it  means 
what  it  says.  The  railroad  was  under  no 
obligation  to  issue  the  pass.  It  may  be 
doubted  whether  it  could  have  entered  into 
one,  for  then  the  services  would  be  the  con- 
sideration for  the  duty  and  the  pass,  and 
by  §  2  it  was  forbidden  to  charge  'a  greater 
or  less  or  different  compensation'  for  trans- 

f^ortation  of  passengers  from  that  in  its  pub- 
ished  rates.  The  antithesis  in  the  statute 
is  between  the  reasonable  charges  to  be 
shown  in  its  schedules  and  the  free  passes 
which  it  may  issue  only  to  those  specified 
in  the  act.  To  most  of  those  enumerated 
the  free  pass  obviously  would  be  gratuitous 
in  the  strictest  sense,  and  when  all  that 
may  receive  them  are  grouped  in  a  single 
exception,  we  think  it  plain  that  the  stat- 
ute contemplates  the  pass  as  gratuitous  in 
the  same  sense  to  all.  It  follows,  or  rather 
is  saying  the  same  thing  in  other  words, 
that  even  on  the  improbable  speculation 
that  the  possibility  of  getting  an  occasional 
free  pass  entered  into  the  motives  of  the 
employee  in  working  for  the  road,  the  law 
did  not  contemplate  his  work  as  a  conven- 
tional inducement  for  the  pass,  but,  on  the 
contrary,  contemplated  the  pass  as  being 
what  it  called  itself,  free.  As  the  pass  was 
free  under  the  statute,  there  is  no  question 
of  the  validity  of  ittf  stipulations.  This  was 
conceded  by  the  court  of  appeals,  as  we  have 
stated,  and  is  established  by  the  decisions 


of  this  court.  Northern  P.  R.  Co.  v.  Adams, 
192  U.  S.  440,  48  L.  ed.  513,  24  Sup.  Ct 
Rep.  408;  Boerring  v.  Chesapeake  Beach  B. 
Co.  193  U.  S.  442." 

If  a  contract  between  a  railroad  company 
and  an  express  company  provides  that  the 
latter's  messenger  shall  render  service  to 
the  railroad  company  and  in  consideration 
thereof  receive  a  sum  of  money  and  also 
two  passes  a  month  for  use  of  his  family, 
such  a  pass  is  a  '*free  pass,"  in  the  sense 
intended  by  the  Hepburn  Act,  and  a  clause 
printed  on  the  pass,  whereby  the  passenger 
undertakes  to  assume  all  risks,  is  binding 
on  the  party  using  it.  Morris  v.  West  Jer- 
sey, etc.,  R.  Co.,  (1915)  87  N.  J.  L.  679, 
94  Atl.  593. 

Demurrage  is  a  "terminal  charge"  within 
the  meaning  of  this  section  and  interstate 
shipments  are  governed  by  the  demurrage 
charges  fixed  by  the  Interstate  Commerce 
Commission  to  the  exclusion  of  charges 
fixed  by  a  state  commission.  Michigan  Cent. 
R.  Co.  V.  Michigan  Railroad  Commission, 
(1914)  183  Mich,  6,  148  N.  W.  800. 

Switch  connections.  —  The  switch  con- 
nection amendment  creates  a  new  right  not 
existing  outside  of  the  statute  and  was  the 
first  express  regulation  of  switching  connec- 
tions attempted  by  Congress.  The  require- 
ment is  made  subject  to  the  limitations  that 
the  connection  is  reasonably  practicable, 
can  be  put  in  with  safety,  and  will  furnish 
sufficient  business  to  justify  the  construc- 
tion and  maintenance  of  the  same.  Hock- 
ing Valley  R.  Co.  v.  New  York  Coal  Co., 
(C.  C.  A.  6th  Cir.  1914,  217  Fed.  727. 

Jurisdiction  to  pass  on  equipment  of  cars. 
—  \Vhether  cars  furnished  to  a  shipper  are 
properly  equipped  and  who  must  bear  the 
expense  of  alteration  to  fit  them  for  the 
purpose  intended  is  a  question  primarily 
for  the  Interstate  Commerce  O>mmi8sion 
and  not  for  a  state  court.  Loom  is  v.  Lehigh 
Valley  R.  Co.,  (1916)  240  U.  S.  43.  affirming 
(1913)  208  N.  Y.  312,  101  N.  E.  907. 


1909  Supp.,  p.  260,  sec.  2. 

Filing  tariff  rates.  —  The  filing  of  a  book 
of  rules  relating  to  demurrage,  the  book 
being  that  of  a  car  service  association  of 
which  the  one  filing  was  a  member,  has 
been  held  to  be  a  sufficient  compliance  with 
the  law  requiring  the  filing  of  tariff  rates. 
Berwind-White  Coal  Min.  Co.  v.  Chicago, 
etc.,  R.  Co.,  (1914)  235  U.  S.  371,  35  S.  Ct. 
131,  59  U.  S.  (L.  ed.)  275,  {affirming 
(1912)  171  111.  App.  302). 

Filing  baggage  regulations.  —  Baggage 
regulations  affecting  the  limitation  of  lia- 
bility of  carriers  must  be  filed  by  virtue  of 
this  section  and  if  filed  are  binding  on  the 
shipper  as  well  as  the  carrier.  Boston,  etc., 
R.  Co.  V.  Hooker,  (1914)  233  U.  S.  97,  34 
S.  Ct.  526,  58  U.  S.  (L.  ed.)  868,  Ann.  Cas. 
1915D  593,  L.R.A.1915B  450  {reversing 
(1911)  209  Mass.  598,  95  N.  E.  945,  Ann. 
Cas.  1912B  669),  wherein  the  court  said: 
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'It  is  to  be  observed  that  the  schedules  are 
required  to  state,  among  other  things,  in 
naming  certain  charges,  'all  other  charges 
which  the  Commission  may  require,  all  priv- 
ileges or  facilities  granted  or  allowed  and 
any  rules  or  regulations  which  in  any  wise 
change,  affect,  or  determine  any  part  or  the 
Aggregsite  of  such  aforesaid  rates,  fares,  and 
charges,  or  the  value  of  the  service  rendered 
to  the  passenger,  shipper,  or  consignee.' 
The  question  then  is  did  the  limitation  as 
to  liability  for  baggage  based  upon  the  re- 
quirement to  declare  its  value  when  more 
than  one  hundred  dollars  was  to  be  recov- 
ered come  within  that  provision.  It  seems 
to  us  that  the  ordinary  signification  of  the 
terms  used  in  the  act  would  cover  such  re- 
quirements as  are  here  made  for  the  amoiut 
of  recovery  for  baggage  lost  by  the  carrier. 
It  is  a  regulation  which  fixes  and  determines 
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the  amount  to  be  charged  for  tlie  carriage 
in  view  of  the  responsibility  assumed,  and 
it  also  affects  the  value  of  the  service  ren- 
dered to  the  passenger.  Such  requirements 
are  spoken  of,  in  decisions  dealing  with 
them,  as  regulations;  as,  a  common  carrier 
*may  proscribe  regulations  to  protect  him- 
self against  imposition  and  fraud,  and  fix  a 
rate  of  charges  proportionate  to  the  magni- 
tude of  the  risks  he  mav  have  to  encounter.' 
York  Co.  v.  Central  R.  R.,  3  Wall.  107,  112." 

Posting.  —  The  requirement  that  sched- 
ules shall  be  "posted  in  two  public  and  con- 
spicuous places  in  every  depot,"  etc.,  is  not 
made  a  condition  precedent  to  the  establish- 
ment and  putting  in  force  of  the  tariff  of 
rates,  but  is  a  provision  based  upon  the  ex- 
istence of  an  established  rate,  and  plainly 
has  for  its  object  the  affording  of  special 
facilities  to  the  public  for  ascertaining  the 
rates  actually  in  force.  Virginia-Carolina 
Peanut  Co.  v.  Atlantic  Coast  Line  R.  Co., 
(1914)  166  N.  C.  62,  82  S.  E.  1. 

Published  as  aforesaid."  —  "The  act  pro- 
vides that^  in  order  to  establish  a  lawful 
schedule  of  rates,  it  must  not  only  be  thus 
'filed  with  the  Commission,'  but  also  'print- 
ed and  kept  open  to  public  inspection,'  and 
the  provision,  further  on,  in  regard  to 
changes  in  the  schedule  of  rates,  is  that 
they  'shall  not  be  made,  except  after  thirty 
days'  notice  to  the  public,  published  as 
aforesaid.'  What  then  is  meant  by  the  ex- 
pression, 'published  as  aforesaid?'  It  is  ap- 
parent that  these  words  imply  that  in  mak- 
mg  an  original  schedule,  'publication'  of 
some  kind  was  essential  to  its  validity  and 
effectiveness.  If  we  refer  again  to  the  first 
clause  of  section  6,  we  find  that  the  sched- 
ule must  first  be  filed  with  the  Commission, 
and  then  it  must  be  'printed  and  kept  open 
to  public  inspection.'  This  requires  distri- 
bution to  and  among  the  different  stations 
or  depots  at  which  the  schedule  of  rates 
must  have  effect,  and  this  is  the  construc- 
tion the  highest  court  has  placed  upon  it." 
Virginia-Carolina  Peanut  Co.  v.  Atlantic 
Coast  Line  R.  Co.,  (1914)  166  N.  C.  62, 
82  S.  E.  1. 

Bindin5i;  effect  on  shipper  of  published 
rates.  — "The  effect  of  filing  schedules  of 
rates  with  the  Interstate  Commerce  Com- 
mission is  to  make  the  published  rates 
binding  upon  shipper  and  carrier  alike,  thus 
making  effectual  the  purpose  of  the  act  to 
have  but  one  rate,  open  to  all  alike  and 
from  which  there  could  be  no  departure. 
Gulf,  Colorado  and  Santa  Fe  Rv.  v.  Heflev, 
158  U.  S.  98 ;  Texas  &  Pac.  Ry.  Co.  v.  Mugg, 
202  U.  S.  242;  Armour  Packing  Co.  v. 
United  States,  209  U.  S.  56,  81;  Louis  & 
Nash.  R.  R.  v.  Mottley,  219  U.  S.  467,  476. 
This  principle  it  will  be  perceived  was  fully 
recognized  in  the  series  of  cases  decided 
since  the  passage  of  the  Hepburn  Act,  be- 
ginning with  the  case  of  Adams  Expres:? 
Co.  v.  Croninger,  supra.  It  is  true  that  the 
Carmack  Amendment  requires  a  receipt  or 
bill  of  lading  to  be  issued  concerning  ship- 
ments of  property  in  interstate  commerce 
and  that  in  the  cases  construing  that  amend- 
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ment  a  bill  of  lading  was  issued,  and  ac- 
cording to  the  circumstances  of  the  case  the 
bill  of  lading  and  its  effect  are  discussed  in 
each  of  these,  but  the  effect  of  filing  the 
schedule  is  not  lost  sight  of  and  the  doctrine 
of  the  previous  cases  as  to  the  purpose  of 
filing  and  the  necessity  of  adherence  to  such 
schedule  is  uniformly  recognized."  Boston, 
etc.,  R.  Co.  V.  Hooker,  (1914)  233  U.  S. 
97,  34  S.  Ct.  626,  58  U.  S.  (L.  ed.)  868, 
Ann.  Cas.  1915D  593,  L.R.A.1916B  450,  re- 
versing (1911)  209  Mass.  598,  95  N.  E.  945 
Ann.  Cas.  1912B  669. 

"Under  the  Interstate  Commerce  Act,  the 
rate  of  the  carrier  duly  filed  is  the  only 
lawful  charge.  Deviation  from  it  is  not 
permitted  upon  any  pretext.  Shippers  and 
travelers  are  charged  with  notice  of  it,  and 
they  as  well  as  the  carrier  must  abide  by 
it,  unless  it  is  found  by  the  Commission  to 
be  unreasonable.  Ignorance  or  misquota- 
tion of  rates  is  not  an  excuse  for  paying  or 
charging  either  less  or  more  than  the  rate 
filed.  This  rule  is  undeniably  strict,  and 
it  obviously  may  work  hardships  in  some 
cases,  but  it  embodies  the  policy  which  has 
been  adopted  by  Congress  in  the  regulation 
of  interstate  commerce  in  order  to  prevent 
unjust  discrimination."  Louisville,  etc.,  R. 
Co.  V.  Maxwell,  (1915)  237  U.  S.  94,  35 
S.  Ct.  494,  59  U.  S.  (L.  ed.)  85a,  L.R.A. 
1915E  665. 

"The  rate  of  freight  the  carrier 'is  coti- 
tled  to  and  must  collect  on  every  shipment 
is  measured,  not  by  the  rate  which  may 
have  been  named  in  the  bills  of  lading  or 
contracts  of  shipment,  but  by  the  lawful 
rate  obtaining  and  in  existence  at  the  time; 
and  this  is  true  regardless  of  whether  the 
consignor  or  consignee  knew  or  not,  at  the 
time  of  shipment,  of  the  lawful  rate,  and 
regardless  of  whether  he  may  or  not  have 
been  then  misled  to  his  hurt  by  the  carrier 
as  to  the  lawful  rate,  and  regardless  of 
whether  the  carrier  kept  or  not,  posted  in 
its  stations  and  open  for  public  inspection, 
the  lawful  rate,  as  the  act  requires  the  car- 
rier to  do."  Central  of  Georgia  R.  Co.  v. 
Birmingham,  etc.,  Brick  Co.,  (1913)  9  Ala. 
App.  419,  64  So.  202. 

Payment  of  commission  to  shipper  or  for- 
warder. —  In  United  States  v.  Lehigh  Valley 
R.  Co.,  (S.  D.  N.  Y.  1915)  222  Fed.  685, 
it  appeared  that  a  forwarder  of  freight  sent 
all  the  merchandise  he  could,  in  his  own 
name,  over  the  defendant's  road  and  that  in 
consideration  of  the  business  thus  obtained 
the  defendant  paid  him  a  commission  cal- 
culated upon  the  freight  moneys,  at  pub- 
lished tariff  rates,  received  by  the  railroad 
from  the  forwarder.  The  defendant  sought 
to  justify  its  custom  by  asserting  the  right 
to  pay  commissions  to  those  who  brought 
it  business,  relying  upon  United  States  v.  D. 
L.  &  W.  R.  Co.,  152  Fed.  269,  wherein  the 
court  said:  "The  carrier  has  a  right  to  em- 
ploy persons  to  solicit  business,  just  as  it  had 
a  right  to  employ  clerks  and  employees  of 
all  kinds  to  do  the  business,  and  any  pay- 
ments for  such  a  purpose  cannot  constitute 
a  rebate,  concession,  or  discrimination  with- 
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in  the  meaning  of  the  act."  Distinguishing 
that  decision  and  holding  that  the  payment 
of  such  commissions  was  a  concession  in  vio- 
lation of  the  act,  the  court  said:  "I  do 
not  think  that  the  situation  is  brought  with- 
in this  decision  when  a  shipper  is  employed, 
and  the  amount  of  his  wage  or  the  value 
of  his  services  is  regulated  or  gauged  by 
the  freight  value  of  his  shipments.  The 
result  may  be  perfectly  normal  (though  the 
method  is  capable  of  great  abuse)  ;  but  said 
result  in  my  judgment  is  illegal  because 
of  the  bald  fact  that,  when  the  dealings 
between  Sheldon  &  Co.  and  the  railroad  are 
ended,  Sheldon  has  finally  paid  less  for  the 
transportation  of  goods  in  which  he  had  a 
special  property,  and  as  to  which  he  was  a 
shipper,  than  did  other  persons  not  engaged 
in  the  forwarding  business.  It  is  obvious, 
also,  that  if  the  real  owner  of  the  goods 
preferred  to  send  over  some  railroad  other 
than  the  Lehigh  Valley,  Sheldon  &,  Co.  as 
forwarders  would  be  obliged  to  acquiesce  in 
their  customer's  desire,  and  would  get  no 
commission  upon  goods  so  forwarded.  I  am 
quite  willing  to  admit  that  in  this  particu- 
lar instance  (as  is  elaborately  set  forth  in 
the  answer)  there  is  nothing  wrong,  dis- 
honest, or  immoral  in  the  transactions  com- 
plained of;  but  they  seem  to  me  to  be 
against  the  letter  of  the  law,  and  I  am  fur- 
ther of  opinion  that  such  letter  must  be 
strictly  enforced  in  order  to  preserve  equali- 
ty among  shippers,  for  the  abuse  of  grant- 
ing commissions  to  any  large  shipper  is  so 
patent  and  so  ancient  as  not  to  require  fur- 
ther comment." 

Demurrage.  —  The  Interstate  Commerce 
Law  is  not  intended  for  the  benefit  of  car- 
riers, but  to  protect  passengers,  shippers 
and  consignees  against  unreasonable  rates 
of  passage  money  and  of  freight  and 
against  unfair  discrimination  between  pas- 
sengers, shippers  and  consignees.  Thus 
where  an  interstate  carrier  transported 
goods  to  the  seaboard  and  there  furnished 
lighters  to  the  goods  owners  free  for  trans- 
fer to  the  ocean  carriers,  it  was  held  that 
the  railroad  carrier  could  not  make  the 
steamship  companies  liable  for  demurrage 
by  inserting  in  their  published  schedulet^  a 
charge  against  the  steamship  companies  for 
detention  of  the  lighters.  Central  R.  Co.  of 
New  Jersey  v.  Anchor  Line,  (C.  C.  A.  2d  Cir. 
1914)  219  Fed.  716,  wherein  the  court  said: 
"The  libelants  furnished  the  lighters  free 
and  were  the  only  losers  because  of  deten- 
tion. The  shippers  did  not  employ  or  con- 
trol the  lighters  nor  agree  to  furnish  a 
berth;  and  tliere  being  no  liability  on  their 
part  for  these  things,  there  is  no  lien  for 
demurrage  upon  the  cargo.  The  libelants, 
by  inserting  a  charge  against  the  steamship 
companies,  could  no  more  make  them  liable 
than  they  could  make  the  shippers  or  con- 
signees liable  by  naming  them  in  the  tariff. 
Indeed,  as  between  the  carriers,  there  is  no 
public  policy  as  to  which  of  them  should 
bear  any  particular  charge.  Such  a  ease 
as  Lehigh  Valley  R.  R.  Co.  v.  U.  S.,  188 
Fed.  879,  110  C.  C.  A.  613,  does  not  apply 
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because  in  it  the  demurrage  for  the  deten- 
tion of  cars  was  pavable  by  the  shipper  and 
the  company  was  held  guilty  of  a  misde- 
meanor for  remitting  the  charge  in  case  of 
one  of  the  shippers." 

Guaranteeing  rates  over  connecting  lines. 
—  A  common  carrier  has  no  power  unless, 
expressly,  or  by  necessary  implication,  au- 
thorized by  its  charter,  to  guarantee  the 
performance  of  duties  by  another  carrier. 
J.  H.  Hamlen,  etc.  Co.  v.  Illinois  Cent.  R. 
Co.,  (E.  D.  Ark.  1914)  212  Fed.  324,  where 
in  it  appeared  that  the  defendant  was  sued 
on  its  guaranty  given  to  secure  a  specified 
rate  per  ton  over  a  connecting  ocean  carrier 
line  to  a  foreign  country.  The  court  held 
that  while  it  might  properly  arrange  for 
the  transportation  at  the  given  rate,  it 
could  not  lawfully  make  such  a  guaranty. 
After  quoting  section  2  of  the  act  the  court 
said:  "As  it  is  not  contended  that  any 
through  rate  to  Buenos  Aires  was  ever  filed 
by  the  defendant,  it  could  not  indirectly 
assume  a  liability  which  the  law  prohibits 
it  from  assuming  directly.  The  ocean  rates 
were  not  required  to  be  published,  and,  for 
reasons  stated  in  Re  Export  and  Domestic 
Rates,  8  Interst.  Com.  Com*n  R.  214,  276,  Re 
Tariffs  and  Export  and  Import  Traffic,  10 
Interst.  Com.  Com'n  R.  68,  and  Armour 
Packing  Co.  v.  United  States,  209  U.  S.  78, 
28  Sup.  Ct.  428,  52  L.  ed.  681,  could  not 
properly  be  made.  •  *  *  If  such  con- 
tracts were  permitted,  their  effect  would 
be  to  nullify  the  provisions  of  the  Inter- 
state Commerce  Act  prohibiting  discrimina- 
tion, for  by  guaranteeing  a  lower  rate  on 
the  foreign  line,  the  difference,  if  any, 
would  have  to  be  paid  out  of  the  earn- 
ings of  its  own  line,  resulting  in  a  lower 
rate  than  that  published  and  charged  to 
other  shippers  for  the  carriage  of  freight 
over  the  lines  of  the  railroads,  and  a  lower 
rate  than  that  specified  in  its  schedules 
filed  with  the  Commission.  Armour  Pack- 
ing Co.  v.  United  States,  209  U.  S.  66,  78, 
28  Sup.  Ct.  428,  52  L.  ed.  681.  •  •  • 
Nor  is  it  an  excuse  that  the  plaintiff  did 
not  know  what  rates  had  been  published  by 
the  railroad  company,  and  that  it  relied 
upon  the  representations  of  the  agent  of  the 
company.  It  has  been  authoritatively  de- 
termined that  a  shipper  is  conclusively  pre- 
sumed to  have  that  knowledge.  K.  C.  S. 
Rv.  Co.  V.  Carl,  227  U.  S.  639,  653,  33  Sup. 
Ct.  391,  67  L.ed.  683.  Nor  is  the  carrier 
liable  for  damages  resulting  from  a  mistake 
in  quoting  a  rate  less  than  the  full  pub- 
lished rate.  Illinois  Cent.  R.  R.  Co.  v. 
Henderson  Elevator  Co.,  226  U.  S.  441,  83 
Sup.  Ct.  176,  57  L.  ed.  290." 

Embargo  on  cars  held  under  the  circum- 
stances shown  to  grant  special  privilege  in 
violation  of  Hepburn  Act.  Chicago,  etc.,  R. 
Co.  V.  Menasha  Paper  Co.,  (1915)  159  Wis. 
608,  349  N.  W.  751. 

"Knowingly  granting  concession,** — While 
the  concession  must  be  **knowingly"  granted 
to  make  a  shipper  liable  yet  the  knowledge 
may  be  presumed,  actual  knowledge  being 
unnecessary.    United  States  v.  Erie  R.  Co., 
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(D.  C.  N.  J.  1915)  222  Fed.  444,  wherein  it 
was  urged  by  the  defendant,  that  nothing 
short  of  actual  knowledge,  on  the  part  of 
its  agents,  of  the  facts  which  made  the 
rate  unlawful,  could  render  it  liable  for 
"know^ingly"  granting  a  concession  and  that 
it  was  error  to  hold  that  the  defendant  could 
be  charged  in  law  with  knowledge  if  its 
agents  wilfully  remained  ignorant.  The 
court  said:  ''The  defendant  company,  un- 
der the  terms  of  the  act,  must  be  held  to 
know  the  tariffs  which  it  had  filed  and  pub- 
lished. Under  familiar  principles  it  will 
also  be  presumed  to  know  that  a  departure 
from  such  tariffs  constituted  a  violation  of 
law  and  subjected  it  to  punishment.  But 
manifestly,  if  through  its  agents  It  honestly 
believed,  at  the  time  the  rate  was  given, 
that  this  particular  shipment  was  to  be 
taken  from  the  dock  where  it  had  been  land- 
ed by  the  steamer  on  which  it  was  imported 
(a  fact  which  would  have  made  the  import 
rate  lawful),  but  it  later  developed  that 
the  goods  were  not  originally  unloaded  from 
the  steamer  on  Ihe  dock  from  which  they 
were  taken  by  the  defendant,  it  could 
not  be  held  to  have  knowingly  granted  a 
concession,  because  it  did  not  know  of  the 
facts  essential  to  make  the  import  rate  in- 
applicable and  the  granting  of  it  unlawful. 
If,  however,  the  carrier  willfully  and  in- 
tentionally remained  in  ignorance  of  the 
facts  necessary  to  determine  whether  the 
import  rate  was  lawful,  must  it  not  be 
charged  in  law  with  the  knowledge  of  the 
facts  which  reasonable  inquiry  and  investi- 
gation would  have  revealed?  It  seems  to 
me,  both  upon  reason  and  authority  that 
this  must  be  so.  It  has  been  authoritatively 
decided  that  it  was  not  necessary  under  the 
Elkins  Act  that  there  should  be  an  inten- 
tional violation  of  the  law,  but  that  pur- 
posely doing  a  thing  prohibited  by  the  stat- 
ute amounted  to  an  offense,  although  the 
act  did  not  involve  turpitude  or  moral 
wrong  or  an  intent  to  violate  the  law. 
Armour  Packing  Co.  v.  U.  S.,  209  U.  S.  85, 
28  Sup.  Ct.  428,  52  L.  ed.  681 ;  Chicago,  St. 
P.,  M.  &  O.  ^y.  Co.  V.  United  States,  162 
Fed.  835,  90  C.  C.  A.  211.  In  the  latter  case 
it  was  assumed  (without  deciding)  that  the 
adjective  'willful,'  found  in  the  earlier  part 
of  section  1  of  the  Elkins  Act,  was  carried 
forward  and  made  to  qualify  the  misdemean- 
or denounced  in  the  granting  or  giving  of 
rebates  or  concessions,  so  that  the  giving  or 
granting  of  them  would  be  criminal  only  in 
the  event-  that  it  was  done  *willfully.'  If, 
under  the  Elkins  Act,  a  carrier  is  liable  for 
having  'willfully'  granted  a  concession, 
when  it  in  fact  had  no  intention  of  disobey- 
ing the  law,'  a  fortiori  should  one  who  will- 
fully remains  ignorant  be  charged  with 
knowledge  of  what  would  have  been  learned, 
bad  inquiry  or  investigation  been  made." 

Corporation  charged  with  knowledge. — 
VMiile  agents  who  are  ignorant  of  facts  con- 
stituting a  violation  of  the  statute  may  not 
themselves  be  successfully  prosecuted,  it  does 
not  follow  that  the  corporation  may  not  be 
prosecuted.     The   doctrine  of   imputability 
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obtains.  The  statutory  provision  plainly 
fastens  upon  the  corporation  responsibility 
for  the  acts  of  all  its  agents,  whose  combined 
knowledge  and  conduct  necessarily  affect 
the  validity  of  any  particular  transaction 
that  is  executed  by  only  some  of  its  agents: 
if  this  were  not  so,  the  ordinary  system  of 
departmental  corporate  agencies  could  be 
used  to  frustrate  the  law.  Grand  Rapids, 
etc.,  R.  Co.  V.  United  States,  (C.  0.  A.  6th 
Cir.  1914)  212  Fed.  577. 

Extension  of  credit  to  shipper.  —  A  car- 
rier practices  discrimination  in  respect  to 
transportation,  as  forbidden  by  this  section, 
when  it  extends  credit  to  a  shipper  who  is 
to  prepay  his  freight,  while  prompt  cash 
payments  are  demanded  and  collected  from 
other  shippers.  Such  conduct  amounts  to 
granting  a  concession  whereby  advantage  is 
given  and  discrimination  practiced.  It  is 
not  necessary  that  the  others  should  have 
known  of  the  partiality  and  should  have 
demanded  equal  treatment.  Such  conces- 
sions are  not  made  generally  known.  Hock- 
ing Valley  R.  Co.  v.  United  States,  (C.  C. 
A.  6th  Cir.  1914)   214  Fed.  736. 

Sale  of  ticket  over  prohibited  route. — 
Where  an  initial  carrier  sells  a  through 
ticket  over  a  prohibited  route  a  connecting 
carrier  is  of  course  not  obliged  to  accept  it 
and  may  eject  the  one  presenting  it  if  he 
refuses  to  pay  his  fare.  Seaboard  Line  R. 
Co.  V.  Patrick,  (1914)  10  Ala.  App.  341, 
65  So.  437. 

Exchange  of  transportation  for  services 
rendered.  —  A  railroad  company  has  no  pow* 
er  to  pay  a  person  for  services  rendered  by 
transporting  him  on  its  railroad,  and  an 
agreement  to  do  so  cannot  be  specifically 
enforced.  New  York  Cent.  R.  Co.  v.  Gray, 
(1916)  239  U.  S.  583,  36  S.  Ct.  176  {aifirm- 
ing  161  App.  Div.  924,  932,  145  N.  Y.  Supp. 
1125,  146  N.  Y.  S.  1092)  wherein  the  court 
said:  '*Among  the  prohibitions  contained  in 
the  act  of  June  29,  1906,  is  the  following: 
*Xor  shall  any  carrier  charge  or  demrnd  or 
collect  or  receive  a  greater  or  less  or  differ- 
ent compensation  for  such  transportation  of 
passengers  or  property,  or  for  any  service  in 
connection  therewith,  between  the  points 
named  in  such  tariffs  than  the  rates,  fares, 
and  charges  which  are  specified  in  the  tariff 
filed  and  in  effect  at  the  time ;  nor  shall  any 
carrier  refund  or  remit  in  any  manner  or  by 
any  device  any  portion  of  the  rates,  fares, 
and  charges  so  specified,  nor  extend  to  any 
shipper  or  person  any  privileges  or  facilities 
in  the  transportation  of  passengers  or  prop- 
erty, except  such  as  are  specified  in  such 
tariffs.  The  reference,  of  course,  is  to  com- 
mon carriers  by  railroad  in  interstate  com- 
merce; and  it  is  not  questioned  that  plain- 
tiff in  error  is  within  this  category.  Tli- 
act  took  effect  August  28,  1906.  In  Louis 
ville  &  N.  R.  Co.  v.  Mottley,  219  U.  S.  467, 
476,  et  seq.,  55  L.  ed.  297,  301,  34  L.R.A. 
(N.S.)  671,  31  Sup.  Ct.  Rep.  265,  it  was 
held  that  the  prohibitions  we  have  quoted 
prevented  the  exchange  of  transportation 
for  services,  advertising,  releases,  property, 
or  anything  else  than  money,  and  that  this 
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operated  upon  an  agreement  made  long  be- 
fore the  passage  of  the  act,  whereby  the 
carrier,  in  consideration  of  a  release  of 
damages  for  injuries  sustained  by  Mottley 
and  his  wife  in  consequence  of  a  collision 
of  trains  upon  the  railroad,  agreed  to  issue 
free  passes  to  them,  renewable  annually 
during  their  several  lives,  the  result  being 
that  after  the  taking  effect  of  the  Hepburn 
act  specific  performance  of  this  agreement 
could  no  longer  be  required.  That  the 
prohibition  applies  with  respect  to  trans- 
portation within  the  bounds  of  a  state  as 
part  of  an  interstate  journey  is  quite  clear." 

Jurisdiction  of  commission.  —  A  contro- 
versy as  to  whether  a  lumber  tariff  includes 
crossties  is  one  primarily  to  be  determined 
by  the  Interstate  Commerce  Commission  in 
the  exercise  of  its  power  concerning  tariffs 
and  the  authority  to  regulate  conferred  up- 
on it  bv  statute.  Texas,  etc.,  R.  Co.  v. 
American  Tie,  etc.,  Co.,  (1914)  234  U.  S. 
138,  34  S.  Ct.  885,  58  U.  S.  (L.  ed.)  1255 
{reversing  (C.  C.  A.  6th  Cir.  1911)  190 
Fed.  1022)  wherein  the  court  said:  "In- 
deed, we  think  it  is  indisputable  that  that 
subject  is  directly  controlled  by  the  au- 
thorities which  establish  that  for  the  pres- 
ervation of  the  uniformity  which  it  was 
the  purpose  of  the  Act  to  regulate  com- 
merce to  secure,  the  courts  may  not  as 
an  original  question  exert  authority  over 
subjects  which  primarily  come  with  the 
jurisdiction  of  the  comniission.'' 

Prerequisite  to  prosecution  for  discrim- 
ination.—  In  Hocking  Valley  R.  Co.  t. 
United  States,  (C.  C.  A.  6th  Cir.  1914)  210 
Fed.  735,  it  was  held  not  to  be  necessary 
that  regulations  and  orders  should  be  made 
by  the  Interstate  Commerce  Commission 
and  disobeyed  by  the  shipper,  before  there 
could  be  a  prosecution  for  abuses  in  extend- 
ing credit.  Explaining  the  case  of  United 
States  V.  Pacific,  etc.,  R.  Co.,  (1913)  228  U. 
S.  87,  33  Sup.  Ct.  443,  57  L.  ed.  742,  the 
court  in  determining  this  point  said: 
"There  is  language  in  this  decision  of  the 
Supreme  Court  which,  standing  alone, 
might  imply  that  a  prosecution  under  the 
Elkins  Act '(10  Fed.  Stat.  AnnoL  170,  sec. 
1)  for  discrimination  will  not  lie  until 
after  the  Interstate  Commerce  Commission 
has  acted ;  but  we  do  not  think  the  opinion 
intends  to  lay  down  a  general  rule  to  that 
effect.  The  record  in  that  case  shows  that 
the  only  discrimination  charged  consisted  in 
the  refusal  to  establish  a  through  route  and 
rate  by  way  of  one  connecting  carrier  while 
this  advantage  was  given  to  another  con- 
necting carrier.  Another  section  of  the  act 
expressly  commits  to  the  discretion  of  the 
Interstate  Commerce  Commission  to  deter- 
mine when  through  routes  and  rates  should 
be  established;   and  to  hold  that,  in  such 


case,  the  order  of  the  Commission  must  pre- 
cede a  criminal  prosecution  is  wholly  in 
keeping  with  the  analogous  holdings  re- 
garding civi^  actions.  Texas  Co.  v.  Abilene 
Co.,  204  U.  S.  426,  27  Sup.  Ct  350,  51 
L.  ed.  553,  9  Ann.  Cas.  1075 ;  Robinson  v.  B. 
&  O.  R.  R.,  222  U.  S.  506,  32  Sup.  Ct.  114, 
56  L.  ed.  288;  Pa.  R.  R.  v.  International  Co., 
230  U.  S.  184,  196,  197,  33  Sup.  a.  893,  57 
L.  ed.  1446;  Mitchell  Co.  v.  Pa.  R.  R..  230 
U.  S.  247,  '257,  33  Sup.  Ct.  916,  57  L.  ed. 
1472.  The  principle  of  these  cases  seems  to 
be  that,  when  the  practice  involved  is  for- 
bidden by  the  very  words  of  the  law,  the  ap- 
propriate action  may  be  predicated  on  the 
practice,  but  that  either  where  other  sections 
of  the  act  indicate  or  where  the  uncertain 
character  of  the  prohibition  requires  de- 
finitive action  by  the  Commission,  then  such 
action  is  a  prerequisite." 

Indictment.  —  It  is  sufficient  if  the  in- 
dictment charges  the  essential  elements  of 
the  offense  with  such  particularity  as  fair- 
ly to  inform  the  defendant-  of  what  it  must 
meet,  and  in  the  event  of  conviction  or  ac- 
quittal to  enable  it  to  plead  the  indictment 
in  bar  of  any  subsequent  prosecution  for  the 
same  offense.  Grand  Rapids,  etc.,  R.  Co.  v. 
United  States,  (C.  C.  A.  6th  Cir.  1914) 
212  Fed.  577. 

It  is  not  essential  that  an  indictment 
against  a  carrier  under  this  act  should  name 
or  describe  the  agent  or  agents  through 
whom  an  alleged  illegal  act  was  done.  The 
insertion  of  the  word  "knowingly"  in  the 
statute  does  not  entitle  a  defendAnt  to  be 
informed,  in  the  indictment,  of  the  name 
or  description  of  the  agent  or  agents  whose 
knowledge  the  defendant  is  to  be  charged 
with,  since  having  been  informed  of  all  the 
essential  facts  it  is  within  the  defendant's 
power  to  ascertain  from  its  own  agents 
which  of  them,  if  any,  committed  the  un- 
lawful acts.  United  States  v.  Erie  R.  Co., 
(D.  C.  N.  J.  1915)  222  Fed.  444. 

Proof  of  rebates.  —  It  is  not  necessary 
that  the  amount  of  the  rebates  stated  in 
the  counts  of  the  indictment  be  specifically 
proved,  as  the  precise  sums  alleged  are  not 
of  the  essence  of  the  offense.  The  general 
rule  applies  that  it  is  sufficient  if  substan* 
tial  amounts  be  proved.  Grand  Rapids,  etc., 
R.  Co.  V.  United  States,  (C.  C.  A.  6th  Cir. 
1914)  212  Fed.  577. 

Failure  of  record  in  appeal  to  show  tariff. 
—  On  a  writ  of  error  from  the  United  States 
Supreme  Court  to  a  state  court  in  an  action 
brought  to  recover  the  amount  of  an  alleged 
undercharge  on  the  sale  of  railroad  tickets, 
if  the  record  does  not  contain  the  filed  tariffs 
the  findings  of  the  state  court  will  be  taken. 
Louisville,  etc.,  R.  Co.  v.  Maxwell,  (1915) 
237  U.  S.  94,  35  S.  Ct.  494,  59  U.  S.  (L.  ed.) 
853,  L.R.A.  1915E  665. 


1909  Supp.,  p.  265,  sec.  4. 

Rate  for  transportation  of  fruit.  —  What  sary  ice  or  rendering  other  transportation 
is  a  proper  rate  on  fruit  in  pre-cooling  ship-  services  are  all  rate-making  matters  com- 
ments, or  a  fair  charge  for  hauling  neces-      mitted  to  the  Commission.     It  may  deter- 
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mine  what  shall  he  the  difference  in  rate 
between  carload  and  less  than  carload  lots. 
It  may  decide  whether  the  difference  in 
revenue,  due  to  a  difference  in  method  of 
loading,  warrants  a  difference  in  the  rate  on 
carload  shipments  of  the  same  article.  It 
may  prescribe  the  form  in  which  schedules 
shall  be  prepared  and  arranged  and  may 
approve  tariffs  stating  that  the  single  rate 
includes  both  the  line  haul  and  accessorial 
senricea  absorbed  in  the  rate.  Conversely, 
it  may  prescribe  a  tariff  fixing  a  through 
rate  which  includes  not  only  the  haul  of  the 
fruit,  but  the  haul  of  the  ice  necessary  to 
keep  the  fruit  in  condition.  All  these  are 
matters  committed  te  the  decision  of  the 
administrative  body,  which,  in  each  instance, 
is  required  to  fix  reasonable  rates  and  estab- 
lish reasonable  practices.  The  courts  have 
not  been  vested  with  any  such  power.  They 
cannot  make  rates.  They  cannot  interfere 
with  rates  fixed  or  practices  established 
by  the  Commission  unless  it  is  made  plain- 
ly to  appear  that  those  ordered  are  void. 
Atchison,  ete.,  R.  Co.  v.  U.  S.,  (1914)  232 
U.  S.  199,  34  8.  Ct.  291,  58  U.  8.  (L.  ed.) 
568,  affirming  (Com.  Ct.  1913)  204  Fed. 
647. 

Switching  charges.  —  An  order  of  the  In- 
terstate Commerce  Commission  prohibiting 
certain  railroad  companies  from  making 
Bwitehing  charges  was  sustained  in  Los 
Angeles  8witehing  Case,  (1914)  234  U.  8. 
294,  34  S.  Ct  814,  58  U.  S.  (L.  ed.)  1319,  re- 
verting (Com.  Ct.  1911)  188  Fed.  229;  In- 
terstate Commerce  Com.  v.  Southern  Pac.  R. 
Co.,  (1914)  234  U.  S.  316,  34  S.  Ct.  820,  58 
U.  8.  (L.  ed.)  1329,  reversing  (Com.  Ct 
1911)   188  Fed.  241. 


A  state  court  cannot  pass  on  the  question 
whether  certain  rates  required  by  an  in- 
terstate carrier  are  too  high.  It  is  within 
the  exclusive  jurisdiction  of  the  Interstate 
Commerce  Commission  to  determine  this 
question.  St.  Louis  Southern  R.  Co.  v.  J. 
8.  Patterson  Const.  Co.,  (1914)  181  Ind. 
304,  104  N.  E.  512. 

Review  by  courts.  —  While  a  finding  of 
fact  made  by  the  commission  concerning  a 
matter  within  the  scope  of  the  authority 
delegated  to  it  is  binding  and  may  not  be 
re-examined  in  the  courts,  it  is  undoubted 
that  where  it  is .  contended  that  an  order 
whose  enforcement  is  resisted  was  rendered 
without  any  evidence  whatever  to  support 
it,  the  consideration  of  such  a  question  in- 
volves not  an  issue  of  fact,  but  one  of  law 
which  it  is  the  duty  of  the  courts  to  ex- 
amine and  decide.  Florida  East  Coast  R. 
Co.  V.  U.  8.,  (1914)  234  U.  S.  167,  34  S.  a. 
867,  68  U.  8.  (L.  ed.)  1267. 

The  general  principle  is  thoroughly  set- 
tled that  the  courts  of  the  United  btates 
cannot  act  in  interstate  commerce  cases  as 
thoy  can  in  ordinary  appeals  in  equity, 
where  the  court  may  examine  the  evidence 
and  substitute  its  findings  of  facts  for  that 
of  the  original  tribunal.  Questions  of  policy 
and  expediency  cannot  be  considered.  In 
short,  nothing  can  be  reviewed  except  ques- 
tion.-* of  law.  But  in  interstate  commerce 
cases,  as  in  all  other  cases,  it  is  always  a 
question  of  law  whether  there  is  evidence 
on  which  the  finding  can  legally  be  based. 
St  Louis,  etc.,  R.  Co.  v.  United  States,  (E. 
D.  111.  1914)  217  Fed.  80. 
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Constitutionality.  —  In  Meeker  v.  Lehigh 
Vallev  R.  Co.,  (1916)  236  U.  8.  412,  35  8. 
Ct.  328,  58  U.  8.  (L.  ed.)  644,  the  court 
had  under  consideration  the  constitutionali- 
ty of  the  provision  that  "the  findings  and 
order  of  the  commission  shall  be  prima  facie 
evidence  of  the  facts  therein  stated."  It 
was  claimed  that  the  provision  was  repug- 
nant to  the  constitution  in  that  it  in- 
fringed upon  the  right  of  trial  by  jury  and 
operated  as  a  denial  of  due  process  of  law. 
Replying  to  this  objection  the  court  said: 
"This  provision  only  establishes  a  rebut- 
table presumption.  It  cute  off  no  defense, 
interposes  no  obstacle  to  a  full  contestetion 
of  all  the  issues,  and  takes  no  question  of 
fact  from  either  court  or  jury.  At  most, 
therefore,  it  is  merely  a  rule  of  evidence. 
It  does  not  abridge  the  right  of  trial  by 
jury,  or  take  away  any  of  ite  incidents. 
Nor  does  it  in  anywise  work  a  denial  of 
due  process  of  law.  In  principle  it  is  not 
unlike  the  statutes  in  many  of  the  states, 
whereby  tax  deeds  are  made  prima  facie 
evidence  of  the  regularity  of  all  the  pro- 
ceedings upon  which  their  validity  depends. 
Such  statutes  have  been  generally  sustained. 
Pillow  V.  Roberts,  13  How.  472,  476,  14  L. 
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e<l.  228,  230;  Marx  ▼.  Hanthorn,  148  U.  S. 
172,  182,  37  L.  ed.  410,  413,  13  Sup.  Ct  Rep. 
608;  Turpin  v.  Lemon,  187  U.  S.  51,  59, 
47  L.  ed.  70,  74,  23  Sup.  Ct.  Rep.  20; 
Cooley,  Const.  Lim.  7th  ed.  625,  as  have 
many  other  state  and  Federal  enactmente 
esteblishing  other  rebuttable  presumptions. 
Mobile,  J.  &  K.  C.  R.  Co.  v.  Turnipseed,  219 
U.  8.  35,  42,  66  L.  ed.  78,  80,  32  L.R.A.(N.S. 
226,  31  Sup.  Ct  Rep.  136,  Ann.  Cas.  1912A, 
463,  2  N.  C.  C.  A.  243;  Lindslev  v.  Natural 
Carbonic  Gas  Co.,  220  U.  8.  61,'81,  55  L.  ed. 
369,  378,  31  Sup.  Ct  Rep.  337,  Ann.  Cas. 
1912C  160;  Reitler  v.  Harris,  223  U.  S.  437, 
66  L.  ed.  497,  32  Sup.  Ct.  Rep.  248;  Luria 
V.  United  States,  231  U.  8.  9,  25,  58  L.  ed. 
101,  106,  34  Sup.  Ct  Rep.  10.  An  instruc- 
tive case  upon  the  subject  is  Holmes  v. 
Hunt,  122  Mass.  505,  23  Am.  Rep.  381, 
where,  in  an  elaborate  opinion  by  Chief 
Justice  Gray,  a  statute  making  the  report 
of  an  auditor  prima  facie  evidence  at  the 
trial  before  a  jury  was  held  to  be  a  legiti- 
mate exercise  of  legislative  power  over  rules 
of  evidence,  and  in  nowise  inconsistent  with 
the  constitutional  right  of  trial  by  jury 
And  in  Chicago,  B.  &  Q.  R.  Co.  v."  Jones, 
149  111.  361,  382,  24  L.R.A.  141,  4  Inters. 
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Com.  Rep.  683,  41  Am.  St.  Rep.  278,  37 
N.  E.  247,  a  like  ruling  was  made  in  respect 
of  a  statutory  provision  similar  to  that  now 
before  us." 

The  provision  of  this  section  allowing 
an  attorney's  fee  is  constitutional.  Denver, 
etc.,  R.  Co.  V.  Baer  Bros.  Mercantile  Co., 
(C.  C.  A.  8th  Cir.  1913)  209  Fed.  677. 

''The  passage  of  this  act"  construed.  —  In 
Meeker  v.  Lehigh  Valley  R.  Co.,  (1915)  236 
U.  S.  412,  35  S.  Ct.  328,  59  U.  S.  (L.  ed.) 
644,  the  court  said:  "The  other  contention 
turns  upon  the  sense  in  which  the  words  *the 
passage  of  this  act*  were  used  in  the  proviso. 
The  act  contained  a  concluding  section  say- 
ing, 'this  act  shall  take  effect  and  be  in  force 
from  and  after  its  passage;'  but,  on  the 
day  following  its  approval,  its  effective  date 
was  postponed  by  a  joint  resolution  for 
sixtv  days ;  that  is,  from  June  29  to  August 
28,  1906.  34  Stat,  at  L.  838.  If  the  act  be 
separately  considered  and  the  proviso  read 
in  connection  with  the  concluding  section, 
we  think  it  is  apparent  that  the  words 
named  referred  to  the  time  when  the  act 
was  to  speak  and  operate  as  a  law,  and 
tliat  the  year  given  for  filing  accrued  claims 
was  to  be  reckoned  from  that  time.  In 
other  words,  the  meaning  was  the  same  as 
if  the  proviso  had  said,  'claims  accrued 
heretofore  may  be  presented  within  one 
year  hereafter;'  or  'claims  accrued  before 
this  act  becomes  effective  may  be  presented 
within  one  year  thereafter.*  It  was  not 
an  instance  where  words  referring  to  the 
date  of  passage  were  chosen  to  distinguish 
it  from  the  effective  date  of  the  act,  for 
the  act  was  to  take  effect  and  be  in  force 
upon  its  passage,  and  thei'efore  there  was 
no  occasion  for  such  a  distinction.  And, 
coming  to  the  joint  resolution,  we  think  it 
did  not  affect  the  sense  of  the  words  in 
tlie  proviso.  That  was  to  be  determined  in 
the  light  of  the  situation  in  which  they  were 
used,  and  not  by  what  subsequently  hap- 
pened. Not  only  so,  but  the  purpose  of  the 
joint  resolution  was  to  cause  the  act  to 
speak  and  operate  at  the  end  of  the  sixty 
days  as  if  that  were  the  time  of  its  pas- 
sage. In  the  meantime  the  act  laid  no  duty 
upon  this  or  any  other  claimant,  and  when 
the  sixty  days  expired  it  gave  a  full  year 
for  presenting  accrued  claims,  and  not  a 
year  less  sixty  days." 

Proof  of  damages  resulting  from  discrim- 
ination.—  Under  this  section  there  must  be 
affirmative  proof  of  damages  sustained  as  a 
result  of  the  discrimination  and  the  burden 
of  such  proof  is  upon  the  plaintiff.  Lehigh 
Valley  R.  Co.  v.  American  Hay  Co.,  (C.  C. 
A.  2d  Cir.  1914)  219  Fed.  639.  In  that 
rase  an  action  was  brought  by  the  American 
Hay  Company  under  this  section  to  recover 
iamages  for  a  discrimination  by  the  rail- 
road company  in  that  certain  tariff  privi- 
leges were  accorded  at  Sayre,  Pa.,  a  division 
terminal,  which  were  not  accorded  at  Town- 
ley,  N.  J.,  where  plaintiff  had  a  hay  shed  at 
which  trains  stopped.  The  alleged  discrim- 
ination consisted  in  this  that  there  was  ac- 
corded the  right  to  reconsign  hay  at  Sayre 
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free  of  charge,  provided  such  reconsign- 
ment  was  made  within  twenty-four  hours 
after  the  actual  time  of  arrival  of  the  cars, 
otherwise  a  charge  of  two  dollars  per  car 
was  imposed,  whereas  at  Townley,  during 
the  same  period,  the  plaintiff  was  charged 
two  dollars  a  car,  whether  or  not  such  re- 
consignment  was  made  within  twenty-four 
hours.  It  was  held  that  the  fact  that  one 
place  had  the  privilege  and  the  other  had 
not,  establishea  an  undue  discrimination 
between  the  complainant  at  Townley  and  its 
competitors  at  Sayre  but  that  affirmative 
proof  that  damages  resulted  from  such  dis- 
crimination was  a  part  of  the  plaintifi^s 
case.  The  court  said:  "As  a  matter  of  first 
impression  it  would  seem  that  when  one 
shipper  is  made  to  pay  to  a  railroad, 
through  discrimination  either  in  rebates  or 
in  charges  for  special  services,  a  definitely 
ascertained  larger  sum  than  his  competitors 
are  charged  for  transportation  of  goods,  he 
is  damaged  to  that  amount,  or  at  least  there 
is  a  prima  facie  showing  of  damages  sus- 
tained by  himself.  Two  decisions  of  the 
Court  of  Appeals  for  the  Third  Circuit  are 
to  the  contrary  of  this  proposition  (Lehigh 
Valley  Railroad  v.  Clark,  207  Fed.  717,  125 
C.  C.  A.  235;  Lehigh  Valley  Railroad  v. 
Meeker,  211  Fed.  786,  128  C.  C.  A.  311), 
and  it  seems  to  us  that  the  decision  of  the 
Supreme  Court  in  Pennsylvania  Railroad  ▼. 
International  Coal  Co.,  *230  U.  S.  184,  33 
Sup.  Ct.  893,  57  L.  ed.  1446,  requires  the 
same  conclusion.  In  that  case  by  means  of 
rebates  given  to  others  and  refused  to  itself 
the  shipper  had  been  charged  for  transporta- 
tion a  greater  sum  than  was  collected  from 
its  competitors.  The  amount  of  the  excess 
was  determined  and  the  fact  that  it  wad 
paid  to  the  railroad  was  proved.  The  court 
said:  "But  the  plaintiff  may  have  sold  at 
the  usual  profit  all  or  part  of  its  40,000 
tons  at  the  regular  market  price;  the  pur- 
chaser, on  his  own  account,  paying  freight 
to  the  point  of  delivery.  In  that  event,  not 
the  shipper,  but  the  purchaser,  who  paid  the 
freight,  would  have  been  the  person  in- 
jured, if  any  damage  resulted  from  giving 
rebates.'  The  facts  in  the  case  at  bar  seem 
to  us  indistinguishable  from  those  in  the 
case  last  cited.  It  is  not  enough  to  show 
that  the  American  Hay  Company  paid  the 
railroad  these  various  items  of  $2;  for 
aught  that  appears  the  persons  to  whom  it 
sold  may  have  themselves  paid  all  those 
charges,  or  some  of  them,  or  some  part  of 
each  charge.  Just  how  the  initial  payment 
of  each  two  dollars  resulted  in  damages  to 
the  company,  if  it  were  damaged,  is  a  mat- 
ter wholly  within  the  knowledge  of  tlie  hay 
company,  and  not  presumably  within  the 
knowledge  of  the  railroad  company.  Proof 
that  damages  did  result  from  the  initial 
payment  is  part  of  the  plaintiff's  case,  and, 
without  affirmative  proof  to  show  such  dam- 
ages, it  was  not  entitled  to  a  verdict.  By 
stipulation  of  both  sides,  there  were  within 
the  period  from  June  17th  to  December  Irt 
seven  hundred  and  thirty-one  cars  recon- 
signed,  upon  which   two  doUarei  each  was 
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paid.  This  amounts  to  one  thousand,  four 
hundred  and  sixty-two  dollars.  The  amount 
was  subsequently  corrected  to  one  thousand, 
three  hundred  and  sixty-two  dollars,  in  conse- 
quence of  some  error  in  calculating  Sundays 
and  holidays.  The  facts  seem  to  us  sufficient- 
ly found  to  comply  witli  the  requirements  of 
the  act.  There  is  no  question  as  to  the 
amount,  one  thousand,  three  hundred  and 
tfixty-two  dollars.  Nor,  as  we  understand  it, 
is  there  any  point  raised-  that  the  Commis- 
sion erred  in  finding  that,  while  the  one  place 
had  the  privilege  and  the  other  had  not, 
there  was  *an  undue  discrimination  between 
complainant  at  Townley  and  its  competitors 
at  Sayre.'  Even  if  such  point  were  taken, 
it  would  not  avail  on  this  record.  If  all 
the  facts  are  the  facts  above  recited  (and 
they  are  all  tre  have  because  the  testimony 
taken  before  Commission  is  not  here),  we 
think  that  such  discrimination  was  shown. 
It  is  quite  conceivable  that  it  might  be 
shown  that  the  situation  was  such  that 
there  was  no  real  discrimination — perhaps 
that  there  were  no  competitors  at  Say  re,  or 
,what  not — ^but  surely  there  must  be  some- 
thing shown  to  do  away  with  the  effect  of 
the  significant  fact  that  at  one  point  there 
is  a  charge  of  two  dollars  for  services  which 
elsewhere  on  the  same  railroad  are  freely 
rendered." 

Findings  and  order  of  Commission.  —  In 
an  action  by  shippers  against  carriers  for 
reparation  for  unreasonable  and  discrimina- 
tory rates  based  on  findings  of  the  Inter- 
state Commission  the  findings  are  prima 
facie  evidence  although  they  are  but  find- 
ings of  the  ultimate  facts  of  the  amount 
of  damages.  Mills  v.  Lehigh  Vallev  R.  Co., 
(1916)  238  U.  S.  473,  35  S.  Ct.*  888,  50 
IT.  S.  (L.  ed.)  1414,  wherein  the  court 
said:  "The  grounds  of  the  ruling  of  the 
court  below  are:  first,  tliat  there  were  no 
sufficient  findings  of  fact  in  the  reports  of 
the  Commission,  as  required  by  the  statute; 
and,  second,  that  the  plaintiffs  had  failed 
to  present  any  evidence  which  made  out  a 
prima  facie  case  of  damage  sustained.  That 
is,  it  is  said  that  if  the  statements  in  the 
first  report  of  the  Commission  could  be 
regarded  as  findings  of  fact  within  the  mean- 
ing of  the  statute  so  as  to  make  them  prima 
facie  evidence  of  the  facts  found,  they  were 
not  sufficient  to  support  the  plaintiffs' 
claim;  and  that  there  were  no  facts  found 
in  the  second  report  which  entitled  the 
plaintiffs  to  go  to  the  jury,  he  fundamen- 
tal questions  thus  presented,  with  respect 
to  the  effect  of  the  Commission's  reports  and 
orders,  has  recently  been  determined  in 
Meeker  v.  Lehigh  Valley  R.  Co.,  236  L'.  S. 
412,  ante,  328,  35  Sup.  Ct.  Rep.  328,  and, 
in  the  light  of  the  conclusion  there  reached, 
little  need  now  be  said.  In  dealing  with  the 
objection  that  the  reports  and  orders  of  the 
Commission  then  before  the  court  did  not 
contain  any  findings  of  fact,  or  at  least  not 
enough  to  sustain  the  award  of  damages,  it 
was  held  that  the  statute  does  not  require 
a  statement  of  the  evidential  or  primary 
facts.     The  court  said:     'We  think  this  is 
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not  the  right  view  of  the  statute,  and  that 
what  it  requires  is  a  finding  of  the  ultimate 
facts, — a  finding  which,  as  applied  to  the 
present  case,  would  disclose  (1)  the  rela- 
tion of  the  parties  as  shipper  and  carrier 
in  interstate  commerce;  (2)  the  character 
and  amount  of  the  traffic  out  of  which  the 
claims  arose;  (3)  the  rates  paid  by  the 
shipper  for  the  service  rendered,  and  wheth- 
er they  were  according  to  the  established 
tariff;  (4)  whether  and  in  what  way  unjust 
discrimination  was  practised  agamst  the 
shipper  *  *  •  (5)  whether,  if  there 
was  unjust  discrimination,  the  shipper  was 
injured  thereby,  and,  if  so,  the  amount  of 
his  damages;  (6)  whether  the  rate  collect- 
ed from  the  shipper  •  •  •  was  exces- 
sive and  unreasonable,  and,  if  so,  w^hat 
would  have  been  a  reasonable  rate  for  the 
service;  and  (7)  whether,  if  the  rate  wa^ 
excessive  and  unreasonable,  the  shipper  was 
injured  thereby,  and,  if  so,  the  amount  of 
his  damages.' " 

In  Meeker  v.  Lehigh  Valley  R.  Co.,  (1915) 
236  U.  S.  412,  35  S.  Ct.  328,  59  U.  S.  (L. 
ed.)  644,  the  court  said:  "Another  objec- 
tion which  was  directed  against  the  orders 
as  well  as  the  reports  of  the  commission  is 
that  they  contain  no  findings  of  fact  or  at 
least  not  enough  to  sustain  an  award  of 
damages.  The  arguments  advanced  to  sus- 
tain this  objection  proceed  upon  the  theory 
that  the  statute  requires  that  the  reports, 
if  not  the  orders,  shall  state  the  evidential 
rather  than  the  ulimate  facts,  that  is  to 
say,  the  primary  facts  from  which  througli 
a  process  of  reasoning  and  inference  the 
ultimate  facts  may  be  determined.  We 
think  this  is  not  the  right  view  of  the  stat- 
ute and  that  what  it  requires  is  a  finding 
of  the  ultimate  facts." 

The  prima  facie  evidential  effect  given  by 
the  statute  to  "the  findings  and  orders  of 
the  Commission"  includes  the  findings  upon 
the  questions  "whether  if  the  rate  was  exces- 
sive and  unreasonable,  the  shipper  was  in- 
jured thereby  and  if  so,  the  amount  of  his 
damages."  Darnell-Taenzer  Lumber  Co.  v. 
Southern  Pac.  R.  Co.,  (C.  C.  A.  6th  Cir. 
1915)  221  Fed.  890,  following  Meeker  v. 
Lehigh  Valley  R.  Co.,  (1915)  236  U.  S. 
412,  35  S.  Ct.  328,  59  U.  R.    (L.  ed.)    644. 

Sufficiency  of  reparation  order.  —  A  rep- 
aration order  awarded  on  the  ground  that 
freight  rates  were  unreasonable  is  not  void 
for  not  fixing  a  new  and  just  rate  for  the 
future.  Baer  Bros.  Mercantile  Co.  v.  Den- 
ver, etc.,  R.  Co.,  (1914)  233  U.  S.  479,  34 
S.  Ct.  641,  58  U.  S.  (L.  ed.)  1055,  wherein 
the  court  said:  "In  proceedings  before  the 
Commerce  Commission  the  plaintiff  secured 
an  order  requiring  the  defendant  to  pay  it 
$3,428.27  as  reparation  for  unreasonable 
freight  rates  charged  and  collected,  the  fix- 
ing of  a  new  and  just  rate  being  left  for 
future  decision.  The  carrier  failed  to  make  ' 
the  payment  required,  and  the  plaintiff 
thereupon  hrought  suit  and  recovered  judg- 
ment for  the  sum  awarded,  together  with 
interest  and  attorneys'  fees.  This  judgment 
was  reversed  by  the  circuit  court  of  appeals, 
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which  held  that  the  order  was  void  on  its 
face,  and  could  not  be  the  basis  of  a  recov- 
ery for  the  reason  that,  while  reparation 
had  been  awarded  on  the  ground  that  the 
old  rate  was  unreasonable,  the  Commission 
had  not  fixed  a  new  and  just  rate  for  tlie 
future.  1.  That  the  two  subjects  of  repara- 
tion and  rates  may  be  dealt  with  in  one 
order  is  undoubtedly  true.  Texas  &  P.  R. 
Co.  ▼.  Abilene  Cotton  Oil  Co.,  204  U.  S. 
446,  61  L.  ed.  661,  27  Sup.  Ct.  Rep.  360,  9 
Ann.  Cas.  1076;  Robinson  v.  Baltimore  & 
O.  R.  Co.,  222  U.  S.  609,  66  L.  ed.  289,  32 
Sup.  Ct.  Rep.  114.  But  awarding  repara- 
tion for  the  past  and  fixing  rates  for  the 
future  involve  the  determination  of  matters 
essentially  different.  C^e  is  in  its  nature 
private  and  the  other  public.  One  is  made 
by  the  Commission  in  its  quasi  judicial 
capacity  to  measure  past  injuries  sustained 
by  a  private  shipper;  the  other,  in  its  quasi 
legislative  capacity,  to  prevent  future  in- 
jury to  the  public.  But  testimony  showing 
the  unreasonableness  of  a  past  rate  may 
also  furnish  information  on  which  to  fix  a 
reasonable  future  rate,  and  both  subjects 
can  be,  and  often  are,  disposed  of  by  the 
same  order.  This,  however,  is  not  necessari- 
ly so.  Indeed,  under  the  original  commerce 
act,  the  two  matters  could  not  possibly  be 
combined  in  a  single  order  for  the  reason 
that,  while  at  that  time  the  Commission 
could  order  the  carrier  to  desist  from  unrea- 
sonable practices  and  award  damages,  it 
could  not  fix  rates.  This  brought  about  an 
anomalous  state  of  affairs.  For  if  the  ship- 
per obtained  his  order  of  reparation  because 
of  unreasonable  charges  which  the  railroad 
company  was  ordered  to  discontinue,  a 
slightly  different,  but  still  unreasonable, 
rate  might  be  put  in  for  the  future,  which 
the  shipper  had  to  pay  and  again  institute 
proceedings  for  reparation.  24  Stat,  at  L. 
384,  §  15,  c.  104.  This  situation  was  dealt 
with  by  the  Hepburn  act,  which,  in  addi- 
tion to  the  existing  power  to  make  repara- 
tion, conferred  upon  the  Commission  the 
new  power  to  make  rates  for  the  future. 
But  tlie  two  matters  were  treated  as  dif- 
ferent subjects  and  were  dealt  with  in 
separate  sections.  Section  4  conferred  the 
power  of  making  rates.  Section  6  gave 
the  Commission  power  to  make  reperation 
orders.  Not  only  were  the  two  functions 
separately  treated,  but  an  analysis  of  the 
act  shows  that  there  is  no  such  necessary 
connection  between  them  as   to  make  the 

?uasi  judicial  order  for  reparation  depend 
or  its  validity  upon  being  joined  with  a 
quasi  legislative  order  fixing  rates.  Persons 
entitled  to  one  may  have  no  interest  in  the 
other.  Persons  interested  in  both  may 
be  entitled  to  reparation,  and  not  to  a  new 
rate;  or  to  a  new  rate,  and  not  to  repara- 
tion. For  example,  §  13  permits  'any  mer- 
cantile, agricultural,  or  manufacturing 
society  or  any  body  politic  or  municipal  or- 
ganization to  make  complaints  against  the 
carrier.'  On  the  application  of  such  bodies, 
old  rates  might  be  declared  unjust  and  new 
rates  established;  but,  of  course,  no  repara- 
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tion  would  be  given,  for  the  reason  that 
such  complainants  were  not  shippers,  and 
therefore  not  entitled  to  an  award  of  pecuni- 
ary damages.  Cf.  Louisville  &  X.  R.  Co.  v. 
Interstate  Commerce  Commission,  227  U.  S. 
89,  67  L.  ed.  431,  33  Su^.  Ct.  Rep.  185. 
Then,  too,  there  are  cases  in  which  a  rate, 
reasonable  when  made,  becomes  unreason- 
able as  the  result  of  a  gradual  change  in 
conditions,  so  that  no  reparation  is  or- 
dered even  though  a  new  rate  be  established 
for  the  future.  Anadarko  Cotton  Oil  Ck>.  v. 
Atchison,  T.  &  S.  F.  R.  Co.,  20  Inters.  Ckim. 
Rep.  43.  Conversely,  there  may  be  cases 
where  what  was  an  unreasonable  rate  in 
the  past  is  found  to  be  reasonable  at  the 
date  of  the  hearing.  In  such  a  case  a  repara- 
tion would  be  awarded  for  past  unreason- 
able charges  collected,  but  no  new  rate 
would  be  established  for  the  future.  It  may, 
however,  be  said  that  even  in  such  a  case,. 
the  order,  while  condemning  the  rate  for 
the  past,  should  contain  a  provision  validat- 
ing it  for  the  future.  But  while  this  con- 
sideration might  show  that  it-was  erroneoud- 
not  to  name  the  new  rate,  it  would  not  fol- 
low that  the  order  awarding  reparation  was  * 
void.  The  Hepburn  act  treats  the  two  sub- 
jects as  related,  but  independent.  The 
grounds  of  complaint  may  be  joint  or 
separate,  and  tlie  very  fact  that  they  may 
sometimes  be  separate  shows  that  the  pres- 
ence of  both  is  not  jurisdictional,  and  that 
the  absence  of  a  provision  for  one  need  not 
operate  to  invalidate  an  order  as  to  the 
other.  This  conclusion  is  strengthened  hy 
considering  the  hardships  that  would  result 
from  nullifying  a  reparation  order  for  error 
in  omitting  a  provision  for  the  future  rate. 
It  would  punish  the  shipper  for  the  failure 
of  the  Commission.  It  would  deprive  him 
of  his  award  of  damages  for  his  private  in- 
jury, because  of  the  Commission's  omission 
to  make  a  rate  for  the  benefit  of  the  public. 
The  shipper  might  or  might  not  intend  to 
remain  in  business.  He  might  or  he  might 
not  be  interested  in  future  rates.  He  might 
have  been  able  to  prove  unreasonableness 
as  to  the  past  without  being  able  to  fumiah 
evidence  as  to  what  would  be  reasonable  for 
the  future.  Or,  the  Commission  might  be 
in  position  to  say  with  certainty  that  the 
rates  had  been  unreasonable,  and  award  rep- 
aration accordingly,  but  it  might  require  a 
protracted  and  lengthy  hearing  to  establish 
wliat  would  be  just  for  the  future.  To  make 
the  shipper  wait  on  such  a  finding,  and  de- 
prive him  of  his  present  right  to  reparation^ 
until  the  determination  of  an  independent 
question,  would  work  a  hardship  not  con- 
templated by  the  act  and  not  required  by 
any  of  its  provisions." 

Who  may  take  advantage  of  commission- 
er's findings.  —  Proceedings  before  a  com- 
mission to  determine  the  reasonableness  of 
a  certain  advance  in  a  rate  made  by  a  car- 
rier is  a  matter  of  public  concern  in  which 
the  whole  body  of  shippers  is  interested. 
Therefore  a  finding  of  the  commission  that 
the  rate  is  unreasonable  is  general  in  its 
operation  and  inures  to  the  benefit  of  every 
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person  who  has  been  obliged  to  pay  the 
unjust  rate,  and  such  a  person  has  a  right 
of  action  if  the  carrier  refuses  to  comply 
with  the  commissioner's  order.  A.  J.  Phil- 
lips Co.  V.  Grand  Trunk,  Western  R.  Co., 
(1915)  236  U.  S.  662,  36  S.  Ct.  444,  59 
U.  S.  (L.  ed.)  774. 

Interest.  —  In  an  award  of  damages,  in- 
terest on  or  excess  payments  made  under 
protest  may  be  allowed.  Thus  in  an  action 
to  recover  excessive  and  unreasonable 
charges  for  the  transportation  of  merchan- 
dise wherein  the  Interstate  Commerce  Com- 
mission had  allowed  interest  upon  the  ex- 
cess rate,  the  court  said:  "We  think  the 
Commission  had  full  authority  and  juris- 
diction to  allow  interest,  as  it  appears  from 
the  complaint  that  the  excessive  rates  were 
paid  either  by  the  consignor  or  consignee 
under  protest,  and  so  the  railroad  company 
must  have  known  at  the  time  the  money  of 
the  mercantile  company  was  had  and  re- 
ceived that  the  latter  claimed  the  payment 
to  be  unlawful."  Denver,  etc.,  R.  Co.  v. 
Baer  Bros.  Mercantile  Co.,  (C.  C.  A.  8th 
Cir.  1913)  209  Fed.  577. 

An  attorney's  fee  cannot  be  allowed  for 
services  before  the  commission  in  a  proceed- 
ing by  shippers  based  on  discriminatory 
rates.'  Mills  v.  Lehigh  Valley  R.  Co., 
(1915)  238  U.  S.  473,  35  S.  Ct.  888,  59  U. 
S.   (L.  ed.)   1414. 

On  the  question  of  an  attorney's  fee  in  an 
action  to  enforce  claims  for  damages  under 
this  section  the  court  in  Meeker  v.  Lehigh 
Valley  R.  Co.,  (1915)  236  U.  S.  412,  35  S. 
Ct.  328,  59  U.  S.  (L.  ed.)  644,  said:  "Sec- 
tion 8  provides  that  a  carrier  violating  the 
act  shall  be  liable  to  any  person  injured  for 
the  damages  he  sustains,  'together  with  a 
reasonable  counsel  or  attorney's  fee,  to  be 
fixed  by  the  court  in  every  case  of  recovery, 
which  attorney's  fee  shall  be  taxed  and  col- 
lected as  part  of  the  costs  in  the  case.' 
And  §  16,  relating  to  actions  to  enforce 
claims  for  damages  after  the  Commission 
has  acted  thereon,  provides:  'If  the  peti- 
tioner shall  finally  prevail,  he  shall  be  al- 
lowed a  reasonable  attorney's  fee,  to  be 
taxed  and  collected  as  a  part  of  the  costs 
of  the  suit.'  In  our  opinion  the  services 
for  which  an  attorney's  fee  is  to  be  taxed 
and  collected  are  those  incident  to  the  ac- 
tion in  which  the  recovery  is  had,  and  not 
those  before  the  Commission.  This  is  not 
only  implied  in  the  words  of  the  two  pro- 
visions just  quoted,  but  is  suggested  by 
the  absence  of  any  reference  to  proceedings 
anterior  to  the  action.  And  that  nothing 
more  is  intended  becomes  plain  when  we 
consider  another  provision  in  §  16,  which 
requires  the  Commission,  upon  awarding 
damages,  to  make  an  order  directing  the 
carrier  to  pay  the  sum  awarded  *on  or  be- 
fore a  day  named,'  and  then  declares  that, 
if  the  carrier  does  not  comply  with  the 
order  'within  the  time  limit,'  the  claimant 
may  proceed  to  collect  the  damages  by  suit. 
The  Commission  is  not  to  allow  a  fee,  but 
only  to  find  the  amount  of  the  damages  and 
fix  a  time  for  payment  and,  if  the  carrier 


pays  the  award  within  the  time  named,  no 
right  to  an  attorney's  fee  arises.  It  is 
only  when  the  damages  are  recovered  by 
suit  that  a  fee  is  to  be  allowed,  and  this 
is  as  true  of  the  provision  in  sec.  8  as  of 
that  in  sec.  16.  The  evident  purpose  is  to 
charge  the  carrier  .with  the  costs  and  ex- 
penses entailed  by  a  failure  to  pay  without 
suit, — if  the  claimant  finally  prevails, — and 
to  that  end  to  tax  as  part  of  the  costs  in 
the  suit  wherein  the  recovery  is  had  a  rea- 
sonable fee  for  the  services  of  the  claimant's 
attorney  in  instituting  and  prosecuting  that 
suit.  The  contention  that  the  provision  for 
an  atorney's  fee  for  services  in  the  suit  is 
invalid  as  being  purely  arbitrary,  and  a» 
imposing  a  penalty  for  merely  failing  to 
pay  a  debt,  is  without  merit.  The  provision 
is  leveled  against  common  carriers  engaged 
in  interstate  commerce,  a  quasi  public  busi- 
ness, and  is  confined  to  cases  wherein  a 
recovery  is  had  for  damages  resulting  from 
the  carrier's  violation  of  some  duty  imposed 
in  the  public  interest  by  the  act  to  regulate- 
commerce.  Atlantic  Coast  Line  R.  Co.  v. 
Riverside  Mills,  219  U.  S.  186,  208,  55  L. 
ed.  167,  183,  31  L.R.A.(N.S.)  7,  31  Sup.  Ct. 
Rep.  164.  One  of  its  purposes  is  to  pro- 
mote a  closer  observance  by  carriers  of 
the  duties  so  imposed;  and  that  there  is 
also  a  purpose  to  encourage  the  payment,, 
without  suit,  of  just  demands,  does  not 
militate  against  its  validity.  Missouri,  K. 
&  T.  R.  Co.  V.  Cade,  233  U.  S.  642,  651,  58 
L.  ed.  1135,  1138,  34  Sup.  Ct.  Rep.  678,  and 
cases  cited.  It  requires  that  the  fee  be  rea- 
sonable and  fixed  by  the  court,  and  does  not 
permit  it  to  be  taxed  against  the  carrier 
until  the  plaintiff's  demand  has  been  ad- 
judged upon  full  inquiry  to  be  valid.  In 
these  circumstances  the  validity  of  the  pro- 
vision is  not  doubtful,  but  certain."  See 
also  Meeker  v.  Lehigh  R.  Co.,  (1915)  236 
U.  S.  434,  35  S.  Ct.  337,  59  U.  S.  (L.  ed.) 
659. 

Statute  of  limitations.  —  As  expressly 
provided  by  this  section  complaints  for  re- 
covery of  damages  shall  be  filed  with  the 
commission  within  two  years  from  the  time 
the  cause  of  action  accrues.  A.  J.  Phillips 
Co.  V.  Grand  Trunk,  Western  R.  Co.,  (1915) 
236  U.  S.  662,  35  S.  Ct.  444,  59  U.  S.  (L. 
ed.)  774. 

"By  the  act  of  June  29,  1906,  34  Stat,  at 
L.  584,  590,  chap.  3591,  Congress  amended 
§  16  of  the  act  to  regulate  commerce  by 
incorporating  therein  the  following  limita- 
tions: 'All  complaints  for  the  recovery 
of  damages  shall  be  filed  with  the  Commis- 
sion within  two  years  from  the  time  the- 
cause  of  action  accrues,  and  not  after,  and 
a  petition  for  the  enforcement  of  an  order 
for  the  payment  of  money  shall  be  filed  in 
the  circuit  court  within  one  year  from  the 
date  of  the  order,  and  not  after:  Provided, 
that  claims  accrued  prior  to  the  passage 
of  this  act  may  be  presented  within  one 
year.'  The  words  of  the  proviso  make  it 
certain  that  the  amendment  was  to  reach 
claims  already  accrued  as  well  as  those 
thereafter  accruing.    And  while  there  doubt- 
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less  was  no  purpose  to  revive  claims  then 
barred  by  local  statutes,  it  is  evident  that 
Congress  intended  to  take  all  other  claims 
out  of  the  operation  of  the  varying  laws  of 
the  several  states  and  subject  them  to  limit- 
ations of  its  own  creation  which  would  oper- 
ate alike  in  all  the  states/'  Meeker  v.  Le- 
high Valley  R.  Co..  (1915)  236  U.  S.  412, 
35  S.  Ct.  328,  59  U.  S.  (L.  ed.)  644. 

The  complaint  in  an  action  against  an  in- 
terstate carrier  for  the  reparation  awarded 
by    the    Interstate    Commerce    Commission 


need  not  allege  in  specific  terms  that  the 
plaintiff  was  "damaged."  Where  it  sets 
forth  at  large  all  the  facts  of  the  case  to- 
gether with  the  findings  of  the  Interstate 
Commerce  Commission,  and  the  plaintiffs 
right  to  reparation  for  the  alleged  wrongs, 
and  a  prayer  for  such  reparation,  the  mean- 
ing of  which  includes  "indemnification  for 
loss  or  damages/'  it  is  sufficient.  Southern 
Pac.  Co.  v.  Goldfield  Consol.  Milling,  etc., 
Co.,  (C.  C.  A.  9th  Cir.  1916)  220  Fed.  14. 


1909  Supp.,  p.  271,  sec.  7. 

Annual  Reports  and  Uniform  System  of 

Accounting. 

"Accounts,  records  and  memoranda.''  — 
The  right  to  inspect  accounts,  records  and 
memoranda  of  carriers  given  by  this  section 
to  special  agents  employed  by  the  Interstate 
Commerce  Commission  does  not  extend  to 
the  correspondence  of  the  carriers.  U.  S. 
V.  Louisville,  etc.,  R.  Co.,  (1915)  236  U. 
S.  318,  35  S.  Ct.  363,  69  U.  S.  (L.  ed.)  598, 
{aifirming  (D.  C.  Ky.  1914)  212  Fed.  486) 
wherein  the  court  said:  "We  find,  then, 
that  in  this  section  Congress  has  authorized 
the  Commission  to  prescribe  the  forms  of 
accounts,  records,  and  memoranda,  which 
shall  include  accounts,  records,  and  memo- 
randa of  the  movements  of  traffic,  as  well  as 
the  receipts  and  expenditures  of  money,  to 
which  accounts,  records,  and  memoranda 
the  Commission  is  given  access  at  all  times. 
The  railroads  are  not  allowed  to  keep  any 
other  than  those  prescribed  by  the  Commis- 
sion. The  Commission  is  empowered  to  ap- 
point agents  or  examiners  with  authority  to 
inspect  and  examine  such  accounts,  records, 
and  memoranda,  and  provision  is  made, 
penalizing  the  failure  to  comply  with  the 
orders  of  the  Commission  concerning  such 
accounts,  records,  and  memoranda,  or  the 
falsification  thereof,  or  the  wilful  destruc- 
tion or  mutilation  thereof,  or  the  failure 
to  make  full,  true,  and  correct  entries  in 
such  accounts,  records,  and  memoranda  of 
all  facts  and  transactions  pertaining  to  the 
carrier's  business,  or  keeping  any  other  ac- 
counts, records,  and  memoranda.  Reading 
these  provisions  of  the  act,  there  is  nothing 
to  suggest  that  they  were  intended  to  in- 
clude correspondence  relative  to  the  rail- 
road's business.  In  recommending  the  pas- 
sage of  the  act,  the  Commission  did  not 
suggest  that  it  was  essential  to  its  purpose 
to  have  an  inspection  of  the  correspondence 
of  the  railroad.  And,  with  its  expert  con- 
sideration of  the  questions  involved,  and 
having  clearly  in  mind  the  authority  it  was 
intended  to  secure,  it  can  scarcely  be  sup- 
posed that  the  Commission  would  have  con- 
fined its  proposed  amendment  to  the  care- 
fully chosen  words  'accounts,  records,  or 
memoranda,'  and  would  have  omitted  the 
word  'correspondence,*  if  it  had  intended 
to  include  the  latter.  If  we  apply  the  rule 
of  construction, — noscitur  a  aocUa, — we  find 
that  all  the  provisions  of  that  act  as  to  the 


inspection  of  accounts  have  relation  to  such 
as  are  kept  in  the  system  of  bookkeeping  to 
be  prescribed  by  the  Commission.  It  would 
be  a  great  stretch  of  the  meaning  of  the 
term  as  here  used,  to  make  'memoranda'  in- 
clude correspondence.  The  'records*  of  a 
corporation  import  the  transcript  of  its 
charter  and  by-laws,  the  minutes  of  its 
meetings — the  books  containing  the  ac- 
counts of  its  official  doings  and  the  written 
evidence  of  its  contracts  and  business  trans- 
actions. Certainly  it  was  not  intended  that 
the  Commission  should  prescribe  the  forms 
of  correspondence,  although  it  was  given  the 
power  to  prescribe  the  forms  of  all  accounts, 
records,  and  memoranda  subject  to  the  pro- 
visions of  the  act.  It  is  urged  that  the 
amendment  to  §  20  of  February  25,  1909, 
adding  a  proviso  to  paragraph  7,  shows  the 
intention  of  Congress  to  provide  for  ac- 
counts, records,  and  memoranda,  including 
more  than  those  as  to  which  the  form  may 
be  prescribed  by  the  Commission,  and  in  the 
word  'document'  making  this  section  broad 
enough  to  include  correspondence.  ♦  ♦  ♦ 
There  is  nothing  from  the  beginning  to  the 
end  of  the  section  to  indicate  that  Con- 
gress had  in  mind  that  it  was  making  any 
provisions  concerning  the  correspondence  re- 
ceived or  sent  by  the  railroad  companies. 
The  primary  object  to  be  accomplished  was 
to  establish  a  uniform  system  of  account- 
ing and  bookkeeping,  and  to  have  an  inspec- 
tion thereof.  If  it  intended  to  permit  the 
Commission  to  authorize  examiners  to  seize 
and  examine  all  correspondence  of  every 
nature.  Congress  would  have  used  language 
adequate  to  that  purpose.  A  sweeping  pro- 
vision of  that  nature,  attended  with  such 
consequences,  would  not  be  likely  to  have 
been  enacted  without  probable  exceptions  as 
to  some  lines  of  correspondence  required  to 
be  kept  open  and  subject  to  inspection  upon 
demand  of  the  agents  of  the  government." 

"The  right  of  inspection  and  examination 
given  by  the  interstate  commerce  act  by 
the  amendment  to  §  20  was  not  intended  to 
be  limited  to  such  accounts,  records,  and 
memoranda  only  as  were  made  after  the 
passage  of  the  act,  but  is  Intended  to  permit 
an  examination  of  all  such  accounts,  rec- 
ords, and  memoranda,  for  the  purpose  of 
carrj'ing  out  the  provisions  of  the  act." 
U.  S.  V.  Louisville,  etc.,  R.  Co.,  (1915)  236 
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U.  S.  318,  35  S.  Ct.  363,  59  U.  S.  (L.  ed.) 
598,  affirming  (D,  C.  Ky.  1914)  212  Fed.  486. 
In  United  States  v.  Nashville,  etc.  Ky., 
(M.  D.  Tenn.  1914)  217  Fed.  254,  the  ex- 
tent of  the  right  of  direct  access  to  the 
record  in  the  possession  of  the  carriers,  for 
the  purpose  of  an  independent  examination, 
was  involved.  The  court,  defining  the  ques- 
tion as  one  dependent  on  the  true  scope  and 
meaning  of  tne  words  "accounts,  records 
and  memoranda"  as  used  in  this  section, 
said:  "The  provisions  of  this  section  of 
the  Act  in  reference  to  the  ^accounts,  re- 
cords and  memoranda'  to  be  kept  by  com- 
mon carriers  are  to  be  construed  in  the 
light  of  the  well-settled  principles  govern- 
ing the  construction  of  statutes  in  deroga- 
tion of  the  common  law  and  of  a  penal  na- 
ture; and  they  are  to  be  read  not  only  in 
connection  with  the  other  provisions  of  the 
Act,  above  mentioned,  in  reference  to  the 
obtaining  of  information  by  the  Commis- 
sion through  other  methods  than  direct  ex- 
amination, in  which  broad  language  is 
used  in  marked  contrast  to  the  limited 
phrase  'accounts,  records  and  memoranda,' 
but  also,  in  such  manner  that,  if  rea- 
sonably possible,  these  words  may  be 
given  the  same  meaning  wherever  used, 
and  a  harmonious  and  consistent  construc- 
tion given  to  the  several  provisions  of 
the  Act  in  reference  thereto.  After  careful 
consideration,  I  have  reached  the  conclu- 
sion that  the  'accounts,  records  and  memo- 
randa' of  common  carriers  to  which  the 
Commission  is  given  the  right  of  access  and 
examination  are  those  whose  form  it  is,  by 
the  sehtence  immediately  preceding,  au- 
thorized to  prescribe;  and  that  the  phrase 
'accounts,  records  and  memoranda'  as  used 
in  this  section  of  the  Act  does  not  relate  to 
correspondence  or  other  original  papers  or 
documents  in  the  possession  of  the  carriers, 
constituting  part  of  their  business  acts  and 
transactions,  but  to  the  records  of  such  acts 
and  transactions,  including  the  movements 
of  traffic  as  well  as  accounts  of  receipts 
and  expenditures,  which  the  carriers  are  re-* 
quired  to  enter  'on  the  books  and  in  the 
manner'  and  forms  which  the  Commission 
may  prescribe,  constituting  book  entries  of 
their  acts  and  transactions,  in  the  nature 
of  a  general  system  of  accounting,  which 
shall  be  at  all  times  subject  to  inspection 
and  examination  by  the  Commission.  In 
Harriman  v.  United  States,  211  U.  S.  407, 
421,  29  Sup.  Ct.  115,  63  L.  ed.  253,  such 
'accounts,  records  and  memoranda'  are  re- 
ferred to,  in  general  terms,  as  'accounts;' 
in  Interstate  Commission  v.  Goodrich  Tran- 
sit Co.,  224  U.  S.  194,  32  Sup.  Ct.  436,  66 
L.  ed.  729,  they  are  variously  designated  a^ 
'a  system  of  accounting'  provided  in  the 
orders  of  the  Commission  (p.  211),  'ac- 
counts to  be  kept  in  a  uniform  way  and  to 
be  open  to  the  inspection  of  the  Commission' 
(p.  211),  'accounts'  (p.  211)  and  a  'general 
form  of  accounting,'  (p.  212)  ;  and  in  Kansas 
City  Railway  v.  United  States,  231  U.  S. 
423,  34  Sup.  Ct.  125,  131  (58  L.  ed.  296), 
reference  is   made  to   the  'declared  object 
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of  standardizing  railroad  accounts'  (p.  440) 
and  to  the  purpose  manifested  by  Congress 
'to  standardize  and  render  uniform  the  ac- 
counts of  the  different  carriers  both  with 
respect  to  matters  that  entered  into  prop- 
erty and  the  improvements  thereof,  on  the 
one  hand,  and  the  current  operations  of  the 
company,  on  the  other*  ( p.  442 ) .  It  further 
appears  that  all  the  provisions  in  question 
in  reference  to  the  'accounts,  records  and 
memoranda'  of  common  carriers,  which  were 
incorporated  by  the  Act  of  1906  as  an 
amendment  to  the  Interstate  Commerce  Act, 
are  derived,  in  literal  and  exact  terms,  from 
the  draft  of  a  bill  submitted  to  Congress 
by  the  Commission,  in  1905,  the  passage  of 
wnich  it  recommended;  and  that  in  recom- 
mending to  Congress  the  adoption  of  this 
amendment  the  Commission  entitled  that 
portion  of  its  report  dealing  with  this 
matter  'Examination  of  Books  of  Account,' 
and  under  this  heading  said:  'An  efficient 
means  of  discovering  illegal  practices  would 
be  found,  as  we  believe,  in  authority  to  pre- 
scribe the  form  in  which  books  of  account 
shall  be  kept  by  railways,  with  the  right  on 
the  part  of  the  Commission  to  examine  such 
books  at  any  and  all  times  through  expert 
accountants.  This  reconunendation  has 
been  urged  upon  the  attention  of  Congress 
in  previous  reports,  and  we  earnestly  re- 
new it  at  this  time.  Probably  no  one  thing 
would  go  further  than  this  toward  the  de- 
tection and  punishment  of  rebates  or  kin- 
dred wrongdoing.'  (Nineteenth  Annual 
Report  of  Interstate  Commerce  Commission, 
1905,  at  pp.  11,  177  and  182.)  I  cannot 
believe  that  Congress  in  adopting  the 
amendment  thus  recommended  for  the  pur- 
pose of  giving  the  Commission  authority 
'to  prescribe  the  form  in  which  the  books  of 
accounts  shall  be  kept  by  railways'  and  to 
examine  'such  books^  at  all  times  through 
expert  accountants,  contemplated  that  such 
amendment  would  give  the  commission  the 
right  of  free  and  unlimited  access  at  all 
times,  to  the  entire  general  correspondence 
of  the  railways,  upon  all  subjects  whatso- 
ever, however  remote  from  the  purposes  of 
the  Act  or  foreign  to  the  province  of  the 
commission,  and  including,  it  is  to  be  noted, 
letters  sent  to  the  carriers  by  their  cor- 
respondents, as  to  which  the  commission 
could  obviously  prescribe  no  form.  There 
are  in  the  act  as  thus  amended,  no  words 
indicating  this  intention  on  the  part  of 
Congress,  such  as  a  general  provision  giving 
the  commission  the  right  to  inspect  all  cor- 
respondence of  carriers  subject  to  the  act, 
or  all  their  books,  papers  and  documents,  or 
other  apt  words  of  general  and  unrestricted 
import;  and  nothing,  in  short,  that  in  my 
opinion,  indicates  or  suggests  such  intention. 
I  am  therefore  constrained  to  conclude  that 
such  right  of  examination  of  the  general 
correspondence  of  the  carrier  is  not  con- 
ferred upon  the  commission  by  section  20  of 
this  act;  although  the  inspection  thereof 
may  be  obtained  by  the  commission  under 
writ  of  subpoena  in  the  instances  and  for 
the  purposes  coming  within  the  provisions 
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of  section  12  of  the  act.  See  Harriman  v. 
United  States,  211  U.  S.  407,  29  Sup.  Ct. 
115,  53  I*,  ed.  253.  And  while  apparently 
the  effect  of  the  proviso  incorporated  in  sec- 
tion 20  of  the  Act  by  the  act  of  1909,  is 
to  confer  upon  the  commission,  by  implica- 
tion, the  additional  right  to  examine  such 
'records,  books,  blanks,  tickets,  stubs  or  docu- 
ments' of  a  carrier,  relating  to  'operating, 
accounting,  or  flnanciar  matters,  as  it  may, 
by  orders  require  to  be  preserved,  tliis  ob- 
viously does  not  confer  upon  the  commis- 
sion any  right  to  inspect  a  carrier's  general 
correspondence  which  is  neither  alleged  nor 
shown  to  contain  any  accounts  of  this  char- 
acter. It  therefore  follows  that,  in  the  in- 
stant case,  the  defendant  in  refusing  the 
examiner  access  to  its  general  correspond- 
ence files,  as  demanded  by  him,  neither 
failed  to  comply  with,  nor  violated,  any  pro- 
vision of  the  Interstate  Commerce  Act  or 
its  amendments;  and  hence  the  plaintiff  is, 
all  other  considerations  aside,  not  entitled 
under  the  act»  to  the  writ  of  mandamus 
sought." 

State  lAws.  — In  State  v.  Seaboard  Air 
Line  Ry.,  (N.  C.  1915)  84  S.  E.  283,  a  state 
statute  aimed  at  the  regulation  of  shipments 
of  intoxicating  liquors  into  the  state  of 
North  Carolina  was  held  valid  which  pro- 
vided as  follows:  ''All  express  companies, 
railroad  companies,  or  other  transportation 
companies  doing  business  in  this  state  are 
required  hereby  to  keep  a  separate  book  in 
which  shall  be  entered  immediately  upon 
receipt  thereof  the  name  of  the  person  to 
whom  the  liquor  is  shipped,  the  amount  and 
kind  received,  and  the  date  when  received, 
the  date  when  delivered,  by  whom  delivered, 
and  to  whom  delivered,  after  which  the  rec- 
ord shall  be  a  blank  space,  in  which  the  con- 
signee shall  be  required  to  sign  his  name,  or 
if  he  cannot  write,  shall  make  his  mark  in 
the  presence  of  a  witness,  before  such  liquor 
is  delivered  to  such  consignee,  and  which 
said  book  shall  be  open  for  inspection  to  any 
officer  or  citizen  of  the  state,  county,  or 
municipality  any  time  during  business 
hours  of  the  company,  and  said  book  shall 
constitute  prima  facie  evidence  of  the  facts 
therein  and  will  be  admissible  in  any  of 
the  courts  of  this  state.  Any  express  com- 
pany, railroad  company,  or  other  trans- 
portation company  or  any  employee  or 
agent  of  any  express  company,  railway  com- 
pany, or  other  transportation  company  vio- 
lating the  provisions  of  this  section  shall 
be  guilty  of  a  misdemeanor."  The  court 
said:  ''It  is  further  contended,  not  only 
that  this  state  legislation  invades  a  field 
exclusively  referred  by  the  Constitution  to 
federal  regulation,  but  that,  on  this  particu- 
lar subject,  Congress  has  specially  acted, 
and  that  this  state  legislation  is  in  direct 
violation  of  the  federal  statute  intended  to 
control  the  matter,  and  by  which  interstate 
carriers  are  prohibited  from  keeping  any 
'accounts,  records  or  memoranda  other  than 
those  prescribed  by  the  Interstate  Commerce 
Commission,*  section  20  of  the  act  to  regu- 
late   commerce.      If    it    be    conceded    that 
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there  is  direct  conflict  between  the  state 
statute  and  the  provision  of  the  federal 
law  concerning  this  subject,  and  we  are 
right  in  the  position  that,  when  Congress 
made  certain  interstate  shipments  of  in- 
toxicating liquor  illegal  and  referred  the 
regulation  thereof  to  the  police  power  of 
the  states,  it  thereby  granted  the  inci- 
dental right  to  make  this  power  effective, 
in  that  case  the  VVebb-Kenyon  Law,  being 
the  later  expression  of  the  congressional 
will,  might  very  well  be  construed  to  modify 
to  that  extent  the  former  federal  laws  and 
regulations  on  the  subject.  But  in  fact 
there  is  no  conflict.  Taking  judicial  notice 
of  the  regulations  of  the  action  of  the  Inter- 
state Commerce  Commission,  which  we  are 
permitted  to  do,  when  the  regulations  of 
an  important  governmental  department, 
made  pursuant  to  a  public  statute  and  de- 
signed and  intended  to  control  the  general 
public  have  the  force  of  a  public  law  (State 
V.  Railroad,  141  N.  C.  846,  64  S.  E.  294), 
we  know  that,  pursuant  to  this  public  stat- 
ute, the  Interstate  Commerce  Commission 
has  required  interstate  carriers  to  keep  a 
standard  and  uniform  set  of  books,  showing 
the  movements  of  traffic,  and  that  it  is  done 
with  a  view  to  facilitate  examination  by 
official  agents  and  to  remove  or  minimize, 
as  far  as  possible,  the  opportunity  to  dis- 
criminate among  shippers;  and  there  is 
nothing  in  this  state  statute  that  in  any 
way  militates  against  the  requirement  or 
purpose  of  such  a  regulation.  The  book  re- 
quired by  the  state  law  is  simply  an  ex- 
cerpt from  the  books  which  the  carrier  is 
required  to  keep  by  the  Commission,  and, 
recognizing  this,  the  facts  show  that  the  de- 
fendant had  actually  kept  the  book  in  this 
instance.  Being,  as  stated,  only  an  extract 
from  the  carrier's  general  records,  such  a 
book  is  no  burden  on  commerce,  but  only 
a  reasonable  police  regulation,  necessary  to 
the  effective  regulation  and  control  of  a 
subject  submitted  to  it  by  the  federal  law.** 

n.  Carmack  Amendment. 

Constitutionality.  —  That  the  primary 
liability  clause  does  not  offend  the  due  proc- 
ess of  law  clause  of  the  constitution  is  set- 
tled. Cleveland,  etc.,  R.  Co.  v.  Hayes,  (Ind. 
1914)   104  N.  E.  581. 

Reason  for  amendment.  —  In  New  York, 
etc.,  R.,  Co.  V.  Peninsula  Produce  Exchange, 
(1916)  240  U.  S.  34  {affirming  122  Md. 
215 ) ,  the  court  said :  "We  need  not  review 
at  length  the  considerations  which  led  to 
the  adoption  of  this  amendment.  These 
were  stated  in  Atlantic  Coast  Line  v.  River- 
side Mills,  219  U.  S.  186,  199-203.  It  was 
there  pointed  out  that  along  with  singleness 
of  rate  and  continuity  of  carriage  in 
through  shipments  there  had  grown  up  the 
practice  of  requiring  specific  stipulations 
limiting  the  liability  of  each  separate  com- 
pany to  its  own  part  of  the  through  route, 
and,  as  a  result,  the  shipper  could  look  to 
the  initial  carrier  for  recompense  only  'for 
loss,  damage  or  delay'  occurring  on  its  ovm 
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line.  This  'burdensome  situation'  was  'the 
matter  which  Congress  undertook  to  regu- 
late.' And  it  was  concluded  that  the  re- 
quirement that  interstate  carriers  holding 
themselves  out  as  receiving  packages  for 
destinations  beyond  their  own  terminal 
should  be  compelled  'as  a  condition  of  con- 
tinuing in  that  traffic  to  obligate  themselves 
to  carrv  to  the  point  of  destination,  using 
the  lineis  of  connecting  carriers  as  their  own 
agencies/  was  within  the  power  of  Congress. 
The  rule,  said  the  court  in  defining  the 
purpose  of  the  Carmack  amendment,  'is 
adapted  to  secure  the  rights  of  the  shipper 
by  securing  unity  of  transportation  with 
unity  of  responsibility.'  And,  again,  we 
said  in  Adams  Express  Company  v.  Cron- 
ingcr,  226  U.  S.  491,  that  this  legislation 
embraces  *the  subject  of  the  liability  of  the 
carrier  under  a  bill  of  lading  which  he  must 
issue.  *  •  ♦  The  duty  to  issue  a  bill  of 
lading  and  the  liability  thereby  assumed  are 
covered  in  full,  and  though  there  is  no  refer- 
ence to  the  effect  upon  state  regulation,  it 
is  evident  that  Congress  intended  to  adopt 
a  uniform  rule  and  relieve  such  contracts 
from  the  diverse  regulation  to  which  they 
had  been  theretofore  subject.'"  See  to  the 
same  effect  Eastover  Mule,  etc.,  Co.  v.  At- 
lantic Coast  Line  R.  Co.,  (1014)  99  S.  C. 
470,  83  S.  E.  599. 

"Prior  to  the  passage  by  Congress  in 
1906  of  what  is  generally  known  as  the  Car- 
mack  amendment  to  the  Interstate  Com- 
merce Act,  the  liability  of  the  carrier  for 
loss  or  damage  to  interstate  shipments  was 
determined,  in  the  state  courts,  either  by 
the  application  of  common-law  rules  as  de- 
clared by  such  courts,  or  of  statutory  pro- 
visions existing  in  particular  states;  the 
result  being  that,  under  exactly  similar  con- 
ditions, the  existence  and  the  extent  of  the 
liability  depended  very  largely  upon  the 
forum  in  which  it  was  attempted  to  be  en- 
forced by  the  shipper.  The  main  purpose 
and  effect  of  the  Carmack  amendment  was 
to  provide  a«  uniform  rule  as  to  the  liability 
of  interstate  carriers  of  goods,  to  relieve 
them  from  the  diverse  rules  to  which  they 
had  been  therefore  subject,  and  to  supersede 
all  the  regulations  and  policies  of  a  particu- 
lar state  upon  the  subject.  The  question  of 
the  binding  effect  upon  the  shipper  of  pro- 
visions contained  in  a  bill  of  lading  deliv- 
ered to  him  by  the  carrier  was  one  of  the 
many  upon  which  variant  views  were  held 
and  enforced  in  the  different  state  courts. 
In  some  tribunals  it  was  considered  that  a 
shipper  who  had  accepted  a  bill  of  lading 
was  conclusively  presumed,  in  the  absence 
of  evidence  of  fraud,  to  have  thereby  as- 
sented to  the  terms  of  the  instrument,  and 
he  was  not  permitted  to  deny  that  stipula- 
tions therein  were  known  and  assented  to 
by  him.  In  other  jurisdictions  it  was  con- 
sidered that,  although  the  acceptance  of  the 
bill  of  lading  by  the  shipper  raised  a  pre- 
sumption that  he  knew  of  and  assented  to 
the  provisions  thereof,  such  presumption 
might  be  overcome,  and  the  shipper  relieved 
from    the    obligations    imposed    upon    him 
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thereby,  by  proof  of  lack  of  knowledge 
thereof,  and  nonassent  thereto,  by  him.  In 
still  other  jurisdictions  it  was  held  that  the 
stipulations  contained  in  the  bill  of  lading 
were  not  binding  on  the  shipper,  unless  the 
carrier  proved  his  assent  thereto  by  evidence 
other  than  the  mere  delivery  thereof  to  and 
its  acceptance  by  him."  Spada  v.  Pennsyl- 
vania R.  Co.,  (1914)  86  N.  J.  L.  187,  92 
Atl.  379. 

Effect  on  state  statutes.  —  By  the  Car- 
mack amendment  to  the  Hepburn  Act,  Con- 
gress has  legislated  directly  upon  the  car- 
rier's liability  for  loss  of  and  damage  to 
interstate  shipments,  and  this  and  other  fed- 
eral legislation  on  the  subject  of  interstate 
commerce  is  supreme  and  exclusive,  and 
supersedes  all  state  laws.  Boston,  etc.,  R. 
Co.  v.  Hooker,  (1914)  233  U.  S.  97,  34  S. 
Ct.  526,  58  U.  S.  (L.  ed.)  868,  Ann.  Cas. 
1915D  693,  L.R.A.1916B  460,  (reversing 
(1911)  209  Mass.  598,  95  N.  E.  946,  Ann. 
Cas.  1912B  669);  St.  Louis,  etc.,  R.  Co.  v. 
Faulkner,  (1914)  111  Ark.  430,  164  S.  W. 
763;  Mitchell  v.  Atlantic  Coast  Line  R.  Co., 
(1915)  15  Ga.  App.  797,  84  S.  E.  227; 
Robinson  v.  Louisville,  etc.,  R.  Co.,  (1914) 
160  Ky.  235,  169  S.  W.  831;  Southern  R. 
Co.  V.  North  State  Cotton  Co.,  (Miss.  1914) 
64  So.  965 ;  Donovan  v.  Wells,  Fargo  &  Co., 
(1915)  265  Mo.  291,  177  S.  W.  839;  John- 
son Grain  Co.  v.  Chicago,  etc.,  R.  Co., 
(1914)  177  Mo.  App.  194,  164  S.  W  182; 
Bailey  v.  Missouri  Pac.  R.  Co.,  (1914)  184 
Mo.  App.  457,  171  S.  W.  45;  Thomaa  Bros, 
v.  St.  Louis,  etc.,  R.  Co.,  (1915)  188  Mo. 
App.  22,  173  S.  W:  96;  Kent  v.  Chicago, 
etc.,  R.  Co.,  (1916)  189  Mo.  App.  424,  176 
S.  W.  1105;  Spada  v.  Pennsylvania  R.  Co., 
(1914)  86  N.  J.  L.  187,  92  Atl.  379;  Chi- 
cago, etc.,  R.  Co.  V.  Bruce,  (Okla.  1915) 
150  Pac.  880;  San  Antonio  &  A.  P.  Ry.  Co. 
V.  Bracht,  (Tex.  1915)   172  S.  W.  1116. 

That  the  Carmack  Amendment  supersedes 
all  the  regulation  and  policies  of  a  particu- 
lar state  upon  the  same  subject  results 
from  its  general  character.  It  embraces  the 
subject  of  the  liability  of  the  carrier  under 
a  bill  of  lading  which  he  must  issue,  and 
limits  his  power  to  exempt  himself  by  rule, 
regulation,  or  contract.  Almost  every  de- 
tail of  the  subject  is  covered  so  completely 
that  there  can  be  no  rational  doubt  but  that 
Congress  intended  to  take  possession  of  the 
subject  and  supersede  all  state  regulation 
with  reference  to  it.  Only  the  silence  of 
Congress  authorized  the  exercise  of  the  po- 
lice power  of  the  state  upon  the  subject  of 
such  contracts;  but,  when  Congress  acted 
in  such  a  way  as  to  manifest  a  purpose  to 
exercise  its  conceded  authority,  the  regu- 
latincr  power  of  the  state  ceased  to  exist. 
Gamble-Robinson  Commission  Co.  v.  Union 
Pac.  R.  Co.,  (1914)  262  111.  400,  104  N.  E. 
666. 

Congress  has  so  far  taken  over  the  sub- 
ject of  a  carrier's  liability  for  loss  or  dam- 
age to  interstate  shipments  as  to  invalidate 
the  provisions  of  Civ.  Code  S.  C.  1912, 
§  2573,  in  so  far  as  they  may  subject  a 
terminal  carrier  to  the  prescribed  penalty 
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of  $50  for  failure  to  pay  promptly  a  claim 
for  damages  to  an  interstate  stiipment,  no 
matter  where  the  loss  occurred,  unless  the 
carrier  proves  that  the  shipment  never  came 
into  its  possession,  or  succeeds,  within  the 
40  days  allowed,  in  shifting  the  loss  by 
giving  notice  as  to  when,  where,  and  by 
which  carrier  the  property  was  damaged,  or 
by  showing  that  it  used  due  diligence,  but 
was  unable  to  discover  where  the  damage 
occurred:  nor  is  the  statute  saved  bv  call- 
ing  it  an  exercise  of  the  police  power,  or  by 
the  proviso  in  Act  June  29,  1906,  saving  the 
rights  of  holders  of  bills  of  lading  under 
existing  laws.  Spence  v.  Southern  R.  Co., 
(S.  C.  1915)  85  S.  E.  1058. 

This  amendment  applies  only  to  caniers 
of  property  transported  as  freight  and  not 
to  telegraph  and  telephone  companies. 
Bailey  v.  Western  Union  Tel.  Co.,  (Tex. 
1914),  171  S.  W.  839,  wherein  the  court 
said:  ''It  was  niade  a  part  of  the  Inter- 
state Commerce  Act  some  time  previous  to 
the  adoption  of  the  amendment  making  that 
act  applicable  to  telegraph  and  telephone 
companies,  and  at  a  time  when  carriers  of 
paE>sengers  and  freight  were  the  only  trans- 
portation companies  sought  to  be  regulated 
by  that  act." 

What  constitutes  transportation  from 
point  in  one  state  to  point  in  another. — 
In  WichiU  Falls,  etc.,  R.  Co.  v.  Asher, 
(Tex.  1914)  171  S.  W.  1114,  the  court  said: 
"The  purpose  and  object  and  the  subject- 
matter  of  the  act  being  applicable  to  through 
shipments,  we  are  unable  to  read  into  the 
act  that  where  a  shipment  originates  and 
the  point  of  destination  is  within  the  same 
state,  that  because  it  passes  through  a  point 
in  a  foreign  state  in  order  to  return  to  the 
state  of  origin,  such  would  be  transporta- 
tion from  a  point  in  one  state  to  a  point  in 
another  state." 

An  "interstate  shipment"  includes  a  ship- 
ment destined  to  another  state  over  a  con- 
necting road  although  the  initial  carrier 
only  obligated  itself  to  transport  the  prop- 
erty shipped  to  the  end  of  its  line  which 
did*  not  extend  bevond  the  state.  Galveston, 
etc..  R.  Co.  V.  Carmack,  (Tex.  1915)  176 
S.  W.  158. 

The  Carmack  amendment  does  not  apply 
to  foreign  commerce  but  only  to  transpor- 
tation between  the  states.  Thus,  where  a 
carrier  issued  bills  of  lading  which  express- 
ly provided  that  the  carrier  issuing  them 
isf'Ued  them  only  on  its  own  behalf  over  its 
own  lines  and  as  agent  for  the  connecting 
lines  without  a  joint,  but  several  liability, 
it  was  held  that  the  carrier  was  not  liable 
under  the  bill  of  lading,  for  the  failure  of 
a  connecting  ocean  carrier  to  accept  the 
shipment  for  transportation  at  an  agreed 
rate,  to  its  destination  in  a  foreign  coun- 
try, and  this  would  be  so  even  if  it  had 
been  the  initial  carrier  which  had  issued  the 
bill  of  lading.  J.  H.  Hamlen,  etc.,  Co.  v. 
Illinois  Cent.  R.  Co.,  (E.  D.  Ark.  1914)  212 
Fed.  324.  See  further  to  the  effect  tliat  the 
Carmack  amendment  does  not  apply  to  a 
shipment  from  a  point  in  one  state  to  a 


foreign  country,  Burke  v.  Gulf,  etc.  R.  Co.. 
(1914)  147  N."  Y.  Supp.  794;  Best  v.  Great 
Northern  R.  Co.,  (1916)  159  Wis.  429,  150 
N.  W.  484. 

Through  bill  of  lading  as  determining  in- 
terstate character  of  shipment.  —  The  rule 
may  be  considered  as  firmly  established 
that,  when  a  commodity  has  been  delivered 
to  a  common  carrier,  to  be  transported  on 
a  continuous  voyage  or  trip  to  a  point  be- 
yond the  limits  of  the  state  where  delivered, 
the  character  of  interstate  or  foreign  com- 
merce attaches  thereto,  and  it  is  immaterial 
whether  the  shipment  be  made  on  a  through 
bill  of  lading,  or  upon  a  bill  or  bills  issued 
for  transportation  between  intrastate  points. 
Bailey  v.  Missouri  Pac.  R.  Co.,  (1914)  184 
Mo.  App.  467,  171  S.  W.  45,  wherein  the 
court  said:  "In  the  case  of  Kolkmeyer  v. 
Railroad,  decided  by  this  court  at  the  pres- 
ent term,  we  recognized  this  rule,  and  our 
conclusion  that  the  shipment  there  was  in- 
trastate commerce  was  based  on  the  absence 
of  an  intention  that  the  transportation, 
which  originated  in  this  state,  should  con- 
tinue bevond  Kansas  City  into  an  adjoining 
state." 

Under  the  Carmack  amendment  whenever 
a  carrier  accepts  goods  for  shipment  to  a 
point  on  another  line  in  another  state  it  ib 
conclusively  treated  as  having  made  a 
through  contract;  and  that  it  thereby  elects 
to  treat  the  connecting  carrier  as  its  agent, 
and  must  be  treated  as  though  the  point 
of  destination  was  on  its  own  line.  Gamble- 
Robinson  Commission  Co.  v.  Union  Pac.  R. 
Co.,  (1914)  262  111.  400,  104  X.  E.  666. 

Issuance  of  receipt  or  bill  of  lading. — 
One  of  the  dominating  features  of  the  Car- 
mack amendment  is  its  mandatory  require- 
ment that  the  initial  carrier  shall  issue  to 
the  shipper  a  receipt  or  bill  of  lading  for 
property  received  by  it  for  transportation 
from  one  state  to  another.  Such  receipt  or 
bill  of  lading  is  in  form  and  in  essence  a 
contract,  and,  when  issued,  constitutes  the 
agreement  between  the  ship]>er  and  the  car- 
rier which  regulates  and  defines  their  re- 
spective rights  and  liabilities,  except  as  to 
stipulations  contained  therein  which  are  re- 
pugnant to  that  amendment,  or  other  fed- 
eral law.  By  force  of  that  amendment  the 
delivery  to,  and  acceptance  by,  tlie  shipper 
of  such  a  bill  of  lading  constitutes  it  a 
binding  contract  on  his  part,  so  far  as  the 
valid  provisions  thereof  are  concerned,  even 
if  he  does  not  know  of  the  stipulations  con- 
tained therein,  and  has  not  by  any  act,  ex- 
cept the  mere  acceptance  of  the  bill,  signi- 
Hed  his  assent  to  them.  Boston,  etc.,  R.  Co. 
v.  Hooker,  (1914)  233  U.  S.  97.  34  S.  Ct. 
526,  58  U.  S.  (L.  ed.)  868,  Ann.  Cas.  1915D 
593,  L.R.A.  1915B  450.  And  not  only  are 
the  valid  stipulations  of  the  bill  of  lading 
binding  upon  the  shipper  to  the  initial  car- 
rier that  issues  it,  but  thev  also  inure  to 
the  benefits  of  every  connecting  carrier 
along  the  route  over  which  the  goods  arc 
forwarded.  Spada  v.  Pennsylvania  R.  Co., 
(1914)  86  X.  J:  L.  187,  92  Atl.  379. 

The  amendment  to  the  Interstate  Com- 
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merce  Act  referred  to  makes  it  the  duty  of 
a  railroad  company  receiving  property  for 
transportation  from  a  point  in  one  state  to 
a  point  in  another  state  to  issue  a  receipt 
or  bill  of  lading  therefor.  But  the  liability 
imposed  by  the  act  is  not  dependent  upon 
the  issue  of  such  receipt  or  bill  of  lading. 
The  liability  is  created  by  the  railroad  com- 
pany receiving  and  agreeing  to  the  ship- 
ment of  the  property.  The  receipt  or  bill 
of  lading  is  evidence  of  the  contract;  but 
its  issuance  is  not  necessary  to  create  th»f> 
liability.  It  is  expressly  provided  that  no 
contract,  receipt,  rule,  or  regulation  shall 
exempt  the  railroad  company  from  the  lia- 
bility imposed.  It  ^eems  obvious  that  the 
railroad  company  cannot  be  permitted  to  re- 
lieve itself  oi  liability  by  failing  to  perform 
its  duty  in  the  issuance  of  the  bill  of  lading. 
Gamble-Robinson  Commission  Co.  v.  Union 
Pac.  R.  Co.,  (1914)  262  111.  400,  104  N.  E. 
666.  See  t6  the  same  effect  Bowden  v.  Phil- 
adelphia, etc.,  R.  Co.,  (Del.  1914)  01  Atl. 
209 ;  Keithley  V.  Lusk,  ( 1915 )  190  Mo.  App. 
468,  177  S.  W.  756;  Morrison  Grain  Co.  v. 
Missouri,  Pac.  R.  Co.,  (1914)  182  Mo.  App. 
339,  170  S.  W.  404. 

Baggage  checks  as  receipts.  —  In  Boston, 
etc.,  R.  Co.  v.  Hooker,  (1914)  233  U.  S.  97, 
34  S.  Ct.  526,  58  U.  S.  (L.  ed.)  868,  Ann. 
Cas.  1915D  593,  L.R.A.1915B  450,  {revers- 
ing (1911)  209  Mass.  598,  95  N.  E.  945, 
Ann.  Cas.  1912B  669 ) ,  the  court  said :  ''We 
do  not  think  the  requirement  of  the  Car- 
mack  amendment,  that  a  railway  company 
receiving  property  for  transportation  in  in- 
terstate conmierce  shall  issue  a  receipt  or 
bill  of  lading  therefor,  required  other  re- 
ceipts than  baggage  checks,  which  it  is 
fe>hown  were  issued  when  the  baggage  was 
received  in  this  case.  When  the  amend- 
ment was  passed  Congress  well  knew  that 
baggage  was  not  carried  upon  bills  of  lad- 
ing, and  that  carriers  had  been  accustomed 
to  vbvue  checks  upon  receipt  of  baggage. 
VVe  do  not  think  it  was  intended  to  require 
a  departure  from  this  practice  when  the 
matter  was  placed  under  regulation  by 
schedules  filed  and  subject  to  change  for 
unreasonableness  upon  application  to  the 
Commission.  Such  checks  are  receipts,  and 
there  is  no  special  requirement  in  ^e  stat- 
ute as  to  their  form.  It  is  doubtless  in  the 
power  of  the  Interstate  Commerce  Commis- 
sion to  make  requirements  as  to  the  checks 
or  receipts  to  be  given  for  baggage  if  that 
subject  needs  regulation." 

Power  of  connecting  carrier  to  engraft 
conditions  on  shipper's  contract  with  initial 
carrier.  —  The  contract  of  the  initial  carrier 
fixes  the  liability  of  the  parties  executing 
the  contract,  as  well  as  that  of  the  inter- 
mediate and  connecting  carriers,  and  under 
the  law  such  connecting  carriers  become  the 
ngents  of  the  initial  carrier,  and  are  charged 
with  the  duty  of  carrying  out  the  contract 
of  their  principal,  with  no  right  or  power 
to  ingraft  new  conditions  or  stipulations  on 
the  contract  already  lawfully  made  and  ex- 
ecuted, binding  them  fully  to  perform  their 
part  of  the  contract  of  carriers  under  the 
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terms  of  said  contract.     Missouri,  etc.,  R. 
Co.  V.  Ward,  (Tex.  1914)  169  S.  W.  1035. 

Parol  contract.  —  An  oral  contract  of 
shipment  is  not  rendered  invalid  by  the 
Carmack  amendment  unless  it  is  made  in 
violation  of  the  filed  schedules  and  rates 
published  by  the  Interstate  Commerce  Com- 
mission. Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Vas- 
binder,  (Tex.  1915)   172  S.  W.  763. 

But  an  oral  agreement  contrary  to  filed 
schedules  is  invalid.  Atchison,  etc.,  R.  Co. 
V.  Robinson,  (1914)  233  U.  S.  173,  34  S.  Ct. 
556,  58  U.  S.  (L.  ed.)  901,  {reversing 
(1912)  36  Okla.  435,  129  Pac.  20)  wherein 
the  court  said:  "That  the  effect  of  the 
Carmack  Amendment  to  the  Hepburn  Act, 
§  20,  act  of  June  29,  1906,  c.  3591,  34  Stat. 
684,  593,  was  to  give  the  Federal  jurisdic- 
tion control  over  interstate  commerce  and 
to  make  supreme  the  Federal  legislation 
regulating  liability  for  property  trans- 
ported by  common  carriers  in  interstate 
commerce  has  been  so  recently  and  repeat- 
edly decided  in  this  court  as  to  require  now 
little  more  than  a  reference  to  some  of  the 
cases.  Kansas  City  Southern  Ry.  Co.  v. 
Carl,  227  U.  S.  639;  Missouri,  Kansas  & 
Texas  Ry.  (3o.  v.  Harriman,  227  U.  S.  657; 
Chicago,  Rock  Island  &  Pacific  Ry.  Co.  v. 
Cramer,  232  U.  S.  490;  Great  Northern  Ry. 
Co.  V.  O'Connor,  232  U.  S.  508.  We  regard 
these  cases  as  settling  the  proposition  that 
the  shipper  as  well  as  the  carrier  is  bound 
to  take  notice  of  the  filed  tariff  rates  and 
that  so  lone  as  they  remain  operative  they 
are  conclusive  as  to  the  rights  of  the  par- 
ties, in  the  absence  of  facts  or  circumstances 
showing  an  attempt  at  rebating  or  false 
billing.  Great  Northern  Ry.  Co.  v.  O'Con- 
nor, supra.  To  give  to  the  oral  agreement 
upon  which  the  suit  was  brought,  the  pre- 
vailing effect  allowed  in  this  case  by  the- 
charge  in  the  trial  court,  affirmed  by  the 
judgment  of  the  Supreme  Court  of  the 
State,  would  be  to  allow  a  special  contract 
to  have  binding  force  and  effect  though 
made  in  violation  of  the  filed  schedules 
which  were  to  be  equally  observed  by  the 
shipper  and  carrier.  If  oral  agreements  of 
this  character  can  be  sustained  then  the 
door  is  open  to  all  manner  of  special  con- 
tracts, departing  from  the  schedules  and 
rates  filed  w^ith  the  Commission.  Kansas 
City  Southern  Ry.  Co.  v.  Carl,  supra,  p.  652. 
To  maintain  the  supremacy  of  such  oral 
agreements  would  defeat  the  primary  pur- 
poses of  the  Interstate  Commerce  Act,  so 
often  affirmed  in  the  decisions  of  this  court, 
which  are  to  require  equal  treatment  of  all 
shippers  and  the  charging  of  but  one  rate 
to  all,  and  that  the  one  filed  as  required 
by  the  act."  See  to  the  same  effect,  Atchi- 
son, etc.,  R.  Co.  V.  Moore,  (1914)  233  U.  S. 
182,  34  S.  Ct.  558,  58  U.  S.  (L.  ed.)  906; 
Central  of  Georgia  R.  Co.  v.  Curtis,  ( 1914 ) 
14  Ga.  App.  716,  82  S.  E.  318. 

Who  is  initial  carrier.  —  Under  the  Car- 
mack amendment  declaring  in  substance 
that  the  receiving  carrier  has  the  obligation 
of  through  transportation  with  a  carrier*:^ 
liability  throughout,  a  receiving  carrier  is- 
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suing  bills  of  lading  only  over  its  own  line 
was  not  liable  for  nonperformance  of  a  spe- 
cial agreement  to  heat  the  cars  made  by  a 
connecting  carrier,  but  such  connecting  car- 
rier was,  as  to  defaults  in  the  heating  dur- 
ing transportation,  to  be  deemed  the  initial 
carrier.  Ross  v.  Maine  Cent.  R.  Co.,  (1914) 
112  Me.  63,  90  Atl.  711,  wherein  it  was  also 
held  that  where  an  electric  railway  com- 
pany loaded  goods  on  a  "heater"  car  in- 
tended by  the  shipper  for  an  interstate  ship- 
ment, though  the  electric  company  did  not 
issue  through  bills  of  lading,  but  issued 
such  bills  only  over  its  own  line,  the  fact 
that  defendant  railroad  company,  which  had 
furnished  the  "heater"  cars  and  given  the 
shipper  a  receipt  for  heater  charges  ad- 
vanced fxi  the  electric  company  a  propor- 
tionate part  of  the  through  traffic  rates, 
was  some  evidence  of  a  "common  control, 
management,  or  arrangement  for  a  continu- 
ous carriage  or  shipment"  within  Act  Feb. 
4,  1887,  c.  104,  24  Stat  379,  and  the  elec- 
tric company  was  within  the  scope  of  the 
Carmack  Amendment,  and  as  initial  carrier 
was  liable  for  the  ordinary  defaults  of  con- 
necting carriers. 

An  express  company  held  under  certain 
circumstances  to  be  an  initial  carrier. 
Glenlyon  Dye  Works  v.  Interstate  Express 
Co.,  (1914)  36  R.  I.  558,  91  Atl.  5. 

Limitation  of  liability.  —  In  general. — 
The  liability  imposed  by  the  statute  is  the 
liability  imposed  by  the  common  law  upon 
a  common  carrier,  and  may  be  limited  or 
qualified  by  special  contract  with  the  ship- 
per, provided  the  limitation  or  qualification 
be  just  and  reasonable,  and  does  not  exempt 
from  loss  or  responsibility  due  to  negli- 
gence. Thomas  Bros.  v.  St.  Louis,  etc.,  R. 
Co.,  (1916)  188  Mo.  App.  22,  173  S.  W.  96; 
Donovan  v.  Wells,  Fargo  &  Co.,  (1915)  265 
Mo.  291,  177  S.  W.  839. 

Every  question  of  the  validity  of  stipula- 
tions in  bills  of  lading  covering  interstate 
shipments  is  a  federal  question,  and  state 
courts  must  follow  the  rule  obtaining  in  the 
federal  courts,  though  it  be  contrary  to  that 
recognized  in  the  jurisprudence  of  the  state. 
Johnson  Grain  Co.  v.  Chicago,  etc.,  R.  Co., 
(1914)  177  Mo.  App.  194,  164  S.  W.  182. 

Under  the  federal  regulations  governing 
interstate  shipments,  a  railroad  company 
cannot,  by  a  mere  stipulation  in  an  inde- 
pendent contract,  such  as  a  lease  of  an 
elevator,  having  no  connection  with  the  con- 
tract of  shipment  of  the  goods,  relieve  itself 
of  its  liabilities  as  a  common  carrier.  It 
can  do  this  only  in  tJie  mode  pointed  out  in 
such  regulations,  so  that  all  shippers  will 
be  treated  alike,  which  would  not  be  the 
case  if  defendant  were  allowed  to  absolve 
itself  by  a  clause  in  a  contract  leasing  a 
piece  of  property  to  the  shipper.  Morrison 
Grain  Co.  v.  Missouri,  Pac.  R.  Co.,  (1914) 
182  Mo.  App.  339,  170  S.  W.  404. 

Agreed  valuation.  —  The  provisions  in  the 
Carmack  amendment,  that  no  contract,  re- 
ceipt, rule,  or  regulation  shall  exempt  an 
interstate  carrier  from  the  liability  thereby 
imposed,   does  not   forbid   a   limitation   of 
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liability,  in  case  of  loss,  to  a  valuation 
agreed  upon  in  the  contract  of  shipment, 
for  the  purpose  of  determining  which  of  two 
alternative  rates  shall  apply  to  the  ship- 
ment.     Chicago,    etc.,    R.    Co.    v.    Cramer, 

(1914)  232  U.  S.  490,  34  S.  Ct.  383,  58 
U.  S.  (L.  ed.)  697,  reversing  (1911)  153 
la.  103,  133  N.  W.  387;  Pierce  Co.  v.  Wells, 

(1915)  236  U.  S.  278,  35  S.  Ct.  351,  59  U. 
S.  (L.  ed.)  576;  Nashville,  etc.,  R.  Co.  v. 
Trust  Co.,  (1914)  14  Ga.  App.  767,  82  S.  E. 
767 ;  Thomas  Bros.  v.  St.  Louis,  etc.,  R.  Co., 
(1915)   188  Mo.  App.  22,  173  8.  W.  96. 

"It  is  well  settled  that  when  a  carrier 
has  two  rates  assessable  on  a  certain  com- 
modity, one  applicable  when  the  value  of 
the  commodity  is  declared  by  the  shipper 
not  to  exceed  a  certain  sum  per  hundred- 
weight, and  the  other  when  the  value  is 
declared  to  exceed  that  sum,  or  is  not  de- 
clared at  all,  a  shipper  who  has  declared 
the  lower  value,  and  thereby  obtained  the 
advantage  of  the  lower  rate,  is  estopped,  in 
case  the  property  is  lost,  from  recovering 
on  the  basis  of  a  higher  valuation  than  he 
has  declared.  Kansas,  etc.,  Ry.  v.  Carl,  227 
U.  S.  639,  33  Sup.  Ct.  391,  57  L.  ed.  683; 
Missouri,  etc.,  Ry.  Co.  v.  Harriman,  227 
U.  S.  657,  33  Sup.  Ct.  397,  57  L.  ed.  690. 
Nor  can  it  be  permitted  to  avail  the  inter- 
vening petitioner  to  show  that,  unknown 
to  the  carrier,  the  authority  of  the  shipper's 
agent,  who  tendered  the  property  for  trans- 
portation, did  not  include  the  authority  to 
declare  its  value  for  the  purpose  of  obtain- 
ing a  freight  rate  and  denning  the  liability 
of  the  carrier  in  case  of  loss.  In  the  absence 
of  knowledge  as  to  lack  of  authority  in  the 
person  bringing  a  shipment  to  a  railroad 
station  to  sign  shipping  contracts,  the  car- 
rier is  justified  in  relying  upon  the  author- 
ity of  the  person  tendering  the  shipment  to 
sign  such  contracts  concerning  its  transpor- 
tation as  are  provided  for  in  the  published 
tariffs  of  the  carrier,  and  the  owner  of  the 
property  is  bound  by  such  contracts.*' 
American  Brake  Shoe,  etc.,  Co.  v.  Pere  Mar- 
quette R.  Co.,  (E.  D.  Mich.  1915)  223  Fed. 
1018. 

By  the  Carmack  amendment  to  the  Hep- 
burn Act  the  subject  of  liability  of  a  com- 
mon carrier  for  loss  or  damage  to  an  inter- 
state shipment  becomes  entirely  a  federal 
question,  since  this  amendment  is  intended 
to  and  does  supersede  all  state  laws  on  the 
same  subject.  As  this  amendment  does  not 
specifically  refer  to  agreements  limiting  the 
liability  of  a  carrier  to  an  agreed  valuation, 
but  does  supersede  all  state  statutes  on  that 
subject,  the  validity  of  such  agreements  is 
to  be  determined  by  the  common  law  as  de- 
clared by  the  federal  courts,  and  the  com- 
mon-law rule  is  that  a  carrier  may,  by  a 
fair,  open,  just,  and  reasonable  agreement, 
limit  the  amount  recoverable  by  a  shipper 
in  case  of  loss  or  damage  to  an  agreed  value, 
made  for  the  purpose  of  obtaining  the  lower 
of  two  or  more  rates  of  charges  proportioned 
to  the  amount  of  the  risk.  Adams  Express 
Co.  v.  Welborn,  (Ind.  1915)   108  N.  E.  163. 

"It  has  been  repeatedly  held  by  the  Su- 


1909  Supp^  p.  271. 


INTERSTATE  COMMERCE. 


1909  Supp.,  p.  871. 


preme  Court  of  the  United  States  in  recent 
decisions  that  Congress  has,  hy  virtue  of 
the  Carmack  amendment  to  the  interstate 
commerce  act,  superseded  all  state  statutes 
and  reflations,  and  that  the  validity  of 
any  stipulation  in  a  contract  for  an  inter- 
state shipment  which  undertakes  to  limit 
the  carrier's  liability  is  a  federal  question, 
to  be  determined  by  the  state  and  federal 
courts  under  the  rule  as  declared  by  the 
federal  courts.  That  rule  is  that,  while  a 
common  carrier  cannot  exempt  itself  from 
Diligence,  it  may  by  fair  and  reasonable 
exemptions  limit  the  amount  recoverable  by 
a  shipper  to  an  agreed  value  made  for  the 
purpose  of  obtaining  a  lower  rate  of  two 
or  more  rates,  proportionate  to  the  amount 
of  the  risk."  Ksnaas  City,  etc.,  R.  Co. 
V.  Oakley,  (1914)  116  Ark.  20,  170  S.  W. 
565. 

It  is  well  settled  that  if  the  shipper  ob- 
tains a  lower  rate  upon  an  agreed  valuation 
of  the  property,  he  is  estopped  to  enforce  a 
claim  for  loss  upon  the  basis  of  a  higher 
value  contrary  to  the  express  terms  of  the 
agreement.  New  York,  etc.  R.  Co.  v.  Penin- 
sula Produce  Exchange,  (1914)  122  Md. 
215,  89  Atl.  433. 

A  stipulation  that  the  liability  for  loss 
shall  be  measured  by  the  value  of  the  goods 
at  the  time  and  place  of  shipment  is  valid. 
Spada  V.  Pennsvlvania  R.  Co.,  (1914)  86 
N.  J.  L,  187,  92' Atl.  379.  See  to  the  same 
effect  Galveston,  etc.,  R.  Co.  v.  Carmack, 
(Tex.  1915)  176  S.  W.  158,  wherein  the 
court  said:  "The  bill  of  lading  provided, 
in  case  of  loss  of  any  of  the  animals  from 
any  cause  for  which  the  company  would  be 
liaJble,  that  the  value  thereof  should  be  its 
actual  cash  value  at  the  time  and  place  of 
shipment,  not  to  exceed  $100  per  head.  In 
view  of  this  provision  of  the  contract,  which 
was  specially  pleaded,  it  was  error  to  admit 
the  testimony  indicated.  If,  in  an  inter- 
state shipment  of  property,  the  value  of 
same  is  fixed  by  agreement  between  the 
parties  as  of  its  market  value  at  the  time 
and  place  of  shipment,  this  valuation  must 
govern  in  assessing  the  damages  at  a  trial 
of  the  issue.  This  is  well  settled  in  view 
of  the  act  of  0>ngress  approved  June  29, 
1906,  commonly  known  as  the  Carmack 
Amendment,  and  the  decisions  construing 
-same."  Galveston,  etc.,  R.  Co.  v.  Carmack, 
(Tex.  1915)  176  S.  W.  158. 

A  shipper  is  bound  by  the  valuation 
agreed  upon  by  a  forwarder,  and  the  carrier 
or  the  forwarder  must  be  considered  to  be 
the  shipper's  agent.  Great  Northern  R.  Co. 
V.  O'Connor,  (1914)  232  U.  S.  508,  34  S.  Ct. 
380,  68  U.  S.  (L.  ed.)  703,  reversing  (1913) 
120  Minn.  359,  139  N.  W.  618. 

In  St.  Louis,  etc.,  R.  Co.  v.  Faulkner, 
(1914)  111  Ark.  430,  164  8.  W.  763,  the 
appellees  sued  appellant,  alleging  that  they 
were  passengers  of  appellant  and  connect- 
ing carriers,  from  Helena,  Ark.,  to  Dallas, 
Tex.;  that  they  delivered  to  appellant  their 
trunks  to  be  transported  as  baggage  between 
those  points,  and  that  appellant  failed  to 
•deliver  the  same  to  appellees.    They  alleged 
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that  the  value  of  the  trunk  and  contents 
was  $425.40.    The  appellant  answered,  and 
alleged  that  it  was  liable  only  for  the  sum 
of  $100  under  rule  12  of  its  local  and  joint 
tariff.    The  cause  was  heard  upon  an  agreed 
statement  of  facts,  substantially  as  follows : 
That  the  appellees  purchased  their  tickets 
at  the  regular  published  tariff  rate;  that 
the  trunks  were  lost  as  alleged.    Their  con- 
tents were  valued  at  $425.40 ;  that  appellees 
made  no  declaration  as  to  the  value  of  the 
^^gg^g^t   that  appellant,  at  the  time  the 
trunks  were  checked,  had  no  knowledge  of 
their  contents  or  their  value;  that  at  said 
time  appellant  had  in  force  a  rule  or  rate 
for  canying  bageage  designated  as  "Local 
and  Joint  Tariff  No.  12,"  which  was  on  fil^. 
with  the  Interstate  Commerce  Commission, 
and  in  the  station  of  appellant  at  Helena, 
Ark.,  subject  to  appellee's  inspection:  that 
appellees  had  no  knowledge  of  rule  No.  12 
01  the  tariff  rates,  and  that  appellant  did 
not  inform  them  of  same.     Rule  No.  12  of 
the    tariff    rates    provided    that    unless    a 
greater  sum  is  declared  by  the  passenger 
and  charges  paid  for   increased  value  the 
baggage  should  be  deemed  and  agreed  to  bo 
not  in  excess  of  $100  in  value.    The  defend- 
ant moved  the  court  to  declare  the  law  to 
be  that,  under  the  law  and  agreed  statement 
of  facts,  the  plaintiffs  could  not  recover  in 
excess  of  $100,  which  the  court  refused,  and 
to  which  defendant  duly  excepted  and  ap- 
pealed from  the  judgment.    On  the  appeal 
the  judgment  was  affirmed,  the  court  say- 
ing:   "In  the  case  of  United  States  Express 
Co.  V.  Cohn,  157  S.  W.  144,  we  recognized 
the  controlling  authority  of  the  interstate 
commerce  act  and  its  amendments  over  in- 
terstate  shipments   as   that   act   had   been 
construed    by   the    Supreme   Court   of   the 
United  States  in  several  recent  cases.    The 
above  cases  hold  that  "an  interstate  carrier 
may,  by  a  fair  and  reasonable  agreement, 
limit  the  amount  recoverable  by  the  shipper 
to  an  agreed  value  named  for  the  purpose 
of  obtaining  the  lower  of  two  or  more  rates 
in  proportion  to  the  amount  of  the  risk;'' 
that  such  a  contract  between   the  carrier 
and   the   shipper   is  not  forbidden  by  the 
Carmack    amendment.      Appellant,    relying 
upon  the  doctrine  of  these  cases,  contends 
that  appellees  cannot  recover  for  a  greater 
sum  than  $100.     But  the  above  cases  are 
readily  distinguished  from  the  case  at  bar 
under  the  agreed  statement  of  facts.    Here 
there  was  no  contract  between  appellees  and 
appellant  for  a  limited  liability.    There  was 
no  receipt  or  bill  of  lading  issued  by  the 
appellant.     The    appellees,    for    aught   the 
agreed  statement  shows  to  the  contrary,  had 
no  opportunity  to  make  choice  of  the  lower 
of  two  or  more  rates.     The  carrier  had  no 
knowledge   of   the   contents   of   the   trunks 
and  their  value  in  excess  of  the  sum  of  $100, 
and  the  shipper  had  no  actual  knowledge 
of  appellant's  rule  No.  12,  covering  baggage 
rules  and  reflations,  or  of  a  schedule  of 
rates  for  valuation  in  excess  of  $100." 

Time  for  bringing  suit,  —  A  stipulation 
limiting  the  time  within  which  a  shipper 
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shall  make  his  claim  against  the  carrier 
for  loss  or  damage  to  goods  shipped  occur- 
ring before  delivery  thereof  to  the  consignee 
if  reasonable,  is  valid.  Spada  v.  Pennsyl- 
vania R.  Co.,  (1914)  86  N.  J.  L.  187,  92 
Atl.  379,  wherein  the  court  said:  "Its  va- 
lidity is  established  by  the  decision  in 
Southern  Express  Co.  v.  Caldwell,  88  U.  S. 
(21  Wall.)  264,  22  L.  ed.  556,  where  it  is 
held  that  an  agreement  between  the  shipper 
and  the  carrier  that  the  latter  should  not 
be  liable  for  failure  to  deliver  the  goods 
received  by  it  for  transportation  unless  a 
claim  shall  be  made  by  the  shipper  within 
a  specified  period,  if  that  period  be  a  rea- 
sonable one,  is  not  against  the  policy  of  the 
law  and  is  valid;  and  by  the  later  decision 
in  Mo.,  Kan.  &  Tex.  Ry.  Co.  v.  Harriman, 
227  U.  S,  657,  33  Sup.  Ct.  897,  57  L.  ed. 
690,  where  it  is  decidcKl  that  a  provision  in 
a  bill  of  lading  limiting  the  time  within 
which  suit  may  be  brought  for  loss  or  dam- 
age to  the  property  transported  by  the  car- 
rier is  not  objectionable,  provided  the  time 
limit  be  a  reasonable  one,  and  that  'there 
is  nothing  in  the  policy  of  the  Carmack 
amendment  that  is  violated  thereby."  For 
it  is  not  contended  that  the  period  of  limi- 
tation in  the  present  case  is  an  unreason- 
able one." 

"The  decisions  of  the  United  States 
courts,  which  we  are  bound  to  follow  in 
interstate  commerce  cases,  recognize  the  va- 
lidity of  reasonable  stipulations  in  shipping 
contracts  for  the  giving  of  notice  of  claims, 
whether  or  not  such  agreement  be  supported 
by  the  consideration  of  a  reduced  rate. 
Such  contractual  limitations  are  regarded 
as  a  mere  regulation  which  the  parties  have 
a  right  to  incorporate  as  a  part  of  their 
contract.  We  are  bound  to  accept  and  give 
effect  to  this  interpretation  of  the  contract, 
regardless  of  whether  or  not  it  coincides 
with  the  policy  of  the  jurisprudence  of  this 
state  which  obtained  before  the  subject  of 
interstate  commerce  was  placed  under  the 
exclusive  control  of  the  national  laws." 
Bailey  v.  Missouri  Pac.  R.  Co.,  (1914)  184 
Mo.  App.  457,  171  S.  W.  46.  See  to  the 
same  effect  Chicago,  etc.,  R.  Co.  v.  Bruce, 
(Okla.  1915)  160  Pac.  880,  wherein  it  was 
held  that  under  the  federal  law,  which  is 
controlling  upon  the  court  in  determining 
questions  of  liability  properly  arising  out 
of  interstate  shipments,  a  provision  in  a 
live  stock  contract  or  bill  of  lading  to  the 
effect  that,  as  a  condition  precedent  to  a 
recovery  for  any  damages  for  delay,  loss, 
or  injury  to  live  stock  covered  by  the  con- 
tract, the  shipper  will  give  notice  in  writing 
of  the  claim  therefor  to  some  general  offi- 
cer, or  the  nearest  station  agent,  or  to  the 
agent  at  destination,  or  some  general  officer 
of  the  delivering  line,  before  said  stock  is 
removed  from  the  point  of  shipment  or  the 
place  of  destination,  and  before  such  stock 
is  mingled  with  other  stock,  such  notice  to 
be  served  within  one  day  after  the  delivery 
of  such  stock  at  destination,  was  valid. 
See  further  to  the  same  effect,  Stevens  v. 
St.  Louis,  etc.,  R.  Co.,   (Tex.  1915)   178  S. 
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W.  810;  St.  Louis,  etc.,  R.  Co.  v.  Ovorton, 
(Tex.  1915)  178  S.  W.  814. 

Upon  common-law  principles  and  authori- 
ties, where  a  shipper  signs  and  accepta  from 
a  carrier  a  bill  of  lading  issued  by  a  carrier 
containing  a  clause  stipulating  that  "claims 
for  loss  or  damage  shall  be  made  in  writing 
to  the  agent  at  point  of  delivery  promptly 
after  arrival  of  the  property,  and  if  delayed 
for  more  than  ten  days  after  the  delivery 
of  the  property,  or  after  due  time  for  the 
delivery  thereof,  no  carrier  hereunder  shall 
be  liable  in  any  event,"  it  constitutes  a 
binding  contract;  and  this  clause  is  not 
void  upon  the  ground  that  the  carrier  seeks 
thereby  to  limit  its  liability,  and  does  not 
give  as  consideration  therefor  extra  service 
or  monetary  consideration  to  the  shipper, 
or  that  it  is  contrary  to  the  public  policy 
of  the  state.  Such  a  clause,  when  applied 
to  shipments  of  perishable  products,  such 
aa  turnips,  is  not  an  unreasonable  limita- 
tion as  to  the  time  in  which  the  claim  is  to 
be  presented.  Mitchell  v.  Atlantic  Coast 
Line  R.  Co.,  (1915)  16  Ga.  App.  797,  84 
S.  E.  227. 

"It  is  immaterial  that  the  bill  of  lading 
under  consideration  is  in  form  and  sub- 
stance a  general  and  not  a  special  contract 
based  on  the  consideration  of  a  reduced  rate. 
The  stipulation  for  the  filing  of  a  written 
claim  of  loss  within  a  specified  and  reason- 
able time,  being  in  the  nature  of  a  reason- 
able regulation  and  not  of  a  restriction  of 
the  carrier's  common-law  liability,  does  not 
depend  upon  a  special  consideration,  such 
as  a  reduced  rate,  but  is  an  agreement  that 
may  be  incorporated  in  a  general  form  of 
bill  of  lading."  Johnson  Grain  Co.  v.  Chi- 
cago, etc.,  R.  Co.,  (1914)  177  Mo.  App.  194, 
164  S.  W.  182. 

In  Hover  v.  Tankersley,  (Tex.  1915)  177 
S.  W.  153,  a  stipulation  in  a  contract  of 
shipment  provided  as  follows:  "Aa  a  con- 
dition precedent  to  the  right  to  institute  a 
suit  for  the  recovery  of  damages  for  any 
loss  or  injury  to  live  stock  covered  by  this 
contract  for  any  cause,  including  delays, 
the  shipper  will  give  notice  in  writing  of  the 
claim  therefor  to  the  nearest  station  agent 
of  the  carrier  or  to  the  agent  at  destination, 
or  to  some  general  officer  of  the  delivering 
line  before  such  stock  is  removed  from  point 
of  shipment  or  slaughtered  or  mingled  with 
other  stock,  such  written  notice  to  be  served 
within  one  day  after  the  delivery  of  stock 
at  destination,  and  will  not  move  said  stock 
from  destination  or  place  of  delivery  to  oon> 
signee  within  three  hours  after  notice  is 
served,  to  the  end  that  such  claim  may  be 
fully  and  fairly  investigated,  provided  that 
a  failure  to  comply  with  the  provisions  of 
this  clause  shall  be  a  bar  to  the  recovery  of 
any  and  all  such  damages."  This  stipula- 
tion was  set  up  as  a  defense  to  the  action, 
which  was  by  a  shipper  against  the  receivers 
of  a  carrier  for  damage  to  property  shipped, 
and  although  the  notice  was  not  given  the 
plaintiff  had  judgment,  which  was  affirmed 
on  appeal,  the  court  saying:  "Error  is 
predicated  on  the  court's  failure  to  sustain 
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plaintiffs  in  error's  defense  of  failure  on  the 
paVt  of  defendant  in  error  to  give  notice  of 
fii8  claim  for  damages,  as  required  by  the 
terms  of  the  written  contract  of  shipment, 
as  above  set  out,  contending  that  the  giving 
of  such  notice  was  a  condition  precedent  to 
his  right  to   institute   and   maintain   this 
suit.    The  provision  in  question,  under  our 
state  statute,  would  be  absolutely  void  and 
nonenforceable.    See  article  5714,  R.  S.  191 1. 
But  its  validity  must  be  tested  by  the  fed- 
eral statutes  on  the  subject,  and'  the  deci- 
sions thereunder.     See  G.,  H.  ^  S.  A.  Ry. 
Co.  V.  Sparks,  162  S.  W.  943.     By  the  act 
of  February  4,  1887,  as  amended  June  29, 
1906,  known  as  the  Hepburn-Carmack  Act, 
common  carriers  engaged  in  interstate  com- 
merce are  authorized  to  establish,  observe, 
and  enforce  just  and  reasonable  classifica- 
tions of  property  with  reference  to  which 
rates,  tariffs,  r^ulations,  and  practices  are 
to  be  prescribed,  and  just  and  reasonable 
regulations  made  with  reference  to  the  form 
and  substance  of  bills  of  lading;  and  they 
are  also    required   to   transport   interstate 
shipments  upon  just  and  reasonable  terms, 
and  all  unjust  or  unreasonable  regulations 
and  practices  with  reference  to  commerce 
between  the  states  are  expressly  prohibited 
and  declared  to  be  unlawful.     Roe  subdivi- 
sion  4,   §    8563,   U.   S.   Comp.    Stat.    1913. 
[Fed.  Stat.  Annot.  1912  Supp.  112].     But 
it  is  contended  by  defendant  in  error  that 
the  provision   in   question  is  unreasonable 
in  failing  to  point  out  and  name  some  agent 
to  whom  the  notice  may  be  delivered,  and 
therefore  the  trial   court  was   justified   in 
rendering   judgment   for  him.     It   may   be 
observed  that  there  was  neither  allegation 
nor  proof  that  plaintiff  in  error  had  any 
agent  at  Wichita,  Kan.,  the  point  of  desti- 
nation   of    this    shipment;    nor   was    there 
either  allegation  or  proof  that  the  delivering 
carrier  had  either  local  or  general  agent  at 
the  point   of   destination   to   whom   notice 
might  have  been  given.     If  this  feature  of 
the  contract  is  unreasonable,  as  claimed  by 
defendant   in  error,  then  the  proper  judg- 
ment was  rendered.     The  burden  of  proof 
was  on  plaintiff  in  error  to  show  its  reason- 
ableness." 

A  stipulation  limiting  the  time  for  pre- 
senting claims  is  valid  if  reasonable,  but  it 
may  be  waived.  Peninsula  Produce  Ex- 
change V.  New  York,  etc.  R.  Co.,  (1914)  122 
Md.  231,  89  Atl.  437,  wherein  the  court 
said :  "In  actions  of  this  nature,  where  the 
initial  carrier  is  subjected  to  liability  for 
defaults  which  may  have  occurred  on  con- 
necting lines,  and  which  may  not  be  due  to 
the  defendant's  own  acts  or  omissions,  the 
stipulation  for  the  filing  of  a  claim  of  loss 
within  a  reasonable  stated  period  is  of  ob- 
vious value  and  importance  to  the  carrier 
sought  to  be  charged.  In  the  case  of  Mis- 
souri, etc.,  R.  Co.  V.  Harriman,  (1913)  227 
U.  S.  657,  33  8.  Ct.  397,  67  L.  ed.  690,  it 
was  held  that  a  provision  in  a  bill  of  lading 
for  an  interstate  shipment  that  suit  against 
the  carrier  for  damage  to  the  property 
must  be  brought  within  90  davs  after  the 
loss  was  not  unreasonable  or  forbidden  by. 


the  Carmack  amendment.  A  stipulation 
against  the  liability  of  an  express  company 
for  a  loss,  unless  claim  was  made  within  9*0 
days  after  it  occurred,  was  sustained  as 
valid  in  Southern  Exp.  Co.  v.  Caldwell, 
(1874)  21  Wall.  264,  22  U.  S.  (L.  ed.)  656. 
The  opinion  by  Mr.  Justice  Lurton  in  the 
Harriman  Case,  supra,  states  that:  'Such 
limitations  in  bills  of  lading  are  very  cus- 
tomary, and  have  been  upheld  in  a  multi- 
tude of  cases' — some  of  which  are  there 
cited.  There  can  be  no  doubt,  therefore,  as 
to  the  reasonableness  and  validity  of  the 
provision  here  invoked,  and  the  only  ques- 
tion to  be  considered  is  whether  there  is 
any  legally  sufficient  evidence  tending  to 
show  that  it  has  been  waived.  In  Mer- 
chant8^  etc.,  Transp.  Co.  v.  Eichberg,  (1909) 
109  Md.  211,  71  Atl.  993,  130  Am.  St. 
Rep.  624,  the  bill  of  lading  stipulated 
that  claims  for  loss  or  damage  must  be 
made  in  writing  not  later  than  30  days 
after  the  time  when  the  shipment  was  due 
to  arrive  at  the  point  of  delivery,  otherwise 
the  carrier  should  not  be  liable.  The  undis- 
puted fact  was  that  the  claim  was  not  pre- 
sented within  that  period.  Its  subsequent 
rejection  was  based  upon  a  denial  of  lia- 
bility, and  no  question  was  then  raised  as 
to  the  limitation  of  time  having  been  dis- 
regarded. It  was  said  in  the  opinion:  'As 
regards  the  stipulation  in  the  bill  of  lading 
requiring  any  claim  for  loss  or  damage  to 
be  made  in  writing  within  30  days  after  the 
delivery  of  the  property,  we  think  that  such 
stipulation  was  waived  by  the  carrier,  whose 
agent  with  full  knowledge  raised  no  objec- 
tion to  the  claim  on  that  ground.  6  Am. 
&  Eng.  Enc.  Law  ( 2d  ed. )  322-325.'  The 
present  case  is  in  precisely  the  same  situa- 
tion in  this  respect,  and  we  could  not  apply 
a  different  rule  consistently  with  the  former 
decision." 

Limiting  duty  to  transport  with  reasona- 
hle  dispatcK  —  The  common  law  duty  of  a 
carrier  is  to  transport  with  reasonable  dis- 
patch and  it  cannot  limit  by  contract  the 
liability  for  a  failure  to  perform  this  duty. 
New  York,  etc.,  R.  Co.  v.  Peninsula  Pro- 
duce Exchange,  (1914)  122  Md.  215,  89 
Atl.  4.33. 

Shipper' 8  attention  not  called  to  limited 
liability  contract.  —  In  Robinson  v.  Louis- 
ville, etc.,  R.  Co.,  (1914)  160  Ky.  235,  169 
S.  W.  831,  the  appellants  who  were  shippers 
suing  an  initial  carrier  for  damages  occa- 
sioned to  property  shipped  by  it,  contended 
that  the  limited  liability  contract  offered  as 
a  defense  did  not  apply,  because  the  ship- 

Ser's  attention  was  not  called  to  it,  and  he 
id  not  voluntarily  or  knowingly  consent 
to  accept  the  reduced  rate,  or  limit  the 
value  of  his  stock,  in  case  of  loss  or  dam- 
age. This  contention  was  overruled,  the 
court  replying  as  follows:  "In  the  case  of 
Boston  &  Maine  v.  Katherine  Hooker,  233 
U.  S.  97,  34  Sup.  Ct.  526,  68  L.  ed.  868,  the 
Supreme  Court  said:  'The  knowledge  of 
the  shipper  that  the  rate  was  based  upon 
the  value  is  to  be  presumed  from  the  terms 
of  the  bill  of  lading  and  from  the  published 
schedules   filed  with   the  commission.'     In 
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fiansas  City  Southern  Railway  Co.  ▼.  Carl, 
227  U.  S.  652,  33  Sup.  Ct.  391,  67  L.  ed. 
683,  the  Supreme  Court  said:  ^The  valua- 
tion the  shipper  declares  determines  the 
legal  rate,  where  there  are  two  rates  based 
upon  valuation.  He  must  take  notice  of 
the  rate  applicable,  and  actual  want  of 
knowledge  is  no  excuse.'  In  M.,  K.  &  T 
Railway  v.  Harriman,  227  U.  S.  669,  33 
Sup.  Ct.  397,  67  L.  ed.  690,  the  Supreme 
Court  said  that  the  shipper  was  compelled 
to  take  notice  of  the  rate  sheets  contained 
in  tari£f  schedules — 'not  only  because  re- 
ferred to  in  the  contract  signed  by  them, 
but  because  they  had  been  lawfully  filed 
and  published.  ♦  ♦  ♦  When  the  carrier 
graduates  its  rates  by  value  and  has  filed 
its  tari£fs  showing  two  rates  applicable  to 
a  particular  commodity  or  class  of  articles, 
based  upon  a  difference  in  valuation,  the 
shipper  must  take  notice,  for  the  valuation 
automatically  determines  which  of  the  rates 
is  the  lawful  rate.'  In  the  still  later  case 
of  A.,  T.  &  S.  F.  R.  Co.  V.  Robinson,  233 
U.  S.  173,  34  Sup.  Ct.  666,  68  L.  ed.  901, 
the  Supreme  Court,  in  discussing  the  effect 
of  the  Carmack  amendment  to  the  Hepburn 
act  regulating  interstate  commerce,  after 
citing  the  cases  above  referred  to  and  nu- 
merous others,  said:  'We  regard  these 
cases  as  settling  the  proposition  that  the 
shipper  as  well  as  the  carrier  is  bound  to 
take  notice  of  the  filed  tariff  rates,  and 
that,  so  long  as  they  remain  operative,  they 
are  conclusive  as  to  the  rights  of  the  par- 
ties, in  the  absence  of  facts  or  circum- 
stances showing  an  attempt  at  rebating  or 
false  billing/  "  The  court  after  quoting  as 
above  went  on  to  say  that  in  view  of  the 
fact  shown  in  evidence  that  the  initial  car- 
rier had  no  joint  traffic  agreement  with  the 
connecting;  carrier  handling  the  appellant's 
property  it  was  not  required  to  file  a  sched- 
ule of  rates  over  the  whole  route  but  only 
over  its  own  route. 

Loaa  hy  fire  not  due  to  negligence.  —  In 
Central  of  Georgia  R.  Co.  v.  Patterson, 
(1916)  12  Ala.  App.  369,  68  So.  613,  the 
court  said:  ''It  is  well  established  in  this 
jurisdiction  that  the  common  carrier  can 
limit  its  liability  as  an  insurer  by  stipulat- 
ing in  the  contract  of  carriage  against  loss 
due  to  destruction  or  damage  of  property 
in  its  custody  as  a  carrier  by  fire  not  at- 
tributable to  its  negligence.  We  cannot  sec 
that  there  is  anything  in  the  above-quoted 
provisions  of  the  Interstate  Commerce  Law 
that  would  change  or  interfere  with  the 
operation  of  the  last-stated,  well-settled,  de- 
clared rule  of  law  in  this  state,  or,  to  state 
the  proposition  substantively,  as  applicable 
here,  be  in  the  way  of  a  carrier's  contracting 
against  loss  by  fire  not  due  to  its  own  neg- 
ligence as  a  contravention  of  the  terms  of 
the  federal  statute.  It  will  be  noted  that 
the  section  of  the  act  (20)  relied  upon  by 
appellee  as  prohibiting  the  carrier  from  con- 
tracting against  or  limiting  its  liability  in 
this  particular  provides  that  the  receiving 
carrier  shall  be  liable  for  any  loss,  dam- 
age, or  injury  to  such  property  'caused  by 
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it'  or  any  connecting  carrier,  and  that  such 
carrier  cannot  by  receipt,  rule,  or  r^ula- 
tion  exempt  itself  or  connecting  carrier 
from  the  liability  'hereby  imposed.'  Plainly 
the  liability  imposed,  which  the  statute  in- 
hibits being  limited  or  contracted  against, 
has  reference  to  the  loss  or  damage  caused 
by  the  receiving  or  any  connecting  carrier, 
and,  it  being  the  loss  or  damage  thus  occa- 
sioned that  the  carrier  is  prohibited  from 
contracting  against,  there  is  no  reasonable 
construction  that  can  be  given  to  the  lan- 
guage used  that  would  so  broaden  its  mean- 
ing as  to  include  any  and  every  loss  or 
damage  without  regard  to  its  having  been 
caused  by  the  wrong  or  negligence  of  the 
carrier,  and  make  the  carrier  an  insurer 
having  no  right  to  limit  or  contract  against 
liability  where  the  loss  or  damage  is  occa- 
sioned without  negligence  of  any  kind  on 
its  part,  as  is  the  appellee's  insistence.  We 
do  not  think  there  is  anything  in  the  word- 
ing, or  the  evident  purpose  and  intent  to 
be  gathered  from  the  context,  of  the  federal 
statute  under  consideration,  that  would  jus- 
tify the  construction  or  giving  to  it  the 
effect  of  changing  the  es^blisned  rule  of 
law  with  respect  to  a  carrier's  right  to 
limit  or  qualify  by  special  contract  its  com- 
mon-law liability  as  an  insurer  as  against 
loss  or  damage  of  goods  in  its  custody  for 
carriage,  occasioned  by  acts  beyond  its  con- 
trol, and  not  attributable  in  any  way  to 
its  own  misconduct  or  negligence  or  that 
of  its  servants." 

Termination  of  limitation.  —  The  limita- 
tion of  liability  agreed  upon  in  a  bill  of 
lading  applies  even  after  the  termination  of 
the  carriage  and  while  the  goods  are  in 
storage  pending  their  delivery  to  the  con- 
signee. Cleveland,  etc.,  R.  Co.  v.  Dettlebach, 
(1916)  239  U.  S.  688,  36  S.  Ct.  177. 

Liability  of  initial  carrier.  —  The  Car- 
mack  Amendment  makes  th«  initial  carrier 
liable  for  any  loss,  damage  or  injury  to 
propertjr  transported  caused  by  it  or*  any 
connecting  carrier.  Glassman  v.  Chicago, 
etc.,  R.  Co.,  (1914)  166  la.  254,  147  N.  W. 
767;  Glenlvon  Dye  Works  v.  Intersta.te  Ex- 
press Co.,  *(  1914)  36  R.  I.  668,  91  Atl.  6; 
St.  Louis,  etc.,  R.  Co.  v.  Gould,  (Tex.  1914) 
165  S.  W.  13. 

But  an  initial  carrier  is  not  liable  as  a 
carrier  for  an  interstate  shipment  over  lines 
of  connecting  carriers,  where  the  goods  were 
held  at  their  destination  by  the  last  carrier 
as  a  warehouseman  after  the  lapse  of  a 
reasonable  time  for  their  removal  subse- 
quent to  the  mailing  of  a  notice  of  their 
arrival  and  reasonable  diligence  to  find  and 
locate  the  consignee.  Hogan  Milling  Co.  v. 
Union  Pac.  R.  Co.,  (1914)  91  Kan.  783,  139 
Pac.  397,  wherein  the  court  said:  "It  if* 
the  main  contention  of  plaintiff  that  the 
Erie  Railroad  Company  was  n^Ugent  ii* 
failing  to  handle  the  diversion  order 
promptly,  and  that  under  the  Carmack 
amendment  the  initial  carrier  is  liable  for 
this  negligence.  The  answer  which  the  Union 
Pacific  makes  to  this  contention  is  that  the 
failure  of  the  Erie  to  divert  the  car  prompt- 
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ly  was  not  the  proximate  cause  of  the  loss 
of  the  flour,  and  that  the  undertaking  of 
the  defendant,  so  far  as  the  transportation 
of  the  flour  was  concerned,  was  at  an  end; 
due  notice  having  been  given  to  the  con- 
signee of  the  arrival  of  the  car  in  accord- 
ance with  the  terms  of  the  bill  of  lading, 
and  that  the  flour  was  held  by  the  Phila- 
delphia &  Reading  Railroad  as  a  warehouse- 
man only.  By  the  act  of  Congress  of  June 
29,  1906,  §  7,  commonly  known  as  the  'Car- 
mack  amendment'  to  the  'Hepburn  act,'  a 
carrier,  receiving  property  for  transporta- 
tion from  a  point  in  one  state  to  a  point 
in  another  state,  must  issue  a  receipt  or 
bill  cf  lading  therefore,  and  is  liable  to 
the  lawful  holder  thereof  for  any  loss,  dam- 
age, or  injury  to  such  property,  caused  by 
it  or  by  any  connecting  carrier,  with  a  right 
of  action  over  against  a  connecting  carrier 
for  a  loss  occurring  on  the  latter's  line,  and 
may  not  contract  against  such  liability. 
The  effect  of  the  Carmack  amendment  is  to 
hold  the  initial  carrier  engaged  in  interstate 
commerce  in  receiving  property  for  trans- 
portation from  a  point  in  one  state  to  a 
point  in  another  state  as  having  contracted 
for  through  carriage  to  the  point  of  desti- 
nation, using  lines  of  connecting  carriers  as 
its  agent.  Louisville  &  Nashville  R.  R.  Co. 
V.  Scott,  219  U.  S.  209,  31  Sup.  Ct.  171,  55 
L.  ed.  183.  Before  that  amendment  the 
initial  carrier  might,  bj  contract,  limit  his 
liability  to  loss  occurring  on  his  own  line. 
This  entailed  hardship  upon  the  shipper, 
who  was  frequently  unable  to  obtain  evi- 
dence showing  how  or  where  the  loss  oc- 
curred. To  relieve  the  shipper  of  some  of 
this  hardship  presumptions  and  rules  of 
evidence  were  applied  by  the  courts  in 
fastening  responsibility  when  it  was  found 
impossible  to  show  on  which  of  several  con- 
necting lines  the  loss  occurred,  and  prima 
facie  that  carrier  was  held  liable  in  whose 
possession  the  goods  were  found  in  a  dam- 
aged condition,  although  the  shipper  could 
maintain  an  action  against  any  previous 
carrier  whose  negligence  may  have  caused 
the  loss.  Note  to  Manufacturing  Co.  v. 
Railway  Co.,  121  N.  C.  514,  28  S.  E.  474, 
61  Am.  St.  Rep.  682.  The  purpose  of  the 
amendment  was  to  prohibit  the  initial  car- 
rier from  stipulating  in  its  contracts  that 
it  is  only  bound  to  carry  the  property  over 
its  own  line  and  then  deliver  it  to  the  con- 
necting carrier.  It  compels  the  initial  car- 
rier to  contract  to  carry  over  the  whole 
route,  and  his  common-law  liability  contin- 
ues until  transportation  has  ended,  regard- 
less of  any  stipulation  or  provision  in  the 
contract  to  the  contrary.  Referring  to  the 
hardships  imposed  upon  the  shipper  pre- 
vious to  the  adoption  of  the  amendment, 
the  Supreme  Court  of  the  United  States 
in  the  opinion  in  Atlantic  Coast  Line  v. 
Riverside  Mills,  219  U.  S.  186,  at  page  200, 
31  Sup.  Ct.  164,  at  page  168  (55  L.  ed. 
167,  31  L.R.A.(N.S.)  7),  used  this  lan- 
guage: 'This  burdensome  situation  of  the 
shipping  public  in  reference  to  the  inter- 
state shipments  over  routes  including  sepa 
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rate  lines  of  carriers  was  the  matter  which 
Congress  undertook  to  regulate.'  It  was 
not  the  purpose  of  the  amendment  to  extend 
the  carriers^  common-law  liability,  except  to 
provide  that  until  the  transportation  ended, 
the  liability  of  an  initial  carrier  should 
continue  exactly  the  same  as  if  it  owned 
one  line  of  railway  from  the  point  of  ship- 
ment to  the  point  of  destination.  Such  is 
the  construction  which  has  been  placed  upon 
it  by  the  Supreme  Court  of  the  United 
States  and  by  other  courts.  *  ♦  ♦  The 
initial  carrier  under  the  Carmack  amend- 
ment is  only  made  liable  for  loss,  injury, 
or  damage  resulting  from  some  default  in 
its  common-law  duty  as  a  common  carrier, 
or  some  default  of  the  same  kind  in  a  suc- 
ceeding carrier.  It  does  not  make  the  ini- 
tial carrier  liable  as  a  carrier  for  a  loss  or 
injury  to  goods  occurring  while  held  by  the 
succeeding  carrier  as  warehouseman.  Nor- 
folk &  W.  R.  Co.  V.  Stuart  Draft  Co.,  100 
Va.  184,  63  S.  E.  415,  is  a  case  quite  simi- 
lar, except  that  the  consignee,  after  receipt 
of  notice  of  the  arrival  of  a  car  of  flour, 
neglected  to  remove  it  for  an  unreasonable 
length  of  time.  It  was  held  that  the  lia- 
bility of  the  conecting  carrier  was  that  of  a 
warehouseman  only,  and  the  initial  carrier 
was  not  liable  for  the  loss.  In  Louisville 
&  Nashville  Railroad  Co.  v.  Brewer  (Ala.) 
62  South.  698,  a  case  directly  in  point,  it 
was  held  that  an  initial  carrier  is  not  liable 
as  a  carrier  under  the  Carmack  amendment 
for  a  loss  occurring  while  the  goods  were 
held  at  their  destination  by  the  last  carrier 
as  a  warehouseman  after  a  reasonable 
length  of  time  had  elapsed  subsequent  to 
the  mailing  of  notice  of  their  arrival.  The 
contention  that  the  failure  of  the  Erie 
promptly  to  divert  the  shipment  after  no- 
tice by  the  plaintiff  was  the  proximate 
cause  of  the  loss  cannot  be  upheld.  In  the 
case  of  Rodgcrs  v.  Railway  Co.,  75  Kan. 
222,  88  Pac.  885,  10  L.R.A.(N.S.)  658,  121 
Am.  St.  Rep.  416,  12  Ann.  Cas.  441,  a  car 
of  com  was  delivered  by  the  railway  com- 
pany at  Frankfort,  Kan.,  for  transporta- 
tion to  Kansas  City,  Mo.  There  was  delav 
for  an  unreasonable  length  of  time.  When 
it  finally  reached  Kansas  City  it  was  de- 
stroyed by  the  unprecedented  flood  of  1903. 
It  was  contended  that  if  the  company  had 
moved  the  corn  promptly  it  would  have 
been  delivered  before  the  flood  occurred.  It 
was  held,  however,  that  the  delay  was  not 
the  proximate  cause  of  the  damage.  The 
opinion  contains  an  elaborate  discussion  of 
the  doctrine  of  proximate  cause,  and  cites 
numerous  cases  in  support  of  the  decision. 
In  order  that  a  delay  in  transportation  can 
render  the  carrier  responsible  for  a  loss  it 
must  be  so  unreasonable  as  to  amount  to  a 
conversion.  Rodgers  v.  Ry.  Co.,  supra; 
Henry  v.  Ry.  Co.,  83  Kan.  104,  109  Pac. 
1005,  28  L<R.A.(N.S.)  1088.  In  the  last 
cited  case  the  owner,  in  response  to  a  no- 
tice, promptly  called  at  the  freight  depot, 
tendered  tne  charges  due  on  the  goods,  and 
demanded  the  delivery,  but  the  railway 
company   wrongfully   refused   the   demand. 
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One  day  thereafter  an  unprecedented  flood 
occurred  which  damaged  the  goods.  It  was 
held  that  the  refusal  of  the  demand  and  the 
wrongful  detention  amounted  to  a  conver- 
sion of  the  goods  and  the  railway  company 
was  therefore  held  responsible  for  the  loss 
occasioned  by  the  flood.  The  principle  that 
'no  wrongdoer  can  be  allowed  to  apportion 
or  qualify  his  own  wrong*  was  applied  to 
the  facts. 

The  liability  of  the  initial  carrier  for 
damages  to  a  carload  of  horses  occurring 
in  a  connecting  line  is  absolute  and  does 
not  depend  upon  whether  a  caretaker  ac- 
companied the  horses,  and  that  none  of  the 
damage  occurred  on  the  line  of  the  initial 
carrier  but  on  the  line  of  the  connecting 
carrier.  Nor  does  it  depend  upon  the  sol- 
vency of  the  connecting  carrier.  Texas  Mex- 
ican R.  Co.  ▼.  King,  (Tex.  1916)  174  S.  VV. 
336. 

The  only  new  right  of  action  given  the 
legal  holder  of  a  bill  of  lading  in  interstate 
commerce  shipments  is  against  the  initial 
carrier,  where  the  primary  cause  of  liability 
is  upon  the  subsequent  connecting  carrier. 
St.  Louis,  etc.,  R.  Co.  v.  Mounts,  (1914) 
44  Okla.  359,  144  Pac.  1036,  wherein  the 
court  said:  "The  right  of  action  against 
an  initial  carrier  is  extended  to  cases  where 
the  primary  cause  of  liability  is  upon  a 
subsequent  connecting  carrier  and  in  favor 
of  the  lawful  holder  of  the  receipt  or  bill 
of  lading  issued  by  the  carrier;  but  it  is 
further  provided  that  such  initial  carrier 
may  recover  from  such  connecting  carrier 
'the  amount  of  such  loss,  damage,  or  injury 
as  it  may  be  required  to  pay  to  the  owners 
of  such  property,  as  may  be  evidenced  by 
any  receipt,  judgment,  or  transcript  there- 
of.' Except  as  to  the  said  extension  of  the 
right  of  action  to  the  cases  specified  above, 
which  is  the  only  new  right  given  the  ship- 
per by  the  Carmack  amendment,  that 
amendment  is  merely  aflBrmatory  of  the  pre- 
existing law  in  this  respect." 

The  primary  liability  clause  is  based  upon 
the  presumed  facts  and  the  law  that  a  con- 
tract has  been  made  between  the  carriers, 
because  carriage  cannot  otherwise  be  re- 
quired. Cleveland,  etc.,  R.  Co.  v.  Hayes, 
(Ind.  1914)  104  N.  E.  581. 

The  manifest  object  of  this  provision  of 
the  statute  is  to  enable  one  who  contracts 
with  a  common  carrier  for  the  carriage  of 
gfoods  to  a  point  in  a  distant  state  over  its 
lines  and  over  the  connecting  lines  of  sev- 
eral common  carriers,  to  recover  damages 
for  injury  thereto  directly  from  the  carrier 
to  which  the  goods  were  delivered  and  by 
which  the  bill  of  lading  therefor  was  is- 
sued, without  being  compelled  to  seek  out 
and  sue  the  particular  carrier  that  occa- 
sioned the  injury.  The  legal  effect  of  the 
provision,  so  far  as  it  relates  to  a  carrier, 
IS  to  impose  upon  it  a  legal'  liability  to 
perform  and  complete  by  delivery  at  desti- 
nation every  contract  of  interstate  carriage 
into  which  it  may  enter  for  itself  and  for 
its  connecting  lines  from  which  escape  can 
be  made  neither  by  rules  nor   regulations 


of  its  own  or  by  the  contract  or  consent  of 
the  shipper.  The  legal  effect  of  the  provi- 
sion, so  far  as  it  relates  to  a  shipper,  is 
not  to  confer  upon  him  a  right  to  a  new 
kind  of  contract,  but  to  extend  to  him 
rather  a  new  and  an  additional  remedy  upon 
the  kinds  of  contracts  he  may  theretofore 
have  been  able  to  make,  by  affording  him  an 
opportunity  to  sue  and  recover  from  the  car- 
rier to  which  the  property  was  delivered 
for  shipment,  under  the  liability  imposed 
upon  the  carrier  by  the  statute.  Bowden  v. 
Philadelphia,  etc.,  R.  Co.,  (Del.  1914)  91 
Atl.  209. 

Recovery  against  other  than  initial  car- 
rier. —  The  Carmack  amendment  merely 
places  the  shipper  in  a  position  where  he 
may  be  able  to  recover  for  injured  property 
and  relieve  himself,  oftentimes,  from  the 
task  of  locating  the  active  tortfeasor.  But 
if  the  shipper  knows  which  one  among  a 
number  of  carriers  caused  the  injury,  he 
may  sue  that  one  alone.  Elliott  v.  Chicago, 
etc.,  R.  Co.,  (S.  D.  1915)  150  N.  W.  777. 
See  to  the  same  effect  Western,  etc.,  K. 
Co.  V.  White  Provision  Co.,  (1914)  142  Ga. 
246,  82  S.  E.  644;  Eastern  Mule,  etc.,  Co. 
V.  Atlantic  Coast  Line  R.  Co.,  (1914)  99 
S.  C.  470,  83  S.  E.  599. 

In  Bichlmeier  v.  Minneapolis,  etc.,  R.  Co., 
(1915)  159  Wis.  404,  160  N.  \\\  608.  the 
court  said:  ''This  amendment  clearly  gives 
a  right  of  action  against  the  initial  carrier. 
But  is  such  remedy  exclusive?  The  proviso 
that  nothing  in  this  section  should  deprive 
the  holder  of  the  receipt  or  bill  of  lading 
of  any  remedy  or  right  of  action  which  he 
has  under  existing  law  was  construed  in 
Adams  Express  Co.  v.  Croninger,  226  U.  S. 
491,  33  Sup.  Ct.  148,  67  L.  ed.  314,  44 
L.R.A.  (X.S.)  267,  to  mean  existing  federal 
law  and  not  state  law.  So  the  remedy  given 
by  the  amendment  was  additional  to  and 
concurrent  with  any  other  existing  federal 
remedy.  The  question,  therefore,  arises 
whether,  under  federal  law  prior  to  the 
enactment  of  the  Carmack  amendment,  a 
shipper  had  a  right  of  action  against  a 
carrier  negligently  causing  the  damage,  but 
who  was  not  the  carrier  with  whom  the 
initial  contract  of  shipment  was  made.  An 
affirmative  answer  to  this  question  was 
given  by  the  Supreme  Court  of  the  United 
States  in  the  case  of  the  New  Jersey  Steam 
Navigation  Co.  v.  Merchants'  Bank,  6  How. 
344,  12  L.  ed.  465,  and  so  far  as  we  have 
been  able  to  discover  the  rule  there  an- 
nounced has  remained  unchanged.  Such 
are  also  the  uniform  holdings  of  state 
courts.  Section  1,  Hutch.  Car.  (3d  ed;) 
§  236,  and  cases  cited;  4  Ruling  Case  Law, 
947,  and  cases  cited.  The  reason  of  the 
rule  that  the  owner  of  the  goods  may  pro- 
ceed directly  against  the  carrier  who  is  the 
actual  wrongdoer,  even  if  he  has  a  remedy 
against  the  receiving  carrier,  is  that  each 
carrier  is  an  agent  of  the  owner  authorized 
to  contract  with  the  connecting  carrier  for 
the  safe  transportation  of  the  shipment 
which,  when  undertaken  by  such  carrier, 
becomes  a  contract  with  the  owner  for  a 
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breach  of  which  he  can  proceed  directly 
against  the  carrier  in  default.  Owing  to  the 
important  public  duties  which  a  common 
carrier  performs,  the  law  implies  a  sufficient 
privity  of  contract  between  the  shipper  and 
the  connecting  carrier  to  enable  the  shipper 
to  maintain  an  action  against  such  carrier 
for  a  breach  of  the  contract  of  shipment 
entered  into  by  the  initial  carrier.  The 
English  courts,  however,  repudiate  the  idea 
of  privity  of  contract  and  restrict  the 
remedy  to  the  receiving  carrier.  4  Ruling 
Case  Law,  947." 

The  effect  of  the  amendment  is  not  to  re- 
quire the  shipper  or  consignee  to  sue  the  in- 
itial carrier  rather  than  the  carrier  on  whose 
line  the  damage  is  done.  Therefore  a  con- 
signee may  sue  the  delivering  carrier  for  a 
loss  occurring  on  its  road.  Moreover  the 
amendment  has  not  abrogated  the  rule  of 
evidence  that  goods  received  in  good  order 
by  the  initial  carrier  are  presumed  to  have 
been  received  in  like  order  by  the  succeed- 
ing; carrier.  Duvall  v.  Louisiana  Western 
R.  Co.,  (1914)  135  La.  189,  65  So.  104, 
wherein  the  court  said:  "The  object  which 
Congress  had  in  view  in  enacting  that 
amendment  is  said  by  the  court  in  the  case 
of  Railroad  Co.  v.  Riverside  Mills,  just  cit- 
ed, to  have  been  simply  to  impose  liability 
upon  the  initial  carrier  for  the  faults  of 
the  succeeding  carrier,  any  agreement  or 
stipulation  to  the  contrary  notwithstanding. 
There  is  absolutely  nothing  to  lead  us  to 
suppose  that  Congress  had  the  further  ob- 
ject in  view  of  doing  away  with  the  said 
rule  of  evidence.  Congress  was  conferring  a 
right  of  action ;  it  was  not  dealing  with  the 
question  of  what  evidence  the  courts  should 
deem  to  be  sufficient  for  the  proof  of  a  par- 
ticular fact  at  issue  between  the  litigants. 
The  said  rule  of  evidence  has  absolutely 
nothing  to  do  with  the  substantial  rights 
of  the  parties.  It  is  simply  an  aid  to  the 
court  in  weighing  the  evidence.  The  plain- 
tiff, having  to  prove  that  the  loss  occurred 
upon  the  defendant  company's  line,  offers 
evidence  going  to  show  that  the  goods  were 
received  in  good  condition  by  the  initial 
carrier,  and,  having  made  this  proof,  con- 
tends that  it  establishes  the  fact  that  the 
loss  of,  or  damage  to,  the  goods  occurred  on 
the  line  of  the  defendant  company,  and,  in 
support  of  that  contention,  invokes  this 
rule  of  evidence.  The  question  is,  we  repeat, 
simply  one  of  the  weighing  of  evidence :  and 
this  rule  of  evidence  comes  in  aid  of  the 
court  in  that  task.''  See  to  the  same  effect, 
Chicago,  etc.,  R.  Co.  v.  Harrington,  (1914) 
44  Okla.  41,  143  Pac.  325,  follounng  Duvall 
V.  Louisiana  Western  R.  Co.,  (1914)  135 
La.  189,  65  So.  104. 

Joint  lialHlity  of  initial  and  connecting 
carrier. —  The  act  was  passed  for  the  bene- 
fit of  the  shipper.  He  can  sue  the  initial 
carrier  alone  or  any  one  of  the  connecting 
carriers,  or  all  jointly  for  the  damages. 
Atchison,  etc.,  R.  Co.  v.  Boyce,  CEex.  1914) 
171  S.  W.  1094,  wherein  the  court  said: 
"We  do  not  understand  that  an  election 
can  be  required  where  a  party's  rights  are 


analogous,  consistent,  or  concurrent.  As 
we  understand,  under  the  Interstate  Com- 
merce Act,  the  contract  is  made  by  the 
initial  carrier  for  all  connecting  carriers, 
by  the  terms '  of  which  each  and  all  are 
bound,  and  a  failure  of  duty  or  the  negli- 
gence of  either  gives  the  shipper  a  right 
of  action  against  either  or  all  under  the  act 
against  the  initial  carrier  for  all  the  dam- 
ages and  the  connecting  carriers  for  thv 
damages  occurring  on  their  respective  lines." 
Delay  in  transportation  as  imposing  lia- 
bility on  initial  carrier.  —  The  Carmack 
amendment  imposes  on  the  "initial  carrier" 
liability  for  delay  occurring  on  the  line  of 
its  connection  'without  physical  damage  to 
the  property.  New  York,  etc.,  R.  Co.  v. 
Peninsula  Produce  Exchange,  (1916)  240 
U.  S.  34  {affirming  (1914)  122  Md.  215,  89 
Atl.  433),  wherein  the  court  said:  "The 
words  'any  loss,  damage,  or  injury  to  sucli 
property'  caused  by  the  initial  carrier  or 
by  any  connecting  carrier  are  comprehensive 
enough  to  embrace  all  damages  resulting 
from  any  failure  to  discharge  a  carrier's 
duty  with  respect  to  any  part  of  the  trans- 
portation to  the  agreed  destination.  It  is 
not  necessary,  nor  is  it  natural  in  view  of 
the  general  purpose  of  the  statute,  to  take 
the  words  'to  the  property'  as  limiting  the 
word  'damage'  as  well  as  the  word  'injury' 
and  thus  as  rendering  the  former  wholly 
superfluous.  It  is  .said  that  there  is  a 
different  responsibility  on  the  part  of  the 
carrier  with  respect  to  delay  from  that 
which  exists  where  there  is  a  failure  to 
carry  safely.  But  the  difference  is  with 
respect  to  the  measure  of  the  carrier's  obli- 
gation; the  duty  to  transport  with  reason- 
able despatch  is  none  tiie  less  an  integral 
part  of  the  normal  undertaking  of  the  car- 
rier. And  we  can  gather  no  intent  to  unify 
only  a  portion  of  the  carrier's  responsibility. 
Further,  it  is  urged,  that  the  amendment 
provides  that  the  initial  carrier  may  re- 
cover from  the  connecting  carrier  'on  whose 
line  the  loss,  damage,  or  injury  shall  have 
been  sustained  the  amount  of  such  loss, 
damage,  or  injury  as  it  may  be  required 
to  pay  to  the  owners  of  such  property,'  and 
this,  it  is  said,  shows  that  the  'loss,  damage, 
or  injury'  described  is  that  which  may  be 
localized  as  having  occurred  on  the  line  of 
one  of  the  carriers  and  therefore  should  be 
limited  to  physical  loss  or  injury.  But  we 
find  no  difldculty  in  this,  as  the  damages  re- 
quired to  be  paid  by  the  initial  carrier  are 
pianifestly  regarded  as  resulting  from  some 
breach  of  duty,  and  the  purpose  is  simply 
to  provide  for  a  recovery  against  the  con- 
necting carrier  if  the  latter,  as  to  its  part 
of  the  transportation,  is  found  to  be  guilty 
of  that  breach.  The  view  we  have  expressed 
finds  support  in  the  explicit  terms  of  the 
act  of  January  20,  1914,  c.  11,  38  Stat.  278, 
which  provides  'that  no  suit  brought  in  any 
state  court  of  competent  jurisdiction  against 
a  railroad  company  *  *  *  to  recover 
damages  for  delay,  loss  of,  or  injury  to  prop- 
erty received  for  transportation  by  such 
common  carrier  under  section  twenty  of  the 
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Act  to  regulate  commerce  •  •  •  ghall 
be  removal  to  any  court  of  the  United 
States  where  the  matter  in  controversy  does 
not  exceed,  exclusive  of  interest  and  costs, 
the  sum  or  value  of  $3,000/  If  the  language 
of  sec.  20  can  be  regarded  as  ambiguous, 
this  legislative  interpretation  of  it  as  con- 
ferring a  right  of  action  for  delay,  as  well 
as  for  loss  or  injury  to  the  property  in  the 
course  of  transportation  is  entitled  to 
great  weight."  See  to  the  same  effect  New 
York,  etc.,  R.  Co.  v.  Peninsula  Produce  Ex- 
change, (1014)  122  Md.  215,  89  Atl.  433; 
Southern  Pac.  R.  Co.  v.  A.  J.  Lyon  &  Co., 
(Miss.  1914)  66  So.  209;  Texas  Midland 
R.  Co.  V.  Beeker,  (Tex.  1914)  171  S.  W. 
1024;  Norfolk  Truckers'  Exchange  v.  Nor- 
folk Southern  R.  Co.,  (1914)  116  Va.  466, 
82  S.  E.  92.  Compare  Byers  v.  Southern 
Express  Co.,  (1914)  165  N.  C.  642,  81  S.  E. 
741. 

Wrongful  delivery  as  imposing  liability 
on  initial  carrier.  —  An  initial  carrier  is 
liable  for  the  act  of  the  last  carrier  in  de- 
livering the  goods  transported  to  the  <ron- 
signee  without  requiring  the  surrender  of  the 
bill  of  lading  as  provided  for  in  the  con- 
tract of  transportation.  Thomas  v.  Blair, 
(Mich.  1915)  161  N.  W.  1041,  wherein  the 
court  said:  "The  second  proposition  of  ap- 
pellants, that  there  was  no  liability  upon 
the  initial  carrier  for  a  loss  of  the  kind 
involved  in  this  suit,  for  the  reason  that 
the  federal  statute  under  which  the  action 
is  brought  does  not  cover  such  a  claim, 
cannot  1^  sustained.  This  question  has  been 
passed  upon  by  the  Supreme  Court  of  the 
United  States,  followed  twice  by  this  court 
holding  that  the  initial  carrier  is  liable. 
Atlantic  Coast  Line  Ry.  Co.  v.  Riverside 
Mills,  219  U.  S.  186,  31  Sup.  Ct.  164,  219 
U.  S.  186,  66  L.  ed.  167,  31  L.R.A.(N.S.) 
7;  Sturges  v.  Detroit,  G.  H.  &  M.  Ry.  Co., 
166  Mich.  231,  131  N.  W.  706;  Perkett  v. 
Manistee,  etc.,  R.  R.  Co.,  175  Mich.  263,  at 
page  259,  141  N.  W.  607." 

In  Coovert  v.  Spokane,  etc.,  R.  Co., 
(1914)  80  Wash.  87,  141  Pac.  324,  the 
court  stated  the  facts  as  follows:  "On 
March  10,  1910,  the  respondents  delivered 
to  the  appellant  at  Vancouver,  in  this  state, 
three  boxes  of  goods  for  shipment  to  the 
Mutual  Manufacturing  Company,  at  Canton, 
in  the  state  of  Ohio.  At  the  time  of  receiv- 
ing the  goods  the  appellant  issued  to  the 
respondents  a  through  bill  of  lading,  on  its 
regular  form,  reciting  therein  that  tibe  goods 
were  received  for  transportation  to  Canton, 
Ohio,  and  naming  therein  the  Mutual  Manu- 
facturing Company  as  consignee  thereof. 
The  appellant's  lines  do  not  extend  through 
Canton,  Ohio,  and  in  transporting  the  goods, 
it  delivered  them  to  the  Pennsylvania  Rail- 
road Company,  a  connecting  carrier,  at  some 
point  on  that  company's  line.  On  receiving 
the  bill  of  lading  the  respondents  sent  it 
by  mail  to  the  consignee  of  the  goods,  with 
a  letter  in  which  they  announced  the  ship- 
ment. Some  ten  days  later  the  consignee  re- 
turned the  bill  of  lading  by  mail  to  the 
respondents,    stating    in    a   letter    inclosed 
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therewith  that  it  would  not  receive  the 
goods.  The  respondents  thereupon  notified 
the  appellant  of  the  attitude  of  the  con- 
signee, and  gave  directions  to  have  the 
gornls  returned  to  them  at  Vancouver,  at 
the  same  time  surrendering  to  the  appellant 
tlie  bill  of  lading,  and  guaranteeing  the 
cliargefc  on  the  return  shipment.  The  a^ent 
of  tl?e  appellant  at  Vancouver,  on  April  16, 
1910,  addressed  a  letter  to  the  agent  of  the 
Pennsylvania  Railroad  Company,  at  Can- 
ton, Ohio,  advising  that  company  of  the 
surrender  of  the  bill  of  lading,  and  request- 
in<*  it  to  return  the  goods  to  the  respond- 
ents at  Vancouver,  over  the  same  route  on 
which  they  were  shipped.  The  Pennsylvania 
structions  given  it,  for  what  cause  the 
record  is  silent,  and  on  April  26,  1910,  some 
nine  days  after  the  letter  had  been  mailed, 
it  delivered  the  goods  to  the  consignee.  The 
goods  were  lost  to  the  respondents,  and  this 
action  was  instituted  against  the  appellant 
to  recover  their  value.  Recovery  was  al- 
lowed in  the  court  below,  and  this  app^l 
is  taken  from  the  judgment  entered."  The 
issues  raised  by  the  appeal,  as  stated  by 
the  court  were:  *' First,  that  the  delivery 
was  not  wrongful;  and,  second,  that  it  is 
not  responsible,  being  the  initial  carrier, 
for  the  failure  of  the  Pennsylvania  Railroad 
Company,  the  connecting  carrier  to  observe 
the  direction  for  the  return  of  the  goods. 
In  support  of  the  first  contention  it  is  ar- 
gued that,  since  the  goods  were  consigned  to 
a  named  consignee,  without  restriction  or 
reservation  of  any  sort  in  the  bill  of  lading, 
the  goods  were  presumptively  the  property 
of  the  consignee,  and  that  it  fulfilled  its  con- 
tract of  carriage  when  it  safely  carried  the 
goods  to  their  destination  and  then  deliv- 
ered them  in  good  order  to  the  named  con- 
signee; that  the  consignor's  sole  remedy  for 
the  recovery  of  goods  so  consigned  is  the 
right  of  stoppage  in  transitu,  and,  since 
the  consignors  in  this  case  did  not  avail 
themselves  of  this  right,  it  was  the  car- 
rier's contract  duty  to  deliver  the  goods 
to  the  consignee,  and  any  deviation  from 
that  duty  would  have  been  at  its  peril." 
Holding  that  the  initial  carrier  was  lia- 
ble for  delivery  to  a  consignee  who  was  not 
the  holder  of  the  bill  of  lading,  the  court 
said:  "But  the  rule,  we  think,  was  nevei 
as  broad  as  this  argument  implies.  The 
cases  determined  prior  to  the  passage  of  the 
Carmack  amendment  of  act  to  regulate  com- 
merce (34  Stat,  at  Large,  584)  are  seeming- 
ly inharmonious  on  the  question  whether 
a  carrier  can  with  impunity  deliver  a  con- 
signment of  goods  to  the  consignee  named 
in  the  bill  of  lading  without  production  of 
the  bill  of  lading,  even  in  instances  where  it 
has  no  knowledge  that  the  consignee  is  not 
in  possession  of  the  bill  of  lading,  or  it  is 
without  knowledge  that  the  right  to  receive 
the  goods  is  claimed  by  some  person  other 
than  the  consignee.  See  Nebraska  Meal 
Mills  V.  St.  Louis  Southwestern  R.  Co.,  64 
Ark.  169,  41  S.  W.  810,  38  L.R.A.  358,  and 
cases  collected  in  note,  62  Am.  St.  Rep. 
183.    But  we  think  the  cases  were  practical- 
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\j  unifonn  to  the  effect  that  a  carrier  de- 
livered   consigned   goods    to   the    consignee 
without  the  production  of  the  bill  of  lading 
at    its    peril,    when    it   had    knowledge,   or 
reasonable  cause  to  believe,  that  the  con- 
signee did  not  have  the  full  beneficial  inter- 
est in  the  goods.     Our  own  case  of  First 
Nat.  Bank  v.  Northern  Pacific  Ry.  Co.,  28 
Wash.  439,  68  Pac.  965,  is  to  this  effect 
There  the  consignor  shipped  two  car  loads 
of  wheat  by  the  railway  company  consigned 
to  a  flouring  mill  company.     On  receipt  of 
the  bills  of  lading  the  consignor  indorsed 
them  to  the  plaintiff  bank,  receiving  from 
the  bank  in  cash  the  purchase  price  of  the 
wheat.     The  railway  company  carried  the 
wheat  to  its  destination  and  delivered  it  to 
the   consignee   without   requiring   the   pro- 
duction of  the  bill  of  lading.    In  an  action 
by  the  bank  against    the  railway  company 
for  the  amount  advanced  on  the  bills  of  lad- 
ing, it  was  held  that  the  railway  company 
had  notice  of  the  custom  of  the  dealer  to 
pledge    the    bills    of    lading    for    advances 
on   shipments,  and  that  it  was  bound  to 
notice  this  custom,  and  was  responsible  to 
the   bank   for  the   money   advanced.     This 
was,  however,  an  intrastate  shipment,  and 
the  decision  was  rested  in  part  on  the  local 
statutes.     The  rule,  however,  as  shown  in 
the  note  to  the  case  from  the  Lawyers  Re- 
ports   Annotated    before    cited,    applies   to 
interstate    shipments."      Continuing,    after 
quoting    the    provisions    of    the    Carmack 
amendment  for  the  issue  of  a  receipt  or  bill 
of  lading,  the  court  said:     **This  provision 
of  the  statute,  it  will  be  observed,  makes 
it  the  duty  of  common  carriers  receiving 
property   for   interstate   transportation   to 
issue  a  receipt  or  bill  of  lading  to  the  con- 
signor of  such  property,  and  makes  it  liable 
to  any  lawful  holder  of  such  receipt  or  bill 
of  lading  for  any  loss,  damage,  or  injury  to 
feuch  property  caused  by  it,  or  by  any  com- 
mon carrier  to  which  the  property  may  be 
delivered,  or  over  whose  lines  such  property 
may  pass.     Clearly  the  statute  recognizes 
the    lawful    holder    of    the    bill    of    lading 
as  the  person  entitled  to  receive  the  ship- 
ment, regardless  of  whom  may  be  named  as 
consignee,  and,  this  being  true,  the  carrier 
delivers  the  goods  transported  at  its  peril, 
when    it    delivers   without   the   production 
of  the  bill  of  lading.     It  cannot,  we  think, 
be  questioned  in  this  instance  that  the  con- 
signors of  the  goods  were  the  lawful  hold- 
ers of  the  bill  of  lading  at  the  time  of  the 
delivery  of  the  goods  to  the  consignee.    The 
consignee  had  theretofore  returned  the  bill 
of  lading  to  the  consignors  with  notice  that 
it   would   not  receive  the  goods;    the  con- 
signors had  notified  the  railway  company 
of  this  refusal,  had  surrendered  to  it  the 
bill  of  lading,  and  had  directed  a  return  of 
the  goods.    A  delivery  to  the  consignee  un- 
der these  circumstances  was  a  conversion  of 
the  goods  rendering  the  company  liable  for 
their  value  to  the  consignors.    The  conten- 
tion of  the  appellant  that  it  is  not  liable  as 
an  initial  carrier  for  the  loss  of  this  par- 
ticular shipment  is  based  on  the  claim  that 
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it  performed  its  contract  of  carriage,  since 
it  carried  the  goods  safely  from  the  point 
of  shipment  to  the  point  of  destination, 
and  the  wrong  committed,  if  any,  was  com- 
mitted by  the  connecting  carrier.  But  the 
duty  of  an  initial  carrier  with  reference  to 
goods  transported  does  not  end  by  merely 
carrying  the  goods  to  their  destination  safe- 
ly. Delivery  to  the  person  entitled  to  re- 
ceive the  same,  or,  if  delivery  cannot  be 
made,  then  safe  storage  subject  to  the  or- 
ders of  the  consignors,  is  a  part  of  the  con- 
tract of  carriage.  The  appellant  performed 
neither  of  those  obligations.  It  neither  de- 
livered the  goods  to  the  person  entitled  to 
receive  them,  nor  did  it  store  them  subject 
to  the  order  of  the  consignor.  It  is  there- 
fore liable  for  the  loss,  as  the  initial  carrier » 
under  the  federal  statute  above  cited." 

Jurisdiction  of  state  courts.  —  The  sub- 
stantive liability  fixed  by  federal  statute, 
whether  the  suit  be  against  the  initial  or 
succeeding  carrier,  may  be  enforced  by  a 
state  as  well  as  a  federal  court.  Central  of 
Georgia  R.  Co.  v.  Patterson,  (1915)  12  Ala. 
App.  369,  68  So.  513;  Elliott  v.  Chicago, 
etc.,  R.  Co.,  (S.  D.  1916)  150  N.  W.  777; 
St.  Louis,  etc.,  R.  Co.  v.  Gould,  (Tex.  1914) 
165  S.  W.  13;  Bichlmeier  v.  Minneapolis, 
etc.,  R.  Co.,  (1915)  159  Wis.  404,  150  N.  W. 
508. 

Pleading  Carmack  Amendment.  —  The 
Carmack  amendment  may  be  invoked  al- 
though the  declaration  does  not  aver  that 
any  connecting  carrier  exists,  or  show  any 
facts  to  allow  the  Carmack  amendment  to 
operate  but  asserts  a  pure  common-law 
claim,  where  the  facts,  as  shown  in  the 
evidence,  make  it  appear  that  the  cause  of 
action  comes  within  the  sphere  of  the  stat- 
ute. Norfolk  Trudcers*  Exchange  v.  Norfolk 
Southern  R.  Co.,  (1914)  116  Va.  466,  82 
S.  E.  92. 

SufiSciency  of  evidence.  —  In  Collins  v. 
Denver,  etc.,  R.  Co.,  (1914)  181  Mo. 
App.  213,  167  S.  W.  1178,  which  was  an 
action  to  recover  damages  claimed  in  an 
interstate  shipment  of  fruit,  a  judgment  of 
nonsuit  was  rendered  in  the  court  below 
which  was  reversed  on  appeal  on  the  ground 
that  plaintiff  had  made  out  a  prima  facie 
case  by  showing  a  delivery  to  the  defendant 
in  good  condition  and  receipt  in  bad  con- 
dition. The  court  said:  ''Defendant  insists 
that  plaintiff  failed  to  make  out  a  case  in 
that  it  did  not  affirmatively  show  that  the 
defendant,  or  connecting  carriers,  'caused' 
the  injury  to  the  fruit,  as  contemplated  by 
section  20  of  the  Carmack  amendment  to 
the  Hepburn  Act.  Defendant's  position  is 
that  this  statute  has  made  some  change  in 
the  carrier's  common-law  liability,  or,  at 
least,  in  the  mode  of  showing  such  liability. 
But  that  is  not  the  interpretation  given  the 
act  by  the  Supreme  Court  of  the  United 
States.  The  object  of  the  words  that  the 
carrier  'shall  be  liable  to  the  lawful  holder 
thereof  (the  bill  of  lading)  for  any  loss, 
damage  or  injury  to  such  property  caused 
by  it'  was  not  to  make  the  carrier  absolute- 
ly responsible  for  all  happenings  though  al- 
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together  uncontrollable.  The  object  was 
rather  to  prevent  that  degree  of  liability. 
The  statute  'plainly  implies  a  liability  for 
some  default  in  its  common-law  duty  as  a 
common  carrier.' " 

Special  damages  such  as  mental  anguish 
are  not  damages  to  the  property  covered  by 
this  act.  Byers  v.  Southern  Express  Co., 
(1914)  165  N.  C.  642,  81  S.  E.  741. 

Costs.  —  'Where  a  state,  for  reasons  of 
internal  policy,  in  order  to  offer  a  reason- 
able Incentive  to  the  prompt  settlement  of 
small  but  well-founded  claims,  and  as  a 
deterrent  of  groundless  defenses,  establishes 
by  a  general  statute  otherwise  unexception- 


able the  policy  of  allowing  recovery  of  a 
moderate  attorney's  fee  as  a  part  of  the 
costs,  in  cases  where,  after  specific  claim 
made  and  a  reasonable  time  given  for  in- 
vestigation  of  it,  payment  is  refused,  and 
the  claimant  succeeds  in  establishing  by  suit 
his  right  to  the  full  amount  demanded,  the 
application  of  such  statute  to  actions  for 
goods  lost  in  interstate  commerce  is  not  in- 
consistent with  the  provisions  of  the  com- 
merce act  and  its  amendments."  Missouri, 
etc.,  R.  Co.  of  Texas  v.  Harris,  (1914)  234 
U.  S.  412,  34  S.  Ct.  790,  58  U.  S.  (L.  ed.) 
1377,  L.R.A.  1915E  943. 


1912  Supp.,  p.  112,  sec.  7. 

Telegraph  companies  are  subject  to  the 
provision  of  this  Act  and  a  state  statute 
which  attempts  to  determine  the  conduct  of 
a  telegraph  company  in  transmitting  a  mes- 
sage from  one  state  to  another  by  determin- 
ing the  consequences  of  not  pursuing  such 
conduct  is  invalid.  Western  Union  Tel.  oC. 
V.  Brown,  (1914)  234  U.  S.  542,  34  S.  Ct. 
955,  58  U.  S.  (L.  ed.)  1457,  reversing  (1912) 
92  S.  Car.  364,  76  S.  E.  542;  Western  Union 
Tel.  Co.  V.  Holder,  (Ark.  1915)  174  S.  W. 
652;  Western  Union  Tel.  Co.  v.  Johnson, 
(1914)  115  Ark.  564,  171  S.  W.  859;  West- 
em  Union  Tel.  Co.  v.  Compton,  (1914)  114 
Ark.  193,  169  S.  W.  946. 

State  laws  regulating  interstate  tele- 
grams are  superseded  by  this  section  which 
places  telegraph  companies,  so  far  as  inter- 
state business  is  concerned,  under  the  dirv^ct 
supervision  of  the  Interstate  Commerce 
Commission.  Western  Union  Tel.  Co.  v. 
Berryville  First  Nat.  Bank,  (1914)  116  Va. 
1009,  83  S.  E.  424. 

While  as  has  just  been  seen  telegraph 
companies  are  common  carriers  by  virtue  of 
this  section,  the  extent  to  which  Congress 
has  gone  is  merely  to  declare  that  telegraph 
companies  shall  be  considered  common  car- 
riers, and  to  require  them  to  make  and  ob- 
serve reasonable  rates  and  charges  for  the 
services  which  they  perform,  and  to  permit 
them  to  divide  their  messages  into  classes, 
presumably  as  a  basis  for  rates.  The  mere 
fact  that  Congress  has  enacted  some  l^isla- 
tion  on  this  subject  does  not  of  itself  signify  a 
purpose  to  monopolize  the  field  and  exclude 
tlie  states  entirely,  and  a  state  statute  is 
still  valid  which  allows  the  recovery  of 
damages  resulting  from  mental  anguish 
suffered  by  reason  of  the  negligent  failure 
of  a  telegraph  company  to  deliver  a  death 
message.  Bailey  v.  Western  Union  Tel.  Co., 
(Tex.  1914)  171  S.  W.  839. 

Telegraph  companies  are  so  far  placed 
under  the  supervision  of  tlie  Interstate  Com- 
merce Commission  by  this  section  that  a 
state  statute  penalizing  a  telegraph  com- 
pany for  failure  to  forward  or  deliver  a 
message  as  promptly  as  practicable  is  un- 
enforceable. Western  Union  Tel.  Co.  v. 
Bilisoly,  (1914)  116  Va.  562,  82  8.  E. 
91,  wherein  the  court  said:     "Bv  an   act 
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of  Congress  approved  June  18,  1910  (36 
Stat.  539,  c.  309),  telegraph  companies, 
so  far  as  interstate  business  is  concerned, 
have  been  placed  under  the  direct  super- 
vision of  the  Interstate  Commerce  Com- 
mission, and  are  subject,  so  far  as  appli- 
cable, to  the  same  rules,  regulations,  restric- 
tions, and  penalties  that  are  imposed  upon 
common  carriers.  This  act  has  occupied  the 
entire  field  and  taken  complete  control  of 
the  regulation  of  telegraph  companies,  and 
while  it  has  impliedly  exempted  them  from 
any  penalty  for  negligence  it  has  provided  a 
severe  maximum  penalty  for  intentional  dis- 
crimination. Before  the  passage  of  this  act 
there  had  been  no  legislation  by  Congress 
affecting  or  confiicting  with  the  state  stat- 
utes imposing  a  penalty  for  failure  to  de- 
liver messages  promptly,  and  therefore  the 
state  statutes  affecting  telegraph  companies 
were  upheld,  even  as  to  interstate  messages, 
upon  the  ground  that  until  Congress  had 
legislated  upon  the  subject-matter  of  tele- 
graph companies,  the  state  statutes  were  ap- 
glicable.  James  Case,  162  U.  S.  650,  16 
up.  Ct.  934,  40  L.  ed.  1106;  Commercial 
Milling  Co.  Case,  218  U.  S.  406,  31  Sup.  Ct. 
59,  54  L.  ed.  1088;  Crovo  Case,  220  U.  S. 
364,  31  Sup.  Ct.  399,  56  L.  ed.  498,  and 
others.  In  Telegraph  Co.  v.  White,  113  Va. 
421,  74  S.  E.  174,  this  court,  in  reviewing 
the  cases  on  the  subject,  adopts  the  language 
of  the  Supreme  Court,  that  where  the  state 
statute  did  not  unfavorably  affect  or  em- 
barrass the  telegraph  company  in  the  course 
of  its  employment,  it*  would  be  held  valid 
until  Congress  spoke  on  the  subject,  Th^se 
decisions  are  based  upon  the  fact  that,  at 
the  time  they  were  rendered,  no  congression- 
al legislation  existed  on  the  subject.  Such 
judicial  utterances  would  mean  nothing, 
unless  they  meant  that  when  Congress  did 
act,  and  undertake  to  regulate  telegraph 
companies  in  the  matter  of  the  transmission 
and  delivery  of  interstate  messages,  the  stat- 
utes of  the  state  on  the  subject  would  be  su- 
perseded by  that  action.  It  would  be  incon- 
venient, as  well  as  unnecessary,  to  recite  the 
detailed  provisions  of  the  act  of  Congress 
approved  June  18,  1910.  It  is  sufficient  to 
say  that  by  it  Congress  has  occupied  the 
field  of  regulation  with  respect  to  interstate 
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telegrams,  and  hence  the  state  statute  im- 
posing a  penalty  for  failure  to  make  prompt 
delivery  can  no  longer  be  invoked  in  such 
cases.  The  act  of  Congress  has  ousted  the 
state  of  jurisdiction  over  the  subject." 

Water  transportation  unconnected  with 
transportation  by  railroad  is  not  regulated 
by  this  section,  and  a  state  may  in  the  ab- 
sence of  legislation  by  CSongress  prohibit  ex- 
cessive charges  for  ferriage  from  a  point 
within  the  state  to  an  island  within  its 
jurisdiction  reached  over  the  high  seas. 
Wilmington  Transp.  Co.  v.  California  Rail- 
road Commission,  (1915)  236  U.  S.  151, 
2&  S.  Ct.  276,  69  U.  S.  (L.  ed.)  608,  where- 
in the  court  said:  "The  Wilmington  Trans- 
portation Company,  a  corporation  organized 
under  the  laws  of  the  state  of  California,  is 
engaged  as  a  common  carrier  of  passengers 
and  goods  by  sea,  between  San  Pedro,  on  the 
mainland,  and  Avalon,  on  Santa  Catalina 
island,  both  places  being  within  the  county 
of  Los  Angeles,  in  that  state.  Merchants 
at  Avalon,  insisting  that  the  rates  charged 
for  this  transportation  were  unreasonable, 
presented  their  complaint  to  the  railroad 
•commission  of  the  state  of  California,  and 
asked  that  reasonable  rates  be  iixed  under 
the  public  utilities  act  of  1911.  Stat.  (Cal.) 
1911,  Ex.  Sess.  p.  18.  The  Transportation 
Company  challenged  the  authority  of  the 
commission  upon  the  ground  that  the  busi- 
ness was  subject  exclusively  to  the  regu- 
lating power  of  Congress.  The  commission 
overruled  the  contention,  and  its  authority 
to  prescribe  reasonable  rates  between  these 
ports  of  the  state  was  sustained  on  writ  of 
review  by  the  state  court.  166  Cal.  741,  137 
Pac.  1163.  The  case  brought  here  on  error. 
The  vessels  of  the  plaintiff  in  error,  in 
their  direct  passage  between  the  ports 
named,  must  traverse  the  high  seas  for  up- 
wards of  20  miles.  Adopting  the  statement 
of  the  commission,  the  supreme  court  of 
the  state  puts  the  case  thus:  They  do  not 
touch  at  any  other  port,  either  of  the  Unit- 
ed States  or  of  any  foreign  country.  They 
do  not  transfer  their  passengers  or  freight 
to  any  other  vessel,  or  receive  the  same  from 
any  other  vessel  in  their  course.  They  do 
not  on  the  voyage  take  on  or  put  off  any 
article  of  commerce.  While  a  portion  of 
the  voyage  is  on  the  high  seas,  the  naviga- 
tion thereof  is  merely  incidental  to  the  r('al 
purpose  of  the  voyage,  which  is  to  ply  be- 
tween two  ports,  both  of  which  are  located 
in  the  same  country  in  this  state.'  Relying 
tipon  Lord  v.  Goodall,  N.  P.  S.  S.  Co.,  102 
U.  8.  541,  26  L.  ed.  224,  the  plaintiff  in 
error  contends  that  transportation  over  the 
high  seas  is  'commerce  with  foreign  nations* 
in  the  constitutional  sense.  See  Lehigh  Val- 
ley R.  Co.  V.  Pennsylvania,  146  U.  S.  102, 
203,  36  L.  ed.  672,  676,  4  Inters.  Com.  Rep. 
87,  12  Sup.  Ct.  Rep.  806;  The  Abby  Dodge, 
223  U.  S.  166,  176,  56  L.  ed.  390,  393.  32 
Sup.  Ct.  Rep.  310.  But  if  it  be  assumed  for 
the  present  purpose  that  the  power  of  Con- 
gress extends  to  the  subject  of  this  contro- 
versy, the  fact  remains  that  the  power  has 
not  been  exercised.     The  provisions  of  the 


Federal  statutes  relating  to  vessels  do  not 
go  so  far,  and  the  Interstate  Commerce  Com- 
mission has  not  been  authorized  to  prescribe 
rates  for  water  transportation  unconnected 
with  transportation  by  railroad." 

Free  passes.  — The  provision  relating  to 
free  passes  has  no  application  to  the  case  of 
a  person  injured  while  riding  on  the  tender 
of  a  train  by  invitation  oi  the  engineer. 
Yazoo,  etc.,  R.  Co.  v.  Messina,  (Miss.  1915) 
67  So.  963,  wherein  the  court  said:  "We 
do  not  understand  that  the  act  of  Congress 
referred  to  has  any  application  to  the  facts 
of  this  case.  The  common  carrier  did  not 
issue  any  free  transportation  to  this  plain- 
tiff, and  he  was  not  using  any  such  free 
transportation.  The  engineer  in  charge  of 
the  locomotive  pulling  a  passenger  train 
under  no  conceivable  circumstances  has  any 
power  to  issue  free  transportation  to  any 
person,  and  we  are  unable  to  see  the  force 
of  the  argument  along  this  line.  Certainly, 
a  common  carrier  would  not  be  aliable  to 
the  penalty  provided  by  the  act  of  Congress 
should  some  employee,  haying  no  sort  of 
connection  with  the  transporieition  of  pas- 
sengers, assume  to  issue  a  free  pass  to  some 
pronibited  passenger.  If  an  engineer  could 
lawfully  permit  a  person  to  ride  free,  it 
seems  to  us  that  the  plaintiff  in  this  case 
would  be  entitled  to  the  same  degree  of  care 
that  other  passengers  are  entitled  to  receive. 
This  seems  clear,  unless  the  act  of  Con- 
gress would  change  the  rights  of  the  pas- 
senger. It  is  clear  to  us  that  the  engineer 
was  not  authorized  to  carry  plaintiff  free, 
and  it  is  also  manifest  that  the  act  of  Con- 
gress is  not  directed  against  acts  of  the 
character  here  involved.  As  we  interpret 
the  act  of  Congress  and  the  r^ulations 
adopted  by  the  Interstate  Commerce  Com- 
mission, neither  are  directed  against  acta 
such  as  are  disclosed  by  the  record  in  this 
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case. 

Interchange  of  passes.  —  The  proviso  of 
1910  was  intended  to  cover  the  case  of  em- 
ployees of  cable,  telegraph  and  telephone 
lines  which  were  in  that  year  brought  with- 
in the  purview  of  the  Interstate  Commerce 
Law.  Under  this  section  the  privilege  of 
an  exchange  of  passes  is  not  limited  to 
officers,  agents  and  employees  of  "common 
carriers  subject  to  the  provisions  of  the  act" 
but  refers  to  common  carriers  generally , 
including  transatlantic  steamship  lines  and 
foreign  railroads.  United  States  v.  Erie  R. 
Co.,   (S.  D.  N.  Y.  1914)  213  Fed.  391. 

Effect  of  requiring  filing  of  baggage  reg- 
ulations.—  By  requiring  baggage  regula- 
tions, including  the  excess  valuation  rate, 
to  be  filed  and  become  part  of  the  tariff 
schedules,  the  rule  of  the  common  law  that 
the  carrier  becomes  an  insurer  of  the  safety 
of  baggage  against  accidents  not  the  act  of 
God  or  the  public  enemy  or  the  fault  of  the 
passenger  (the  rule  established  in  this 
country,  3  Hutchinson  on  Carriers,  §  1241) 
is  not  changed.  The  effect  of  such  filing  is 
to  permit  the  carrier  by  such  regulations 
to  obtain  commensurate  compensation  for 
the  responsibility  assumed  for  the  safety  of 
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the  passenger's  baggage,  and  to  require  the 
passenger  whose  knowledge  of  the  character 
and  value  of  his  baggage  is  peculiarly  his 
own  to  declare  its  value  and  pa^  for  the 
excess  amount.  There  is  no  question  of  the 
reasonableness  or  propriety  of  making  such 
regulations,  which  would  be  binding  upon 
the  passenger  if  brought  to  his  knowledge 


in  such  wise  as  to  make  an  agreement  or 
what  is  tantamount  thereto.  Boston,  etc, 
R.  Co.  V.  Hooker,  (1914)  233  U.  S.  97,  34 
S.  Ct.  526,  58  U.  S.  (L.  ed.)  868,  Ann.  Gas. 
1915D  593,  L.R.A.  191 5B  450,  reversing 
(1011)  209  Mass.  598,  95  N.  £.  945,  Ann. 
Cas.  1912B  669. 


1912  Supp.,  p.  115,  sec.  8. 

Long  and  short  haul.  —  '*The  express  or 
implied  statutory  recognition  of  the  au- 
thority on  the  part  of  carriers  to  primarily 
determine  for  themselves  the  existence  of 
substantially  similar  circumstances  and  con- 
ditions as  a  basis  of  charging  a  higher  rate 
for  a  shorter  than  for  a  longer  distance 
within  the  purview  of  the  4th  section  of  the 
act  to  regulate  commerce,  and  the  right  to 
make  a  rate  accordingly,  to  continue  in 
force  until,  on  complaint,  it  was  corrected 
in  the  manner  pointed  out  by  statute,  ceased 
to  exist  after  the  adoption  of  the  amend- 
ment to  §  4  by  the  act  of  June  18,  1910, 
chapter  309,  36  Stat,  at  L.  547,  Comp.  Stat. 
1913,  §  8566.  This  results  from  the  fact 
that  by  the  amendment  in  question  the  orig- 
inal power  to  determine  the  existence  of  the 
conditions  justifying  the  greater  charge  for 
a  shorter  than  was  exacted  from  a  longer 
distance  was  taken  from  the  carriers  and 
primarily  vested  in  the  Interstate  Commerce 
Commission,  and  for  the  purpose  of  making 
the  prohibitions  efficacious  it  was  enacted 
that  after  a  time  fixed  no  existing  rate  of 
the  character  provided  for  should  continue 
in  force  unless  the  application  had  been 
made  and  granted."  U.  S.  v.  Louisville, 
etc.,  R.  Co.,  (1914)  235  U.  S,  314,  35  S.  Ct. 
113,  59  U.  S.    (L.  ed.)   245. 

Reason  for  amendment.  —  In  Intermoun- 
tain  Rate  Cases,  (1914)  234  U.  S.  476,  34 
S.  Ct.  986,  58  U.  S.  (L.  ed.)  1408  {revers- 
ing (Com.  Ct.  1911)  191  Fed.  856),  Chief 
Justice  White,  commenting  on  conditions 
before  the  amendment  and  the  effect,  said: 
''Almost  immediately  after  the  adoption  of 
the  Act  to  Regulate  Commerce  in  1887 
(February  4,  1887,  c.  104,  24  Stat.  379), 
the  Interstate  Commerce  Commission  in 
considering  the  meaning  of  the  law  and  the 
scope  of  the  duties  imposed  on  the  Commis- 
sion in  enforcing  it,  reached  the  conclusion 
that  the  words  'under  substantially  similar 
circumstances  and  conditions'  of  the  fourth 
section  dominated  the  long  and  short-haul 
clause  and  empowered  carriers  to  primarily 
determine  the  existence  of  the  required  dis- 
similarity of  circumstances  and  conditions 
and  consequently  to  exact  in  the  event  of 
such  difference  a  lesser  charge  for  the 
longer  than  was  exacted  for  the  shorter 
haul,  and  that  competition  which  mate- 
rially affected  the  rate  of  carriage  to  a 
particular  point  was  a  dissimilar  circum- 
stance and  condition  within  the  meaning 
of  the  act.  We  say  primarily,  because  of 
course  it  was  further  recognized  that  the 
authority  existing   in  carriers  to  the  end 
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just  stated  was  subject  to  the  supervision 
and  control  of  the  Interstate  Commerce 
Commisi^on  in  the  exertion  of  the  powers 
conferred  upon  it  by  the  statute,  and  es- 
pecially in  view  of  the  authority  stated  in 
the  4th  section.  In  considering  the  act 
comprehensively  it  was  pointed  out  that 
the  generic  provisions  against  preference 
and  discrimination  expressed  in  the  2d  and 
3d  sections  of  the  act  were  all-embracing, 
and  were  therefore  operative  upon  the  4th 
section  as  well  as  upon  all  other  provi- 
sions of  the  act.  But  it  was  pointed  out 
that  where,  within  the  purview  of  the  4th 
section,  it  had  law^fully  resulted  that  thf 
lesser  rate  was  charged  for  a  longer  thaa 
was  exacted  for  a  shorter  haul,  such  exac- 
tion, being  authorized,  could  not  be  a  pref- 
erence or  discrimination  and  therefore  il- 
legal. Re  Louisville  k  N.  R.  Ck>.,  1  I.  C. 
C.  Rep.  31,  1  Inters.  Com.  Rep.  278.  These 
comprehensive  views  announced  at  the  in- 
ception as  a  matter  of  administrative  con- 
struction were  subsequently  sustained  by 
many  decisions  of  this  court,  and  to  the 
leading  of  such  cases  we  refer  in  the  mar- 
gin. We  observe,  moreover,  that  in  addi- 
tion it  came  to  be  settled  that  where  com- 
petitive conditions  authorized  carriers  to 
lower  their  rates  to  a  particular  place,  the 
right  to  meet  the  competition  by  lowering 
rates  to  such  place  was  not  confined  to 
shipments  made  from  the  point  of  origin  of 
the  competition,  but  empowered  all  carriers, 
in  the  interest  of  freedom  of  commerce  and 
to  afford  enlarged  opportunity  to  shippers, 
to  accept,  if  they  chose  to  do  so,  shipments 
to  such  competitive  points  at  lower  rates 
than  their  general  tariff  rates:  a  right 
which  came  aptly  to  be  described  as  'mar- 
ket competition'  because  the  practice  served 
to  enlarge  markets  and  develop  the  freedom 
of  traffic  and  intercourse.  It  is  to  be  ob- 
served, however,  that  the  right  thus  conced- 
ed was  not  absolute,  because  its  exercise 
was  only  permitted  provided  the  rates  were 
not  so  lowered  as  to  be  nonremunerative, 
and  thereby  cast  an  unnecessary  burden 
upon  other  shippers.  East  Tennessee,  V.  & 
6.  R.  Co.  V.  Interstate  Commerce  Commis- 
sion, 181  U.  S.  1,  45  L.  ed.  719,  21  Sup. 
Ct.  Rep.  516.  As  the  statute  as  thus  con- 
strued imposed  no  obligation  to  carry  to 
the  competitive  point  at  a  rate  which  waa 
less  than  a  reasonable  one,  it  ia  obvious  that 
the  statute  regarded  the  rights  of  private 
ownership,  and  sought  to  impose  no  duty 
conflicting  therewith.  It  is  also  equally 
clear  that  in  permitting  the  carrier  to  judge 
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primarily  of  the  competitive  conditions,  and 
to  meet  them  at  election,  the  statute  lodged 
in  the  carrier  the 'right  to  exercise  a  pri- 
mary judgment  concerning  a  matter  of  pub- 
lic concern  broader  than  the  mere  question 
of  the  duty  of  a  carrier  to  carry  for  a 
reasonable  rate  on  the  one  hand,  and  of  the 
right  of  the  shipper,  on  the  other,  to  com- 
pel carriage  at  such  rate,  since  the  power 
of    primary    judgment    which    the    statute 
conferred  concerned  in  a  broad  sense  the  gen- 
eral public  interest  with  reference  to  both 
persons  and   places, — considerations   all  of 
which,  therefore,  in  their  ultimate  aspects, 
came  within  the  competency  of  legislatiye 
regulation.    It  was  apparent  that  the  power 
thus  conferred  was  primary,  not  absolute, 
since  its  exertion  by  the  carrier  was  made 
by  the  statute  the  subject  both  of  adminis- 
trative  control   and   ultimate   judicial   re- 
view.    And  the  establishment  of  such  con- 
trol in  and  of  itself  serves  to  make  manifest 
the    public   nature   of   the   attributes   con- 
ferred upon  the  carrier  by  the  original  4th 
section.    Indeed,  that  in  so  far  as  the  stat- 
ute empowered  the  carrier  to  judge  as  to 
the  dissimilarity  of  circumstances  and  con- 
ditions for  the  purpose  of  relief  from  the 
long  and  short  haul  clause,  it  but  gave  the 
carrier  the  power  to  exert  a  judgment  as 
to   things   public,   was    long   since   pointed 
out  by  this  court.     Texas  &  P.  R.  Co.  y. 
Interstate  Commerce  Commission,  162  U.  S. 
107,    218,    40    L.    ed.    940,    947,    5    Inter- 
state Com.  Rep.  406,  16  Sup.  Ct.  Rep.  666. 
With  the  light  afforded  by  the  statements 
just  made  we  come  to  consider  the  amend- 
ment.    It  is  certain  that  the  fundamental 
change  which  it  makes  is  the  omission  of 
the  substantially  similar  circumstances  and 
conditions  clause,  thereby  leaving  the  long 
and  short  haul  clause  in  a  sense  unqualified 
except   in  so  far  as  the  section  gives  the 
right  to  the  carrier  to  apply  to  the  Com- 
mission  for   authority   *to  charge  less  for 
longer  than   for  shorter  distances  for  the 
transportation  of  persons  or  property,'  and 
gives  the  Commission  authority  from  time 
to  time  'to  prescribe  the  extent  to  which 
such  designated  common  carrier  may  be  re- 
lieved from  the  operation  of  this  section.' 
From   the   failure  to   insert   any   word    in 
the    amendment    tending    to    exclude    the 
operation  of  competition  as  adequate  under 
proper  circumstances  to  justify  the  award- 
ing of  relief  from  the  long  and  short  haul 
clause,  and  there  being  nothing  which  mini- 
mizes   or    changes   the   application   of   the 
preference    and    discrimination    clauses    of 
the  2d  and  3d  sections,  it  follows  that  in 
substance     the     amendment     intrinsically 
states  no  new  rule  or  principle,  but  simply 
shifts  the  powers  conferred  by  the  section 
as   it   originally   stood;    that    is,    it   takes 
from    the   carriers    the    deposit    of    public 
power  previously  lodged  in  them  and  vests 
it  in  the  Commission  as  a  primary  instead 
of  a  reviewing  function.     In  other  words, 
the  elements  of  judgment,  or,  so  to  speak, 
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the  system  of  law  by  which  judgment  is 
to  be  controlled,  remains  unchanged,  but 
a  different  tribunal  is  created  for  the  en- 
forcement of  the  existing  law.  This  being 
true,  as  we  think  it  plainly  is,  the  situa- 
tion under  the  amendment  is  this:  Power 
in  the  carrier  primarily  to  meet  competi- 
tive conditions  in  any  point  of  view  by  - 
charging  a  lesser  rate  for  a  longer  than  for 
a  shorter  haul  has  ceased  to  exist,  because 
to  do  so,  in  the  absence,  of  some  authority, 
would  not  only  be  inimical  to  the  provision 
of  the  4th  section,  but  would  be  in  conflict 
with  the  preference  and  discrimination 
clauses  of  the  2d  and  3d  sections.  But  while 
the  public  power,  so  to  speak,  previously 
lodged  in  the  carrier,  is  thus  withdrawn  and 
reposed  in  the  Commission,  the  right  of 
carriers  to  seek  and  obtain  under  authorized 
circumstances  the  sanction  of  the  Commis- 
sion to  charge  a  lower  rate  for  a  longer  than 
for  a  shorter  haul  because  of  competition 
or  for  other  adequate  reasons  is  expressly 
preserved,  and,  if  not,  is,  in  any  event,  by 
necessary  implication,  granted.  And  as  a 
correlative  the  authority  of  the  Commission 
to  grant  on  request  the  right  sought  is 
made  by  the  statute  to  depend  upon  the 
facts  established  and  the  judgment  of  that 
body,  in  the  exercise  of  a  sound  legal  dis- 
cretion, as  to  whether  the  request  should 
be  granted  compatibly  with  a  due  considera- 
tion of  the  private  and  public  interests  con- 
cerned, and  in  view  of  the  preference  and 
discrimination  clauses  of  the  2d  and  3d  sec- 
tions." See  to  the  same  effect  U.  S.  v. 
Union  Pac.  R.  Co.,  (1914)  234  U.  S.  495, 
34  S.  Ct.  995,  58  U.  S.  (L.  ed.)   1426. 

Constitutionality  of  amendment.  —  The 
amendment  is  not  unconstitutional  as  a 
delegation  to  the  commission  of  legislative 
power  which  Congress  was  incompetent  to 
make.  Intermountain  Rate  Cases,  (1914) 
234  U.  S.  476,  34  S.  Ct.  986,  58  U.  S.  (L. 
ed.)  1408,  reversing  (Com.  Ct.  1911)  191 
Fed.  856.  See  to  the  same  eflfect  U.  S.  v. 
Union  Pac.  R.  Co.,  (1914)  234  U.  S.  495, 
34  S.  Ct.  995,  58  U.  S.  (L.  ed.)   1426. 

The  application  of  the  principle  of  public 
policy  which  the  statute  embodies  is  to  be 
determined  by  the  substance  of  things,  and 
not  by  names,  for  if  that  were  not  the  case, 
the  provisions  of  the  statute  would  be 
wholly  inefficacious,  as  names  would  readily 
be  devised  to  accomplish  such  a  purpose.  U. 
S.  V.  Louisville,  etc.,  R.  Co.,  (1914)  235  U. 
S.  314,  35  S.  Ct.  113,  59  U.  S.  (L.  ed.)  245. 

The  Commerce  Court,  now  abolished,  had 
jurisdiction  to  consider  questions  arising 
under  the  amendment  and  to  entertain  in- 
junction proceedings  against  the  Interstate 
Commerce  Commission  where  it  sought  to 
prevent  carriers  from  putting  certain  taxes 
into  effect.  Intermountain  Rate  Cases, 
(1914)  234  U.  S.  476,  34  S.  Ct.  986,  58  U. 
S.  (L.  ed.)  1408,  reversing  (Com.  C.  1911) 
191  Fed.  856.  See  to  the  same  effect  U.  S. 
v.  Union  Pac.  R.  Co.,  (1914)  234  U.  S. 
495,  34  S.  Ct.  995,  58  U.  S.  (L.  ed.)  1426. 
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This  section  is  penal  as  well  as  remediaL     Wichita  Falls,  ete.,  R.  Co.  y.  Aaher^  (T< 
1914)  171  S.  W.  1114. 


1912  Supp.,  p.  119,  sec.  12. 

Power  of  Interstate  Commerce  Commis- 
sion as  to  reasonableness  of  rates.  —  The 
statute  contemplates  that  the  Interstate 
Commerce  Commission  shall  not  only  have 
power  to  determine  as  to  whether  any  .given 
rate  is  reasonable,  but  shall  also  have  the 
power  to  determine  as  to  whether  any  given 
rate  is  confiscatory,  and  if  the  complainant 
is  dissatisfied  as  to  the  decision  of  the  Inter- 
state Commerce  Commission  that  it  is  its 
duty  under  the  statute  (1909  Fed.  Stat. 
Annot.,  p.  271,  sec.  6)  to  apply  to  the  Com- 
mission for  a  rehearing,  in  order  that  it 
may  offer  any  additional  evidence  bearing 
on  the  question  of  the  unreasonableness 
of  the  rate  and  as  to  whether  the  rate  is 
confiscatory.  This  however  is  subject  to 
the  •  exception  that  if  the  Commission  re- 
fused to  hear  testimony  that  was  material 
on  the  question  as  to  whether  the  rates  were 
confiscatory  or  unreasonable,  then  the  court 
will  hear  such  testimony,  but  if  no  effort 
was  made  on  the  part  of  the  complainant 
to  present  to  the  Commission  additional 
testimony  bearing  on  the  question  as  to 
whether  the  rates  were  confiscatory  the 
court  will  not  consider  such  evidence  on  a 
review  of  the  order  but  will  hear  only  the 
testimony  contained  in  the  record  which 
was  before  the  Commission  at  the  hearing 
of  the  case.  Louisville,  etc.,  R.  Co.  v. 
United  States,  (W.  D.  Va.  1914)  218  Fed. 
89. 

Conclusiveness  of  decision  of  commission 
as  to  preference.  —  In  U.  S.  v.  Louisville, 
etc.,  R.  Co.,  (1914)  235  U.  8.  314,  35  S. 
Ct.  113,  69  U.  S.  (L.  ed.)  246,  the  court 
said:  "In  view  of  the  doctrine  announced 
in  Interstate  Commerce  Commission  v. 
Illinois  C.  R.  Co.,  216  U.  S.  462,  64  L.  ed. 
280,  30  Sup.  Ct  Rep.  156:  Interstate  Com- 
merce Commission  v.  Delaware,  L.  &  W.  R. 
Co.,  220  U.  S.  236,  55  L.  ed.  448,  31  Sup. 
Ct.  Rep.  392;  Interstate  Commerce  Com- 
mission V.  Louisville  &  X.  R.  Co.,  227  U.  S. 
88,  67  L.  ed.  431,  33  Sup.  Ct.  Rep.  186,  it 
plainly  results  that  the  court  below,  in 
substituting  its  judgment  as  to  the  exist- 
ence of  preference  for  that  of  the  Commis- 
sion, on  the  ground  that  where  there  was 
no  dispute  as  to  the  facts  it  had  to  do  so, 
obviously  exerted  an  authority  not  con- 
ferred upon  it  by  the  statute.  It  is  not  dis- 
putable that  from  the  beginning  the  very 
purpose  for  which  the  Commission  was 
created  was  to  bring  into  existence  a  body 
which,  from  its  peculiar  character,  would 
be  most  fitted  to  primarily  decide  whether 
from  facts,  disputed  or  undisputed,  in  a 
given  case,  preference  or  discrimination  ex- 
isted. East  Tennessee,  V.  &  G.  R.  Co.  v. 
Interstate  Commerce  Commission,  181  U. 
S.  1,  23-29,  45  L.  ed.  719,  727-729,  21  Sup. 


Ct.  Rep.  616.  And  the  amendments  by 
which  it  came  to  pass  that  the  findings  of 
the  Commission  were  made  not  merely 
prima  facie  but  conclusively  correct  in  ease 
of  judicial  review,  except  to  the  extent 
pointed  out  in  the  Illinois  Central  and 
other  cases,  supra,  show  tiie  progressive 
evolution  of  the  legislative  purpose  and  the 
inevitable  conflict  which  exists  between  giv- 
ing that  purpose  effect  and  upholding  tiie 
view  of  the  statute  taken  by  the  court  be- 
low. It  cannot  be  otherwise,  since  if  the 
view  of  the  statute  upheld  below  be  sus- 
tained, the  Commission  would  become  but 
a  mere  instrument  for  the  purpose  of  taking 
testimony  to  be  submitted  to  the  courts  for 
their  ultimate  action." 

The  power  of  the  Interstate  Commerce 
Commission  to  establish  joint  rates  under 
this  section  is  discretionary  and  not  sub- 
ject to  review  by  the  Commerce  Court. 
Crane  Iron  Works  v.  United  States,  (Com. 
Ct.  1912)  209  Fed.  238,  wherein  it  appeared 
that  the  petitioner  instituted  proc^dings 
before  the  commission  against  the  Central 
Railroad  Company  of  New  Jersey  to  procure 
an  order  requiring  the  defendant  railroads 
to  establish  through  rates  and  joint  rates  on 
certain  commodities  between  points  on  the 
Crane  Railroad  and  points  in  the  state  of 
New  Jersey  on  the  lines  of  the  Central 
Railroad.      The    court    in    construing    the 

Provision  of  the  section  empowering  the 
ioramission  to  establish  rates  said:  That 
this  invests  the  Commission  with  discretion- 
ary power,  and  was  so  intended,  cannot  be 
seriously  doubted.  Not  only  is  the  grant  of 
authority  permissive  in  form,  but  the  en- 
tire paragraph  contemplates  the  exercise  of 
judgment  upon  the  facts  disclosed,  and  im- 
plies the  right  and  duty  of  the  Commission 
to  order  or  decline  to  order  joint  rates,  as 
the  circumstances  and  conditions  developed 
in  each  inquiry  may  seem  to  require.  The 
provision  for  a  hearing  upon  complaint,  or 
the  equivalent  initiative  of  the  Commission, 
involves  the  liberty  and  obligation  of  the 
administrative  tribunal  to  decide  a  con- 
troversy of  this  nature  upon  its  merits  with 
due  regard  to  the  interests  of  both  shippers 
and  carriers.  In  short,  it  seems  clear  to 
us  that  the  question  of  establishing  joint 
rates  or  declining  to  do  so  rests  in  the  dis- 
cretion of  the  Commission,  and  it  is  equally 
clear  that  the  refusal  of  the  Commission 
in  this  case  was  a  lawful  and  proper  exer- 
cise of  that  discretion." 

Choice  of  routes.  —  A  state  law  author- 
ising a  shipper  to  choose  his  route  and  af- 
fixing a  penalty  for  a  diversion  from  that 
route  is  invalid  as  to  interstate  shipments 
in  view  of  the  federal  statute  which  must 
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control.    Mitchell  v.  Greenville,  etc.,  R.  Co., 
(1914)  99  S.  C.  319,  83  S.  E.  261. 

Disclosing  information  of  shipments.— 
A  state  statute  provided  as  follows:  *'A11 
express  companies,  railroad  companies,  or 
other  transportation  companies  doing  busi-, 
ness  in  this  state  are  required  hereby  to 
keep  a  separate  book  in  which  shall  be  en- 
tered immediately  upon  receipt  thereof  the 
name  of  the  person  to  whom  the  liquor  is 
shipped,  the  amount  and  kind  received,  and 
the  date  when  received,  the  rate  when  de- 
livered, by  whom  delivered,  and  to  whom 
delivered,  after  which  record  shall  be  a 
blank  space,  in  which  the  consignee  shall 
be  required  to  sign  his  name,  or  if  he  can- 
not write,  shall  make  his  mark  in  the  pres- 
ence of  a  witness,  before  such  liquor  is 
delivered  to  such  consignee,  and  which  said 
book  shall  be  open  for  inspection  to  any 
officer  or  citizen  of  the  state,  county,  or 
municipality  any  time  during  business 
hours  of  the  company,  and  said  book  shall 
constitute  prima  facie  evidence  of  the  facts 
therein  and  will  be  admissible  in  any  of 
the  courts  of  this  state.  Any  express  com- 
pany, railroad  company,  or  other  transpor- 
tation company  or  any  employee  or  agent 
of  any  express*  company,  railway  company, 
or  other  transportation  company  violating 
the  provisions  of  this  section  shall  be  guilty 
of  a  misdemeanor.''  It  was  held  that  the 
state  statute  did  not  infringe  the  federal 


statute  forbidding  disclosure  as  to  inter- 
state shipments  without  the  consent  of  the 
shipper  which  might  be  used  to  the  shipper's 
disadvantage.  State  v.  Seaboard  Air  Line 
Ry.,  (N.  C.  1915)  84  S.  E.  283,  wherein 
the  court  said :  « "If  it  be  assumed  that  this 
statute  is  otherwise  relevant,  the  act  itself 
contains  the  proviso:  'That  nothing  in  this 
act  shall  be  construed  to  prevent  the  giving 
of  such  information  in  response  to  any  legal 
process  issued  under  the  authority  of  any 
state  or  federal  court,  or  to  any  officer  or 
agent  of  the  United  States,  or  of  any  state 
or  territory,  in  the  exercise  of  his  powers,  or 
to  any  officer  or  other  fully  authorized  per- 
son seeking  such  information  for  persons 
charged  with  or  suspected  of  crime,'  etc. 
the  state  statute  provides  tliat  the  book  re- 
quired to  be  kept  shall  be  open  to  any  officer 
or  citizen  of  the  state  during  business  hours, 
and  tliis  constitutes  any  citizen  an  author- 
ized agent  of  the  state  for  the  purpose 
indicated,  bringing  the  applicant,  in  the 
present  Instance,  R.  L.  Davis,  directly  with- 
in the  intent  and  meaning  of  the  provision 
in  the  federal  law.  It  is  well  understood 
that  offenders  against  regulations  of  this 
character  are  insistent,  enterprising,  and 
elusive,  and  we  see  no  reason  why  the  state 
should  not  commit  the  duty  to  any  citizens, 
as  being  required  to  a  proper  enforcement 
of  the  law  on  the  subject. 


1912  Supp.,  p.  123,  sec.  13. 

Not  repealed  by  implication.  —  The  sec: 
tion  was  not  repealed  explicitly  or  by  im- 
plication by  the  general  repealing  provisions 
of  section  297  of  the  Judicial  Code  (Fed. 
Stat.  Annot.  1912  Supp.  p.  250),  and  suit 
on  the  commission's  order  for  the  payment 


of  money  damages  may  be  brought  by  the 
complainant  in  the  court  for  the  district 
where  he  resides.     St.  Louis  Southwestern 
R.  Co.  V.  Samuels,  (C.  0.  A.  5th  Cir.  1914) 
211  Fed.  688. 


1912  Supp.,  p.  125,  sec.  14. 

Honest  mistake  or  omission  from  report 
—  The  honest  or  inadvertent  omission  from 
a  report  made  pursuant  to  an  order  of  the 
Interstate  Commerce  Commission  will  not 
subject  the  carrier  to  the  penalty  prescribed. 
Oregon-Washington  R.,  etc.,  Co.  v.  United 
States,  (C.  C.  A.  9th  Cir.  1916)  222  Fed. 
887,  wherein  the  court  said:  "That  an 
omission  honestly  and  inadvertently  made 
from  a  report  of  a  carrier,  filed  pursuant 
to  the  order,  should  not  be  held  to  subject 
the  carrier  to  the  penalty  prescribed  by  the 
act  of  Congress.  Undoubtedly  the  courts 
should,  and  no  doubt  always  will,  scrutinize 
any  and  all  such  omissions  with  care  (and 
in  jury  cases,  as  was  the  present,  so  instruct 
the  jury),  to  the  end  that  there  be  no  eva- 
sion of  tiie  requirements;  but  we  cannot 
think  that  an  honest  mistake  or  omission 
fairly  comes  within  the  provision  of  either 
the  statute  or  the  order  of  the  Commission." 

In  Northern  Pac.  R.  Co.  v.  United  States, 
(C.  C.  A.  8th  Cir.  1914)  213  Fed.  162, 
the  railway  company  complained  of  a  judg 
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ment  of  $600  against  it  for  five  fines  of 
$100  each  for  failing  for  five  successive 
days  to  correct  an  unintentional  omission 
of  an  instance  of  excessive  service  of  some 
of  its  employees  from  its  monthly  report 
of  such  instances,  filed  with  the  Interstate 
Commerce  Commission.  Holding  that  such 
an  unintentional  omission  was  not  such  a 
failure  to  file  the  periodical  report  which 
rcndrrf.d  the  company  liable  to  the  penalty 

Srovided  for,  the  court  said :  "The  penalties 
enounced  by  this  section  for  the  failure  to 
file  this  monthly  report,  are  the  same  as 
those  prescribed  by  the  same  section  for  the 
failure  of  a  carrier  to  file  its  annual  report. 
They  are  $100  for  each  and  every  day  the 
carrier  shall  continue  to  be  in  default  with 
respect  thereto.  The  annual  report  requires 
sucn  a  vast  amount  of  information,  so  many 
statistics  and  details,  that  it  is  improbable, 
if  not  impossible,  that  any  carrier  could 
ever  make  such  a  report  without  some  un- 
intentional omission  of  information  re- 
quired and  some  mistakes  in  the  informa- 
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tion  given.  If  the  failure  to  file  an  an- 
nual report  without  such  an  omission  and 
without  any  mistake  or  misinformation 
therein  is  such  a  failure  to  file  an  annual 
report  as  makes  the  carrier  liable  for  the 
penalties,  it  must  be  difficult,  if  not  im- 
possible, for  any  carrier  to  escape  them, 
and  it  is  incredible  that  the  Congress  in- 
tended to  subject  carriers  to  the  forfeitures 
prescribed  for  the  failure  to  file  these  an- 
nual reports  on  account  of  such  inadvertent 
omissions  or  mistakes  in  them.  If  the  Con- 
gress did  not  so  intend  in  the  case  of  the 
annual  report,  it  probably  did  not  have  that 
intention  in  the  case  of  the  monthly  report, 
for  the  same  penalties  are  prescribed  in  the 
eame  section  for  the  failure  to  file  each. 
The  penalties  are  $100  for  each  and  every 
day  the  default  in  filing  the  report  con- 
tinues. If  these  penalties  are  incurred  for 
failure  to  file  the  report,  as  the  statute 
reads,  the  act  of  Congress  is  neither  unrea- 
sonable nor  excessively  drastic,  for  the  car- 
rier knowa,  or  may  readily  ascertain, 
whether  or  not  it  has  filed  its  report  in 
due  time,  and  hence  it  is  easy  for  it  to 
prevent  any  continuing  default.  But,  if 
these  penalties  are  incurred  by  its  innocent 
omission  from  or  mistake  in  the  specifica- 
tions of  excessive  service  in  the  report  filed 
by  the  carrier,  the  statute  becomes  irra- 
tional and  unduly  oppressive,  for  the  carrier 
is  not  aware  and  will  not  have  notice  of 
such  unintentional  omissions  and  mistakes 
when  it  makes  its  report,  and  yet  for  each 
omission  or  mistake  it  may  incur  a  penalty 
of  $100  every  day  for  at  least  360  days,  or 
$36,000,  and  thus  an  honest  error  of  law 
or  mistake  of  fact  in  making  the  report 
may  easily  entail  a  penalty  of  $36,000, 
while  a  willful  delay  to  file  the  report  im- 
mediately and  under  oath  would  be  limited 
to  $100  or  $200.  Indeed,  if  the  construction 
claimed  by  counsel  for  the  government  is 
the  true  interpretation  of  this  act,  the 
United  States  could  recover  of  the  defend- 
ant for  its  omission  in  this  case  $100  for 
each  day  between  November  30,  1911,  and 
September  14,  1912,  when  the  complaint  in 
this  case  was  filed,  or  $28,900.  Such  an 
interpretation  of  this  act  of  Congress  ren- 
ders it  so  unjust  and  oppressive  that 
we  cannot  think  that  Congress  intended 
that  it  should  re<^eive  such  a  construction. 
Again,  this  amendment  of  June  18,  1910 
( 36  Stat.  556 ) ,  created  and  penalized  a  new 
offense,  the  failure  of  a  carrier  to  file  its 
monthly  or  periodical  report  of  instances 
of  the  excessive  service  of  its  employees 
within  the  time  fixed  by  the  Commission. 
A  statute  which  creates  a  new  offense 
and  prescribes  its  punishment  must  state 
clearly  the  persons  and  acts  denounced.  An 
act  which  was  not  an  offense  by  the  ex- 
pressed will  of  the  legislative  body  before 
it  was  done  may  not  be  justly  or  lawfully 
made  so  by  construction  after  it  is  commit- 
ted, either  by  the  introduction  into  the 
statute  of  declarations,  or  the  expunging 
therefrom  of  words  or  terms,  by  the  judi- 
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ciary.     Congress  might  have  modified  thift 
clause  which   describes  and   limits  the  of- 
fense, to  wit:     *If  any  such  carrier  shall 
fail  to  make  and  file  any  such  periodical 
or  special  report  within  the  time  fixed  by 
the  Commission,  it  shall  be  subject  to  the 
forfeitures  last  above  provided,'  so  that  it 
would  have  read :     'And  if  any  such  carrier 
shall  fail  to  make  and  file  any  such  periodi- 
cal or  special  report  witiiin  the  time  fixed 
by  the  Commission,  or  shall  omit  to  specify 
in  any  such  report  it  files  any  instance  of 
excessive   service    required  to   be   reported 
therein,  it  shall  be  subject  to  the  forfeitures 
last  above  provided.'     But  it  did   not  do 
so,  the  legal  presumption  is  that  it  did  not 
intend  to  do  so,  and  it  is  not  the  province 
of  the  judiciary  thus  to  amend  the  statute 
and  by  such  amendment  to  create  and  pun- 
ish another  class  of  offenses.    •    •    •    The 
natural  apparent  meaning  of  the  terms  of 
a  statute  should  always  be  preferred  to  any 
recondite   signification   discovered   only   by 
study,  ingenuity,  and  strong  desire.    United 
States  V.  Ninety -Nine  Diamonds,  139  Fed. 
961,  964,  72  C.  C.  A.  9,  12,  2  L.R.A.(N.S.) 
186;  First  Nat.  Bank  of  Anamoose  v.  Unit- 
ed  States,   206   Fed.   375,    376,   124   C.   A. 
256,   46   L.R.A.(N.S.)    1139.     The   natural 
apparent  meaning   of  this  statute   is  that 
Congress  relied,  and  intended  to  rely,  upon 
the  oath  to  the  periodical  report  and  the 
penalty  for  perjury  in  wilfully  falsely  mak- 
ing it,  as  security  for  the  completeness  and 
truth  of  the  report,  and  upon  the  penalty 
for  the  failure  to  file  it  as  security  for  its 
filing  alone.     The  terms  of  the  statute  are 
plain,  and  they  fail  to  declare  the  innocent 
omission  of  an  instance  of  excessive  service 
from  or  the  mistake  in  a  report  an  offense 
punishable  by  the  fines  it  specifies.    Reason 
and  authority  alike  teach  that  the  act  of 
omitting  from  a  periodical  report  filed  in 
good  faith  an  instance  or  item  which  should 
have  been  included  therein,  or  a  mistake  in 
the  information  which  the  report  contains, 
is  not  the  offense  of  failing  to  file  any  such 
periodical   report.     United   States   v.   Four 
Hundred  Twenty  Dollars   (D.  C.)   162  Fed. 
803,   804;    Bonnell   v.   Griswold,   80   N.   Y. 
128,  132,  133;  Pier  v.  Hammore,  86  N.  Y. 
95,  100;   Matthews  v.  Patterson,   16   Colo. 
215,  26  Pac.  812,  813;   Whitney  Arms  Co. 
V.  Barlow,  63  N.  Y.  62,  20  Am.  Rep.  604. 
And  the  conclusion  is  that  an  omission  by 
a  carrier  from  the  periodical  report  of  the 
instances  of   excessive   service   of    its   em- 
ployees made  and  filed  in  good  faith  within 
the  time  prescribed  therefor  by  the  Inter- 
state   Commerce    Commission     under    the 
amendment  of  section  20  of  the  act  to  regu- 
late commerce    (36   Stat.   656),  of  one  or 
more  instances  that  should  have  been  in- 
cluded therein,  or  any  mistake  of  law  or 
fact  therein  made  in  good  faith,  does  not 
subject  the  carrier  to  liability  for  the  penal- 
ties or  forfeitures  denounced  by  that  amend- 
ment for  the  failure  to  file  a  periodical 
report." 
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1914  SuJ}p.,  p.  208.      [Act  of  March  1, 191S.-\ 


CoBstitiitioiiality.  —  This  statute  is  con- 
stitutional. United  States  t.  Oregon-Wash- 
ington R.,  etc.,  Co.,  (D.  G.  Ore.  1913)  210 
Fed.  378;  State  ▼.  Doe,  (1914)  92  Kan. 
212,  139  Pac.  1169;  Adams  Express  Go.  t. 
Com.,  (1914)  160  Ky.  66,  169  S.  W.  603; 
American  Express  Co.  t.  Beer,  (Miss.  1914) 
96  So.  575;  Smith  t.  Southern  Express  Co., 
(1914)  166  N.  G.  165,  82  S.  E.  15;  State 
T.  Seaboard  Air  Line  Ry.,  (N.  C.  1915)  84 
8.  E.  283. 

In  West  Virginia  t.  Adams  Express  Co^ 
(C.  C.  A.  4th  Cir.  1915)  219  Fed.  794,  the 
constitutionality  of  this  statute  was  at- 
tacked on  the  ground  that  it  was  an  attempt 
of  Congress  to  confer  on  the  state  legisla- 
tures the  power  to  regulate  interstate  com- 
merce. The  court  said:  ''This,  we  think, 
is  a  complete  misapprehension.  That  the 
Congress  has  power  to  outlaw  and  exclude 
absolutely  or  conditionally  from  interstate 
commerce  intoxicating  liquors  or  any  other 
deleterious  substance  has  been  very  often 
decided.  The  distinction  is  between  things 
deleterious  and  things  beneficial  or  innocu- 
ous. The  power  to  regulate  is  the  power 
to  make  reasonable  rules  of  admission  or 
exclusion.  The  power  to  exclude  intoxicants 
absolutely  or  conditionally  does  not  import 
the  power  to  exclude  sound  wheat.  The 
following  language  of  Mr.  Justice  White  in 
Vance  t.  Vandercook,  170  U.  S.  438,  18 
Sup.  Ct.  674,  42  L.  ed.  1100,  referring  to 
the  regulations  of  the  South  Carolina  dis- 
pensary law,  was  cited  here  and  has  been 
cited  elsewhere  as  giving  countenance  to  the 
notion  that  the  Congress  has  no  right  to 
legislate  against  the  shipment  or  transpor- 
tation of  liquor  intended  for  personal  use 
from  a  license  state  to  a  prohibition  state: 
'On  the  face  of  these  regulations,  it  is  clear 
that  they  subject  the  constitutional  right 
of  the  nonresident  to  ship  into  the  state 
and  of  the  resident  in  the  state  to  receive 
for  his  own  use,  to  conditions  which  are 
wholly  incompatible  with  and  repugnant  to 
the  existence  of  the  right  which  the  statute 
itself  acknowledges.  The  right  of  a  citizen 
of  another  state  to  avail  himself  of  inter- 
state commerce  cannot  be  held  to  be  subject 
to  the  issuing  of  a  certificate  by  an  officer 
of  the  state  of  South  Carolina,  without  ad- 
mitting the  power  of  that  officer  to  control 
the  exercise  of  the  right.  But  the  right 
arises  from  the  Constitution  of  the  United 
States;  it  exists  wholly  independent  of  the 
will  oi  either  the  lawmaking  or  the  execu- 
tive power  of  the  state;  it  takes  its  origin 
outside  of  the  state  of  South  Carolina,  and 
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finds  its  support  in  the  constitution  of  the 
United  States.'  It  is  perfectly  manifest 
that  this  language  refers  to  the  constitu- 
tional provision  giving  the  Congress  con- 
trol of  interstate  commerce  to  the  exclusion 
of  the  states,  and  not  to  the  power  of 
the  Congress  under  the  authority  of  the 
Constitution  to  exclude  absolutely  or  con- 
ditionally deleterious  substances.  As  to  in- 
toxicating liquors,  though  universally  rec- 
ognized as  deleterious,  the  Congress  has 
not  seen  fit  to  exclude  them  entirely  from 
interstate  commerce,  but  has  made  the 
exclusion  on  this  condition,  namely,  that 
they  shall  not  be  transported  by  common 
carriers  into  particular  states  when  such 
transportation  would  be  especially  injurious 
to  the  public  interest,  in  that,  when  they 
reach  the  state,  they  will  derange  and  make 
inefficacious  the  police  measures  for  the 
control  of  intoxicants  which  the  state  has 
seen  fit  to  adopt.  The  courts  can  hardly 
find  room  to  doubt  that  this  qualified  exclu- 
sion made  in  aid  of  the  efforts  of  a  number 
of  the  states  of  the  Union  to  combat  one 
of  the  greatest  evils  of  human  life  is  found- 
ed on  deep  reason  and  enlightened  public 
policy." 

State  laws.  — Notwithstanding  this  act  a 
state  statute  is  valid  which  provides  as  fol- 
lows :  "All  express  companies,  railroad  com- 
panies, or  other  transportation  companies 
doinff  business  in  this  state  are  required 
hereby  to  keep  a  separate  book  in  which 
shall  be  entered  immediately  upon  receipt 
thereof  the  name  of  the  person  to  whom  the 
liquor  is  shipped,  the  amount  and  kind  re- 
ceived, and  the  date  when  received,  the  date 
when  delivered,  by  whom  delivered,  and  to 
whom  delivered,  aiter  which  record  shall  be 
a  blank  space,  in  which  the  consignee  shall 
be  required  to  sign  his  name,  or  if  he  can- 
not write,  shall  make  his  mark  in  the  pres- 
ence of  a  witness,  before  such  liquor  is  de- 
livered to  such  consignee,  and  which  said 
book  shall  be  open  for  inspection  to  any 
officer  or  citizen  of  the  state,  county,  or 
municipality  any  time  during  business  hours 
of  the  company,  and  said  book  shall  con- 
stitute prima  facie  evidence  of  the  facta 
therein  and  will  be  admissible  in  any  of  the 
courts  of  this  state.  Any  express  company, 
railroad  company,  or  other  transportation 
company  or  any  employee  or  agent  of  any 
express  ocmpany,  railway  company,  or 
other  transportation  company  violating  the 
provisions  of  this  section  shall  be  guilty  of 
a  misdemeanor."  State  v.  Seaboard  Air 
Line  Ry.,  (N.  C.  1915)  84  S.  E.  283. 


1914  Supp.,  p.  SOS. 
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Purpose  of  act.  — "Before  the  passage  of 
the  Webb-Kenyon  act,  while  the  state,  in 
the  exercise  of  its  police  power,  might  regu- 
late the  liquor  traffic  after  the  delivery  of 
the  liquor  transported  in  interstate  com- 
merce, there  was  nothing  in  the  Wilson  act 
to  prevent  shipment  of  liquor  in  interstate 
commerce  for  the  use  of  the  consignee,  pro- 
vided he  did  not  undertake  to  sell  it  in  vio- 
lation of  the  laws  of  the  state.  The  history 
of  the  Webb-Kenyon  act  shows  that  Con- 
gress deemed  this  situation  one  requiring 
further  legislation  upon  its  part,  and  there- 
upon undertook,  in  the  passage  of  that  act, 
to  deal  further  with  the  subject,  and  to 
extend  the  prohibitions  against  the  intro- 
duction of  liquors  into  the  states  by  means 
of  interstate  commerce.  That  the  act  did 
not  assume  to  deal  with  all  interstate  com- 
merce shipments  of  intoxicating  liquors  into 
prohibitory  territory  in  the  states  is  shown 
m  its  title,  which  expresses  the  purpose  to 
divest  intoxicating  liquors  of  their  inter- 
state character  in  certain  cases.  What  such 
cases  should  be  was  left  to  the  text  of  the 
act  to  develop.  It  is  elementary  that  the 
first  resort,  with  a  view  to  ascertaining 
the  meaning  of  a  statute,  is  to  the  language 
used.  If  that  is  plain  there  is  an  end  to 
construction,  and  the  statute  is  to  be  taken 
to  mean  what  it  says.  Kxtraneous  words 
omitted,  this  statute  reads:  'The  shipment 
or  transportation  of  *  *  *  intoxicating 
liauors  from  one  state  •  ♦  ♦  into  an- 
otner  state  «  *  *  which  intoxicating 
liquor  is  intended  by  any  person  inter- 
ested therein  to  be  received,  possessed, 
sold,  or  in  any  manner  used,  either  in  the 
original  package  or  otherwise,  in  violation 
of  any  law  of  such  state  •  *  *  is  hereby 
prohibited.'  It  would  be  difficult  to  framo 
language  more  plainly  indicating  the  pur- 
pose of  Congress  not  to  prohibit  all  inter- 
state shipment  or  transportation  of  liquor 
into  so-called  dry  territory,  and  to  render 
the  prohibition  of  the  statute  operative 
only  where  the  liquor  is  to  be  dealt  with 
in  violation  of  the  local  law  of  the  state 
into  which  it  is  thus  shipped  or  transport- 
ed. Such  shipments  are  prohibited  only 
when  such  person  interested  intends  that 
thev  shall  be  possessed,  sold,  or  used  in 
violation  of  any  law  of  the  state  wherein 
they  are  received.  Thus  far  and  no  farther 
has  Congress  seen  fit  to  extend  the  pro- 
hibitions of  the  act  in  relation  to  interstate 
shipments.  Except  as  affected  by  the  Wil- 
son act,  which  permits  the  state  laws  to 
operate  upon  liquors  after  termination  of 
the  transportation  to  the  consignee,  and  the 
Webb-Kenyon  act,  which  prohibits  the 
transportation  of  liquors  into  the  state,  to 
be  dealt  with  therein  in  violation  of  local 
law,  the  subject-matter  of  such  interstate 
shipment  is  left  untouched  and  remains 
within  the  sole  jurisdiction  of  Congress  un- 
der the  Federal  Constitution."  Adams  Ex- 
press Co.  V.  Kentucky,  (1915)  238  U.  S. 
190,  35  S.  Ct.  824,  59  U.  S.  (L.  ed.)  1267, 
Ann.  Cas.  191 5D  1167.  See  to  the  same 
effect  Southern  Express  Co.  v.  State,  (1914) 
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188  Ala.  454,  66  So.  115;  Van  Winkle  v. 
State,  (1914)  4  Boyce  (Del.)  578,  91  AU. 
385;  Adams  Express  Co.  v.  Com.  (1914) 
160  Ky.  66,  169  S.  W.  603;  Adams  Express 
Co.  V.  Crigler,  (1914)  161  Ky.  89,  170  S.  W. 
542;  Ex  parte  Peede,  (Tex.  1914)  170  S. 
W.  749. 

The  act  classifies  interstate  shipments  of 
intoxicating  liquors  into  legal  and  ill^al, 
withdrawing  from  the  effect  and  operation 
of  the  commerce  clause  of  the  federal  Con- 
stitution all  such  shipments  into  prohibi- 
tion territory  with  intent  to  violate  the 
laws.  State  v.  Seaboard  Air  Line  Ry.,  (N. 
C.  1915)  84  S.  E.  283. 

"By  the  Wilson  Law  the  resale  by  the  con- 
signee was  the  only  thing  prohibited,  leav- 
ing the  carrier  free  to  transport  liquor  into 
the  territory  of  a  prohibition  state,  either 
for  purposes  made  lawful  or  unlawful  by 
the  laws  of  such  state.  The  Wilson  Law 
affected  interstate  commerce,  and  divested 
commerce  in  liquor  of  its  interstate  char? 
acter  only  to  the  extent  of  subjecting  it  to 
the  state  law  and  of  depriving  it  of  its 
right  of  resale  after  delivery  to  the  con- 
aignee,  and  left  the  carrier  under  the  pro- 
tection of  the  commerce  clause  of  the 
Constitution  for  the  rest  of  the  interstate 
transaction.  Under  this  protection  the 
carrier  could  import  liquor  into  a  prohibi- 
tion state,  whether  the  intended  use  of  the 
liquor  was  lawful  or  unlawful.  In  fact 
under  this  protection  a  carrier  could  im- 
port liquor  into  a  prohibition  state,  with 
full  knowledge  that  upon  arrival  at  desti- 
nation and  delivery  to  the  consignee  it  was 
intended  by  him  to  be  received,  possessed, 
sold  or  otherwise  used  in  violation  of  the 
laws  of  that  state.  This  was  the  mischief 
intended  to  be  remedied  by  the  Webb-Ken- 
yon Law,  as  this  was  the  state  of  the  law 
after  the  enactment  of  the  Wilson  Law  and 
after  the  decision  of  the  Supreme  Court  in 
Louisville,  etc.,  R.  Co.  v.  F.  W.  Cook  Brew- 
ing Co.,  (1912)  223  U.  S.  70,  32  S.  Ct.  189, 
56  U.  S.  (L.  ed.)  355,  decided  January  22, 
1912,  and  the  state  of  the  law  when  the 
W^ebb-Kenyon  bill  was  introduced  in  Con- 
gress and  finally  enacted  on  March  1,  1913. 
To  remedy  this  evil  and  to  aid  the  states 
in  preventing  the  shipment  of  liquor  for 
unlawful  purposes,  the  Webb-Kenyon  T-aw 
attempted  a  very  different  thin;?  from  what 
the  Wilson  Law  did,  and  by  clear  expression 
withdrew  or  attempted  to  withdraw  from 
the  carrier  of  liquor  intended  for  unlawful 
purposes  the  protection  it  tlieretofore  had, 
and  afforded  the  states  a  means  by  which 
they  could  more  effectively  reach  and  pre- 
vent the  violation  of  their  liquor  laws, 
when  liquors  were  imported  for  the  purpose 
of  the  violation  of  those  laws.  We  find 
nothing  in  the  law  which  affords  a  means 
to  the  states  to  prevent  the  transportation 
of  liquor  by  a  common  carrier  when  the 
liquor  is  intended  for  a  lawful  purpose." 
Van  Winkle  v.  State,  (1914)  4  Boyce  (Del.) 
578,  91  Atl.  385. 

Tlie  purpose  of  this  statute  was  'to  make 
it  unlawful  to  transport  into  a  state  from 
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without  intoxicating  liquors  intended  by 
any  person  interested  therein  to  be  dealt 
with  contrary  to  the  laws  of  the  state;  in 
other  words,  to  devest  such  intoxicating 
liquor  altogether  of  its  interstate  charac- 
ter, and  thereby  permit  the  laws  of  the 
state  into  which  it  was  being  transported 
to  operate  upon  it  immediately  upon  its 
crossing  the  state  line — from  which  it  fol- 
lows that  the  state  may  prescribe  not  only 
the  use  to  which  liquor  is  to  be  put,  but  the 
quantity  that,  and  the  manner  in  which  it, 
may  be  received."  American  Express  Co.  v. 
Beer,  (Miss.  1914)  65  So.  575. 

In  West  Virginia  v..  Adams  Express  Co., 
(C.  C.  A.  4th  Cir.  1915)  219  Fed.  794,  the 
court  said:  "The  Webb-Kenyon  Act  is  the 
result  of  a  growing  public  conviction  that 
it  was  an  abuse  of  interstate  commerce  that 
even  under  the  Wilson  bill  [3  Fed.  Stat. 
Annot.  853],  liquor  dealers  in  one  state  were 
protected  in  impairing  or  defeating  the  ef- 
forts of  another  state  to  root  out  or  to  mini- 
mize the  evil  of  the  use  of  liquor  as  a 
beverage.  This  statute  prohibits  the  ship- 
ment or  transportation  of  liquor  from  one 
state  into  another,  not  only  when  it  is  in- 
tended to  be  sold  in  violation  of  any  law 
of  such  state,  but  when  it  is  to  be  received 
or  possessed  or  in  any  manner  used  in  vio- 
lation of  the  state  law.  This  is  a  direct 
recognition  of  the  right  of  the  state  to  pro- 
hibit the  receipt  or  delivery  as  w^ell  as  the 
possession  and  use  of  liquor,  without  tres- 
passing upon  the  power  of  Congress  to  regu- 
late interstate  commerce.  The  state  of  West 
Virginia  has  enacted  with  reference  to  a 
contract  for  the  sale  of  liquor  that  'the  sale 
thereof  shall  be  deemed  to  be  made  in  the 
county  wherein  the  delivery  thereof  is  made 
by  such  carrier  to  the  consignee,'  and  it  ex- 
pressly forbids  a  sale  within  the  state. 
This  makes  the  receipt  or  delivery  have  the 
effect  of  a  sale,  and  in  forbidding  the  sale 
it  forbids  the  receipt  or  delivery,  which 
under  the  statute  is  the  consummation  of 
the  sale.  Thus  it  appears  that  the  trans- 
portation and  delivery  already  made  in  this 
case  and  the  transportation  and  deliveries 
contemplated  for  the  future  fall  within  the 
express  description  of  the  transactions  from 
which  the  Congress  intended  to  withdraw 
the  protection  of  interstate  commerce.  Any 
other  construction,  would  not  only  distort 
the  language,  but  continue  the  obstacles  to 
the  enforcement  of  state  prohibition  laws 
which  it  was  the  manifest  intention  of  the 
Congress  to  remove." 

Liquors  purchased  for  the  personal  use  of 
a  person  are  not  invalidated  by  the  Webb- 
Keriyon  Act  when  not  prohibited  by  tlie  law 
of  the  state  where  the  purchaser  lives. 
Adams  Express  Co.  v.  Com.,  (1914)  160 
Kt.  66,  169  S.  W.  603;  Palmer  v.  Southern 
Exp.  Co..  (1914)  129  Tenn.  116,  165  S.  W. 
236:  West  Virginia  v.  Adams  Express  Co., 
(S.  D.  W  Va.  1914)  219  Fed.  331. 

Carriers  can  be  compelled  to  accept  ship- 
ments of  liquor  intended  for  personal  use 
where  in  the  place  of  destination  the  impor- 
tation  of  liquors   for  personal   use   is  not 
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prohibited.  Bristol  Distributing  Co.  v. 
Southern  Express  Co.,  (Va.  1915)  83  S.  E. 
1084,  wherein  the  court  said :  "It  not  being 
a  violation  of  the  law  of  the  state  of  North 
Carolina  for  a  common  carrier  to  receive, 
transmit,  and  deliver  liquors  to  parties  in 
that  state  for  their  personal  use,  such  ship- 
mente  were  not  prohibited  by  the  Webb- 
Kenyon  Law,  for  that  statute  only  applies 
to  shipments  or  transportation  made  in  vio- 
lation of  the  law  of  the  stete,  etc.,  into 
which  the  shipment  is  made." 

Under  a  state  statute  prohibiting  a  car- 
rier from  delivering  intoxicating  liquors  in 
local  option  territory  a  carrier  is  not  liable 
for  delivering  liquors  in  the  usual  course 
of  business  to  one  whom  it  believed  intended 
them  for  his  personal  use,  where  the  state 
did  not  prohibit  a  person  from  possessing 
liquors  for  his  personal  use,  and  tne  carrier 
was  circumspect  and  used  ordinary  care  to 
learn  for  what  purpose  the  liquors  delivered 
were  to  be  used.  Adams  Express  Co.  v. 
Com.,  (1914)  160  Ky.  66,  169  S.  W.  603. 

When  state  law  attaches  to  interstate 
shipment  of  liquors.  —  All  shipments  made 
illegal  by  the  Webb-Kenyon  Law  are 
brought  within  the  police  power  of  the  state 
when  and  as  soon  as  they  cross  the  state 
line  and  are  subject  to  such  rules  and  regu- 
lations as  are  reasonably  designed  to  make 
such  power  effective.  State  v.  Seaboard  Air 
Line  Ky.,  (N.  C.  1915)  84  S.  E.  283.  In 
State  V.  Doe,  (1914)  92  Kan.  212,  139  Pac. 
1169,  the  court  held  that  the  fact  that  a 
car  load  of  intoxicating  liquor,  seized  in 
bulk  at  the  place  in  the  State  of  Kansas 
to  which  it  was  consigned,  was  still  in 
course  of  transportation,  originating  in  an- 
other state,  did  not  protect  the  liquor  from 
condemnation  consequent  upon  a  judicial 
determination,  regularly  made,  that  it  was 
intended  for  unlawful  use  in  Kansas. 

Duty  of  carriers.  —  Under  section  240  of 
the  federal  Penal  Code  (Fed.  Stat.  Annot. 
1909  Supp.  p.  473),  interstate  shipments  of 
intoxicating  liquors,  etc.,  are  prohibited  un- 
less each  package  containing  the  same  "be 
so  labeled  on  the  outside  cover  as  to  plainly 
show  the  name  of  the  consignee,  the  nature 
of  its  contents,  and  the  quantity  contained 
therein."  Under  the  provisions  of  this  sec- 
tion of  the  Penal  Code  a  common  carrier  of 
interstate  commerce  is  therefore  apprised, 
when  intoxicating  liquor  is  received  by  it 
for  shipment,  of  that  fact,  and,  since  the 
passage  of  the  Webb  law,  before  it  delivers 
such  liquor  to  the  consignee  in  this  state  it 
should  inform  itself  as  to  the  purpose  of 
the  consignee  with  reference  to  the  liquor. 
If  it  has  liquor  in  its  possession  in  this 
state  for  delivery  to  a  person  who  intends 
to  use  it  in  violation  of  the  law,  or  actually 
delivers  it  in  this  state  to  such  person, 
then,  presumptively,  it  has  itself  been  guilty 
of  a  violation  of  the  law.     Southern  Ex- 

gress  Co.  v.  State,  (1914)  188  Ala.  454,  66 
o.  115. 

Liability  of  carrier  for  nondelivery  o*f 
liquor  transported  in  violation  of  Act.  —  A 
penalty  for  nondelivery  of  liquors  cannot  be 
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reeoTered  against  an  interstate  carrier 
where  the  facts  show  that  the  consignee  in- 
tended the  liquors  for  sale  in  violation  of 
a  state  statute,  for  in  such  a  case  the  de- 


liverj  would  be  unlawful  under  this  act. 
Smith  v.  Southern  Express  Ck).,  (1914)  166 
N.  C.  155,  82  S.  E.  15. 
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Vol.  IV,  p.  70,  sec.  363. 


This  section  is  cited  in  United  States  ▼.  Philadelphia,  etc.,  R.  Co.,  (E.  D.  Pa.  1915)  221 
Fed.  683. 


Vol.  IV,  p.  90,  sec.  824. 

Judgment  rendered  without  jury.  —  An 
order  remanding  a  cause  to  a  state  court 
under  section  37  of  the  Judicial  Code,  1912 
Supp.  Fed.  Stat.  Annot.  150,  is  not  review- 
able and  therefore  is  in  the  nature  of  a 
final  judgment.  Rendered  without  the  in- 
tervention of  a  jury,  it  falls  logically  with- 
in the  second  paragraph  of  this  section  and 
an  attorney's  docket  fee  of  $10  is  therefore 
a  proper  allowance.  Walsh  v.  Joplin,  etc., 
R.  Co.,  (D.  C.  Kan.)  219  Fed.  345. 

Vol.  IV,  p.  95,  sec.  828. 

Applicability  to  Oklahoma.  —  Section  828, 
relating'  to  the  fees  and  compensation  of 
clerks  of  the  district  courts  of  Oklahoma 
Territory,  by  virtue  of  section  13  of  the 
Organic  Act  (Rev.  Laws,  1910,  vol.  1, 
p.  Iviii),  is  inconsistent  and  repugnant  to 
the  Constitution,  and  is  locally  inapplicable, 
and  was  therefore  not  extended  to  and  did 
not  remain  in  force,  by  reason  of  section  2, 
art.  25,  of  the  Schedule  to  the  Constitution, 
in  the  state  of  Oklahoma  after  the  adoption 
of  the  Constitution.  Harper  v.  Oklahoma 
County,     (Okla.     1915)     149    Pac.     1102; 

Vol.  IV,  p.  159,  sec.  787. 

Execution  of  process.  —  If  the  marshal  is 
commanded  by  the  writ  to  serve  it,  no  other 
person  may  perform  that  duty,  although  the 
state  law  may  authorize  sudi  service  by  a 
private  person.  But  no  federal  statute  re- 
quires that  all  process  shall  be  directed  to 


Trial  before  referee.  —  A  referee  in  bank- 
ruptcy is  not  a  referee  within  the  meaning 
of  this  section.  Peck  v.  Richter,  (C.  C.  A. 
8th  Cir.  1914)  217  Fed.  880. 

Counsel  fees  taxable  in  bankruptcy  pro- 
ceedings.—  Where  the  debtor  resists  adju- 
dication in  a  case  of  involuntary  bankrupt- 
cy, the  same  costs  that  are  allowed  to  a 
successful  party  in  a  suit  in  equity  under 
this  section,  should  be  taxed.  In  re  Wise, 
(W.  D.  Wash.  1914)  212  Fed.  567. 


Hughes  V.  Oklahoma  County,  (Okla.  1915) 
150  Pac.  1029. 

Money  collected  by  the  clerk  of  a  federal 
court  is  collected  not  as  the  revenue  of  the 
United  States  but  as  the  fees  and  emolu- 
ments of  his  office,  and  with  respect  to  the 
amount  payable  when  the  return  is  made, 
the  clerk  is  not  a  trustee  but  a  debtor,  and 
the  United  States  is  not  entitled  to  any 
interest  he  may  receive  pending  his  semi- 
annual return.  United  States  v.  MacMillan, 
(N.  D.  111.  1913)  209  Fed.  266. 


the  marshal.  The  statute  merely  requires 
him  to  execute  **all  lawful  precepts  directed 
to  him."  Beyond  this  the  Uniformity  Act 
(see  4  Fed.  Stat.  Annot.  p.  563)  applies, 
and  the  state  practice  controls.  U.  S.  v. 
Mitchell,  (E.  D.  N.  Y.  1915)  223  Fed.  805. 


1909  Supp.,  p.  283.     [Act  of  June  SO,  1906.-] 


"Attorney  or  counselor."  —  One  who  has 
been  admitted  as  an  attorney  of  the  county 
bar  of  a  state  is  a  qualified  "attorney  or 
counselor"  within  the  meaning  of  this  sec- 
tion. Admission  to  the  bar  of  the  Supreme 
Court  of  the  state  or  of  the  United  States 
is  not  necessary  to  his  appointment  to  con- 
duct legal  proceedings  before  the  grand 
jury.  United  States  v.  Philadelphia,  etc, 
Rv  Co.,  (E.  D.  Pa.  1915)  221  Fed.  683. 

A  stenographer  for  the  district  attorney, 
employed  to  take  shorthand  notes  of  the 
testimony  given  before  the  grand  jury  is 
not  a  person  authorized  by  law  to  be  present 
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in  the  grand  jury  room,  and  his  presence 
there,  when  the  grand  jury  is  considering  a 
complaint  later  recited  in  an  indictment,  is 
an  infringement  of  the  rights  of  the  defend- 
ant against  whom  the  indictment  is  found. 
United  States  v.  Rubin,  (D.  C.  Conn.  1914) 
218  Fed.  245. 

The  presence  of  a  stenographer  within  the 
grand  jury  room  for  the  purpose  of  taking 
testimony  is  improper  and  his  presence 
there  cannot  be  justified  by  the  device  of 
having  him  admitted  for  that  purpose  under 
the  guise  of  an  attorney  to  conduct  the 
proc^ings.    United  States  v.  Philadelphia, 
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etc.,  R.  Co.,  (E.  D.  Pa.  1915)  221  Fed. 
683,  wherein  the  court  said:  "The  question 
presented,  then,  is  whether,  under  the  guise 
of  appointment  of  attorneys  to  conduct  pro- 
ceedings before  the  grand  jury,  professional 
stenographers,  who,  as  in  this  case,  have 
been  admitted  to  a  county  bar,  may  law- 
fully be  present  in  a  grand  jury  room  for 
the  sole  purpose  of  taking  stenographic 
notes  of  tiie  testimony.  While  thore  have 
been  decisions  to  the  contrary  in  other  cir- 
cuits, I  know  of  no  decision  in  this  circuit 
contrary  to  the  rule  stated  in  the  case  of 
United  States  v.  Edgerton  (D.  G.)  80  Fed. 
374,  where  the  court  said:  'It  is  beyond 
question  that  no  person,  other  than  a  wit- 
ness undergoing  examination,  and  the  at- 
torney for  the  government,  can  be  present 
during  the  sessions  of  the  grand  jury.  The 
rule  is  inherent  in  the  grand  jury  system 
with  all  the  force  of  a  statutory  enactment. 
The  cases  where  bailiffs  and  stenographers 
have  on  occasions  been  temporarily  present 
in  the  grand  Jury  room  are  only  apparent 
exceptions.  The  rule,  in  its  spirit  and 
purpose  admits  of  no  exception.  *  *  * 
If  the  presence  of  an  unauthorized  person  in 
the  grand  jury  room  may  be  excused,  who 
will  set  bounds  to  the  abuse  to  follow  such 
a  breach  of  the  safeguards  which  surround 
the  grand  jury?'  The  act  of  1906  was  ap- 
parently passed  to  meet  the  situation  aris- 
ing in  cases  like  United  States  v.  Rosenthal 
(C.  C.)  121  Fed.  869,  where  it  was  held 
that  the  presence  of  Mr.  Wickham  Smith, 
a  distinguished  customs  lawyer  of  New 
York,  as  special  assistant  to  the  Attorney 
Creneral,  was  without  authority  of  law,  and 
the  indictments  were  quashed  for  the  rea- 
son that  they  were  based  upon  proceedings 
conducted  by  him  before  the  grand  jury 
In  the  case  of  United  States  v.  Heinze  (G. 
C.)  177  Fed.  770,  the  indictments  were 
quashed  upon  the  ground  of  the  presence  of 
an  employee  of  the  Department  of  Justice, 
who  was  engaged  in  the  investigation  of  the 
case  in  question.  He  was  not  an  attorney 
at  law.  In  holding  that  the  Attorney  Gen- 
eral's special  direction  to  him  as  an  officer 
of  the  Department  of  Justice  under  the  act 
of  1906  was  unauthorized,  inasmuch  as  it 
was  apparent  that  he  was  merely  an  em- 
ployee of  the  Department,  Judge  Hough 
said:  It  is  in  my  judgment  entirely  clear 
that  the  intent  of  the  act  of  1906  was  plain- 
ly not  to  authorize  the  introduction  into 
the  grand  jury  room  of  previously  unau- 
thorized laymen,  but  to  enlarge  the  number 
of  officeholding  lawyers  who  might  attend 
before  the  jury  to  render  assistance  im  mat- 


ters of  law  alone,'  In  the  recent  case  of 
United  States  v.  Rubin,  (D.  G.)  218  Fed. 
245,  Judge  Thomas  held  that  the  presence 
of  a  stenographer  in  the  grand  jury  room 
was  sufficient  ground  for  quashing  the  in- 
dictment. In  that  case  the  stenographer 
was  not  an  attorney  at  law,  as  in  the  pres- 
ent case,  specially  appointed  by  the  Attor- 
ney General  under  any  provision  of  law. 
The  presence  of  stenographers  in  the  grand 
jury  room,  as  suggested  by  Judge  Sessions 
in  the  recent  case  of  United  States  v.  Wil- 
liam Rockefeller  and  Others,  221  Fed.  462, 
has  been  supported  to  some  extent.  The 
grounds  upon  which  it  is  in  part  justified 
by  Judffe  Sessions  is  not  persuasive  to  my 
mind.  The  learned  judge  says:  'It  seems 
to  me  that,  if  the  testimony  given  before 
the  grand  jury  may  not,  under  any  circum- 
stances or  conditions,  be  made  a  matter  of 
record  and  reference,  we  are  opening  the 
door  very  wide,  and  inviting  not  only  per- 
jured and  incompetent  testimony,  but  even 
gossip  and  conjecture,  before  the  grand  jury. 
The  proceedings  there  are  not  in  strict  ac- 
cord with  the  proceedings  in  the  trial  of 
a  case,  and,  if  no  safeguards  are  provided, 
many  witnesses  may  Im  influenced  or  per- 
suaded or  induced  to  indulge  in  statements 
and  accusations  which  ought  not  to  be  per- 
mitted or  tolerated.'  If  a  record  is  to  be 
kept  of  the  proceedings  before  the  grand 
jury  upon  those  grounds,  it  should  be  equal- 
ly open  to  the  defendant  and  to  the  govern- 
ment. While  the  presence  of  a  stenographer 
is  no  doubt  a  material  aid  and  convenience 
to  the  prosecuting  officer,  in  order  that  he 
may  have  before  him  a  record  of  what  was 
said  by  the  witnesses  to  assist  in  the  prepa- 
ration of  his  case,  it  is  very  apparent  that 
if  stenographers  are  to  be  admitted,  and, 
as  in  the  present  case  of  Mr.  Glift,  the  tes- 
timony is  to  be  transcribed  by  outsiders, 
the  traditional  secrecy  of  the  proceedings 
is  invaded,  without  regard  to  necessity, 
such  as  arose  in  United  States  v.  Farrington, 
(D.  G.)  5  Fed.  343.  If  the  presence  of  a 
stenographer  within  the  grand  jury  room 
for  tlie  purpose  of  taking  testimony  is  im- 
proper, can  his  presence  there  be  justified 
by  the  device  of  having  him  admitted  for 
that  purpose  under  the  guise  of  an  attorney 
to  conduct  the  proceedings?  It  is  apparent 
that  there  was  no  such  intention  on  the 
part  of  Gongress,  and  this  court  is  not  will- 
ing to  put  a  construction  on  the  act  of 
1906  overruling  the  established  procedure 
before  grand  juries,  unless  moved  to  do  so 
by  the  authority  of  a  decision  of  a  higher 
court." 
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Jurisdiction.  —  Nothing  can  be  clearer 
than  that  the  District  Court,  which  has 
jurisdiction  of  all  crimes  cognizable  under 
the  authority  of  the  United  States,  acts 
equally  within  its  jurisdiction  whether  it 
decides  a  man  to  be  guilty  or  innocent  under 


the  criminal  law,  and  whether  its  decision  is 
right  or  wrong.  An  objection  that  the  in- 
dictment does  not  charge  a  crime  against 
the  United  States  goes  only  to  the  merits 
of  the  case.  Lamar  y.  U.  S.,  (1916)  240  U. 
8.  60. 


Vol.  IV,  p.  220.      [^Admiralty  causes  and  seizures  on  land.] 


SaTing  of  common-law  remedy.  —  To  the 
same  effect  as  the  original  note,  see  Schuede 
v.  Zenith  Steamship  Co.,  (N.  D.  Ohio 
1914)   216  Fed.  566. 

The  remedy  which  is  saved  to  a  suitor 
by  this  section  is  not  a  remedy  in  the  com- 
mon-law courts  but  a  common-law  remedy, 
that  is  the  suitor  who  has  a  right  of  action 
growing  out  of  a  maritime  contract  may 
not  go  into  a  law  court  to  find  a  new 
remedy,  but  he  may  employ  a  common  law 
forum,  if  one  is  found  competent  to  work 
out  the  rights  involved  in  his  contract. 
Schuede  v.  Zenith  Steamship  Co.,  (N.  D. 
Ohio  1914)  216  Fed.  566. 

The  courts  of  common  law  hare  a  Juris- 
diction concurrent,  etc.  —  To  the  same  ef- 
fect as  the  original  note,  see  Sovier  v. 
Mitchell,  (1914)  72  Oregon  483,  142  Pac. 
780. 

In  State  v.  Daggett,  (Wash.  1915)  151 
Pac.  648,  it  was  held  that  a  seaman  in- 
jured while  employed  upon  a  boat  operat- 
ing upon  Puget  Sound  had  the  choice  of  two 
remedies:  he  could  either  seek  relief  in 
admiralty  in  the  federal  court,  or  pursue 
a  common-law  action  in  the  state .  court. 
It  was  further  held  that  the  state  Com- 
pensation Act  did  not  extend  to  such  a  sea- 
man. 

In  Faras  v.  Lower  California  Develop- 
ment Co.,  (Cal.  1915)  151  Pac.  35,  it  was 
held  that  the  state  court  of  California  had 
concurrent  jurisdiction  of  an  action'  by  a 
Mexican  sailor  for  personal  injuries  re- 
ceived on  a  vessel  owned  by  the  defend- 
ant, a  British  corporation,  while  it  was 
tied  to  a  wharf  in  San  Diego.  The  court 
said:  'The  cause  of  action  embraced  a 
subject  not  exclusively  within  the  jurisdic- 
tion of  the  admiralty  court,  but  one  where 
concurrent  jurisdiction  is  allowed  to  the 
law  forums  of  the  state.  Admiralty  ju- 
risdiction extends  over  controversies  of  con- 
tract or  tort,  arising  on  or  concerning  ships 
navigating  the  high  seas,  or  where  the 
tide  ebbs  and  flows,  or  upon  any  of  the 
navigable  rivers  of  the  country." 

In    Kcnnerson   T.    Thames   Towboat   Co., 
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(Conn.  1915)  94  AU.  372,  the  court  said: 
"Since  the  injury  for  which  compensa- 
tion is  sought  occurred  in  the  navigable  wa- 
ters of  New  Jersey,  the  respondent  insists 
that  the  admiralty  court  has  exclusive  ju- 
risdiction. Maritime  torts,  contract,  and 
claims  are  cognizable  in  admiralty.  Torts 
depend  on  locality;  contracts  and  claims, 
upon  their  character.  As  to  in  rem  actions 
the  jurisdiction  of  the  admiralty  court  is 
exclusive.  As  to  personal  actions  it  is  not. 
The  clause  in  the  Judiciary  Act  of  1789, 
now  section  256,  c.  231,  Act  March  3,  1911 
(the  Judicial  Code  of  the  United  States), 
'saving  of  suitors  in  all  cases  the  right  of  a 
common-law  remedy,  where  the  common  law 
is  competent  to  give  it,'  was  inserted  in  or- 
der to  make  clear  that  the  grant  of  ju- 
dicial power  to  the  United  States  in  all 
cases  of  admiralty  did  not  deprive  the  suitor 
of  his  common-law  remedies.  The  common- 
law  remedies  do  not  mean  remedies  in  the 
common-law  courts.  They  embrace  all 
methods  of  enforcing  rights'  and  redressing 
injuries  known  to  the  common  or  statutory 
law.  Our  state  courts  have  from  the  be- 
ginning enforced  remedies  to  redress  torts 
and  sustain  rights  arising  under  contracts, 
and  their  jurisdiction  so  to  do  has  been 
from  the  earliest  time  an  established  ju- 
dicial fact.  The  Hine  v.  Trevor,  (1866) 
4  Wall.  655,  567,  18  U.  8.  (L.  ed.)  451. 
The  jurisdiction  of  the  state  courts  over 
torts  occurring  on  that  part  of  the  sea 
not  under  the  control  of  a  state  is  admitted. 
Martin  v.  Hunter,  (1816)  1  Wheat.  304. 
337,  4  U.  S.  (L.  ed.)  97.  And  likewise 
for  a  similar  reason  the  jurisdiction  of 
the  state  courts  over  torts  occurring  in 
the  navigable  waters  of  the  state  is  es- 
tablished." 

Waters  and  places.  —  Admiralty  has 
jurisdiction  of  an  action  for  damages  for 
injury  to  a  ressel  due  to  the  negligent 
operation  of  a  drawbridge  over  navigable 
waters.  Dorrington  v.  Detroit,  (C.  C.  A. 
6th  Cir.  1915)   223  Fed.  232. 

Torts.  — /n/ttry  to  9uhmarine  cable. -^ 
In  Postal  Tel.  Cable  Co.  ▼.  Ross,  (E.  D.  N. 
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T.  1915)  221  Fed.  105,  which  was  a  suit  in 
admiralty,  a  dredge  was  held  liable  for  fold- 
ing and  breaking,  with  its  anchor,  a  sub- 
marine cable.  The  court  ruled  that  al- 
though, in  the  instant  case,  the  cable  was 
attadied  at  its  end  to  the  land  and  rested 
upon  the  bottom,  it  nevertheless  was  not  a 
land  structure  and  that  a  maritime  damage 
occurred  of  which  an  admiralty  court  had 
jurisdiction. 

Peraonal  injuriet  sustained  <m  vessel  in 
port  while  being  loaded^  the  suit  being 
brought  by  an  employee  of  the  stevedore  do- 
ing the  loading  against  his  employer,  are 
within  the  jurisdiction  of  Admiralty.  At- 
lantic Transport  Co.  of  West  Virginia  v. 
Imbrovek,  (1914)  234  U.  S.  52,  34  S.  Ot. 
733,  68  U.  S.  (L.  ed.)  1208,  61  L.R.A. 
(N.S.)  1157,  {affirming  (C.  C.  A.  4th  Cir. 
1912)  193  Fed.  1019)  wherein  the  court 
said:  ''The  principal  question  is  whether 
the  District  Court  had  jurisdiction;  that 
is,  whether  the  cause  was  one  'of  admiralty 
and  maritime  jurisdiction.'  Const.  Art. 
Ill,  §  2;  Rev.  Stat.  §  663;  Judicial  Code, 
§  24;  Act  of  Sept.  24,  1789,  c,  XX,  §  9, 
1  Stat.  73,  76.  As  the  injury  occurred 
on  board  a  ship  while  it  was  lying  in  navi- 
gable waters,  there  is  no  doubt  that  the 
requirement  as  to  locality  was  fully  met. 
The  petitioner  insists,  however,  that  locality 
is  not  the  sole  test,  and  that  it  must  ap- 
pear that  the  tort  was  otherwise  of  a  mari- 
time nature.  And  this  was  the  view  taken 
by  the  circuit  court  of  appeals  for  the  ninth 
circuit,  in  affirming  a  decree  dismissin&f  a 
libel  for  want  of  jurisdiction  in  a  simi- 
lar case.  Campbell  v.  H.  Hackfeld  k 
Co.,  62  C.  C.  A.  274,  126  Fed.  696.  At 
an  early  period  the  court  of  admiralty  in 
England  exercised  jurisdiction  'over  torts, 
injuries,  and  offenses  at  ports  within  the 
ebb  and  flow  of  the  tide,  on  the  British 
seas  and  on  the  high  seas.'  De  Lovio  v. 
Boit,  2  Gall.  398,  406,  464,  474,  Fed.  Cas. 
No.  3,776.  While  its  authority  was  denied 
when  the  injurious  action  took  place  infra 
corpus  oomitatus,  it  was  not  disputed  that 
jurisdiction  existed  when  the  wrong  was 
done  'upon  the  sea,  or  any  part  thereof 
which  is  not  within  any  country.*  4  Co. 
Inst.  134.  The  jurisdiction  in  admiralty  of 
the  courts  of  the  United  States  is  not  con- 
trolled by  the  restrictive  statutes  and  ju- 
dicial prohibitions  of  England  (Waring  v. 
Clarke,  6  How,  441,  457,  458,  12  L.  ed.  226, 
234,  235;  New  England  Mut.  M.  Ins.  Co.  v. 
Dunham,  11  Wall.  1,  24,  20  L.  ed.  90,  97; 
The  lottawanna  [Rodd  v.  Heartt]  21  Wall. 
558,  576,  22  L.  ed.  654,  662),  and  the  limi- 
tation with  respect  to  torts  committed  with- 
in the  body  of  any  county  is  not  applicable 
here.  Waring  v.  Clarke,  supra;  Jackson  v. 
The  Magnolia,  20  How.  296,  16  L.  ed.  909. 
In  regard  to  torts,'  said  Mr.  Justice  Story 
in  Thomas  v.  Lane,  2  Sumn.  1,  9,  Fed.  Cas. 
No.  13,  902,  'I  have  always  understood, 
that  the  jurisdiction  of  the  admiralty  is  ex- 
clusively dependent  upon  the  locality  of  the 
suct.  The  admiralty  has  not,  and  never  (I 
believe)    deliberately  claimed  to  have,  any 
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jurisdiction  over  torts,  except  such  as  are 
maritime  torts,  that  is,  sucn  as  are  com- 
mitted on  the  high  seas,  or  on  waters  with- 
in the  ebb  and  flow  of  the  tide.'  This  rule 
^that  locality  furnishes  the  test — ^has  been 
frequently  reiterated,  with  the  substitution 
(under  the  doctrine  of  The  Genesee  Chief  v. 
Fitzhugh,  12  How.  443,  13  L.  ed.  1058)  of 
navigable  waters  for  tide  waters.  Thus,  in 
the  case  of  Philadelphia,  W.  &  B.  R.  Co.  v. 
Philadelphia  &  H.  de  G.  Steam  Towboat 
Co.  23  How.  209,  215,  16  L.  ed.  433,  435,  the 
court  said:  'The  jurisdiction  of  courts  of 
admiralty,  in  matters  of  contract,  depends 
upon  the  nature  and  character  of  the  con- 
tract; but  in  torts,  it  depends,  entirely  on 
locality.'  Again,  in  the  case  of  The  Ply- 
mouth (Hough  V.  Western  Transp.  Co.)  3 
Wall.  20,  18  L.  ed.  125,  where  jurisdiction 
was  denied  upon  the  ground  that  the  sub- 
stance and  consummation  of  the  wrong  took 
place  on  land,  and  not  on  navigable  water, 
the  court  said:  'The  jurisdiction  of  the 
admiralty  over  maritime  torts  does  not  de- 
pend upon  the  wrong  having  been  com- 
mitted on  board  the  vessel,  but  upon  its 
having  been  committed  upon  the  high  seas 
or  other  navigable  waters.  A  trespass  on 
board  of  a  vessel,  or  by  the  vessel  itself, 
above  tidewater,  when  that  was  the  limit 
of  jurisdiction,  was  not  or  admiralty  cog- 
nizance. The  reason  was,  that  it  was  not 
committed  within  the  locality  that  gave  the 
jurisdiction.  The  vessel  itself  was  unim- 
portant. .  .  .  The  jurisdiction  of  the 
admiralty  does  not  denend  upon  the  fact 
that  the  injury  was  inflicted  by  the  vessel, 
but  upon  the  locality, — ^the  high  seas  or 
navigable  waters  where  it  occurred.  Every 
species  of  tort,  however  occurring,  and 
whether  on  board  a  vessel  or  not,  if  upon 
the  high  seas  or  navigable  waters,  is  of  ad- 
miralty cognizance.'  *  *  It  is  also  apparent 
that  Congress,  in  providing  for  the  punish- 
ment of  crimes  committed  upon  navigable 
waters,  has  regarded  the  locality  of  the  of- 
fense as  the  basis  for  the  exercise  of  its  au- 
thority. •  •  But  the  petitioners  urge  that 
the  general  statements  which  we  have  cited, 
with  respect  to  the  exclusiveness  of  the  test 
of  locality  in  cases  of  tort,  are  not  controll- 
ing; and  that  in  every  adjudicated  case  in 
this  country  in  which  the  jurisdiction  of  ad- 
miralty with  respect  to  torts  has  been  sus- 
tained, the  tort,  apart  from  the  mere  place 
of  its  occurrence,  has  been  of  a  maritime 
character.  It  is  asked  whether  admiralty 
would  entertain  a  suit  for  libel  or  slander 
circulated  on  board  a  sliip  by  one  passenger 
against  another.  See  Benedict,  Admiralty, 
4th  ed.  §  231.  The  appropriate  basis,  it  is 
said,  of  all  admiralty  jurisdiction,  whether 
in  contract  or  in  tort,  is  the  maritime  na- 
ture of  the  transaction  or  event;  it  is  sug- 
gested that  the  wider  authority  .exercised 
in  very  early  times  in  England  may  be 
due  to  its  antedating  the  recognition  by 
the  common-law  courts  of  transitory  causes 
of  action,  and  thus  arose  by  virtue  of  neces- 
sity. We  do  not  find  it  necessary  to  enter 
upon  this  broad  inquiry.    As  this  court  has 
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obserred,  the  precise  scope  of  admiralty 
jtirisdietion  is  not  a  matter  'of  obvious 
principle  or  of  very  accurate  history.'  Tha 
Blackheath  (United  States  ▼.  Evans)  195 
U.  S.  361,  365,  367,  49  L.  ed.  236-238,  26 
Sup.  Ct.  Rep.  46.  And  we  are  not  now 
concerned  with  the  extreme  cases  which 
are  hypothetically  presented.  Even  if  it 
be  assumed  that  tne  requirement  as  to 
locality  in  tort  cases,  while  indispensable, 
is  not  necessarily  exclusive,  still  in  the 
present  case  the  wrong  which  was  the  sub- 
ject of  the  suit  was,  we  think,  of  a  mari- 
time nature,  and  hence  the  district  court, 
from  anv  point  of  view,  had  jurisdiction. 
The  petitioner  contends  that  a  maritime 
tort  18  one  arising  out  of  an  injury  to  a 
ship,  caused  by  the  negligence  of  a  ship  or 
a  person,  or  out  of  an  injury  to  a  person 
by  the  negligence  of  a  ship ;  that  there  must 
either  be  an  injury  to  a  ship  or  an  injury 
by  the  negligence  of  the  ship,  including 
therein  the  negligence  of  her  owners  or 
mariners;  and  that,  as  there  was  no  neg- 
ligence of  the  ship  in  the  present  case,  the 
tort  was  not  maritime.  This  view  we  deem 
to  be  altogether  too  narrow.  The  libellant 
was  injured  on  a  ship  lying  in  navigable 
waters,  and  while  he  was  engaged  in  the 
performance  of  a  maritime  service.  We 
entertain  no  doubt  that  the  service  in 
loading  and  stowing  a  ship's  cargo  is 
of  this  character.  Upon  its  proper  per- 
formance depend  in  large  measure  the 
safe  carrying  of  the  cargo  and  the  safety 
of  the  ship  itself;  and  it  is  a  service  abso- 
lutely necessary  to  enable  the  ship  to  dis- 
charge its  maritime  duty.  Formerly  the 
work  was  done  by  the  ship's  crew;  but, 
owing  to  the  exigencies  of  increasing  com- 
merce and  the  demand  for  rapidity  and 
special  skill,  it  has  become  a  specialized 
service  devolving  upon  a  class  'as  clearly 
identified  with  maritime  affairs  as  are  the 
mariners.' "  See  to  the  same  effect  Atlantic 
Transport  Co.  of  West  Virginia  v.  Maryland, 

(1914)  234  U.  S.  63,  34  S.  Ct.  736,  68 
U.  S.   (L.  ed.)  1213. 

State  attachment  against  vessel  in  ac- 
tion in  personam  for  work  and  material.— 
In  an  action  in  personam  to  recover  for 
work  and  materials  furnished  under  a  con- 
tract to  repair  and  rebuild  a  steamboat  a 
state  court  has  jurisdiction  to  issue  an 
attachment  against  the  steamboat  under 
state  statutes  providing  for  a  lien  upon 
watercraft  for  work  and  supplies,  etc. 
Rounds   V.    Cloverport   Foundry   etc.,    Co., 

(1915)  237  U.  S.  303,  35  S.  Ct.  596,  59 
U.  S.  (L.  ed.)  966,  wherein  the  court  said: 
*'The  question  presented  on  this  writ  of 
error  relates  solely  to  the  jurisdiction  of 
the  state  court.     It   is  contended  by  the 


plaintiffs  in  error  that  the  contract  in  suit 
was  for  repairs  on  the  vessel,  and  therefore 
was  maritime  in  character;  that  the  pro- 
ceeding was  in  rem  and  beyond  the  com- 
peten<^  of  the  local  tribunal.  On  the  other 
hand,  the  defendant  in  error  denies  that 
the  contract  was  maritime,  contending  that 
the  old  boat  was  dismantled,  its  identity 
destroyed,  and  a  new  boat  built,  and  that 
the  case  in  this  aspect  falls  within  the 
decisions  relating  to  contracts  for  the  orig- 
inal construction  of  a  vessel.  Further,  it  is 
urged  in  support  of  the  judgment  that  the 
proceeding  was  in  personam,  and  not  if»  rem; 
that  the  attachment  and  direction  for  sale 
were  incidental  to  the  suit  against  tiie  own- 
ers and  for  the  purpose  of  securing  satis- 
faction of  the  personal  judgment.  Accord- 
ingly, it  is  said,  the  proceeding  was  within 
the  scope  of  the  'common-law  remedy* 
saved  to  suitors  by  the  judiciary  act.  1 
Stat.  L.  77,  ch.  20;  R.  St.  §  563,  Judicial 
Code,  §  24  [36  Stat.  U  1091,  ch.  231]. 
As  the  last  point  is  plainly  well  taken, 
it  is  unnecessary  to  go  further.  It  is  well 
settled  tliat  in  an  action  in  personam  the 
state  court  has  jurisdiction  to  issue  an 
auxiliary  attachment  against  the  vessel; 
and,  whether  or  not  the  contract  in  suit 
be  deemed  to  be  of  a  maritime  nature,  it 
cannot  be  said  that  the  state  court  tran- 
scended its  authority.  The  proceeding  in 
rem  which  is  within  the  exclusive  jurisdic- 
tion of  admiralty  is  one  essentially  against 
the  vessel  itself  as  the  debtor  or  offending 
thing, — in  which  the  vessel  is  itself  'seized 
and  impleaded  as  the  defendant,  and  is 
judged  and  sentenced  accordingly.'  By  vir- 
tue of  dominion  over  the  thing  all  persons 
interested  in  it  are  deemed  to  be  parties  to 
the  suit;  the  decree  binds  all  the  world, 
and  under  it  the  property  itself  passes,  and 
not  merely  the  title  or  interest  of  a  per- 
sonal defendant.  Actions  in  personam  with 
a  concurrent  attachment  to  afford  security 
for  the  payment  of  a  personal  judgment 
are  in  a  different  category.  And  this  is  so 
not  only  in  the  case  of  an  attachment 
against  the  property  of  the  defendant  gen- 
erally, but  also  where  it  runs  specifically 
against  the  vessel  under  a  state  statute 
providing  for  a  lien,  if  it  be  found  that 
the  attachment  was  auxiliary  to  the  remedy 
in  personam** 

Applicability  of  state  statute  limiting 
liability.  —  A  state  statute  limiting  the  lia- 
bility of  the  owner  of  a  tow-boat  for  a 
maritime  injury  due  to  the  fault  of  the  tow- 
boat  or  the  negligence  of  its  pilot,  is  not 
binding  on  a  court  of  admiralty.  The  ques- 
tion must  be  decided  by  the  general  admir- 
alty and  not  by  the  local  law.  The  Thid- 
bek,  (D.  C.  Ore.  1914)  211  Fed.  686. 


Vol.  IV,  p.  236,  sec.  566. 


Trial  without  a  jury.  — A  trial  of  issues  original  note  that  there  is  no  statute  in 
of  fact  without  a  jury  may  be  had  in  the  existence  which  provides  for  the  trial  in 
District  Court.    The  rule  laid  down  in  the      the  District  Court  by  the  court  without  a 
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jury,   and  that  the  provision  for  waiving 
a  jury,  in  section  649,  (4  Fed.  Stat.  Annot. 
393)     applies   only   to   the   Circuit   Court, 
no    longer    obtains.     This    section    is   now 
construed   in   connection   with   section   291 
of    the    Judicial    Code    (1912  .Supp.    Fed. 
Stat.    Annot.    249).      Eastern    Oil    Co.    v. 
Holcomb,    (C.    C.    A.    8th    Cir.    1914)    212 
Fed.   126,  wherein  the  court  said:     "It  is 
true  that  prior  to  January  1,  1912,  there 
had   been   no  provision   made  by  law  for 
the  trial  of  issues  of  fact  in  the  District 
Court,  by  the  court,  without  the  interven- 
tion of  a  jury.    Therefore  it  has  been  uni- 
fomly  decided  that  if  the  parties  to  a  civil 
action  in  the  District  Court,  by  agreement, 
submitted  the  questions  of  fact  in  dispute 
to  a  judge  for  decision,  but  the  evidence,  he 
did  not  exercise  judicial  authority  in  decid- 
ing, but  acted  rather  in  the  character  of 
an  arbitrator,  and  no  review  of  his  decision 
could  be  had.     *     *     *     It  is  claimed  that 
this  is  still  the  law  in  the  District  Courts, 
for  the  reason  that  section  649,  which  pro- 
vides that  issues  of  fact  in  civil  cases  in 
any  Circuit  Court  may  be  tried  and  deter- 
mined by  the  court,  witliout  the  interven- 
tion of  a  jury,  does  not  apply.    We  think 
counsel  are  in  error  in  this  contention.    Sec- 
tion 291  of  the  Judicial  Code  reads  as  fol- 
lows:    'Wherever,  in  any  law  not  embraced 
within  this  act,  any  reference  is  made  to  or 
any  power  or  duty  is  conferred  or  imposed 
upon,   the   Circuit   Courts,    such   reference 
shall,  upon  the  taking  effect  of  this  act,  be 
deemed  and  held  to  refer  to,  and  to  con- 
fer such  power  and  impose  such  duty  upon, 
the  District  Courts.'     This  section  clearly 
confers  upon  the  District  Courts  the  power 
to  try  issues  of  fact  by  the  court  as  pro- 
vided in  section  649.     It  is  claimed,  how- 
ever,  that   if  this  be  so   section   649   and 
section  566  (4  Fed.  Stat.  Annot.  236),  which 
has  not   been   repealed,   are  repugnant  to 
each  other.     This  is  not  so.     Section  648, 
R.  S.  U.  S.  (4  Fed.  Stat.  Annot.  389)  pro- 
vided for  trial  by  jury  in  the  Circuit  Courts 
in  practically  the  same   language  as  566 
did  in  the  District  Courts,  but  section  640 
has  never  been  considered  as  repugnant  to 
section  648.    Section  566  or  648,  when  read 
in   connection   with   section    649,   must  be 
construed  as  declaring  that  the  trial  of  is- 
sues of  fact  in  the  District  Courts  shall  be 
by    jury,   except   where   the    parties    shall 
stipulate  in  writing  to  waive  a  jury.    Sec- 

Vol.  IV,  p.  265,  sec.  1. 

m.  Amount  iw  Controverst. 

The  amount  of  a  rerdict  is  not  controlling 
on  the  question  whether  the  amount  in 
controversy  is  such  as  to  give  a  United 
States  court  jurisdiction  of  a  case,  but  it 
is  the  amoimt  in  dispute  which  controls. 
Armstrong  v.  Walters,  (E.  D.  Pa.  1915) 
223  Fed.  461,  wherein  the  court  said:  "The 
motion  in  arrest  of  judgment  is  disposed  of 
by  what  was  said  on  the  motion  to  dismiss 


tion  649  provides  that  where  a  jury  is 
waived,  as  was  done  in  this  case,  the  find- 
ing of  the  court  upon  the  facts,  which 
may  be  either  general  or  special,  shall  have 
the  same  effect  as  the  verdict  of  a  jury." 

Originally  the  District  Courts  were  with- 
out autliority  to  decide  a  question  of  fact 
without   a  jury   but   the   adoption   of   the 
Judicial  Code  which  abolished  the  Circuit 
Courts,  in  effect  merged  with  the  District 
Courts  all  the  machinery  for  disposing  of 
business  which  the  Circuit  Courts  possessed, 
so  that  the  former  rule  that  a  trial  in  the 
District  Court  without  a  jury  was  not  ju- 
dicial in  its  nature  but  merely  an  arbitra- 
tion,  no  longer   applies.     Nashville  Inter- 
urban  R.  Co.  V.  Barnum,  (C.  C.  A.  2d  Cir. 
1914)    212  Fed.  634,  wherein  the  court  in 
construing    this    section    with    section    291 
of   the   Judicial    Code    (Fed.    Stat.    Annot. 
1912  Supp.  249)   said:     "Although  in  form 
the    Juaicial    Code    abolished    the    Circuit 
Courts  and   turned  their  business  over  to 
the  District  Courts,  it  seems  to  us  that  what 
that  in  transferring  to  the  District  Courts 
Congress  intended  was  a  merger  or  the  Cir- 
cuit Courts  into  the  District  Courts,  and 
the  business   of   the  Circuit  Courts,  there 
was  given  to  the  District  Courts,  under  the 
section  of  the  Judicial  Code  above  quoted, 
all  the  machinery  for  disposing  of  its  busi- 
ness  which    the   Circuit   Courts   posses»*Ad. 
We  are  unable  to  understand  that  section  «n 
any  other  way.     It  is  also  illuminative  of 
this   intent   that   Congress   did   not  repeal 
the   particular  section  which  provided  for 
trial  by  the  Circuit  Courts  under  written 
stipulation.    If  the  intention  had  been  that 
thereafter   all   cases   tried   in   the  District 
Courts,    whether    original    or    transferred, 
should  be  tried  only  under  the  old  District 
Court  system,  the  section  became  obsolete 
and  was  without  any  reason  for  its  reten- 
tion.    We  are  therefore  forced  to  the  con- 
clusion that  the  present  case  must  be  treat- 
ed by  us  precisely  as  it  would  have  been 
treated  had   the  trial  taken   place  in  the 
old  Circuit  Court  under  the  practice  which 
Congress  had  once  approved  for  that  court 
and  which   it  has  never  disapproved.     We 
must  therefore  accord  to  findings  of  fact, 
in  a  case  tried  to  the  court  without  a  jury, 
there    being   stipulation    in    writing   waiv- 
ing the  jury,  the  same  effect  as  we  would 
S've  to  a  verdict,  as  said  by  Mr.  Justice 
iller  in  Bassett  y.  United  States  (1869)." 
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for  want  of  jurisdiction.  The  amount  of 
the  verdict  does  not  affect  the  question.  It 
is  determined  by  the  amount  in  dispute — 
the  sum  in  controversy.  This  exceeded 
$2,000,  the  then  jurisdictional  minimum,  by 
the  statement  of  claim  and  the  proofs  at- 
tempted at  the  trial.  There  was  no  color- 
able expansion  of  the  claim.  Had  the  state- 
ment set  forth  no  more  than  was  required 
to  be  set  forth,  jurisdiction  would  be  con- 
ceded by  the  defendant.    The  position  taken. 


YoL  IV,  p.  S«6,  sec  1. 
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however,  is  that  the  claim  as  set  forth  on 
its  face  shows  to  a  legal  certainty  the  dam- 
ages recoverable  to  be  less  than  the  ju- 
risdictional sum.  There  is  that  in  the 
statement  of  claim  which  gives  more  than 
the  strength  of  mere  plausibility  to  defend- 
ant's argument,  but  the  argument  none  the 
less  falls  short  of  possessing  convincing 
power.  The  statement  of  claim  sets  forth 
a  contract,  its  breach,  and  a  claim  of  dam- 
ages sufficient  in  amount  to  confer  jurisdic- 
tion. The  fact  that  the  plaintiffs  foil  short 
in  their  proofs,  or  were  overborne  by  the 
strength  of  the  defense,  still  leaves  the  ju- 
risdictional fact  of  'dispute'  having  been 
in  the  case.  Indeed,  it  is  still  present.  This 
suggests,  as  possibly  intended  to  be  in- 
cluded in  the  reasons  for  a  new  trial,  the 
complaint  that  under  the  evidence  the  ver- 
dict inadequately  measured  the  damages. 
In  one  sense  the  weight  of  the  evidence 
might  fairly  be  said  to  have  called  for  a 
larger  verdict.  There  was  evidence,  how- 
ever, in  support  of  a  less.  The  plaintiffs 
were  presenting  a  stale  claim.  The  action 
was  saved  from  the  gr^sp  of  the  statute 
hj  a  few  days'  margin.  The  testimony  in 
support  of  plaintiffs'  prices  bore  upon  a 
time  nearly  eight  years  ago." 

Aggregate  of  claims.  —  When  two  or 
more  plaintiffs,  having  separate  and  dis- 
tinct demands,  unite  for  convenience  and 
economy  in  a  single  suit,  it  is  essential  that 
the  demand  of  each  be  of  the  requisite  ju- 
risdictional amount ;  but  when  several  plain- 
tiffs unite  to  enforce  a  single  title  or  right, 
in  which  they  have  a  common  and  undivid- 
ed interest,  it  is  enough  if  their  interests 
collectively  equal  the  jurisdictional  amount.' 
Bateman  v.  Southern  Oregon  Co.,  (C.  C. 
A.  9th  Cir.  1914)   217  Fed.  933. 

To  restrain  collection  of  taxes.  —  Several 
taxpayers  whose  tax  bills  were  each  less 
than  the  amount  required  to  give  juris- 
diction cannot  by  joining  in  an  action  to 
restrain  the  collection  of  the  taxes  give  the 
court  jurisdiction.  Rogers  v.  Hennepin 
County,  (1916)  239  U.  S.  621,  36  S.  Ct. 
217,  follotoing  Wheless  v.  St.  Louis,  (1901) 
180  U.  S.  379,  21  S.  Ct.  402,  46  U.  S.  (L. 
ed.)   683. 

Suits  for  injunction.  —  In  Glenwood,  etc., 
Water  Co.  v.  Mutual  Light,  etc.,  Power  Co., 
239  U.  S.  121,  36  S.  Ct.  30,  which  was  an 
appeal  from  a  decree  of  a  District  Court 
dismissing  a  bill  of  complaint  for  an  in- 
junction for  want  of  jurisdiction,  the  suit 
was  instituted  by  a  telephone  company  to 
enjoin  another  company  from  so  erecting 
poles  and  wires  as  to  injure  complainant's 
poles,  wires  and  business.  The  Supreme 
Court  held  that  the  lower  court  committed 
error  in  deciding  that  the  amount  in  con- 
troversy was  insufficient  to  give  it  jurisdic- 
tion, the  court  saying:  "We  are  unable 
to  discern  any  sufficient  ground  for  taking 
this  case  out  of  the  rule  applicable  generally 
to  suits  for  injunction  to  restrain  a  nui- 
sance, a  continuing  trespass,  or  the  like. 
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viz.,  that  the  jurisdictional  amount  is  to 
be  tested  by  the  value  of  the  object  to  be 
gained  by  complainant.  The  object  of  the 
present  suit  is  not  only  the  abatement  of 
the  nuisance,  but  (under  the  prayer  for 
general  relief)  the  prevention  of  any  re- 
currence of  the  like  nuisance  in  the  future. 
In  Mississippi  &  Missouri  Railroad  Co.  v. 
Ward,  2  Black  486,  492,  it  was  said:  The 
want  of  a  sufficient  amount  of  damage  hav- 
ing been  sustained  to  give  the  Federal 
courts  jurisdiction,  will  not  defeat  the 
remedy,  as  the  removal  of  the  obstruction 
is  the  matter  of  controversy,  and  the  value 
of  the  object  must  govern.'  The  same  rule 
has  been  applied  in  numerous  cases,  and 
under  varying  circumstances.  Scott  v.  Don- 
ald, 165  U.  S.  107,  115  McNeil  v.  South- 
em  Railway  Co.,  202  U.  S.  543,  558;  Hunt 
V.  N.  Y.  Cotton  Exchange,  205  U.  S.  322, 
336;  Bittermann  v.  Louisville  &,  Nashville 
R.  R.,  207  U.  S.  205,  225;  Berryman  v. 
Whitman  College,  22  U.  S.  334,  345.  The 
District  Court  erred  in  testing  the  ju- 
risdiction by  the  amount  that  it  would 
cost  defendant  to  remove  its  poles  and  wires 
where  they  conflict  or  interfere  with  those 
of  complamant,  and  replacing  them  in  such 
a  position  as  to  avoid  interference.  Com- 
plainant sets  up  a  right  to  maintain  and 
operate  its  plant  and  conduct  its  business 
free  from  wrongful  interference  by  defend- 
ant, lliis  right  is  alleged  to  be  of  a 
value  in  excess  of  the  jurisdictional  amount, 
and  at  the  hearing  no  question  seems  to 
have  been  made  but  that  it  has  such  value. 
The  relief  sought  is  the  protection  of  that 
right,  now  and  in  the  future,  and  the 
value  of  that  protection  is  determinative  of 
the  jurisdiction." 

Action  on  insurance  policy.  —  In  Judson 
V.  Knight  of  the  Maccabees  etc.,  (W.  D. 
N.  Y.  1914)  220  Fed.  1004,  which  was 
a  suit  on  a  policy  of  life  insurance,  the 
court  said:  "The  more  important  ques- 
tions argued  at  the  bar  are  whether  the 
amount  in  controversy  exceeds  the  sum  of 
$3,000,  and  whether,  in  view  of  the  Insur- 
ance Law  of  this  state  in  force  since  1910, 
there  is  vested  in  plaintiff  a  legal  right  to 
have  this  action  determined  in  tnc  Supreme 
Court  of  this  state.  I  agree  with  Judge 
Pooley,  who  considered  the  question  on  mo- 
tion for  removal  under  section  29  of  the 
Judicial  Code,  that  the  right  to  be  pro- 
tected in  this  case  arises  out  of  the  policy 
of  insurance  and  the  amount  which  tne  de- 
fendant obliged  itself  to  pay  on  the  death 
of  the  plaintiff,  namely,  $5,000.  This  was 
the  value  of  the  object  to  be  gained  in 
bringing  suit,  and  not  merely  the  amount 
of  the  premiums  paid  by  the  assured. 
The  are  ipany  adjudications  thus  declaring 
the  rule.  Seemingly  contrary  views,  as  ex- 
pressed for  instance  in  actions  brought  by 
taxpayers  to  restrain  an  issue  of  bonds, 
are  inapplicable  and  depend  upon  another 
principle.  See  Hutchinson  v.  Beckham,  118 
Fed.  399,  56  0.  C.  A.  333," 


VoL  IV,  p.  865,  sec  1. 
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IV.  Suits  Abisin&  under  thk  Constitu- 
tion. Laws  ob  I'bcaties  of  the  United 
States. 

Substantial  dispute  as  to  construction  of 
constitution,  law  or  treaty  essentiaL  — To 
the  same  effect  see  Geneva  Furniture  Mfg. 
Co.  V.  Karpen,  (1916)  238  U.  S.  254,  35 
S.  Ct.  788,  59  U.  S.  (L.  ed.)  1295,  wherein 
tiie  court  said:  "We  think  the  bill  plain- 
ly rests  the  first  branch  of  the  suit,  that 
relating  to  the  alleged  contributory  infringe- 
ment of  the  plaintiff's  patents,  upon  the 
patent  laws,  and  asserts  in  effect,  if  not 
in  exact  words,  that  the  infringing  acts 
charged  against  the  defendants  constitute 
an  invasion  of  the  plaintiff's  exclusive 
rights  under  those  laws  and  entitle  it  to 
relief  thereunder  by  injunction  and  a  re- 
covery of  profits  and  damages.  And  we 
think  it  cannot  be  said  of  this  branch  of 
the  case  that  it  is  so  unsubstantial  or  de- 
void of  merit  as  to  make  it  frivolous,  or  to 
bring  it  only  nominally  within  the  patent 
laws.  On  the  contrary,  we  think  it  pre- 
sents a  real  question  under  them.  Whether 
it  shall  finally  prevail  or  fail,  it  has  enough 
of  substance  to  entitle  the  plaintiff  to  an 
adjudication  of  it  as  presented.  Thus  it 
is  within  the  ruling  in  The  Fair  ▼.  Kohler 
Die  &  Specialty  Co.  228  U.  S.  22,  25,  57 
L.  ed.  716,  717,  33  Sup.  Ct.  Rep.  410,  that 
*if  the  plaintiff  really  makes  a  substan- 
tial claim  under  an  act  of  Congress  tliere 
is  jurisdiction  whether  the  claim  ultimately 
be  held  good  or  bad.'  Jurisdiction,  as 
pointed  out  in  that  case,  is  the  power  to 
eonsider  and  decide  one  way  or  the  other, 
as  the  law  may  require,  and  is  not  to  be  de- 
clined merely  because  it  is  not  foreseen 
with  certainty  that  the  outcome  will  help 
the  plaintiff.  Of  like  import  is  Healy  v. 
Sea  Gull  Specialty  Co.  237  U.  S.  479,  ante. 
658,  36  Sup.  Ct.  Rep.  658." 

Xhe  fact  that  the  jurisdiction  of  the  fed- 
eral court  is  invoked  on  the  ground  of  di- 
verse citizenship  does  not  prevent  it  from 
retaining  jurisdiction  where  diverse  citizen- 
ship is  not  shown,  provided  another  ground 
appears,  as  where  the  object  of  the  suit  rests 
on  a  treaty  or  law  of  the  United  States. 
Wilson  Cypress  Co.  v.  Del  Pozo,  (1915)  236 
U.  S.  635,  35  S.  Ct.  446,  59  V.  S.  (L.  ed.)  758. 

When  the  foundation  of  the  right  claimed 
Is  a  state  law,  the  suit  to  assert  it  arises 
under  the  state  law  none  the  less  that  the 
state  law  has  attached  a  condition  that  only 
federal  l^islation  can  fulfil.  The  state  law 
is  the  sole  determinant  of  the  conditions 
supposed,  and  its  reference  elsewhere  for 
their  fulfilment  is  like  the  reference  to  a 
document  that  it  adopts  and  makes  part 
of  itself.  Louisville,  etc.,  R.  Co.  v.  Western 
Union  Tel.  Co.,  (1916)  237  U.  8.  300,  36 
8.  Ct.  698,  69  U.  S.  (L.  ed.)  966. 

Suit  lelatins  to  riparian  rights  on  navi- 
gable riTOTS  held  to  involve  a  question  of 
state  and  not  federal  law.  Norton  v.  White- 
side, (1916)  239  U.  S.  144,  36  S.  Ct.  97. 

Suits  in  relation  to  interstate  ship- 
ments.—In  the  case  of  an  interstate  ship- 
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ments  of  goods  the  validity  of  a  contract 
made  between  the  shipper  and  the  carrier 
in  case  of  loss  is  under  the  decisions  of  the 
Supreme  Court  of  the  United  States,  a 
federal  question,  to  be  determined  under 
the  general  common  law,  and  is  not  within 
the  field  of  state  law  or  regulation.  Ameri- 
can Brake  Shoe,  etc.,  Co.  v.  Pere  Marquette 
R.  Co.,  (E.  D.  Mich.  1915)  223  Fed.  1018. 

Suit  to  enjoin  trustee  in  bankruptcy  from 
maintaining  action  in  state  court.  — A  suit 
arising  under  the  laws  of  the  United  States 
includes  one  to  enjoin  trustees  in  bank- 
ruptcy from  maintaining  an  action  in  equity 
in  a  state  court,  the  suit  to  enjoin  being 
put  on  the  ground  that  the  bankruptcy 
proceedings  constituted  a  fraud  and  that 
the  trustee's  appointment  was  void.  Hull 
V.  Burr,  (1914)  234  U.  S.  712,  34  S.  Ct. 
892,  58  U  S.   (L.  ed.)   1657. 

A  suit  on  a  supersedeas  bond  given  under 
sections  1000  and  1007  of  the  Revised  Stat- 
utes (see  4  Fed.  Stat.  Annot.  pp.  612,  618) 
arises  out  of  the  law  of  the  United  States. 
American  Surety  Co.  of  New  York  v.  Schulz. 
(1916)  237  U.  S.  159,  36  S.  Ct.  526,  69 
U.  S.  (L.  ed.)  892,  wherein  the  court  said: 
"Schultz  brought  suit  in  a  Now  York  court 
against  Whitcomb  for  breach  of  contract. 
The  case  was  removed  to  the  United  States 
district  court  for  the  southern  district  of 
New  York,  where  the  plaintiff  recovered  a 
judgment  for  $25,000.  The  defendant,  Whit- 
comb, in  order  to  take  the  case  to  the  cir- 
cuit court  of  appenltt,  gave  a  supersiKJeas 
bond  for  $30,000,  with  the  American  Surety 
Company  as  security.  The  judgment  was 
afiirnied,  and  not  having  been  paid,  Schultz 
brought  suit  on  the  bond  against  the  surety 
in  the  United  States  district  court  for  the 
southern  district  of  New  York.  The  de- 
fendant demurred  on  the  ground  that  the 
federal  court  had  no  jurisdiction.  The 
demurrer  was  overruled  and  the  case  was 
brought  here  by  the  Surety  Company, 
where  it  contends  that  though  the  bond 
may  have  been  given  by  virtue  of  the  laws 
of  the  United  States,  'the  suit  thereon  did 
not  involve  any  controversy  respecting  the 
validity,  construction,  or  effect  of  such 
law,*  and  hence  the  federal  court  was  with- 
out jurisdiction — ^the  parties  not  being  citi- 
zens of  different  states.  Shulthis  v.  Mc- 
Dougal,  226  U.  S.  661,  56  L.  ed.  1205, 
32  Sup.  Ct.  Rep.  704.  This  conclusion 
would  be  correct  if  the  suit  is  to  be  treated 
as  an  ordinary  action  on  a  sealed  instru- 
ment voluntarily  given.  Lovell  v.  New- 
man, 227  U.  S.  425,  57  L.  ed.  682,  33 
Sup.  Ct.  Rep.  357.  But  while  in  a  sense 
the  supersedeas  bond  was  the  contract 
of  the  Surety  Company,  it  was  not  made 
in  pursuance  of  any  agreement  with 
Schultz,  and  could  have  been  given  over  his 
objection,  since  the  laws  of  the  United 
States  (Rev.  Stat.  §§  1000,  1007)  declared 
that  a  writ  of  error  could  be  obtained  by 
the  defendant  filing  an  approved  bond  with 
surety,  conditioned  to  make  good  his  ap- 
peal. Such  a  bond  operated  to  stay  the 
judgment.    Conversely,  when  that  judgment 
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was  affirmed,  the  same  laws  of  the  United 
States  gave  Schultz  a  right  of  action  on 
the  bond,  and  in  the  suit  to  enforce  that 
right  the  measure  of  his  recovery  depended 
upon  the  construction  to  be  given  the  Fed- 
eral statute.  Such  a  suit  to  enforce  such 
a  right  could  be  brought  in  the  United 
States  court  by  virtue  of  §  24  of  the  Judi- 
cial Code,  which  declares  that  the  district 
court  has  jurisdiction  of  any  suit  of  a  civil 
nature  at  common  law  which  'arises  under 
the  Constitution  or  laws  of  the  United 
States.'  While  there  has  been  no  ruling  by 
this  court  as  to  whether  a  suit  on  a  super- 
sedeas bond  can  be  said  to  'arise  out  of  the 
laws  of  the  United  States,'  yet  there  would 
seem  to  be  no  doubt  on  the  subject  when  the 
source  and  nature  of  the  plaintifTs  cause 
of  action  is  considered.  If  there  was  room 
for  discussion,  the  matter  is  concluded  by 
Bock  V.  Perkins,  139  U.  S.  628,  and  Son- 
nentheil  y.  Morlein  Co.,  172  U.  S.  401, 
where  it  was  held  that  a  suit  on  a  United 
States  marshal's  bond  was  one  arising  un- 
der the  laws  of  the  United  States-  which, 
therefore,  could  be  brought  in  the  Federal 
court  without  regard  to  the  citizenship  of 
the  parties.  Compare  TuUock  v.  Mulvane, 
184  U.  S.  497,  606." 

"An  action  brought  to  enforce  liability 
on  a  bond  given  in  a  proceeding  in  a  fed- 
eral court  is  an  action  arising  under  the 
laws  of  the  United  States,  of  which  a  Unit- 
ed States  court  has  juxisdietion,  irrespec- 
tive of  the  citizenship  of  the  parties.  The 
authorities  are  decisive  of  the  point,  and 
the  question  cannot  be  regarded  as  in  any 
sense  an  open  one.  A  suit  on  a  bond  given 
on  appeal  is  not  an  original  suit,  but  an 
outbranch  of  the  suit  in  which  the  bond 
was  given,  and  the  jurisdiction  of  the  origi- 
nal suit  sives  jurisdiction  over  the  subject- 
matter  of  the  suit  on  the  bond.  The  bond 
is  an  indemnity  given  in  pursuance  of  a 
law  of  the  United  States,  and  the  measure 
of  the  rights  of  both  parties  depend  upon  a 
law  of  the  United  States  and  a  rule  of  the 
Supreme  Court  of  the  United  States.  In 
such  a  case,  as  a  question  is  presented 
which  arises  under  the  laws  of  the  United 
States,  the  courts  of  the  United  States 
have  jurisdiction."  American  Suretv  Co.  v. 
Schultz,  (C.  C.  A.  2d  Cir.  ]915)  223  Fed. 
280. 

Must  so  appear  from  plaintiff's  state- 
ment.—  It  has  become  firmly  settled  that 
whether  a  case  is  one  arising  under  the 
Constitution  or  a  law  or  treaty  of  the 
United  States,  in  the  sense  of  the  juris- 
dictional statute,  must  be  determined  from 
what  necessarily  appears  in  the  plaintiff's 
statement  of  his  own  claim  in  the  bill  or 
declaration,  unaided  by  anything  alleged  in 
anticipation  of  avoidance  of  defenses  which 
it  is  thought  the  defendant  may  interpose. 
Taylor  v.  Anderson,  (1914)  234  U.  S.  74, 
34  S.  Ct.  724,  58  U.  S.  (L.  ed.)  1218,  af- 
firming   (E.  D.  Okla.   1911)    197  Fed.  383. 

It  is  settled  that  a  mere  formal  state- 
ment that  the  cause  of  action  was  one  aris- 
ing under  the  Constitution  and  laws  of  the 


United  States  is  not  enough  to  eatablisli 
that  fact  but  that  it  must  appear  that  it 
really  and  substantially  involves  a  dilute 
or  controversy  respecting  the  validity,  con- 
struction, or  effect  of  some  law  of  the 
United  States,  upon  the  determination  of 
which  the  result  depends,  and  this  must 
appear,  not  by  mere  inference,  but  by  dis- 
tinct averments  according  to  the  rules  of 
good  pleading.  Norton  v.  Whiteside,  (1915) 
239  U.  S.  144,  36  S.  Ct.  97. 

The  rule  is  firmly  established  that  a  suit 
does  not  arise  under  the  laws  of  the  United 
States  unless  it  really  and  substantially 
involves  a  dispute  or  controversy  respecting 
the  validity,  construction,  or  effect  of  some 
law  of  the  United  States,  upon  the  deter- 
mination of  which  the  result  depends.  And 
this  must  appear  not  by  mere  inference,  bat 
bv  distinct  averments  according  to  the  rules 
ol  good  pleading;  not  that  matters  of  law 
must  be  pleaded  as  such,  but  that  the  es 
sential  facts  averred  must  show,  not  as  a 
matter  of  mere  inference  or  argument,  bat 
clearly  and  distinctly,  that  the  suit  arises 
under  some  federal  law.  Hull  v.  Burr, 
(1914)  234  U.  S.  712,  34  S.  Ct.  892,  58  U. 
8.  (L.  ed.)  1557. 

V.  Suits  by  United  States. 

Proof.  —  In  suits  by  the  United  States  it 
must  offer  the  same  evidence  as  an  individ- 
ual, both  in  quantity  and  quality;  and  if  it 
offers  none,  or  if  the  evidence  be  insufficient, 
it  fails  precisely  as  the  individual  fails  in 
similar  circumstances.  Chesapeake,  etc. 
Canal  Co.  v.  U.  S.,  (C.  C.  A.  3d  Cir.  1915) 
223  Fed.  926,  wherein  the  court  said:  "The 
property  of  a  citizen  can  only  be  taken  ac- 
cording to  the  rules  and  forms  of  law,  and» 
even  if  it  be  the  sovereign  who  is  striving 
to  take  it  by  an  action  in  court,  we  think 
the  sovereign  also  should  be  required  to 
prove  his  right,  and  to  prove  it  with  the 
same  strictness  and  according  to  the  same 
rules  as  prevail  in  other  cases.' 
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VI.  Diverse  Citizet^siiip. 

Citizenship  of  corporation.  —  To  the  same 
effect  as  the  original  note,  see  Chicago,  etc., 
R.  Co.  V.  Stephens,  (C.  C.  A.  6th  Cir.  1914) 
218  Fed.  535. 

The  whole  record  may  be  looked  into  to 
determine  the  question  of  jurisdiction  based 
on  diverse  citizenship.  Piedmont  Carolina 
R.  Co.  V.  Shaw,  (C.  C.  A.  4th  Cir.  1915) 
223  Fed.  973. 

Change  of  domicile  or  transfer  of  subject 
matter  to  give  jurisdiction.  —  In  Simpson 
V.  Phillipsdale  Paper  Mill  Co.,  (D.  C.  Mass. 
1915)  223  Fed.  661,  wherein  it  was  held 
that  no  change  of  domicile  was  shown,  the 
court  said:  "I  find  the  material  facts  to 
be  as  follows:  The  plaintiff  is  an  efficiency 
engineer.  Prior  to  March  8,  1914.  he  had 
been  a  resident  of  Boston  and  a  citizen  of 
Massachusetts.  He  is  unmarried,  has  no 
family,  and  lived  in  lodgings  in  Boston, 
where  his  office  was  and  is.  Sometime  prior 
to    March    8,    1914,    he    had    done    some 
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work  &t  the  defendant's  manufacturing 
plant,  in  the  course  of  which  he  had 
receiTed  physical  injuries,  which  he  con- 
tends were  caused  by  the  negligence  of 
the  defendant,  and  he  had  brought  an  ac- 
tion to  recover  damsges  therefor  in  the 
Massachusetts  court.  That  action  had  been 
discontinued  by  him  prior  to  March  8,  1914. 
On  that  date  he  sent  the  property  which 
he  had  at  his  lodgings,  namely,  a  trunk  and 
some  bags,  containing  clothes,  books,  and 
personal  effects,  to  Providence,  R.  I.,  and 
went  there  and  engaged  lodgings,  and  he 
gave  up  his  lodgings  in  Boston.  But  he 
retained  his  office  in  Boston,  and  has  never 
made  any  change  in  that.  He  has  never 
had  any  office  in  Providenee,  and  no  busi- 
ness in  Rhode  Island  since  March  8,  1914. 
He  had  no  family  in  Providence.  The  only 
reason  why  he  removed  there  was,  as  he 
admits,  in  order  to  obtain  a  residence  in 
Rhode  Island  for  the  purpose  of  bringing 
this  action  in  the  Federal  court.  Since  his 
alleged  change  of  residence,  he  has  spent 
comparatively  little  time  in  Providence. 
Occasionally  he  has  been  there  for  a  few 
days  at  a  time,  occasionally  he  has  spent 
week  ends  there,  and  on  one  occasion  he  was 
there  for  three  or  four  weeks  continuously. 
While  the  evidence  is  not  entirely  clear,  I 
infer  that  he  has  spent  more  nights  in  Bos- 
ton since  March  8th  than  in  Providence. 
A  considerable  part  of  the  time  his  work 
has  required  him  to  travel,  or  to  be  tem- 
porarily stationed  at  various  places  where 
he  was  for  the  time  being  engaged  in  his 
professional  work.  When  so  traveling  he 
customarily  registered  as  of  Boston.  Un- 
der date  of  April  18,  1914,  he  wrote  to  the 
r^istrars  of  voters  of  Boston,  asking  to 
have  his  name  taken  off  the  voting  list  of  *    jurisdiction,   the   second   removal   jurisdic- 


question  is  whether,  upon  the  facts  stated, 
with  such  inferences  as  are  properly  to  be 
drawn  therefrom,  a  real  change  of  domicile 
has  1>een  established.  In  Ennis,  Adm'r,  v. 
Smith,  14  How.  (N.  S.)  400,  423,  14  L.  ed. 
472,  it  is  said  in  reference  to  a  change  of 
domicile:  'But  there  must  be,  to  constitute 
it,  actual  residence  in  the  place,  with  the 
intention  that  it  is  to  be  a  principal  and 
permanent  residence.  *  *  *  A  removal 
which  does  not  contemplate  an  absence 
from  the  former  domicile  for  an  indefinite 
and  uncertain  time  is  not  a  change  of  it.' 
In  Morris  v.  Gilmer,  supra,  it  is  said: 
'There  must  be  an  actual,  not  pretended, 
change  of  domicile;  in  other  words,  the  re- 
moval must  be  "a  real  one,  animo  manendi, 
and  not  merely  ostensible.'  The  facts  in 
Morris  t.  Gilmer  seem  to  me  to  have  been 
stronger  in  favor  of  the  plaintiff  than  those 
here,  but  it  was  held  that  there  had  been 
no  change  of  domicile.  The  present  case  re- 
sembles pretty  closely  Andrews,  Adm^^t,  v. 
Andrews,  176 'Mass.  92,  57  N.  £.  333,  where 
it  was  held  that  a  domicile  had  not  been 
acquired  in  Dakota." 

Xn.  Place  of  Bbingiitg  Sutt. 

To  what  suits  applicable.  —  Interpreting 
the  jurisdictional  and  the  venue  provisions 
of  this  section  in  Louisville,  etc.,  R.  Co.  v. 
Western  Union  Tel.  Co.,  (E.  D.  Ky.  1914) 
218  Fed.  91,  the  court  said:  "We  have 
nothing  to  do  with  any  part  of  the  act  of 
1887-88,  except  so  far  as  its  first  section 
is  concerned.  Thereby  the  first,  second,  and 
third  sections  of  the  act  of  1875  were 
amended,  and  made  to  read  as  therein  set 
forth.     The  first  section  concerns  original 


Boston,  on  the  ground  that  he  had  become 
a  resident  of  Providence  on  March  9,  1914; 
and  under  the  same  date  he  wrote  to  the 
registrar  of  voters  of  Providence,  asking 
to  have  his  name  placed  on  the  voting  list 
of  that  city.  In  reply  to  this  last  letter 
he  was  informed  that  he  must  apply  in  per- 
son to  the  board  of  canvassers  and  regis- 
tration in  Providence,  and  he  never  did  so. 
All  his  mail  comes  to  his  Boston  office,  and 
he  pays  therefrom  the  bills  for  his  lodging 
in  Providence.  In  endeavoring  to  change 
his  residence,  he  acted  under  the  advice  of 
counsel,  and  intended  to  do  whatever  was 
necessary  to  secure  a  residence  in  Rhode 
Island,  in  order  that  he  might  thereby  ac- 
quire the  right  to  sue  in  the  Federal  court. 
After  March  8,  1914,  he  kept  .no  regular 
lodging  in  Boston.  When  he  stayed  over- 
night in  Boston,  he  customarily  took  a  room 
either  at  the  place  where  he  had  formerly 
lodged  or  at  another  lodging  house  where 
he  was  known;  but  such  hiring  was  from 
day  to  day  only.  I  infer  that  he  will  give 
up  his  Providence  lodging  and  return  to 
Boston  as  soon  as  this  litigation  is  termi- 
nated. If  the  plaintiff  has  in  fact  changed 
his  domicile,  his  reason  for  doing  so  is  im- 
material. Morris  :.  Gilmer,  129  U.  S.  315, 
328,  9   Sup.  Gt.  289,  32  L.  ed.  690.     The 


tion,  and  the  third  removal  procedure. 
Whilst  we  are  concerned  more  directly  with 
the  second  section,  dealing  with  removal 
jurisdiction,  what  it  provides  cannot  be  un- 
derstood without  first  understanding  what 
the  first  section  provides.  The  first  section 
consists  of  two  long  sentences.  The  second 
sentence  consists  of  four  separate  clauses. 
The  first  sentence  contains  a  grant  of  origi- 
nal jurisdiction.  It  is  a  grant  of  jurisdic- 
tion, not  to  any  particular  Circuit  Court, 
but  to  all  the  Circuit  Court  of  the  United 
States  alike.  The  language  of  the  grant  as 
to  jurisdiction  of  civil  suits  is:  'That 
the  Circuit  Courts  of  the  United  States 
shall  have  original  cognizance,  concur- 
rent with  the  courts  of  the  several  states, 
of  all  suits  of  a  civil  nature,  at  common 
law  or  in  equity,  where  the  matter  in  dis- 
pute exceeds,  exclusive  of  interest  and  costs, 
the  sum  of  or  value  of  two  thousand  dol- 
lars'— ^which  are  of  a  certain  character.  The 
character  of  suits  jurisdiction  of  which  is 
thereby  granted  is  of  five  different  kinds. 
That  of  one  consists  in  its  subject-matter. 
It  arises  under  the  Constitution  or  laws 
of  the  United  States,  or  treaties  made  or 
which  shall  be  made  under  their  authority. 
That  of  the  other  four  consists  in  the  par- 
ties thereto.    The  United  States  is  plaintiff 
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or  petitioner,  or  it  is  between  citizens  of 
different  states,  or  it  is  between  citizens  of 
the  same  state  claiming  lands  imder  grants 
of  different  states,  or  it  is  between  citizens 
of  a  state  and  foreign  states,  citizens,  or 
subjects.  It  will  be  noted  that  the  grant 
is  to  the  Circuit  Courts  of  the  United  States 
of  jurisdiction  of  'all'  such  suits.  Thereby 
each  Circuit  Court  is  granted  jurisdiction 
of  every  suit  of  such  kinds.  Capacity  to 
cognize  any  suit  of  either  of  those  five  kinds 
is  conferred  on  each  of  the  Circuit  Courts. 
Each  Circuit  Court  is  thereby  given  juris- 
diction .of,  or  capacity  to  cognize,  every 
suit  that  may  arise  between  citizens  of  dif- 
ferent states.  This  grant,  however,  is 
qualified  by  the  third  clause  of  the  sec- 
ond sentence,  which  is  in  these  words: 
'Nor  shall  anv  Circuit  Court  ♦  •  ♦ 
have  cognizance  of  any  suit,  except  upon 
foreign  bills  of  exchange,  to  recover  the  con- 
tents of  any  promissory  note  or  other  chose 
in  action  in  favor  of  any  assignee,  or  of  any 
subseauent  holder  if  such  instrument  be 
payable  to  bearer  and  be  not  made  by  any 
corporation,  unless  such  suit  might  have 
been  prosecuted  in  such  court  to  recover 
the  said  contents  if  no  assignment  or  trans- 
fer had  been  made.'  This  clause  and  the 
grant  of  jurisdiction  of  civil  suits  in  the 
first  sentence  properly  go  together,  inas- 
much as  each  have  to  do  with  the  jurisdic- 
tion, or  capacity  of  cognizance  of  the  Cir- 
cuit Court.  The  former  is  a  qualification 
of  the  latter.  The  Circuit  Courts  are  given 
jurisdiction  of,  or  capacity  to  cognize,  all 
such  suits,  except  in  the  contingency  speci- 
fied in  that  clause,  and  they  are  given  capa- 
city to  cognize  all  such  suits  in  that  con- 
tingency under  the  circumstances  therein 
specified.  Were  there  nothing  more  in  the 
section  than  what  has  thus  been  referred  to, 
any  suit  of  the  character  therein  specified 
could  be  brought  in  any  Circuit  Court  of  the 
United  States  and  prosecuted  to  a  finality, 
provided  process  could  be  served  on  the  de- 
fendant in  the  district  of  such  court  or  he 
entered  his  appearance  thereto.  But  Con- 
gress by  the  second  clause  of  the  second 
sentence  under  consideration  limited  this 
right.  That  clause  is  in  these  words: 
'And  no  civil  suit  shall  be  brought  before 
either  of  such  courts  against  any  person  by 
any  original  process  or  proceeding  in  any 
other  district  than  that  whereof  he  is  an  in- 
habitant; but  where  the  jurisdiction  is 
founded  only  on  the  fact  that  the  action  is 
between  citizens  of  different  states,  suit  shall 
be  brought  only  in  the  district  of  the  resi- 
dence of  either  the  plaintiff  or  the  defend- 
ant.' This  clause  is  a  prohibition,  and  is  di- 
rected at  the  plaintiff.  He  is  forbidden 
thereby  to  bring  any  of  the  suits  of  which 
the  Circuit  Courts  are  given  jurisdiction  or 
capacity  to  cognize  before  any  of  them  else- 
where than  in  the  district  prescribed.  He 
is  forbidden  to  bring  any  of  them,  except 
such  as  are  between  citizens  of  different 
states,  elsewhere  than  in  the  district  of 
which  the  defendant  is  an  inhabitant,  and 
those  that  arc  between   such  citizens  else- 


where than  in  the  district  of  the  residence 
of  either  the  plaintiff  or  the  defendant.  Thia 
clause  as  to  the  district  in  which  suits  shall 
be  broUght  and  the  grant  of  jurisdiction 
or  capacity  to  cognize  in  the  first  sentence 
are  alike  in  this.  If  the  suit  is  not  brought 
in  the  right  district,  the  Circuit  Court 
where  it  is  brought  has  no  more  right  to 
hear  and  determine  it,  nothing  else  appear- 
ing, than  it  has  to  hear  and  determine  it  if 
it  is  not  of  the  character  prescribed  by  that 
grant.  But  they  differ  in  this.  The  clause 
as  to  the  place  where  suit  must  be  brought 
was  enacted  solely  for  the  defendant's  bene- 
fit. Thereby  he  acquired  a  privilege  or  per- 
sonal exemption  from  suit  elsewhere  than  in 
the  prescribed  district.  It  having  been  so 
enacted,  and  any  Circuit  Court  by  the  gen- 
eral grant  having  capacity  to  cognize  any 
suit  of  the  character  prescribed  therein,  if 
it  is  brought  elsewhere  than  in  the  pre- 
scribed district,  the  defendant  can  waive 
the  failure  to  bring  the  suit  therein,  and, 
upon  such  waiver,  the  Circuit  Court  where 
it  is  brought  can  proceed  to  hear  and  de- 
termine it,  just  as  much  so  as  the  Circuit 
Court  of  the  proper  district  could  have  done 
had  it  been  brought  there.  That  this  is  so 
has  been  settled  by  numerous  decisions  of 
the  Supreme  Court  dealing  with  this  or  a 
similar  provision  in  *  the  earlier  jurisdic- 
tional acts.  Many  of  them  are  referred  to 
in  Justice  Brewer's  opinion  in  the  case  of 
In  re  Moore,  209  U.  S.  490,  28  Sup.  Ct. 
685,  706,  52  L.  ed.  904,  14  Ann.  Cas. 
1164." 

Suits  by  and  against  aliens  and  foreign 
corporations.  —  An  alien,  if  he  come  into 
the  federal  court,  must  sue  in  the  district 
in  which  the  defendant  resides  or  is  an  in- 
*  habitant.  He  may  be  sued  in  any  district 
in  which  he  may  be  found  or  in  which  valid 
service  may  be  made.  Baker  v.  Pinkham, 
(E.  D.  S.  C.  1914)  211  Fed.  728. 

Waiver  of  objections.  —  To  the  same  ef- 
fect as  the  original  note  see  Geneva  Furni- 
ture Mfg.  Co.  v.  Karpen,  (1915)  238  U.  S. 
264,  36  S.  Ct.  788,  59  U.  S.  (L.  ed.)  1295; 
See  further  Lehigh  Valley  C<mi1  Co.  v.  Yen- 
savage,  (C.  C.  A.  2d  Cir.  1914)  218  Fed.  547, 
wherein  the  court  said:  "It  is  well  settled 
bv  a  long  line  of  authorities  that  where  ju- 
risdiction over  the  subject-matter  dependa 
upon  diverse  citizenship,  and  the  parties  are 
in  fact  citizens  of  different  states,  the  objec- 
tion that  the  suit  is  brought  in  a  district 
where  neither  is  an  inhabitant  does  not  sur- 
vive general  appearance.  Interior  Construc- 
tion Co.  V.  Gibney,  160  U.  S.  217,  16  Sup.  Ct. 
272,  40  L.  ed.  401.  That  is  to  say,  the 
limitations  imposed  by  Congress  as  to  the 
place  of  trial  are  only  for  the  convenience 
of  the  defendant,  and  do  not  involve  the 
jurisdiction  of  the  court  at  all,  properly 
speaking.  The  difference  of  opinion  whidi 
at  one  time  existed  in  the  case  of  removed 
causes  (Ex  parte  Wisner,  203  U.  S.  449,  27 
Sup.  Ct.  loO,  51  L.  ed.  264;  Re  Moore,  209 
U.  S.  490,  28  Sup.  Ct.  585,  706,  62  L.  ed. 
904,  14  Ann.  Cas.  1164 ;  Re  Tobin,  214  U.  8. 
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506,  29  Sup.  Ct.  702,  53  L.  ed.  1061),  never 
applied  to  those  of  original  jurisdiction. 
When  the  plaintiff  is  an  alien,  the  same 
jurisdiction  over  the  subject-matter  exists 
as  when  there  is  diversity  of  citizenship.  He 
Tobin,  supra,  would  be  a  .complete  answer 
after  appearance  in  a  suit  by  an  alien  to 
the  objection  that  the  action  was  brought 
in  the  wrong  court,  were  it  not  that  Ex 
parte  Harding,  219  U.  8.  363,  31  Sup.  Ct. 
.T24,  66  L.  ed.  252,  37  L.RJ^.(N.S.)  392, 
throws  some  doubt  upon  whether  the  deci- 
sion in  Ex  parte  Tobin,  supra,  may  not  have 
turned  upon  a  question  of  procedure.  Cer- 
tainly it  is  true  that  in  Ex  parte  Harding, 
supra,  the  court  said  that  it  would  not 
usually  consider  such  questions  upon  appli- 
cation for  mandamus.  We  believe,  neverthe- 
lessy  that  the  decisions  in  Ex  parte  Tobin, 
supra,  and  Ex  parte  Nicola,  218  U.  S.  668, 
31  Sup.  Ct.  228,  64  L.  ed.  1203,.  when  made, 
were  meant  to  be  upon  the  merits,  though, 
as  Judge  Lewis  showed  in  Sagara  v.  Chi- 
cago, etc.,  Ry.  (C.  C.)  189  Fed.  220,  the 
question  must  remain  open  to  some  doubt.'' 


XIII.  Stttts  bt  Assignees. 

Histoiy  and  purpose  of  the  provision.—* 
"The  defendant  insists  that,  as  the  plain- 
tiff's assignor  could  not  have  maintained 
the  suit  in  the  federal  court,  the  assignee 
is  equally  precluded.  The  provision  spe- 
cificiUly  precluding  such  assignees  bringing 
their  suits  in  the  federal  courts  was  includ- 
ed in  the  first  Judiciary  Act  enacted  in 
1789,  and  has  been  the  law  of  the  land  ever 
since.  The  provision  is  part  of  section  24 
of  the  Judicial  Code  now  in  force  (see  191? 
Supp.  Fed.  Stat.  Annot.  139),  and  reads  as 
fallows:  'No  District  Court  shall  have  cog- 
nizance of  any  suit  (except  upon  foreign 
bills  of  exchange)  to  recover  upon  any  prom- 
issory note  or  pther  chose  in  action  in  favor 
of  any  assignee,  or  of  any  subsequent  holder 
if  such  instrument  be  payable  to  bearer 
•  •  *  unless  such  suit  might  have  been 
prosecuted  in  such  court  to  recover  upon 
said  note  or  other  chose  in  action  if  no 
aasignment  had  been  made.'  Judicial  Code 
(Act  March  3,  1911),  §  24,  subd.  1.  The 
intent  of  the  statute  was  to  prevent  citizens 
of  the  same  state  from  creating  a  diversity 
of  citizenship  by  assignment,  and  from 
thereby  conferring  upon  the  assignee  by  in- 
direction a  right  to  sue  in  the  courts  of  the 
Unii^  States  which  otherwise  he  would  not 
have  possessed.  The  jurisdictional  require- 
ments under  the  statute  seem  to  be  two: 
The  original  parties  to  the  chose  in  action 
sued  upon  must  have  been  citizens  of  dif- 
ferent states,  so  that  an  action  might  have 
been  maintained  in  the  federal  courts  had 
the  chose  in  action  never  been  assigned. 
The  diversity  of  citizenship  of  the  original 
parties  to  the  chose  in  action  must  exist  at 
the  time  the  jurisdiction  of  the  court  at- 
taches, which  IS  the  time  when  the  action  is 
commenced."  Lipschitz  v.  Napa  Fruit  Co., 
(C.  C.  A.  2d  Cir.  1915)  223  Fed.  698. 
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A  suit  to  recover  the  contents  of  a  chose 
in  action  can  only  be  maintained  in  a  fed- 
eral court  where  the  assignor  could  have 
sued  in  that  court  if  no  assignment  had 
been  made.  "The  ambiguity  inherent  in  the 
phrase  'recover  the  contents  of  a  chose  in 
action,' "  said  the  court  in  Oak  Grove  Const. 
Co.  V.  Jefferson  County,  (C.  C.  A.  6th  Cir. 
1915)  219  Fed.  858,  "has  beeH  cleared  by 
deciding  that  the  prohibition  is  one  against 
suit  upon  an  assigned  right  of  action.'' 
This  case  follows  Kolze  v.  Hoadley,  (1906) 
200  U.  S.  76,  26  S,  Ct.  220,  60  U.  S.  (L.  ed.) 
377,  and  Brown  v.  Fletcher,  (1915)  235  U. 
S.  589,  35  S.  Ct.  154,  59  U.  S.  (L.  ed.)  374. 

"Chose  in  action."  —  Whether  a  claim  is 
a  chose  in  action  is  a  question  of  interpre- 
tation as  applied  to  particular  facts.  In 
Clear  Lake,  etc.,  Co.  v.  Woodland  Bank,  (N. 
D.  Cal.  1914)  213  Fed.  109,  it  appeared 
that  the  plaintiff,  a  nonresident,  brought 
suit  as  assignee  of  a  contract,  to  recover 
money  paid  for  corporate  stocks.  The  de- 
fendants had  endeavored  to  rescind  but 
without  restoring  what  they  had  •  received 
under  the  contract.  It  also  appeared  that 
the  plaintiff's  assignor  was  a  resident  of  the 
same  state  as  the  defendants.  The  jurisdic- 
tion of  the  court  being  challenged  by  demur- 
rer, on  the  ground  that  recovery  was  sought 
upon  "a  chose  in  action,"  the  court  said: 
"The  question  thus  presented  is  whether  the 
facts  alleged  in  the  complaint  bring  the  case 
within  the  following  provisions  of  section  24 
of  the  Judicial  Code:  ♦  ♦  ♦  This 
section  is  of  comparatively  recent  enact- 
ment, the  provisions  of  former  sections 
l>eing  that  no  assignee  could  recover  'the 
contents  of  a  chose  in  action'  where  his  as- 
signor could  not  do  so.  The  phrase  'con- 
tents of  a  chose  in  action'  has  been  before 
the  courts  many  times  for  interpretation  as 
applied  to  particular  facts.  Nowhere,  how- 
ever, in  the  adjudicated  cases  have  I  been 
able  to  find  such  definition  of  'a  chose  in 
action'  as  could  be  relied  upon  for  applica- 
tion in  the  present  case,  unless  it  be  in  tlie 
following  language  of  the  Supreme  Court, 
in  Bushnell  v.  Kennedy,  76  U.  S.  (9  Wall.) 
3D0,  19  L.  ed.  736:  That  the  indebtedness 
here  was  a  chose  in  action  cannot  be  doubt- 
ed; for  under  that  comprehensive  descrip- 
tion are  included  all  debts  and  all  claims 
for  damages  for  breach  of  contract,  or  for 
torts  connected  with  contracts.'  Much  con- 
fusion arose  in  the  earlier  cases  because 
of  the  use  of  the  words  'to  recover  the 
contents  of  a  chose  in  action.'  These 
words  have  been  omitted  from  the  section 
of  the  Judiciary  Act  above  quoted,  and  in 
their  place  we  have  the  word^  *to  recover 
upon  a  chose  in  action.'  That  the  claim 
here  assigned  is  a  chose  in  action  I  have 
not  the  slightest  doubt.  It  must  be  remem- 
bered we  are  not  'dealing  with  the  words 
'contents  of  a  chose  in  action,'  which  would 
imply  a  subsisting  contract  having  contents 
capable  of  recovery.  But  even  if  we  were, 
the  facts  set  out  show  that  plaintiff  is  rely- 
ing upon  the  contract  pleaded  by  it,  and 
defendants'  failure  to  carry  it  out.    Defend- 
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aats'  defense,  if  thej  have  any,  must  also  be 
based  upon  the  contract  and  upon  the  fail- 
ure of  plaintiff's  assignor  to  carry  it  out. 
The  averment  that  defendants  rescinded  the 
contract  serves  only  to  confuse  the  present 
question^  for  if  we  take  the  averments  <3i 
the  complaint  together  we  will  see  that  all 
that  is  really  pleaded  is  that  defendants 
have  attempted  to  rescind  the  contract,  as 
no  rescission  can  be  accomplished  under  the 
circumstances  shown  here  until  the  party 
rescinding  has  restored  'to  the  other  party 
everything  of  value  •  •  •  received  from 
him  under  the  contract.'  Civil  Code  Cal. 
i  1691.  I  am  satisfied  that  plaintiff  iB 
suing  upon  a  chose  in  action,  and  that,  aa 
its  assignor  could  not  maintain  the  action 
in  this  court,  plaintiff  cannot  do  so." 

In  Clear  Lalce  Power,  etc.,  Co.  v.  Capay 
Ditch  Co.,  (N.  D.  Cal.  1914)  213  Fed.  399, 
the  court  held  that  an  agreement  that  an 
instrument,  in  form  a  deed,  was  to  be  con- 
sidered a  mortgage,  was  a  chose  in  action, 
and  an  action  to  have  it  declared  such  and 
to  recover  upon  it  fell  within  the  terms  of 
this  section. 

Interest  in  trust  fund  as  ''chose  in  ac- 
tion."—  Under  this  paragraph  a  District 
Court  has  jurisdiction  of  a  suit  to  recover 
from  a  trustee  an  interest  in  a  testamentary 
trust  fund  assigned  to  the  complainants  by 
the  cestui  que  truet  such  an  interest  not 
being  a  "chose  in  action"  within  the  mean- 
ing of  the  paragraph.  Brown  v.  Fletcher, 
(1915)  235  U.  S.  589,  35  S.  Ct.  154,  59 
U.  S.  (L.  ed.)  374,  wherein  the  court  said: 
"The  appeal  from  that  decision  involves  a 
construction  of  §  24  of  the  Judicial  Code 
which  limits  the  jurisdiction  of  the  United 
States  district  court  when  suit  is  brought 
therein  *  *  *  *to  recover  upon  any 
promissory  note  or  other  chose  in  action  in 
favor  of  any  assignee.  •  ♦  ♦  >  This  sec- 
tion of  the  Judicial  Code  is  the  last  expres- 
sion of  a  policy  intended  to  prevent  certain 
assignees  from  proceeding  in  the  United 
States  courts.  The  restriction  was  imposed 
not  only  to  prevent  fraudulent  transfers, 
made  for  the  purpose  of  conferring  ju- 
risdiction, but  in  apprehension  that  prom- 
issory notes  and  like  papers  might  be  trans- 
ferred in  good  faith  by  the  citizens  of 
one  state  to  those  of  another,  and  thus 
render  the  maker  liable  to  suit  in  the 
Federal  court.  Bank  of  United  States  v. 
Planters'  Bank,  9  Wheat.  909,  6  L.  ed. 
245.  Except  for  a  short  time,  when  the 
act  of  1875  restricted  suits  'founded  on 
a  contract  in  favor  of  an  assignee,'  the 
several  statutes  on  the  subject,  in  force 
prior  to  the  adoption  of  §  24,  made 
this  limitation  on  tne  jurisdiction  of  Unit- 
ed States  courts  apply  to  'suits  to  recover 
the  contents  of  any  promissory  note  or  other 
chose  in  action  in  favor  of  any  assignee* 
(act  of  1789,  1  Stat,  at  L.  78,  §  11,  chap. 
20;  Rev.  SUt.  S  629;  act  of  1887,  24  Stat, 
at  L.  553,  chap.  373).  These  were  technical 
tenns  of  variable  meaning.  They  might 
have  been  given  a  literal  construction,  in 
which  case  the  act  would  not  have  wholly 
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remedied  the  evil  intended  to  be  corrected. 
They  were  also  susceptible  of  a  construction 
so  broad  as  to  include  subjects  far  beyond 
the  congressional  policy.  For  a  'chose  in 
action  embraces  in  one  sense  all  rights  of 
action.'  Dundas  v.  Bowler,  3  McLean  208, 
Fed.  Cas.  No.  4,140.  So  that  if  the  words 
of  the  statute  had  been  giY&k  their  most 
comprehensive  meaning,  every  assignee  or 
vendee  would  have  bc»en  prevented  from 
suing  in  the  United  States  court  unless  the 
assignor  could  have  maintained  the  action. 
It  is  evident,  however,  that  there  was  no 
intent  to  prevent  assignees  and  purchasers 
of  property  from  maintaining  an  acti<m  in 
the  FiNleral  court  to  recov^  such  property, 
even  though  the  purchaser  was  an  assignee, 
and  the  deed  might,  in  a  sense,  be  called  a 
chose  in  action.  On  the  other  hand,  to  con- 
strue the  statute  so  as  to  only  prohibit  in 
such  courts  by  the  assignees  of  notes,  drafts, 
and  written  promises  to  pay,  would  have 
left  open  a  wide  field  and  enabled  assignees 
of  accounts  and  of  claims  arising  out  of 
breaches  of  contracts  to  proceed  in  the  Fed- 
eral courts,  although  the  parties  to  tiie 
original  agreement  could  not  have  there 
sued.  While,  therefore,  it  was  admitted  in 
Sere  v.  Pitot,  6  Cranch  332,  3  L.  ed.  240, 
that  suits  to  recover  the  'contents  of  a  chose 
in  action'  referred  to  'assignable  paper,'  yet, 
in  view  of  the  general  policy  of  the  act, 
these  words  were  given  a  construction  so 
broad  as  to  include  suits  on  accounts  and 
on  claims  other  than  those  containing  writ- 
ten promises  to  pay.  That  ruling,  though 
criticised  in  Bushnell  v.  Kennedy,  9  Wall. 
393,  19  L.  ed.  739,  was  constantly  fol- 
lowed (Sheldon  v.  Sill,  8  How.  411,  12 
L.  ed.  1147;  Shoecraft  v.  Bloxham,  124 
U.  S.  730,  31  L.  ed.  574,  8  Sup.  Ct. 
Rep.  6861,  i^nd  it  has  been  settled  that 
the  prohibition  applied  not  only  to  suits 
on  instruments  which  might  be  said  to 
have  'contents,'  but  also  to  .suits  for  tlie 
recovery  of  'all  debts,  and  all  claims  for 
damages  for  breach  of  contract,  or  for  tort* 
connected  with  contract,'  but  not  to  suits 
'to  recover  possession  of  the  specific  thing, 
or  damages  for  its  wrongful  caption  or  de- 
tention.' Buslinell  v.  Kennedv,  9  Wall.  390- 
392,  19  L.  ed.  738,  739.  Neither  did  it  apply 
to  suit  for  damages  for  neglect  of  dutv. 
Deshler  v.  Dodge,  16  How.  622,  631,  14  L. 
ed.  1085,  1088;  Ambler  v.  Eppinger,  137 
U.  S.  480,  34  L.  ed.  765,  11  Sup.  Ct.  Rep. 
173.  Such  is  still  the  law  under  §  24;  for, 
according  to  the  statutory  rule  for  con- 
struing the  Judicial  Code,  it  may  be  as- 
sumed that  the  slight  difference  in  lan- 
guage between  the  act  of  1887  (contents  of 
a  chc#se  m  action  in  favor  of  the  aaaignee) 
and  §  24  (suits  upon  a  chose  in  action  in 
favor  of  an  assignee)  was  not  intended  to 
bring  about  any  change  in  the  law,  but 
merely  was  a  continuation  of  the  existing 
statute.  In  continuing  the  statute  Congress 
also  carried  foward  the  construction  that 
the  restriction  on  jurisdiction  applied  to 
suits  for  damages  for  breach  of  contract, 
but  did  not  apply  to  suits  for  a  breach  of 
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duty  nor  for  a  recovery  of  thiDgs."  See  to 
the  same  effect  Brown  v.  Fletcher,  (1915) 
237  U.  S.  683,  35  S.  Ct.  750,  59  U.  S.  (L. 
ed.)  3128. 

Record  must  show  jurisdiction.  —  In  a 
suit  by  an  assignee  the  record  must  affirm- 
atively show  that  the  assignor  might  have 
maintained  an  action  thereon  in  the  same 
•court.  Thus  where  an  assignee  brought  an 
action  to  recover  on  promissory  not^  pay- 
Jible  to  the  order  of  his  assignor  and  the 
record  ahowed  that  the  plaintiff  was  a  citi- 
zen of  the  state  of  Kansas,  and  the  defend- 
ants citizen  of  the  Northern  district  of 
Texas  and  there  was  neither  allegation  nor 
proof  as  to  the  citizenship  of  the  assignor 


H  was  held  that  the  court  was  without  juris- 
diction to  render  judgment.  Bison  State 
Bank  v.  Billington,  (C.  C.  A.  6th  Cir.  1913) 
209  Fed.  610. 

XIV.  Sekvice  of  Pbocbss. 

On  foreign  corporation.  —  If  a  foreign  cor- 
poration has  an  office  within  a  particular 
district,  and  its  president  and  treasurer  re- 
side, and  bank  accounts  are  kept,  there,  it 
may  be  served  with  process  in  that  district 
although  its  general  office  is  elsewhere. 
Washington-Virginia  R.  Co.  v.  Philadelphia 
Real  Estate  Trust  Co.,  (1916)  238  U.  S.  185, 
86  S.  Ct.  818,  69  U.  S.  (L.  ed.)  1262. 


Vol.  IV,  p.  312,  sec.  2. 


I.  Cases  Inyolving  FBa>EBAL  Question. 

How  federal  question  presented.  —  The 
removal  of  a  cause  from  the  state  court  on 
tiie  ground  that  it  involved  a  federal  ques- 
tion cannot  be  sustained  unless  the  facts 
authorizing  such  removal  appear  from  the 
plaintiff's  own  statement  oi  claim  and  if 
they  do  not  so  appear  the  omission  cannot 
be  supplied  by  the  petition  for  removal  or 
in  any  subsequent  pleading.  Storm  Lake 
Tub,  etc..  Factory  v.  Minneapolis,  etc.,  R. 
Co^  (N.  D.  La.  1913)  209  Fed.  695. 

n.  DiTKRSE   CmZE^YSHIP    AND   AUENAGK. 

1.  In  Genebal. 

*HH  which  the  Circuit  Court  of  the  United 
States  are  given  jurisdiction  by  the  pre- 
ceding section."  —  The  test  of  the  right  of 
removal.  —  To  the  same  effect  as  the  origi- 
nal note,  see  Fearon  Lumber  &  Veneer  Co. 
V.  Lawson,  (Ky.  1915)  178  S.  W.  1121, 
wherein  the  court  said:  ''It  is  ordinarily 
held  that  no  suit  can  be  removed,  imder 
the  act  of  Congress,  to  the  federal  court, 
which  could  not  have  been  originally  insti- 
tuted in  that  court." 

Suits  by  and  against  aliens.  —  A  suit  by 
an  alien  against  a  citizen  is  removable  under 
this  section.  Lewicki  v.  Wiardi,  (£.  D. 
N.  Y.  1914)  213  Fed.  647. 

May  be  waived.— *  To  the  same  effect  as 
the  original  note,  see  Baker  v.  Pinkham, 
(E.  D.  S.  C.  1914)  211  Fed.  728. 

Dismissal  as  to  Coparty.  —  Where  there 
is  a  joint  cause  of  action  against  defend- 
4uit8  resident  of  the  same  state  with  the 
plaintiff  and  a  nonresident  defendant,  it 
must  appear,  to  make  the  case  a  removable 
one  as  to  a  nonresident  defendant  because 
^f  dismissal  as  to  resident  defendants,  that 
the  discontinuance  as  to  such  defendants 
was  voluntary  on  the  part  of  the  plaintiff, 
and  that  such  action  has  taken  the  resident 
defendants  out  of  the  case,  so  as  to  leave  a 
controversy  whollv  between  the  plaintiff  and 
the  nonresident  defendant.  American  Car 
k  Foundry  Co.  v.  Kettelhake,  (1915)  236 
U.  S.  311,  35  S.  Ct.  35,  59  U.  S.  (L.  ed.) 
^94    {affinning    (1913)    171  Mo.  App.  528, 
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153  S.  W.  552  and  diatinguiahing  Powers  v. 
Chesapeake  &  Ohio  R.  Co.,  (1898)  169  U. 
S.  92,  18  S.  Ct.  264,  42  U.  S.  (L.  ed.)  673). 

An  order  of  non-suit  in  the  trial  court  of 
a  state  as  to  one  of  two  defendants,  a  resi- 
dent, the  other  being  a  nonresident^  which 
is  appealed  from  by  the  plaintiff  with  the 
right  of  review  in  the  Supreme  Court  of  the 
state,  does  not  make  the  case  removable  as 
to  the  nonresident  defendant.  Southern  R. 
Co.  V.  Lloyd,  (1916)  239  U.  S.  496,  36  S. 
Ct.  210,  affirming  (1914)  166  N.  C.  24,  81 
8.  E.  1003. 

In  Moeller  v.  Southern  Pac.  Co.   (N.  D. 
Cal.  1913)    211  Fed.  239,  it  appeared  the 
action  was  commenced  against  the  defendant 
Southern  Pacific  Company  joined  with  two 
of  its  employ^  and  two  defendants  sued  by 
fictitious  names.     Before   the   trial,    upon 
motion  of  the  plaintiff,  %\ie  action  was  dis- 
missed as  to  the  two  fictitious  defendants; 
and  at  the  trial,  upon  plaintiff's  resting  its 
preliminary  case,  the  court,  upon  motion  of 
the  defendants,  granted  a  nonsuit  as  to  the 
two  defendant  employes  for  want  of  evidence 
to  go  to  the  juijr  as  to  them;  the  plaintiff 
stating  that,  while  he  should  not  oppose  the 
motion,    he    would    not    consent    thereto. 
Thereupon  the  defendant  company,  being  a 
Kentucky  corporation,  and  the  plaintiff  a 
citizen  and  resident  of  the  state  of  Cali- 
fornia, filed  a  petition  and  bond,  upon  due 
notice,  for  the  removal  of  the  cause  to  this 
court  upon  the  ground  of  diversity  of  citi- 
zenship ;  and  the  cause  was  so  removed.    The 
plaintiff  moved  to  remand  the  cause  to  the 
state  court.     In  granting  the  motion  the 
court   held   that    a    nonresident   defendant 
could  not  remove  the  case  to  the  federal 
court  on  the  ground  of  diversity  of  citizen- 
ship where  a  nonsuit  was  granted  as  to 
the  resident  defendants  without  plaintiff's 
consent. 

2.  How  Dtvkesb  CinzBNSHiP  Made  to  Ap- 

FKAB. 

From  the  record.  —  To  the  same  effect 
as  the  original  note,  see  Sullivan  v.  Lloyd, 
(D.  C.  Mass.  1914)  213  Fed.  275,  in  which 
the  court  held  that  alleged  diverse  citizen- 
ship must  be  established  as  a  fact  free  from 
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all  doubt  in  order  to  sanction  a  removal  of 
the  action  from  a  state  court  on  that 
ground. 

Sufficiency  of  averment  of  citizenship. — 
Where  the  plaintiffs  alleged  that  they  were 
citizens  of  New  York  and  New  Jersey,  and 
the  defendant  was  described  as  the  tax  as- 
sessor of  the  Parish  of  Vernon,  La.,  but 
there  was  no  allegation  as  to  his  citizenship, 
the  bill  was  fatally  defective  within  the 
rule  that  diverse  citizenship  must  appear 
by  positive  averments.  Assessor  of  Vernon 
Parish  (La.)  v.  Gould,  (C.  a  A.  6th  Cir. 
1914)  210  Fed.  894. 

8.  How  Amouz?t  m  Controvebst  Made  to 

Appeab. 

From  the  record.  —  To  the  same  effect  as 
the  original  note  see  Mull  v.  Parrott  Bros 
Co.,  (D.  C.  Idaho,  1914),  218  Fed.  713, 
wherein  the  court  remanded  a  cause  for  a 
partnership  accounting  to  the  state  court 
on  the  groimd  that  there  was  no  showing 
in  the  record  that  the  value  of  the  matter 
in  dispute  exceeded  $3000.  This  case  dis- 
tinguished Rogers  v.  Lawton,  (N.  D.  Wis. 
1908)  162  Fed.  203,  wherein,  in  a  partner- 
ship accounting,  the  court  assumed  that  the 
whole  of  the  common  property  constituted 
the  amount  in  controversy. 

The  prayer  of  the  plaintiff's  pleading  de- 
termines the  amount  in  controversy  and  not 
the  body  of  the  pleading  or  the  petition  for 
removal.  Iowa  Cent.  R.  Co.  v.  Bacon,  (1916) 
236  U.  S.  306,  35  S.  Ct.  357,  59  U.  S.  (L. 
ed.)  59L 

Amendment  of  pleading  as  to  amount.— 
In  Anderson  v.  Western  Union  Tel.  Co.,  (E. 
D.  Ark.  1914)  218  Fed.  78,  it  appeared  from 
the  amended  complaint  that  at  the  time  of 
the  filing  of  the  petition  and  bond  for  re- 
moval the  amount  mvolved  was  not  sufficient 
to  confer  jurisdiction  on  a  federal  court.  It 
was  claimed  on  behalf  of  the  defendant  that, 
as  the  amendment  was  made  after  the  serv- 
ice of  the  notice  of  the  intended  application 
for  removid,  it  was  for  the  sole  purpose  of 
preventing  a  removal;  that  this  was  a 
fraud  on  the  defendant,  for  the  purpose  of 
depriving  it  of  a  right  granted  bv  the  laws 
of  the  United  States;  and  for  this  reason 
the  court  should  disregard  the  amendment 
and  treat  the  cause  as  it  appeared  from  the 
complaint  at  the  time  the  notice  of  the  in- 
tention to  remove  it  was  served  on  counsel 
for  the  plaintiff.  The  court  said:  ''Ordi- 
narily it  cannot  be  doubted  that  it  is  for  the 
plaintiff  to  determine  what  damages  he 
thinks  he  is  entitled  to,  and  if  he  sees  prop- 
er to  be  satisfied  with  a  smaller  sum  than 
he  originally  thought  he  should  recover  he 
has  a  right  to  reduce  his  claim,  provided  it 
was  before  the  state' court  had  lost  juris- 
diction of  the  cause.  The  fact  that  his  ob- 
ject in  reducing  his  claim  was  to  prevent 
a  removal  is  immaterial,  unless  he  has  lost 
control  of  his  action  after  notice  of  the  de- 
fendant's intention  to  remove  the  cause  to 
the  national  court.''  Distinguishing  Peter- 
son V.  Chicago,  etc.,  R,  Co.,  (N.  D.  Mo.  1901) 
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108  Fed.  661,  wherein  Judge  Philips  held 
that  an  amendment  of  the  complaint  made 
Im  vacation,  without  notice,  and  before  the 
petition  for  removal  was  filed,  reducing  the 
amount  claimed  below  the  sum  necessary  to 
invest  the  federal  court  with  jurisdiction, 
was  ineffectual,  the  court  continued:  "But 
that  case  is  clearly  distinguishable  from  the 
case  at  bar.  The  statute  of  Missouri,  from 
a  court  of  which  state  that  cause  was  re- 
moved, required  notice  of  the  filing  of  an 
amendment  to  a  pleading  in  vacation  to  the 
adverse  party,  and  'until  such  notice  is  duly 
served  such  adverse  party  shall  not  be 
deemed  to  have  notice  thereof  for  the  pur- 
pose of  pleading,'  and  the  learned  judge  held 
that,  the  amendment  having  been  made  in 
vacation  without  notice,  it  was  under  the 
statute  of  Missouri  a  nullity.  But  under 
the  statutes  of  the  state  of  Arkansas,  and 
the  uniform  practice  in  the  courts  of  that 
state,  an  amended  pleading  may  be  filed  be- 
fore answer  in  vacation,  without  notice  to 
the  adverse  party,  with  the  same  effect  as 
if  made  in  term  time." 

Counterclaim.  —  Where  the  plaintiff's 
claim  does  not  confer  jurisdiction,  defend- 
ant cannot,  for  removal  purposes,  increase 
the  jurisdictional  amount  by  a  counterclaim, 
unless  the  counterclaim  belcmgs  to  a  class 
which,  by  the  state  law,  is  barred  unless 
pleaded  in  the  suit.  Where  not  of  this  class, 
the  defendant  may  litigate  the  matter  in  a 
separate  action,  and  to  that  end  may  select 
his  own  tribunal.  Fear  on  Lumber  &  Veneer 
Co.  ▼.  Lawson,  (Ky.  1916)   178  S.  W.  1121. 

4.  Who  Mat  Remove  Suit. 

Being  nonresidents  of  that  state.  —  To 
the  same  effect  as  the  original  note,  see 
Whitaker  v.  Coudon,  (D.  C.  1914)  217  Fed. 
139. 

In  no  contingency  whatever  is  the  right 
to  remove  conferred  on  a  plaintiff.  Glover 
Mach.  Works  v.  Cooke  Jellico  Coal  Co.,  (E. 
D.  Ky.  1916)  222  Fed.  531,  wherein  the 
court  said:  "The  first  sentence  of  section 
28  [of  the  Judicial  Code,  1912  Supp.  Fed. 
Stat.  Annot.  144],  provides  that  any  'aris- 
ing under'  suit,  of  a  civil  nature  at  law  or 
in  equity,  of  which  the  federal  District 
Courts  are  given  original  jurisdiction,  then 
pending  or  thereafter  brought  in  any  state 
court,  may  be  removed  by  the  defendant  or 
defendants  therein  to  the  federal  District 
Court  for  the  proper  district.  This  sentence 
provides  for  the  removal  only  of  any  suit 
of  such  character,  and  that  only  by  the 
defendant  or  defendants  therein.  The  sec- 
ond sentence  provides  for  the  removal  of 
any  other  suit  of  a  civil  nature  at  law  or  in 
equity,  of  which  such  courts  are  given  juris- 
diction, t^en  pending  or  thereafter  brought 
in  any  state  courts  to  such  court  by  the  de- 
fendant or  defendants  therein,  b^ng  non- 
residents of  that  state.  This  sentence  pro- 
vides for  the  removal  only  of  any  such  suit, 
and  tiiat  only  by  the  defendants  therein 
being  nonresidents  of  the  state  where  the 
suit  is  brought.    The  two  provisions  differ 
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as  to  the  party  who  may  remove  the  suit 
thereby  made  removable.  In  the  first  one, 
it  is  the  defendant  or  defendants  therein. 
In  the  second  one,  it  is  the  defendant  or 
defendants  therein  being  nonresidents  of  the 
state  where  the  suit  is  brought.  In  neither 
case  is  the  plaintiff  therein  given  the  right 
of  removal.  In  both  the  right  of  removal 
is  confined  to  the  defendant  or  defendants 
therein.  The  third  sentence  provides  for 
the  removal  of  a  suit  in  which  there  is  a 
separable  controversy  and  confers  the  right 
of  removal  upon  'either  one  or  more  of  the 
defendants  actually  interested  in  such  con- 
troversy.' The  fourth  sentence  provides  for 
the  removal  of  a  suit  on  account  of  preju- 
dice or  local  influence  and  confers  the  right 
of  removal  on  'any  defendant.'  In  every 
case,  therefore,  in  which  provision  is  made 
for  the  removal  of  a  suit  by  section  28,  the 
right  to  remove  is  confined  to  the  defendants 
therein." 

Consent  of  parties.  — The  removal  of  a 
cause  by  the  defendant  without  objection  on 
the  part  of  the  plaintiff  who  proceeds  to 
trial  is  such  consent  on  the  part  of  both 
parties  as  confers  jurisdiction.  Philadel- 
phia, etc..  Iron  Co.  v.  Keslusky,  (C.  C.  A. 
2d  Cir.  1913)  209  Fed.  197. 

Plaintiff  in  a  defense  position  as  to  coun- 
terclaim. —  The  right  of  removal  is  confined 
to  the  defendant  in  the  suit  and  does  not 
extend  to  a  plaintiff  in  a  defensive  position 
as  to  counterclaim.  The  existence  of  the 
counterclaim  does  not  change  the  relation 
of  the  parties  to  the  suit.  Glover  Mach. 
Works  ▼.  Cktoke  Jellico  Coal  Co.,  (£.  D. 
Ky.  1916)  222  Fed.  531. 

Motive  of  joining  parties  defendant  as  af- 
fecting removability  of  case.  — It  is  well 
settled  that  if  the  plaintiff  has  a  cause  of 
action  which  is  joint  and  has  elected  to 
sue  both  tort-feasors  in  one  action,  even  if 
it  was  for  the  purpose  of  preventing  a  re- 
moval to  the  federal  court,  his  motive  of 
doing  so  is  of  no  importance.  Anderson  v. 
Western  Union  Tel.  Co.,  (E.  D.  Ark.  1914) 
218  Fed.  78,  following  Chicago,  etc.,  R.  Co. 
V.  Dowell,  (1913)  229  U.  S.  102,  33  S.  Ct. 
684,  57  U.  S.  (L.  ed.)  1090,  and  cases  there 
cited. 

Where  there  are  seyeral  defendants  joined 
one  of  the  defendants  alone  cannot  remove 
the  cause,  where  there  is  no  separable  con- 
troversy. Casey  v.  Baker,  (N.  D.  N.  Y. 
1914)  212  Fed.  247. 

Where  there  are  several  defendants  joined 
in  an  action  brought  in  the  state  court  it 
is  not  necessary  that  all  the  defendants 
should  be  nonresident  citizens  to  authorize 
a  removal  to  the  federal  court.  Thus  in 
an  action  wherein  the  plaintiff  was  a  resi- 
dent of  the  state  of  New  York  and  one  of 
three  defendants  was  a  resident  of  the  state 
of  Georgia,  two  others  being  aliens,  it  was 
held  that  the  cause  of  action  stated  in  the 
complaint  being  joint,  and  the  defendants 
joining  in  the  petition,  it  was  properly  with- 
m  the  terms  of  the  removal  act.  Baker  v. 
Pinkham,  (E.  D.  S.  C.  1914)  211  Fed.  728. 

Behig  nonresidents  of  that  state.  —  The 
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right  of  removal  of  a  cause  to  "the  District 
Court  of  the  United  States  for  proper  dis- 
trict by  the  defendant  or  defendants  therein, 
beinff  nonresidents  of  that  state,"  is  made 
absolute.  The  word  "therein"  refers  to  the 
defendant  in  the  suit,  not  to  the  defendants 
residing  or  being  in  the  state.  It  seems 
evident  that  it  was  the  intention  of  Con- 
gress to  enable  a  nonresident  defendant, 
sued  in  a  state  court  by  a  resident  of  that 
or  any  other  state,  to  remove  the  cause  to 
the  United  States  District  Court  of  some 
district,  provided  the  diversity  of  citizen- 
ship and  necessary  amount  in  controversy 
is  present.  Park  Square  Automobile  Sta- 
tion V.  American  Locomotive  Co.,  (N.  D.  N. 
Y.  1915)  222  Fed.  979. 

5.  Petition  fob  Removal. 

All  the  defendants  must  join  in  the  ap- 
plication for  renewaL  —  To  the  same  effect 
as  original  note  see  Richardson  v.  Southern 
Idaho  Water  Power  Co.,  (D.  C.  Idaho  1913) 
209  Fed.  949. 

The  presence  of  a  formal  or  unnecessary 
defendant  against  whom  no  relief  is  sought, 
or  against  whom  the  complaint  fails,  as  a 
matter  of  law,  to  exhibit  a  cause  of  action, 
will  not  defeat  the  right  of  the  real  party 
defendant  to  a  repioval  on  his  own  petition. 
But  this  is  not  necessarily  a  rule  of  uni- 
versal application.  Richardson  v.  Southern 
Idaho  Water  Power  Co.,  (D.  C.  Idaho  1913) 
209  Fed.  949. 

In  Grosso  t.  Butte  El.  R.  Co.,  (D.  C. 
Mont.  1914)  217  Fed.  422,  it  appeared  that 
the  defendants  were  a  foreign  street  railway 
corporation  and  its  servants,  jointly  against 
whom  the  plaintiff  brought  a  passenger's  ac- 
tion for  personal  injuries  due  to  the  serv- 
ants' negligence.  The  servants  were  desig- 
nated John  Doe  and  Richard  Roe,  true 
names  unknown,  respectively  conductor  and 
motorman  of  the  car  wherein  the  plaintiff 
was  a  passenger.  The  corporation  removed 
the  case  to  the  federal  court  for  diverse  citi- 
zenship, its  contention  being  that  the  serv- 
ants, being  designated  by  fictitious  names 
and  not  served  with  process  prior  to  re- 
moval, were  merely  nominal  or  formal  par- 
ties, who  could  be  ignored  in  removal. 
Parkinson  v.  Barr,  (C.  C.  1900)  105  Fed. 
82  and  Loop  v.  Winters'  Estate,  (C.  C. 
1902)  116  Fed.  366,  were  relied  upon.  Re- 
manding the  case  the  court  said:  "These 
cases  so  hold,  but  therein  they  are  not 
supported  by  the  authorities  upon  which 
they  purport  to  rely,  and  have  no  founda- 
tion in  principle.  The  statutes  of  this  state 
authorize  designation  of  defendants  by  fic- 
titious names  when  their  true  names  are 
unknown  to  the  plaintiff.  The  status  of 
parties,  whether  formal  or  otherwise,  does 
not  depend  upon  the  names  by  which  they 
are  designated,  but  upon  their  relation  to 
the  controversy  involved,  its  effect  upon 
their  interests,  and  whether  judgment  is 
sought  against  them.  When,  as  here,  the 
cause  of  action  is  against  them,  and  sub- 
stantial relief  sought  against  them,  they  are 
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real  parties  in  interest.  Here,  though  desig- 
nated by  fictitious  names,  their  citizenship 
is  vital  on  removal,  and,  not  appearing  here- 
in, removal  was  unwarranted/' 

Fraudulent  joinder  to  prevent  removal.— 
To  the  same  effect  as  the  original  note,  see 
Southern  R.  Co.  v.  Lloyd,  (1916)  239  U.  S. 
496,  36  6.  Gt.  210,  affirming  (1914)  166  N. 
C.  24,  81  S.  E.  1003;  Richardson  v.  Southern 
Idaho  Water  Power  Co.,  (D.  C.  Idaho  1913) 
209  Fed.  949.  See  further  Russell  v.  Cham- 
pion Fibre  Co.»  (C.  C.  A.  4th  Cir,  1914) 
214  Fed.  963,  wherein  the  court  held  that 
it  was  incumbent  on  the  nonresident  defend- 
ant to  show  that  the  joinder  of  resident  de- 
fendants was  not  only  in  bad  faith  but  with- 
out right. 

In  Chicago,  etc.,  R.  Co.  v.  Whiteakor, 
(1916)  239  U.  S.  421,  36  S.  Ct.  162,  affirm- 
ing  (1913)  262  Mo.  438,  160  S.  W.  1009, 
the  facts  involved  the  validity  of  the  re- 
moval from  a  state  to  a  federal  court  of  a 
case  against  joint  tort-feasors,  one  of  which 
was  a  railroad  company  not  a  resident,  and 
the  other  an  individual  resident.  The  peti- 
tion for  removal  was  denied;  the  case  went 
to  trial  in  the  state  court,  and  the  plaintiff 
had  a  verdict  and  judgment  for  damages 
which  was  affirmed  by  the  Supreme  Court 
of  the  state.  A  writ  of  error  was  then 
served  out  in  the  United  States  Supreme 
Court  directed  to  the  state  supreme  court 
resulting  in  an  affirmance  of  the  judgment 
of  the  state  court.  Mr.  Justice  McKenna 
delivering  the  opinion  said:  "The  Supreme 
Court  of  the  State  decided  that  the  petition 
stated  a  cause  of  action  against  Drake  and 
the  railway  company,  and  whether  it  did, 
we  said  in  Chicago,  Rock  Island  &  Pacific 
Ry.  V.  Schwyhart,  227  U.  S.  184,  was  a 
matter  of  state  law.  .We  held  further  that 
'the  motive  of  plaintiff,  taken  by  itself, 
does  not  affect  the  right  to  remove'  and  that 
'if  there  is  a  joint  liability  he  has  an  abso- 
lute right  to  enforce  it,  whatever  the  reason 
that  makes  him  wish  to  assert  the  right.' 
In  that  case  as  in  this  there  was  a  petition 
for  removal  on  the  ground  of  fraudulent 
joinder  of  defendants  to  defeat  Federal  ju- 
risdiction. The  cases  are  substantially  par- 
allel. In  Chesa.  &  Ohio  Ry.  v.  Cockrell,  232 
U.  S.  146,  162,  it  was  decided  that  it  is  not 
enough  to  assert  that  there  was  a  fraudulent 
joinder  of  defendants  but  there  must  be  'a 
statement  of  facts  rightly  engendering  that 
conclusion,'  and  that  'merely  to  traverse  the 
allegations  upon  which  the  liability  of  the 
resident  defendant  is  rested  or  to  apply  the 
epithet  "fraudulent"  to  the  joinder  will  not 
suffice;  the  showing  must  be  such  as  com- 
pels the  conclusion  that  the  joinder  is  with- 
out right  and  made  in  bad  faith.'  And  'it 
was  not  such,'  it  was  said,  'unless  it  was 
without  any  reasonable  basis.'  There  is 
nothing  more  than  a  traverse  of  the  cause 
of  action  in  the  present  case." 

Averment  of  dtixenship  of  corporation.  — 
To  the  same  effect  as  the  original  note,  see 
Farmers'  Oil,  etc.,  Co.  v.  Duckworth  Co., 
(C.  C.  A.  6th  Cir.  1914)  217  Fed.  362, 
wherein  the  court  said:     "A  suit  brought 
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by  a  private  corporation  is  practically  a  suit 
brought  by  all  the  stockholders  of  such  cor- 
poration, and  to  give  jurisdiction  to  the  fed- 
eral courts  facts  must  be  so  specifically  and 
sufficiently  averred  that  the  court  on  the 
record  can  conclusively  presume  that  all  the 
stockholders  of  the  plaintiff  or  defendant 
corporation  are  citizens  of  the  particular 
state  wherein  the  corporation  claims  citi- 
zenship." 

In  Chicago,  etc.,  R.  Co.  v.  Stephens,  (C. 
C.  A.  6th  Cir.  1914)  218  Fed.  636,  the  court 
held  that  in  an  action  by  a  citizen  of  Ten- 
nessee, an  averment  that  the  defendant  was 
"a  corporation  existing  and  doing  business 
in  the  state  of  Arkansas  and  Tennessee"  was 
insufficient  to  show  diverse  citizenship.  The 
court  said:  "The  averment  might  be  true 
and  still  the  corporation  might  not  have 
been  created  under  the  laws  of  either  of 
those  states  or  it  might  have  been  only  in 
virtue  of  the  laws  of  Tennessee  of  which 
state  the  plaintiff  is  a  citizen.  •  •  • 
The  allegations  of  the  amendment,  however, 
amount  to  an  assertion  that  the  company  is 
a  corporation  afnd  a  citizen  of  the  state  of 
Arkansas,  and,  if  admitted,  it  might  be  said 
with  much  show  of  reason  that  this  is  tan- 
tamount to  alleging  that  the  company  was 
organized  as  a  corporation  under  and  ac- 
cording to  the  laws  of  Arkansas;  for  in  no 
other  way  could  the  corporation  be  a  'citi- 
zen' of  that  state  within  the  meaning  of  the 
federal  jurisdictional  clauses  touching  con- 
troversies or  suits  of  a  civil  nature  'between 
citizens  of  different  states'  article  3,  §  2, 
Const.;  section  24,  Judicial  Code  [1912 
Supp.  Fed.  Stat.  Annot.  139.]  Still,  the  cor- 
porate character  of  defendant  is  neither  ad- 
mitted nor  proved  here;  and  according  to 
the  controlling  decisions  an  allegation  that 
a  corporation  is  a  citizen  of  a  given  state 
is  not  sufficient  to  show  jurisdiction." 

Averment  of  nonresidenoe.  <—  To  the  same 
effect  as  the  original  note,  see  Miller  v. 
Soule,  (E.  D.  Pa.  1916)  221  Fed.  493,  where- 
in the  court  upheld  a  petition  for  removal 
without  conflict  with  tne  ruling  in  Fife  v. 
Whitall,  102  Fed.  637,  cited  in  the  original 
note  though  upon  broader  grounds.  The 
court  said:  "The  provision  of  the  Judicial 
Code  is  that  a  cause  may  be  removed  by 
the  defendants  therein,  they  'being  nonresi- 
dents' of  that  state.  Hie  averment  in  the 
?iresent  petition  for  removal  is  that  the  de- 
endants  are  'residents'  of  the  state  of  New 
Jersey.  The  argument  in  support  of  the 
motion  to  remand  is  based  upon  the  propo- 
sition that  the  petition  must  comply  with 
the  statute  by  positive  averments,  which 
leave  nothing  to  inference,  and  that  an  aver- 
ment that  the  defendants  are  residents  of 
Kew  Jersey  is  not  a  positive,  but  an  inferen- 
tial, averment  that  they  are  nonresidents  of 
Pennsylvania.  This  argument  is  supported 
by  the  rule  in  Fife  v.  Whittell,  (C.  C.)  102 
Fed.  637.  Judicial  sanction  is  also  found 
for  the  opposing  view  in  the  cases  of  Zebert 
V.  Hunt,  (G.  C.)  108  Fed.  449,  and  Lawrence 
V.  Railroad,  (C.  C.)  166  Fed.  241.  The  rea- 
soning upon  which  these  latter  rulings  are 
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based  has  our  acceptance.  Jurisdiction  de- 
pends upon  a  fact.  The  fact,  it  is  true, 
being  a  jurisdictional  fact,  should  appear. 
The  fact,  however,  for  its  ezpressicm  is  not 
limited  to  any  mere  formal  verbiage,  and 
it  18  difficult  to  accept  the  thought  of  resi- 
dence in  one  place  without  excluding  the 
thought  of  residence  elsewhere.  So  far  as 
affects  the  instant  case  the  record  of  the 
state  court  makes  clear  the  fact  both  of  the 
New  Jersey  residence  of  the  defendants  and 
their  nonresidence  in  Pennsylvania,  because 
this  fact  was  made  the  basis' of  an  applica- 
tion for  extraterritorial  service.  The  peti- 
tion for  removal  in  the  present  case  can 
therefore  be  upheld  in  this  particular  with- 
out conflict  with  the  ruling  in  Fife  y. 
Whittell." 

Fraud.  —  It  is  only  in  cases  wherein  the 
facts  alleged  in  the  petition  for  removal  are 
sufficient  to  fairly  raise  the  issue  of  fraud 
that  the  state  court  is  required  to  surrender 
its  jurisdiction.  Southern  K.  Co.  v.  Lloyd, 
(1916)  239  U.  S.  496,  36  S.  Ct.  210,  affirm- 
ing (1914)  166  N.  C.  24,  81  S.  E.  1003. 

Sufficiency  of  petition.  —  In  no  case  can 
the  right  of  removal  be  established  by  a 
petition  to  remove  which  amounts  simply  to 
a  traverse  of  the  facts  alleged  in  the  plain- 
tiff's petition,  and  in  that  way  undertaking 
to  try  the  merits  of  a  cause  of  action,  good 
upon  its  face.  Southern  R.  Co.  v.  Lloyd, 
(1916)  239  U.  S.  496,  36  S.  Ct.  210,  affirm- 
ing (1914)  166  N.  C.  24,  81  S.  E.  1003. 

Amendment  of  petition.  —  Where  the 
citizenship  of  the  defendant  as  an  alien  cor- 
poration sufficiently  appeared  from  the  rec- 
ord it  was  held  proper  to  allow  the  petition 
for  removal  to  be  amended  so  as  to  aver 
specifically  that  the  defendant  was  a  corpo- 
ration created  and  existing  under  the  laws 
of  Great  Britain  and  a  citizen  thereof,  such 
amendment  being  permissible  by  analogy  to 
the  general  rule  that  where  a  petition  for 
removal  contains  a  general  statement  of  ju- 
risdictional facts,  but  in  an  informal  way, 
an  amendment  may  be  allowed  so  as  to  make 
sufficient  specific  allegations  establishing 
the  same  jurisdictional  facts.  Vestal  v. 
Duektown  Sulphur,  etc.,  Co.,  (E.  D.  Tenn. 
1911)  210  Fed.  375. 

III.  Sepabablb  Contboversies. 

4.  Separable  Characteb  of  Controversy. 

Separate  answers,  raising  separate  is- 
sues.—  To  the  same. effect  as  the  original 
note,  see  Idaho  v.  American  Surety  Co.  of 
New  York,  (D.  C.  Idaho,  1914)  218  Fed. 
678. 

The  federal  court  will  follow  the  state 
rule  as  to  whether  a  cause  of  action  is 
entire.  Beckwith  v.  Chicago,  M.,  etc.,  R. 
Co.,  (W.  D.  Wash.  1915)  223  Fed.  858. 

An  action  of  tort.  —  To  the  same  effect  as 
the  original  note,  see  Beckwith  v.  Chicago, 
etc.,  R.  Co.,  (W.  D.  Wash.  1916)  223  Fed. 
858. 

Where  the  defendants  are  charged  with  a 
joint  negligence  in  the  state  court  it  is  not 


necessary  that  the  recovery  upon  the  trial 
be  against  all  in  order  to  constitute  a  non- 
separable  controversy.  Beckwith  v.  Chica- 
f>,  M.,  etc.,  R.  Co.,  (W.  D.  Wash.  1916)  223 
ed.  858. 

Where  a  railroad  company  was  sued  joint- 
ly with  two  of  its  servants,  the  con^ 
ductor  and  the  engineer  of  one  of  its  trains, 
and  it  was  sought  to  make  the  corporation 
liable  only  by  reason  of  the  negligent  act 
of  its  said  conductor  and  engineer  in  the 
operation  of  a  train  under  their  manage- 
ment and  control,  and  the  requisite  diversity 
of  citizenship  existed  between  the  said  com- 
pany and  the  plaintiff,  but  the  citizenship 
of  the  individual  defendants  sued  with  the 
company  as  joint  tort-feasors  was  identical 
with  that  of  the  plaintiff,  it  was  held  that 
such  a  suit  was  not  removable  by  the  corpo- 
ration from  the  state  court,  as  involving  a 
separable  controversy.  Buchanan  v.  W.  M. 
Ritter  Lumber  Co.,  (C.  C.  A.  4th  Cir.  1913) 
210  Fed.  144. 

Partition.  —  Where  under  the  settled  law 
of  a  state  there  could  be  no  partition  which 
would  not  in  its  result  vest  in  each  person 
a  sole  estate  in  a  specific  part  of  the  prop- 
erty, and  no  sale  for  the  purposes  of  par- 
tition could  be  decreed  unless  tiie  decree  for 
partition  could  be  properly  passed,  if  the 
property  were  susceptible  of  partition  in 
kind  without  loss  or  injury,  a  partition  suit 
for  the  sale  of  a  franchise  for  a  distribution 
of  the  proceeds  among  the  owners  was  held 
to  involve  no  separable  controversy  which 
could  be  removed  to  a  federal  court.  Bloede 
V.  Van  Dyke,  (D.  C.  Md.  1916)  222  Fed. 
347. 

6.  How  Sepabablb  Contbovebst  Made  to 

Appear. 

From  pleadings  at  time  of  filing  peti- 
tion.—  To  the  same  effect  as  the  original 
note,  see  Davey  v.  Yolo  Water,  etc.,  Co,,  (N. 
D.  Cal.  1913)  211  Fed.  345;  Idaho  v.  Ameri- 
can Surety  Co.  of  New  York,  (D.  C.  Idaho, 
1914)  218  Fed.  678. 

From  plaintiff's  pleading.  —  The  right  of 
removal  to  a  federal  court  on  the  ground  of 
separable  controversy,  must  be  determined 
by  the  ease  made  by  the  complainant  itself, 
under  the  following  tests.  1.  Is  there  a 
separate  and  distinct  controversy  between 
the  removing  party  and  his  adversary,  which 
can  be  fully  determined  between  them.  2. 
Is  the  whole  subject  matter  capable  of  being 
so  determined  and  complete  relief  affordea 
as  to  the  separate  cause  of  action,  w^ithout 
the  presence  of  others  originally  made  par- 
ties to  the  suit.  The  application  of  these 
tests  involves  recognition  of  the  elementary 
princ'ple  that,  in  determining  the  jurisdic- 
tion of  federal  courts  and  the  removal  of 
causes  thereto,  indispensable  parties  only 
are  considered — all  others  may  be  dismissed 
or  disregarded  if  their  presence  would  oust 
the  jurisdiction  or  restrict  the  right.  Molo- 
ney V.  Cressler,  (0.  C.  A,  7th  Cir.  1913)  210 
Fed.  104. 
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I.  In  General. 

This  section  is  now  substantially  section 
29  of  the  Judicial  Code  (see  1912  Supp.  Fed. 
Stat.  Annot.,  p.  145),  and  the  cases  consid- 
ered at  this  place  were  decided  under  that 
section.  They  are  put  here  because  earlier 
notes  of  a  similar  character  are  to  be  found 
at  this  place  in  the  original  work  and  in  the 
supplements. 

To  what  district  removable.  —  In  St.  John 
V.  Taintor,  (S.  D.  N.  Y.  1915)  220  Fed. 
457,  it  appeared  that  the  plaintiff,  a  citizen 
and  resident  of  Wyoming,  sued  the  defend- 
ant, a  citizen  and  resident  of  New  York,  in 
the  Montana  state  court.  The  cause  was 
removed  to  United  States  District  Court  for 
the  Southern  District  of  New  York.  On 
special  appearance  the  plaintiff  moved  to 
remand.  Granting  the  motion,  the  court 
said:  "Section  29  of  the  Judicial  Code 
[see  1912  Supp.  Fed.  Stat.  Annot.  145],  is 
perfectly  clear,  and  furnishes  the  only  pro- 
vision of  law  applicable  to  this  case.  It 
says  that  the  party  entitled  to  remove  'any 
suit  mentioned  in  the  last  preceding  section' 
shall  file  a  petition  'for  the  removal  of  such 
suit  into  the  District  Court  to  be  held  in 
the  district  where  such  suit  is  pending.' 
These  words  indubitably  specify  the  District 
Court  where  the  suit  is  pending  as  'the 
proper  district'  referred  to  in  the  preceding 
section  28  of  the  Judicial  Code.  The  pres- 
ent statutes  relating  to  removal  of  causes 
have  been  carried  forward  from  sections  2 
and  3  of  the  Judiciary  Act  of  1875,  and 
from  the  later  Judiciary  Act  of  1888.  The 
act  of  1875  was  construed  in  tlie  case  of 
Knowlton  v.  Congress  &  Empire  Spring  Co., 
13  Blatchf.  170,  Fed.  Cas.  No.  7,902,  and 
the  act  of  1888  in  the  case  of  Hvde  v.  Vic- 
toria Land  Co.,  (C.  C.)  125  Fed.  970.  See, 
also,  the  language  of  the  Supreme  Court  in 
Ex  parte  State  Insurance  Co.,  18  Wall.  417, 
21  L.  ed.  904.  Judge  Rose,  in  the  case  of 
St.  John  V.  United  States  Fidelity  &  Guar- 
anty Co.,  (D.  C.)  213  Fed.  685,  has  decided 
the  exact  question  under  the  present  statute 
in  accordance  with  the  views  which  I  have 
expressed.  The  dictum  of  Judge  Ray  in 
Mattison  v.  Boston  k  Maine  R.  R.  Co.,  (D. 
C.)  205  Fed.  821,  and  the  decision  of  Judge 
Toulmin  in  Stewart  v.  Cybur  Lumber  Co., 
(D.  C.)  211  Fed.  343,  seem  to  me  irrecon- 
cilable with  the  language  of  the  statute,  the 
former  decisions  under  the  acts  of  which  the 
present  law  is  a  practical  codification,  and 
also  with  what  I  conceive  to  be  the  object 
of  the  law,  namely,  to  enable  a  party  sued 
by  a  citizen  of  another  state  to  be  relieved 
from  local  prejudicies,  which  have  been 
thought  more  likely  to  exist  when  the  suit 
was  brought  against  a  party  in  the  courts 
of  the  former's  own  state.  It  is  to  be  noted 
that  neither  of  these  cases  even  mentions  the 
express  provisions  of  the  statute  that  the  re- 
moval is  to  be  into  the  court  'to  be  held  in 
the  district  where  such  suit  is  pending.' 
It  is  not  to  be  supposed  that  a  citizen  of 
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Wyoming  would  encounter  local  prejudice  in 
suing  a  citizen  of  New  York  in  the  courts  of 
the  state  of  Montana." 

In  St.  John  v.  United  States  Fidelity, 
etc.,  Co.,  (D.  C.  Md.  1914)  213  Fed.  685, 
the  court  said  that  th^  words  of  the  section 
"in  the  district  where  such  suit  is  pending" 
meant  the  district  in  which  the  state  court 
is  situated. 

If,  however,. a  party  brings  a  suit  in  the 
state  court  of  a  federal  district  in  which 
neither  party  resides,  the  right  of  removal 
cannot  thereby  be  defeated,  but  the  defend- 
ant may  remove  it  to  the  "proper  district" 
which  is  the  district  court  where  he  resides 
and  which  is  one  that  has  original  jurisdic- 
tion of  the  suit  and  in  which  it  originally 
could  have  been  brought.    Stewart  v.  Cybur 
Lumber  Co.,  (S.  D.  Ala.  1914)  211  Fed.  343. 
See  to  the  same  effect  Park  Square  Automo- 
bile  Station   v.   American   Locomotive   Co., 
(N.  D.  N.  Y.  1915)   222  Fed.  979.     In  this 
case  it  was  "contended  and  urged  that  the 
words,   'he   may   make  and  file  a  petition 
*     *     *     for  the  removal  of  such  suit  into 
the  District  Court  to  be  held  in  the  district 
where  such  suit  is  pending,'  not  only  limit 
and  restrict  the  right  of  removal   to   the 
United  States  District  Court  of  the  particu- 
lar state  in  the  courts  of  which  the  suit  is 
pending,  but  to  the  particular  United  States 
District  Court  of  that  state  held  in  or  in- 
cluding  the    district    of    the   state   within 
which    the    suit    in    the    state    court    was 
brought  and  is  pending,  and  that  this  sec- 
tion 29    [1912  Supp.  Fed.  Stat.  Annot.  p. 
144],  relating  to  the  procedure  in  removing 
causes  from  the  state  court  into  the  United 
States  court,  also  defines  and  specifies  'the 
District  Court  of  the  United  States  for  the 
proper  district,*  as  those  words  are  used  in 
section  28    [1912  Supp.   Fed.  Stat.  Annot. 
p.  145],  as  being  the  District  Court  of  the 
tJnited   States   to   be  held   in   the  district 
within  which  the  suit  was  pending  in  the 
state  court,  regardless  of  the  actual  resi- 
dence and  domicile  of  the  parties  to  the  suit, 
or  of  either  of  them,  and  regardless  of  the 
District  Court  of  the  United  States  in  which 
suit  must  have  been  brought  if  it  had  been 
originally  brought  in  the  United  States  Dis- 
trict Court;  that  is,  that  the  'District  Court 
of  the  United  States  for  the  proper  district,' 
so  far  as  bringing  the  action  is  concerned  if 
brought  in  the  United  States  District  Court 
originally,  is  one  thing,  and  quite  different 
from    the    'District    Court    of    the    United 
States  for  the  proper  district,'  when  removal 
from  the  state  court  to  the  United  States 
District  Court  is  concerned  or  in  question." 
Overruling  such  contention  the  court  said: 
"If  the  'District  Court  of  the  United  States 
for  the  proper  district'  to  which  a  cause 
brought  in  the  state  court  may  be  removed 
is  the  United  States  District  Court  of  the 
district  in  the  state  where  the  suit  is  ac- 
tually brought,   regardless  of  the  District 
Court  of  the  United  States  in  which,  under 
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the  statute,  the  suit  ought  to  have  heen 
brought,  and  must  have  been  brought  if 
originally  commenced  in  the  United  States 
District  Court,  then,  under  the  statutes  to 
which  attention  has  been  called,  a  state  may 
provide  for  the  commencement  of  an  action 
by  a  nonresident  plaintiff  against  a  nonresi- 
dent in  its  courts  under  almost  any  and  all 
circumstances,  and  while  the  defendant  may 
remove  such  cause  into  the  United  States 
District  Court  (but  this  is  questionable)  he 
can  only  remove  it  into  the  District  Court 
of  the  United  States  of  tiie  state  in  which 
state  suit  was  brought  in  the  state  court, 
and  that  particular  federal  district  of  such 
state  in  ^hich  was  situate  the  county  or 
judicial  division  of  the  state  in  which  the 
suit  was  commenced.  In  short,  the  suit  can- 
not be  removed  to  the  District  Court  of  the 
United  States  in  which  it  must  have  been 
brought  if  commenced  in  the  federal  court, 
as  that,  for  removal  purposes,  would  not  be 
the  'proper  district.'  It  would  seem  at  first 
blush  that  'the  proper  district'  for  the 
trial  of  a  cause  removed  from  the  state 
court  to  the  District  Court  of  the  Unit- 
ed States  is  the  district  in  which  Con- 
gress has  said  that  the  suit  must  be 
brought  and  tried  if  brought  in  the 
United  States  District  Court  in  the  first 
instance.  But  there  is  no  constitutional 
right  to  the  removal  of  a  cause  like  this 
from  tiie  state  court  to  the  United  States 
District  Court  (In  re  Cilley,  [C.  C]  68  Fed. 
977),  and  Congress  has  the  right  and  power 
to  provide  for  the  removal  of  such  causes 
from  the  state  to  the  United  States  court, 
and  no  legislative  or  judicial  power  of  a 
state  can  thwart,  or  defeat,  or  limit,  this 
power  of  removal  (Tennessee  v.  Davis,  100 
U.  S.  267,  265,  25  L.  ed.  648,  661;  Goldey 
V.  Morning  News,  166  U.  8.  618,  523,  15 
Sup.  Ct.  569,  39  L.  ed.  517,  519).  While 
the  primary  purpose  of  removal  is  for  the 
trial  of  the  cause,  and  it  cannot  be  removed 
merely  for  some  other  purpose  (Vannevar  v. 
Bryant,  21  Wall.  41,  22  L.  ed.  476),  still, 
once  removed,  the  jurisdiction  of  the  federal 
court  attaches  for  all  purposes,  and  the 
service  of  the  summons  in  the  state  court 
may  be  set  aside  and  the  case  dismissed 
(Mechanical  Appliai\ce  Co.  v.  Castleman, 
216  U.  S.  437,  30  Sup.  Ct.  126,  64  L.  ed. 
272).  The  right  of  removal  can  only  be 
exercised  as  provided  by  some  act  of  Con- 
gress. Gumbel  v.  Pitkin,  124  U.  S.  131,  163, 
8  Sup.  Ct.  379,  388,  31  L.  ed.  374,  where 
it  is  said:  'It  is  impossible  to  transfer 
suits  pending  in  the  state  courts  into  the 
Circuit  Courts  (now  District  Courts)  of 
the  United  States,  except  as  provided  by 
act  of  Congress  for  the  removal  of  such 
causes.'  It  is,  of  course,  competent  for  Con- 
gress to  provide  for  the  bringing  of  certain 
actions  in  the  District  Courts  of  the  United 
States,  and  specify  the  District  Court  in 
which  such  action  must  be  commenced  and 
prosecuted.  It  does  not  follow,  however, 
that  a  cause  of  the  same  nature,  and  be- 
tween the  same  parties  even  (not  the  same 
eause  of  action),  if  brought  in  the  state 
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court  and  a  removable  one,  must  be  removed 
to  the  United  States  District  Court  of  the 
district  in  which  it  must  have  been  com- 
menced if  originally  brought  in  the  District- 
Court  of  the  United  States.  Removal  causes 
may  be  tried  and  disposed  of  in  the  District 
Court  of  the  United  States  of  the  district  to 
which  Congress  has  said-  they  shall  be  re- 
moved and  tried,  even  if  Congress  has  said 
they  could  not  have  been  brought  there  orig- 
inally. The  result  is,  if  the  plaintifTs  con- 
tention here  is  correct,  that  a  plaintiff,  by 
suing  a  nonresident  defendant  in  the  state 
court  of  a  state  in  which  neither  party  re- 
sides (the  parties  residing  in  different  states 
and  the  amount  in  controversy  being  suffi- 
cient), compels  the  defendant,  if  he  removes 
the  cause  to  the  United  States  District 
Court,  to  remove  it  to  a  particular  District 
Court  in  the  state  where  the  plaintiff  com- 
mences his  action,  and  prevents  the  defend- 
ant from  removing  it  to  the  District  Court 
of  the  United  States  in  the  state  of  the  resi- 
dence of  either  the  plaintiff  or  the  defend- 
ant. Has  Congress  done  thisT  Is  that  the 
intent  and  true  construction  of  the  removal 
statute?  I  am  of  the  opinion  it  was  not 
necessary  for  Congress  to  provide  a  mode  or 
course  of  procedure  in  order  that  causes 
pending  in  the  state  courts  may  be  removed 
from  tnose  state  tribunals  to  the  United 
States  courts.  If  Congress  had  enacted  sec- 
tion 28  of  the  Judicial  Code  alone,  the  right 
of  removal  would  exist,  and  the  courts,  in 
exercising  their  jurisdiction  and  power  of 
removal  conferred  by  such  section,  could 
prescribe  their  own  form  of  procedure.  If 
section  28  stood  alone,  we  would  naturally 
say  removal  must  be  to  the  District  Court  of 
the  United  States  of  the  district  where  the 
action  could  have  been  originally  brought, 
and  no  other.  That  would  be  'the  District 
Court  of  the  United  States  for  the  proper 
district.'  That  would  be  the  proper  district 
in  which  to  bring  it,  and  in  which  to  try 
it,  and  it  would  seem  the  appropriate  and 
suitable  district  to  which  to  remove  it,  if 
brought  in  the  state  court." 

n.  Petition  fob  Rkmoval. 

"May  make  and  file  a  petition  in  such 
suit  in  such  state  court."  —  To  the  same 
effect  as  the  original  note,  see  Johnson  v. 
Butte  Alex  Scott  Copper  Co.,  (D.  C.  Mont. 
1914)  213  Fed.  910,  wherein  the  court  said: 
"Removal  proceedings  are  statutory,  and  the 
statutes  must  be  followed.  They  provide 
that  a  defendant,  to  remove  for  diverse  citi- 
zenship, must  file  a  petition  therefor  at  or 
before  the  time  he  is  required  to  answer  or 
plead.  A  sufficient  petition  and  bond  filed 
at  the  statutory  time  in  the  state  court  di- 
vests the  said  court  of  jurisdiction,  and 
vests  the  federal  court  with  jurisdiction, 
and  that  aa  soon  as  filed,  and  though  the 
transcript  be  not  filed  in  the  federal  court 
for  time  later." 

Reservation  of  question  of  jurisdiction.  — 
Where  the  petition  for  removal  contains  no 
reservation  of  a  question  of  the  jurisdiction 
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of  the  state  court  and  after  the  case  reaches 
the  United  States  District  Ck>urt  there  are 
pleadings  to  the  merits  and  other  action 
suhmitting  to  the  jurisdiction,  it  is  then  too 
late  to  contest  that  jurisdiction.  Texas, 
etc.,  R.  Co.  V.  Bigger,  (1916)  239  U.  8.  330, 
36  S.  Ct.  127,  affirmmg  (C.  C.  A.  5th  Cir. 
1914)  218  Fed.  990. 

Time  to  file  petition  for  removal.  —  To 
the  same  effect  as  the  original  note,  see 
Johnson  y.  Butte  Alex  Soott  Copper  Co.,  ( D. 
C.  Mont.  1914)  213  Fed.  910,  wherein  it 
appeared  that  the  first  petition  for  removal 
was  not  filed  until  after  answer  and  during 
the  trial.  Holding  that  the  state  court's 
jurisdiction  was  not  thereby  divested  nor 
the  federal  court's  vested,  that  the  petition 
was  too  late,  and  there  was  nothing  to  re- 
move, the  court  said:  "But  plaintiff  con- 
tends that  the  time  for  removal,  not  being 
jurisdictional,  but  only  modal  and  formal, 
can  be  waived,  that  he  has  waived  it,  and 
that  defendant  is  estopped  to  question  the 
same,  citing  Powers  v.  Ry.  Co.,  169  U.  S. 
92,  18  Sup.  Ct.  264,  42  L.  ed.  673,  and  cases 
therein  cited.  The  waiver  comes  too  late 
after  trial  and  verdict.  It  is  unnecessary 
to  decide  what  would  be  the  situation  if 
plaintiff  had  consented  to  removal  when  the 
petition  was  filed,  but  it  may  well  be  doubt- 
ed if  the  state  court  would  have  been  thereby 
constrained  to  suspend  the  trial  and  order 
removal.  The  court,  to  a  large  extent,  con- 
trols litigation  and  procedure  within  it.  It 
\s  not  compelled  to  yield  in  all  things  to 
desires  of  parties.  If  it  embarks  upon  the 
trial  of  a  cause  removable  when  brought  but 
removal  not  attempted,  and  during  the  same 
the  parties  agree  to  remove  the  case  to  the 
federal  court,  it  would  seem  inconsistent 
within  this  control  and  with  the  cause  of 
justice  that  thereby  the  court's  jurisdiction 
would  be  then  divested  and  its  power  to 
proceed  with  the  trial  destroyed.  The  Pow- 
ers Case  and  those  therein  cited  decide 
merely  that  if  a  case  not  removable  when 
brought  is  converted  into  a  removable  case 
thereafter,  removal  may  then  be  had,  and 
the  plaintiff  is  estopped  to  deny  that  the 
petition  for  removal  was  filed  in  time.  This, 
because  the  case  is  'brought'  within  the  re- 
moval statute  when  it  is  first  given  a  re- 
movable form.  But  that  is  not  this  case. 
Here  the  case  was  removable  from  the  be- 
ginning, if  removable  at  all.  There  was  no 
change  in  its  status.  If  there  was  success- 
ful deception  and  fraud  in  the  complaint  in 
its  representation  of  plaintiff's  citizenship, 
the  first  petition  for  removal  falls  short  in 
its  facts  to  show  that  defendant  was  de- 
ceived, and  only  discovered  the  truth  when 
the  said  petition  was  presented.  If  this  had 
appeared,  it  well  may  be  the  petition  would 
have  been  in  time  and  plaintiff  estopped  to 
deny  it.  The  second  petition  tended  in  that 
direction,  but,  if  sufficient,  it  was  not 
brought  to  the  notice  of  the  court,  and  the 
trial  proceeded  to  conclusion.  Thereby  de- 
fendant waived  it,  and,  waived  by  defendant, 
at  no  time  can  plaintiff  rely  upon  it  and  by 
filing  a  transcript  herein  accomplish  remov- 
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al  of  the  cause  over  defendant's  objection. 
For  the  state  court's  jurisdiction  continued, 
and  the  action  was  by  it  tried,  determined, 
and  disposed  of." 

It  is  settled  that  the  time  to  ronove  a 
case  is  not  shortened  by  the  pl€»iuling  of  de- 
fendant before  his  time  to  plead  has  expired. 
Fearon  Lumber  &  Veneer  Co.  v,  Lawson, 
(Ky.  1915)  178  8.  W.  1121. 

A  petition  for  removal  filed  thirteen  days 
after  the  filing  of  an  amendment  to  the  orig- 
inal pleading  of  the  plaintiff,  which  amend- 
ment made  the  case  removable,  held  to  be 
filed  in  time,  it  appearing  that  the  defendant 
filed  the  petition  as  soon  as  he  had  actual 
knowledge  of  the  filing  of  the  amended 
pleading  which  could  not  have  been  antici- 
pated. Markey  v.  Chicago,  etc.,  R.  Co.,  (la. 
1915)  163  N.  W.  1053. 

Extension  of  time.  — Upon  the  general 
question  of  the  efiicacy  of  a  stipulation  or 
order  extending  the  time  for  pleading  in 
the  state  court,  to  enlarge  the  time  for  re- 
moval proceedings,  great  diversity  of  opin- 
ion is  disclosed  in  the  decided  cases.  Wil- 
liams V.  Wilson  Fruit  Co.,  (D.  C.  Idaho, 
1915),  222  Fed.  467,  wherein  the  court, 
after  citing  cases,  pro  and  con,  stated  the 
rule  of  its  jurisdiction  as  follows:  "In  the 
absence  of  a  standing  rule  upon  the  subject 
in  the  state  court,  it  is  thought  that  a  mere 
stipulation  in,  or  order  of,  such  court,  ex- 
tending the  time  to  plead,  does  not  operate 
to  enlarge  the  time  for  filing  a  petition  on 
removal.  In  some  jurisdictions  at  least, 
where  such  stipulations  are  held  to  extend 
the  time,  the  doctrine  is  predicated  on  the 
principle  of  estoppel.  But  it  is  difficult  to 
see  how  a  plaintiff  can  be  estopped  bv  his 
stipulation,  unless  it  expressly  or  inferen- 
tially  discloses  an  intention  on  his  part  to 
extend  the  time,  fiot  only  for  pleading,  but 
for  removal.  His  mere  consent  that  the  de- 
fendant may  have  additional  time  to  plead 
in  the  state  court  does  not  imply  an  intent 
to  enlarge  the  time  for  removing  the  cause 
to  another  court.  It  not  infrequently  hap- 
pens that  the  plaintiff  is  very  willing,  under 
the  conditions  existing  in  the  state  court, 
to  extend  the  defendant's  time  to  plead,  es- 
pecially where  such  extension  will  not  ma- 
terially delay  the  final  disposition  of  the 
cause.  But  if  such  extension  ipso  facto 
operates  to  enlarge  the  time  to  remove,  the 
plaintiff  may  thus  by  inadvertence  be  doing 
the  very  thing  which  he  is  anxious  to  avoid, 
and  a  defendant  may  thus  be  enabled,  by 
waiting  until  after  the  expiration  of  the 
term  in  the  federal  court,  and  then  removing 
the  cause   from   the   state   court,   to  very 

freatly  delay  the  progress  of  the  litigation. 
t  is  plainly  the  intent  of  the  removal  stat- 
utes that  removals  shall  not  be  resorted  to 
as  dilatory  measures.  Moreover,  if,  as 
seems  to  be  the  view  in  some  jurisdictions, 
such  a  stipulation  ipso  facto  extends  the 
time  to  remove,  it  is  manifestly  quite  im- 
possible to  stipulate  for  an  extension  of 
time  to  plead  without  extending  the  time  to 
remove.  An  express  reservation  in  the  stip- 
ulation, or  any  other  unequivocal  act,  by 
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which  the  plaintiff  may  attempt  to  guard 
against  extending  the  time  for  removal,  will 
be  futile.  I  see  no  reason  why  it  should 
be  held  that  the  plaintiff  is  without  the 
oower  to  waive  the  limitation  of  the  time 
for  removal.  Time  does  not  pertain  to  the 
jurisdiction;  it  is  formal  and  modal,  and 
for  that  reason  may  be  waived  hv  the  party 
for  whose  benefit  it  is  intended/ 

SufSdency  of  petition.  —  Averment  of 
nonreMdence. — In  Miller  ▼.  Soule,  (E.  D. 
Pa.  1016)  221  Fed.  493,  which  was  a  motion 
to  remand  a  cause  to  the  state  court  be- 
cause of  alleged  non-compliance  with  the 
provisions  of  the  Judicial  Code,  in  that 
there  was  no  proper  averment  of  diverse 
citizenship,  due  to  the  omission  to  state 
that  the  defendants  were  nonresidents  of 
the  state  of  Pennsylvania,  the  court  said: 
"The  provision  of  the  Judicial  Code  is  that 
a  cause  may  be  removed  by  the  defendants 
therein,  they  'being  nonresidents  of  that 
state.'  The  averment  in  the  present  peti- 
tion for  removal  is  that  the  defendants  are 
'residents  of  the'  state  of  New  Jersey.  The 
argument  in  support  of  the  motion  to  re- 
mand is  based  upon  the  proposition  that  the 
petition  must  comply  with  the  statute  by 
positive  averments,  which  leave  nothing  to 
inference,  and  that  an  averment  that  the 
defendants  are  residents  of  New  Jersey  is 
not  a  positive,  but  an  inferential,  averment 
that  they  are  nonresidents  of  Pennsylvania. 
This  argument  is  supported  by  the  ruling 
in  Fife  v.  Whittell,  (C.  C.)  102  Fed.  637. 
Judicial  sanction  is  also  found  for  the  op- 
posing view  in  the  cases  of  Zebert  v.  Hunt, 
(O.  G.)  108  Fed.  449,  and  Lawrence  v.  Rail- 
road, (G.  G.  )  166  Fed.  241.  The  reasoning 
Upon  which  these  latter  rulings  are  based 
has  our  acceptance.  Jurisdiction  depends 
upon  a  fact.  The  fact,  it  is  true,  being  a 
jurisdictional  fact,  should  appear.  The 
fact,  however,  for  its  expression  is  not  lim- 
ited to  any  mere  formal  verbiage,  and  it  is 
difficult  to  accept  the  thought  of  residence 
in  one  place  without  excluding  the  thought 
of  resiaence  elsewhere.  So  far  as  aff«:ts 
the  instant  case  the  record  of  the  state  court 
makes  clear  the  fact  both  of  the  New  Jer- 
sey residence  of  the  defendants  and  their 
nonresidence  in  Pennsylvania,  because  this 
fact  was  made  the  basis  of  an  application 
for  extraterritorial  service.  The  petition 
for  removal  in  the  present  case  can  there- 
fore be  upheld  in  this  particular  without 
conflict  with  the  ruling  in  Fife  v.  Whittell." 

Insufficient  petition  as  waiver  of  removal 
of  case  to  another  county.  — Where  a  pe- 
tition and  bond  for  removal  are  filed  and 
the  state  refuses  to  remove  the  case  because 
the  petition  on  its  face  shows  that  the  case 
is  not  removable  the  defendant  does  not 
waive  any  privilege  he  may  possess  to  have 
the  case  removed  to  another  county.  Weller 
V.  Guajardo,  (Tex.  1916)  174  8.  W.  673. 

ni.  Bond  fob  Removal. 

Irregularities  in  bond.  —  A  defendant  is 
not  entitled  as  a  matter  of  right  to  compel 


the  removal  of  a  cause,  unless  among  other 
things  a  proper  bond  has  been  filed,  but 
if  the  cause  has  once  been  removed  it  will, 
not  be  remanded  because  the  bond  fails  to 
comply  with  a  formality  which  could  easily 
and  readily  have  been  supplied  if  attention 
had  been  called  to  it,  and  which  is  absolute- 
ly without  practical  value  at  the  time  the 
motion  to  remand  is  made.  Miller  ▼.  Soule, 
(£.  D.  Pa.  1916)  221  Fed.  493. 


IV.  Relativb   Authobitt   of 
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When  state  court  loses  jurisdiction.  —  If 
the  suit  be  one  in  which  the  circuit  court 
can  rightfully  take  jurisdiction,  then  upon 
the  filing  of  the  petition  for  removal  in  due 
time,  with  sufficient  bond,  the  case  is  in  law 
removed,  and  the  state  court  loses  jurisdic- 
tion to  proceed  further,  and  all  subsequent 
proceedings  therein  are  void.    But  if,  upon 
the  face  of  the  record,  including  the  peti- 
tion for  removal,  the  suit  does  not  appear 
to  be  removable,  then  the  stete  court  is  not 
bound  to  surrender  ite  jurisdiction,  and  may 
proceed  as  if  no  application  for  removal  had 
been  made.     Iowa  Gent.  R.  Go.  v.  Bacon, 
(1915)    236  U.   8.  306,  36  S.  Gt.   367,   69 
TJ.  S.   (L.  ed.)   691,   {affirming   (1912)   167 
la.  493,  137  N.  W.  1011.)     In  this  case  it 
was  held  that  where  a  petition  for  the  re- 
moval of  a  case  from  a  stete  to  a  federal 
court  was  filed  and  was  accompanied  bv  a 
bond,  but  no  order  directing  the  removal  of 
the  case  was  made,  the  stete  court  did  not 
lose  jurisdiction  of  the  case  even  though  a 
transcript  of  the  proceedings  in  the  case 
was  filed  in  the  federal  court  and  that  court 
made  orders  continuing  the  case  from  time 
to  time,  and  finally  dismissed  it  for  want 
of  prosecution,  in  view  of  the  fact  that  the 
question  of  the  federal  court's  authority  to 
teke  jurisdiction  of  the  case  was  never  pre- 
sented or  decided  by  it.    (Consequently  the 
state  court  could  legally  determine  that  the 
ease  was   not  properly   removable   to   the 
federal  court  because  the  amount  in  contro- 
versy was  too  small  and  proceed  to  hear 
and  render  judgment  therein.     The  court 
said:     "But  it  is  contended  that  this  case 
is  governed  by  Ghesapeake  &  0.  R.  (Ik>.  v. 
McCabe,  213  U.  S.  207,  63  L.  ed.  766,  29  Sup. 
Gt.    Rep.   430,   because   the   United    Stetes 
court  had  determined,  as  it  had  authority 
to,  that  the  case  was  a  removable  one,  and 
that  so  long  as  that  judgment  stood,  the 
state  court  had  lost  its  jurisdiction,  and 
had  no  power   to   proceed   further   hi   the 
case.    In  the  McGabe  Gase,  where  the  stete 
court  refused  to  order  the  removal  of  the 
case  upon  a  transcript  being  filed,  the  Fed- 
eral court  held  that  it  had  jurisdiction  in 
the  case,  and  proceeded  to  render  a  judg- 
ment therein;  and  when  this  adjudication 
was  brought  to  the  attention  of  the  stete 
court,  it  refused  to  give  it  force,  and  pro- 
ceeded to  adjudge  the  case  upon  its  own 
view  of  jurisdiction.     This  court  held  that 
the  state  court  was  bound  to  give  weight  to 
the  judgment  of  the  Federal  court  deciding 
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that  it  had  jurisdiction,  and  that  the  judg- 
ment until  reTersed  was  conclusive  upon 
•the  state  court  as  to  the  jurisdiction  of  the 
Federal  court.  But  no  such  case  is  pre- 
sented here.  The  Federal  court,  it  is  true, 
more  than  once  made  an  order  continuing 
the  case,  and  finally  dismissed  it  for  want 
of  prosecution.  The  question  of  its  author- 
ity to  take  jurisdiction  was  never  present- 
ed or  decided  in  the  Federal  court,  and  there 
is  nothing  in  the  orders  made  conclusive  of 
that  question  in  such  sense  that  the  state 
court  was  hound  to  respect  it.  As  tiie  rec- 
ord upon  its  face  made  no  case  for  removal, 
the  state  court  was  right  in  retaining  its 
jurisdiction,  and  proceeding  to  determine 
and  adjudge  the  case.  The  judgment  is 
a£Brmed." 

Where  there  is  a  diversity  of  citizenship 
between  the  plaintiff  and  the  defendant,  and 
a  petition  and  bond  in  due  form  have  been 
reasonably  filed,  and  the  bond  has  been  .duly 
approved  the  state  court  loses  jurisdiction 
of  the  case.  Fargo  &  Co.  Express  v.  Hale, 
(Tex.  1915)  176  S,  W.  469. 

The  filing  of  a  sufficient  petition  and  bond 
for  removal,  in  a  cause  which  is  removable, 
ipso  facto  divests  the  state  court  of  juris- 
diction to  proceed  further,  except  for  the 
purpose  of  making  the  order  of  removal. 
All  subsequent  proceedings  in  the  state  court 
are  coram  non  judice  and  absolutely  void. 
Anderson  v.  Western  Union  Tel.  Co.,  (E. 
D.  Ark.,  1914)   218  Fed.  78. 

The  principles  of  law  to  be  extracted  from 
the  cases  are  that  the  question  of  whether 
a  cause  is  removable  is  a  legal  conclusion, 
to  be  drawn  from  the  whole  state  of  the 
record;  that  this  conclusion  is  to  be  drawn 
in  the  first  instance  by  the  state  court, 
which  is  not  bound  to  surrender  its  juris- 
diction unless  the  cause  is  a  removable  one; 
that  if  the  question  is  raised  directly  in 
any  form,  which  is  presented  through  the  re- 
fusal of  the  state  court  to  surrender  its 
jurisdiction,  the  question  is  to  be  determined 
as  a  matter  of  strict  right,  depending  upon 
the  record  as  it  was  when  the  petition  was 
presented;  that  if  the  state  court  surren- 
ders jurisdiction,  and  the  question  is  raised 
by  a  motion  in  the  District  Court  to  re- 
mand, if  the  jurisdiction  of  the  latter  does 
not  in  fact  exist,  or  if  the  jurisdictional 
facts  are  not  shown  by  the  record  as  it  was 
at  the  time  of  the  petition  filed,  the  cause 
should  be  remanded  to  the  state  court;  but 
if  tiiie  jurisdiction  does  in  fact  exist,  and 
the  grounds  of  jurisdiction  do  appear  of 
record  as  of  the  date  of  petition  filed,  the 
proceedings  may  be  amended  by  amplifying 
the  statement  of  the  facts  which  govern  the 
grounds  supporting  the  jurisdiction,  and  in 
matters  not  of  jurisdiction,  but  of  formal 
procedure  only.  Miller  ▼.  Soule,  (E.  D. 
Pa.  1915)  221  Fed.  493. 

No  order  of  the  state  court  necessary.— 
It  is  well  settled  that  if  the  case  is  a  suit 
of  a  civil  nature  and  the  matter  in  contro- 
Tersy  exceeds,  exclusive  of  interest  and 
costs,  the  sum  or  value  of  $3000,  and  the 
parties  are  citizens  of  different  states,  and 
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proper  petition  and  bond  are  presented  to 
the  state  court,  no  order  of  the  state  court 
is  essential  to  the  removal  of  the  case  to  the 
federal  court.  In  such  case  the  statute 
operates,  proprio  vigors,  to  remove  the  case 
from  the  state  court  and  into  the  federal 
court,  and  any  subsequent  proceeding  in 
the  state  court  is  coram  non  judice.  Mont- 
gomery V.  Postal  Telegraph-Cable  Co.,  (M. 
D.,  Ala.  1914)   218  Fed.  471. 

Issue  of  fact  raised  upon  petition  for  re- 
moval.-— Issues  of  fact  arising  upon  a  pe- 
tition for  removal  are  to  be  determined  in 
the  Federal  court,  and  the  state  court,  for 
the  purpose  of  determining  for  itself  wheth- 
er it  will  surrender  jurisdiction,  must  ac- 
cept as  true  tiie  allegations  of  fact  in  such 
petition.  Chesapeake,  etc.,  R.  Co.  ▼.  Cock- 
rell,  (1914)  232  U.  S.  146,  34  S.  Ct.  278, 
58  U.  S.  (L.  ed.)  544.  {affirming  (1911) 
144  Ky.  137,  137  S.  W.  1066,  wherein  the 
court  said:  "In  this  case  had  the  petition 
contained  a  sufficient  showing  of  a  fraudu- 
lent joinder,  accompanied  as  it  was  by  a 
proper  bond,  the  state  court  would  have  been 
in  duty  bound  to  ^ive  effect  to  the  petition 
and  surrender  jurisdiction,  leaving  any  is- 
sue of  fact  arising  upon  the  petition  to  the 
decision  of  the  Federal  court,  as  was  done 
in  Wecker  v.  National  Enamelinff  Co.,  supra. 
And  had  the  state  court  refused  to  give  ef- 
fect to  the  petition,  it  and  the  bond  being 
sufficient,  the  railway  company  might  have 
obtained  a  certified  transcript  of  the  record, 
resorting  if  necessary  to  a  writ  of  certior- 
ari for  tliat  purpose,  and,  upon  filing  the 
transcript  in  the  Federal  court,  might  have 
invoked  the  authority  of  the  latter  to  pro- 
tect its  jurisdiction  by  enjoininff  the  plain- 
tiff from  taking  further  proceecOngs  in  the 
state  court,  unless  the  cause  should  be  re- 
manded." 

V.  Effisct  or  Petition  as  Qbnbbal  ob 
Special  Appeabance. 

Filing  a  petition  for  removal  as  general, 
appearance.  —  "Plead"  as  used  in  the  sec- 
tion includes  a  plea  to  the  jurisdiction,  the 
filing  of  a  petition  for  removal  not  amount- 
ing to  a  general  appearance.  Cain  v.  Com- 
mercial Pub.  Co.,  (1914)  232  U.  S.  124, 
wherein  the  court,  commenting  on  sections 
29  and  38,  said:  "The  argument  is  that 
these  sections  abolish  the  practice  declared 
in  (Joldey  v.  Morning  News,  156  U.  S.  518. 
and  Wabash  R.  Co.  v.  Brow,  164  U.  S.  271. 
In  the  former  case  tlie  following  proposi- 
tions were  laid  down:  (1)  The  right  and 
procedure  of  removal  of  actions  from  a 
state  court  are  to  be  determined  by  the 
Federal  law.  (2)  The  legislature  or  the 
judiciary  of  a  state  can  neither  defeat 
the  right  nor  limit  its  effect.  (3)  The  act  of 
Congress  by  which  the  practice,  pleadings, 
and  forms  and  modes  of  proceeding  in  ac- 
tions at  law  in  the  courts  of  the  United 
States  are  required  to  conform  as  near  as 
may  be  to  those  existing  in  the  state  courts 
applies  only  to  cases  of  which  the  court  has 
jurisdiction  according  to  the  Constitution 
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«nd  laws  of  the  United  States.  (4)  A  suit 
must  be  actually  pending  in  a  state  court 
before  it  can  be  removed,  but  its  removal  to 
the  court  of  the  United  States  does  not  ad- 
mit that  it  was  rightfully  pending  in  the 
state  court,  or  that  the  defendant  could 
have  been  compelled  to  answer  therein;  but 
enables  the  defendant  to  avail  himself  in  the 
United  States  court  of  any  'and  every  de- 
fense duly  and  seasonably  reserved  and 
pleaded  to  the  action  (p.  524  'in  the  same 
manner  as  if  it  had  been  originally  com- 
menced in  said  circuit  court.'  The  words 
quoted,  it  will  be  observed,  are  repeated  in 
§  29,  'District  Court*  being  substituted  for 
''Circuit  Court.*  In  Wabash  R.  Co.  v.  Brow, 
164  U.  S.  271,  279,  it  is  said:  'By  the  exer- 
«ise  of  the  right  of  removal,  the  petitioner 
refuses  to  pmnit  the  state  court  to  deal  with 
the  case  in  any  way,  because  he  prefers  an- 
other forum  to  which  the  law  gives  him  the 
right  to  resort.  This  may  be  said  to  chal- 
lenge the  jurisdiction  of  the  state  court,  in 
the  sense  of  declining  to  submit  to  it,  and 
not  necessarily  otherwise.  We  are  of  opin- 
ion that  the  filing  of  a  petition  for  removal 
•does  not  amount  to  a  general  appearance, 
but  to  a  special  appearance  only.'  Subse- 
•quent  cases  have  applied  this  ruling.  Me- 
ehanical  Appliance  Co.  v.  Castleman,  216 
U.'  S.  437,  and  cases  cited  therein.  It  i8 
contended,  however,  as  we  have  seen,  that 
§§  29  and  38  of  the  Judicial  Code  have  in- 
stituted a  new  and  more  expeditious  prac- 
tice. This  is  deduced  from  that  part  of  §  29 
which  provides  that  the  party  desiring  to 
remove  a  case  shall  make  and  file  with  his 
petition  a  bond  for  entering  in  the  District 
0>urt  within  thirty  days  from  the  date  of 
filing  his  petition  a  certified  copy  of  the 
record,  written  notice  thereof  to  be  given 
the  adverse  party,  and  the  copy  of  the  rec- 
ord being  so  entered,  'the  parties  so  remov- 
ing the  said  cause  shall,  within  theriy  days 
thereofter,  plead,  answer  or  demur  to  the 
declaration  or  complaint  in  said  cause.'  The 
purpose  of  these  provisions,  which  are  an 
amendment  to  the  prior  law,  it  is  contended, 
is  to  expedite  trials  and  preclude  a  defend- 
ant form  preventing  a  speedy  trial  in  the 
state  court  by  removal  proceedings  and 
''then  consume  the  time  and  expense  and  ex- 
ercise of  jurisdiction  of  the  Federal  court 
by  invoking,  by  motion,  the  court's  jurisdic- 
tion to  dismiss  the  cause,  and  thus  compel 
plaintiff  to  go  upon  a  fool's  errand.'  To 
prevent  this  consequence,  it  is  further  in- 
sisted, the  record  was  required  to  be  filed 
within  thirty  days  from  the  date  of  filing 
the  petition  for  removal,  which,  necessarily, 
it  is  said,  would  be  in  vacation,  and  that 
therefore  the  requirement  that  within  thirty 
•days  after  it  is  filed  the  defendant  'shall 
plead,  answer  or  demur  to  the  declaration  or 
complaint  in  said  cause'  necessarily  means 
'a  plea  or  demurrer  to  the  declaration  and 
•cannot  mean  a  plea  in  abatement  to  the  serv- 
ice of  the  writ.'  It  may  be  conceded  that 
the  purpose  of  the  amendment  was  to  se- 
•cnre  expedition  in  •  the  disposition  of  the 
case,  but  a  revolution  in  the  practice  and  ef- 


ficiency of  the  right  of  removal  is  not  light- 
ly to  be  inferred.  And  a  revolution  it  would 
be.  It  would  take  from  the  Federal  courts 
the  power  they  have  possessed  imder  the 
cases  cited,  a  power  not  only  to  pass  upon 
the  merits  of  the  case  but  upon  the  validity 
of  the  service  of  process,  that  is,  upon  the 
question  of  jurisdiction  over  the  person  of 
the  defendant.  How  essential  this  power 
is  to  the  right  of  removal  is  obvious.  With- 
out it  a  state  could  prescribe  any  process 
or  notice  or  a  plaintiff,  as  in  the  pending 
case,  serve  process  on  a  person  having  no 
relation  with  a  defendant  and  compel  him 
to  submit  to  it  and  to  a  jurisdiction  not 
of  his  residence,  or  give  up  his  right  to  take 
the  case  to  what  in  contemplation  of  law 
may  be  a  more  impartial  tribunal  for  the 
determination  of  the  action  instituted 
against  him  and  which  it  is  the  purpose 
of  the  removal  proceedings  to  secure  to  him, 
and,  it  must  be  assumed,  completely,  not 
by  surrender  of  any  of  his  rights  but  in 
protection  and  security  of  all  of  them.  The 
weakness  of  plaintiff's  contention  is  demon- 
strated not  only  when  we  consider  all  of 
the  language  of  §  29,  but  the  language  of 
§  38,  which  provides  that  in  all  sui^  re- 
moved the  District  Court  shall  proceed 
therein  as  if  the  suit  had  been  originally 
commenced  in  the  District  Court,  'and  the 
same  proceeding  had  been  taken  in  such 
suit  in  said  District  Court  as  shall  have 
been  had  therein  in  said  state  court  prior 
to  its  removal.'  In  other  words,  the  cause 
is  transferred  to  the  District  Court  as  it 
stands  in  the  state  court  and  the  defendant 
is  enabled  to  avail  himself  in  the  latter 
court  of  any  defenses  and,  within  the  time 
designated,  plead  to  the  action  'in  the  same 
manner  as  if  it  had  been  originally  com- 
menced in  said  District  Court.'  And  these 
words,  we  have  seen,  were  explicitly  given 
such  effect  in  the  cited  cases.  It  is  clear, 
therefore,  that  plaintiff  gives  too  restrictive 
a  meaning  to  the  word  'plead'  in  §  29.  It 
must  be  construed  to  include  a  plea  to  the 
jurisdiction,  and,  so  construing  it,  all  of 
the  provisions  for  removal  of  causes  become 
accordant  and  their  purposes  fulfilled — the 
right  of  a  speedy  disposition  of  the  suit  to 
the  plaintiff  and  the  right  of  the  defendant 
to  have  all  questions  determine  by  the  Fed- 
eral tribunal.  Plaintiff  further  contends 
that  under  the  Mississippi  Code  the  fil- 
ing of  the  petition  for  removal  consti- 
tutes a  general  entry  of  appearance, 
that  therefore,  if  §  29  does  not  compel 
the  removing  party  to  plead  to  the  dec- 
laration within  thirty  days,  'then,  under 
§  914,  Kev.  Stat.,  the  "practice,  pleadings, 
forms  and  modes  of  proceeding^'  in  the 
state  court,  adopted  in  the  Federal  court, 
would  make  the  plea  to  the  jurisdiction 
here  in  the  District  Court  a  general  entry 
of  appearance  and  would  require  a  plea  to 
the  merits  at  the  next  term  of  the  District 
Court  under  the  Code  of  the  State,'  because 
'a  special  is  a  general  entry  of  appearance 
under  §  3946,  Code  of  3906.'  The  conten- 
tion is  untenable." 
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Pleas  to  the  j^iriBdiction  for  want  of  prop- 
er service  in  the  state  court  are  not  abolish- 
ed by  this  section,  and  the  provision  that 
after  the  certified  copy  of  the  record  in  the 
state  court  has  been  filed  with  the  federal 
court,  "the  parties  so  removing  the  cause 
shall,  within  thirty  days  thereafter,  plead, 
answer,  or  demur  to  the  declaration  or  com- 
plaint in  said  cause,"  does  not  require  of 
the  removing  defendant  an  appearance  and 
answer,  plea,  or  demurrer  within  that  time 
to  the  merits.  The  defendant  is  entitled 
to  avail  himself  of  any  defenses  and  a  plea 

Vol.  IV,  p.  370,  sec.  4. 

Setting  aside  judgment  and  recalling 
execution  of  state  court.  —  By  the  final  pro- 
vision of  this  section  the  power  of  the  fed- 
eral court  over  orders,  judgments  and  other 
proceedings  had  in  the  state  court  prior  to 
removal  is  recognized.  Buxton  v.  Pennsyl- 
vania Lumber  Co.,  (N.  D.  Cal.  1914)  221 
Fed.  718,  wherein  judgment  in  the  suit  origi- 
nally brought  in  the  state  court  was  rend- 


in  abatement  of  the  writ  or  citation  ia  a 
proper  pleading  within  the  section.  Qarrmr 
v.  Compania  Metalurgica  Mexicana,  (W,  D. 
Tex.  1915)   222  Fed.  732. 


VI.  State  Court  to  Proceed  No  Fubthol 

Compliance  with  the  provisioiiB  of  thia 
aection  accomplishes  an  entire  remoral  and 
ousts  the  state  court  of  jurisdiction,  unlesa 
the  case  be  remanded.  Williston  v.  Ray- 
mond, (.  D.  N.  Y.  1914)  213  Fed.  627. 


ered,  execution  issued,  and  the  property 
sold  by  the  sheriff  before  the  petition  for 
removal  was  filed,  and  before  there  was  any 
jurisdiction  in  the  federal  court.  Subse- 
quently the  federal  court,  after  denying  the 
motion  to  remand,  vacated  and  set  aside  the 
default  and  judgment,  and  recalled  the  exe- 
cution on  the  authority  of  this  section. 


Vol.  IV,  p.  371,  sec.  5. 

Introductory.  —  This  section  is  now  sub- 
stantially section  37  of  the  Judicial  Code 
(see  1912  Supp.  Fed.  Stat.  Annot.,  p.  150), 
and  the  cases  considered  at  this  place  were 
decided  imder  that  section.  They  are  put 
liere  because  earlier  notes  of  a  similar  char- 
acter are  to  be  found  at  this  place  in  the 
original  work  and  in  the  supplements. 

Cases  sounding  in  tort  —  While  this  sec- 
tion does  not  mention  in  specific  terms 
claims  sounding  in  tort  it  nevertheless  ap- 
plies to  all  cases  both  of  contract  or  tort. 
Its  obvious  purpose  and  policy  is  not  to 
permit  the  jurisdiction  of  the  federal  courts 
in  any  case  to  be  the  subject  of  collusive 
arrangement  between  persons  who  for  any 
reason  may  prefer  a  trial  of  the  case  in  the 
federal  rather  than  in  the  state  courts, 
which  are  open  to  all  litigants.  Cerri  v. 
Akron-People*s  Telephone  Co.,  (N.  D.  Ohio, 
1914)   219  Fed.  285. 

How  question  of  jurisdiction  raised  and 
determined.  —  By  motion  to  remand.  —  The 
practice  under  petitions  for  removal  and 
motions  to  remand  is  of  a  somewhat  inform- 
al character  and  some  apparent  contradic- 
tion exists  in  the  authorities  as  to  the  effect 
of  a  motion  to  remand,  in  view  of  the  fact 
that,  in  ruling  upon  the  sufficiency  of  mo- 
tions to  remand  as  raising  an  issue  upon  the 
petition  for  removal,  the  precise  character 
of  the  particular  motion  has  not  always 
been  specifically  pointed  out.  In  Jones  v. 
Casey-Hedges  Co.,  (E.  D.  Tenn.  1913)  213 
Fed.  43,  the  court,  considering  the  specific 
motions  in  the  different  cases,  stated  the  fol- 
lowing principles  as  established  without  any 
substantial  conflict  of  opinion:  "(a)  Where 
a  petition  for  removal  affirmatively  alleges 
the  requisite  jurisdictional  facts  showing  a 
right  of  removal  in  the  defendant,  and  the 
plaintiff  does  not,  in  some  appropriate  man- 
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ner.  Join  issue  as  to  such  allegations  of  fact, 
the  only  question  presented  is  whether,  aa  a 
matter  of  law,  upon  the  facts  stated  in  the 
petition  for  removal,  taken  in  connection 
with  the  record,  a  case  for  removal  was  made 
out.  Kentucky  v.  Powers,  201  U.  S.  1,  33, 
34,  26  Sup.  Ct.  387,  50  L.  ed.  633,  5  Ann. 
Cas.  692;  Dishon  v.  Railway  Co.,  (6th  Cir.) 
supra,  133  Fed.  475,  66  C.  C.  A.  345;  Done- 
van  V.  Wells-Fargo  &  Co.  (8th  Cir.)  169 
Fed.  363,  94  C.  C.  A.  609,  22  L.R.A.(N.S.) 
1250.  (b)  Under  the  established  practice  in 
most  of  the  circuits  such  affirmative  allega^ 
tions  of  fact  in  the  petition  for  removal 
upon  which  the  removability  of  the  cause 
depends,  arc  usually  put  in  issue  by  the 
plaintiff  by  a  plea  to  the  jurisdiction  of  Uie 
Federal  court,  in  the  nature  of  a  plea  in 
abatement.  18  £nc.  PI.  &  Pr.  372,  and  cases 
cited  in  note  2.  They  may,  however,  also 
be  put  in  issue  by  an  answer  to  the  petition 
for  removal.  Carson  v.  Dunham,  121  U.  S. 
421,  7  Sup.  Ct.  1030,  30  L.  ed.  992;  Whit- 
comb  V.  Smithson,  175  U.  S.  635,  636,  20 
Sup.  248,  44  L.  ed.  303;  Dishon  v.  Rt.  Co., 
(6th  Cir.)  supra,  133  Fed.  475,  66  C'  C.  A. 
345.  (c)  The  affirmative  jurisdiction  aver- 
ments in  the  petition  for  removal  may  also, 
it  seems,  be  sufficiently  put  in  issue  by  a 
motion  to  remand,  if  such  motion  either  ex- 
pressly denies  the  averments  of  the  peti- 
tion for  removal,  or  is  based  upon  a  ground 
which,  in  effect,  traverses  or  negatives  such 
averments,  or  is  supported  by  an  affidavit 
which  constitutes  a  denial  of  such  aver- 
ments. Mansfield  Co.  v.  Swan,  111  U.  S. 
379,  381.  384,  4  Sup.  Ct.  510,  28  L.  ed.  462; 
Plymouth  Co.  v.  Canal  Co.,  118  U.  S.  264, 
269,  270,  6  Sup.  Ct.  1034,  30  L.  ed.  232; 
Morris  v.  Gilmer,  129  U.  S.  315,  327,  9  Sup. 
Ct.  289,  32  L.  ed.  690;  Kansas  City  Co.  v. 
Herman,  187  U.  S.  65,  70,  23  Sup.  Ct.  24, 
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47  L.  ed.  76 ;  Alabama  Railway  ▼.  Thompson, 
(U.  S.)  supra;  Wecker  v.  Enameling  Co., 
(U.  S.)  supra;  Curnow  v.  Insurance  Co., 
(C.  C.)  44  Fed.  305;  18  Enc.  PI.  &  Pr.  374, 
and  cases  cited  in  notes  4  and  5.  (d)  But 
if,  on  the  other  hand,  the  motion  to  remand 
does  not  either  expressly  or  by  neces- 
sary inference  raise  an  issue  upon  the 
jurisdictional  facts  alleged  in  the  peti- 
tion for  removal,  as  where  it  is  merely 
a  general  motion,  without  stating  any 
grounds,  or  where  the  ground  upon  which 
it  is  based  is  in  effect  merely  a  demurrer 
to  the  petition  for  removal,  such  motion, 
under  the  well  established  practice,  is  not 
sufficient  to  raise  an  issue  upon  the  facts 
alleged  in  the  petition.  Kentucky  v.  Pow- 
ers, supra,  201  U.  S.  at  page  34,  26  Sup.* 
Ot.  387,  50  L.  ed.  633,  5  Ann.  Gas.  602; 
Hunter  v.  Railway  Co.,  (6th  Cir.)  188  Fed. 
at  page  649,  110  C.  C.  A.  459;  Dishon  v. 
Railway  Co.,  (6th  Cir.)  supra,  133  Fed. 
at  page  475,  66  C.  C.  A.  345 ;  Dow  v.  Brad- 
street  Co.,  (C.  C.)  46  Fed.  824,  828;  Dur- 
kee  V.  Railroad  Co.,  (C.  C.)  81  Fed.  1,  2; 
Carlisle  v.  Telephone  Co.,  (C.  C.)  116  Fed. 
896,  897;  Ross  v.  Railroad  Co.,  (C.  C.)  120 
Fed.  703,  704;  Kelly  v.  Railway  Co.,  (C.  C.) 
122  Fed.  286,  289." 

By  plea  in  abatement. — On  a  plea  in  abate- 
ment for  lack  of  jurisdiction  on  the  ground 
that  there  was  no  diversity  of  citizenship 
as  claimed  the  defendant  in  order  to  make 
good  its  plea  is  not  bound  to  establish  lack 
of  jurisdiction  ^yond  a  fair  preponderance 
of  the  evidence.  Simpson  v.  Phillipsdale, 
Paper  Mill  Co.,  (D.  C.  Mass.  1916)  223 
Fed.  661,  wherein  the  court  said:  "Apart 
from  statute,  the  jurisdictional  allegations 
would  have  to  be  proved  by  the  plaintiff  to 
the  same  extent  as  any  other  allegation  es- 
sential to  the  plaintiff's  case.  It  is  con- 
tended, however,  that  under  Judicial  Code, 
sec.  37,  the  burden  of  proof  is  shifted,  and 
that  it  devolves  upon  the  party  attacking 
the  jurisdiction  to  establish  lack  of  juris- 
diction 'to  the  satisfaction  of  the  court' 
which  it  is  argued  in-  Hill  v.  Walker,  167 
Fed.  241,  92  C.  C.  A.  633,  means  'to  a  legal 
certainty.'  I  do  not  find  it  necessary  to 
decide  whether  the  Code  puts  the  burden 
of  proof  on  the  party  denying  jurisdiction, 
because,  even  if  the  burden  of  proof  is  up- 
on the  defendant  here  to  establish  by  a 
fair  preponderance  of  the  evidence  that  the 
court  has  no  jurisdiction,  I  am  of  opinion — 
and  I  find — ^that  it  has  sustained  such  bur- 
den. I  do  not  think  that  the  defendant,  in 
order  to  make  good  its  plea,  is  bound  to 
establish  lack  of  jurisdiction  beyond  a  fair 
preponderance  of  the  evidence.  If,  in  the 
request  quoted,  the  words  'to  a  legal  cer- 
tainty' mean  proof  beyond  a  fair  prepond- 
erance of  the  evidence,  the  request  is 
refused;  if  not,  it  is  given." 

By  general  denial,  —  In  Gilbert  y.  David, 
(1915)  236  U.  S.  561,  35  S.  Ct.  164,  59  U. 
8.  (L.  ed.)  360,  it  appeared  that  the  Dis- 
trict Court  of  Connecticut  dismissed  the 
sait  on  the  ground  of  want  of  jurisdiction, 
the  jurisdiction  being  based  on  diverse  citi- 
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senship,  and  the  facts  showing  that  both 
parties  were  citizens  of  Connecticut.  The 
objection  to  the  jurisdiction  was  raised  by 
a  general  denial  and  on  a  writ  of  error 
from  the  Supreme  Court  to  the  District 
Court  one  question  in  dispute  was  whether 
the  objection  could  be  raised  by  a  general  de- 
nial. It  was  held  that  it  could.  The  court 
said:  "This  section  defines  the  duty  of  the 
district  court  of  the  United  States  when  it 
shall  appear  to  its  satisfaction  that  the 
suit  does  not  really  and  substantially  in- 
volve a  dispute  or  controversy  properly 
within  the  court's  jurisdiction.  W^i^^  ^^i" 
section  gives  the  court  the  right  to  dismiss 
a  suit  when  that  situation  appears,  whether 
the  parties  raise  the  question  or  not,  it  is 
the  duty  of  the  defendant  to  bring  the  mat- 
ter to  the  attention  of  the  court,  in  some 
proper  way,  where  the  facts  are  known 
upon  which  a  want  of  jurisdiction  appears. 
Deputron  v.  Young,  134  U.  S.  241,  251,  33 
L.  ed.  923,  928,  10  Sup.  Ct.  Rep.  539.  Un- 
der the  former  practice,  before  the  passage 
of  the  act  of  1875,  above  quoted,  it  was 
necessary  to  raise  the  issue  of  citizenship 
by  a  plea  in  abatement,  when  the  pleadings 
properly  averred  the  citizenship  of  the  par- 
ties. Farmington  v.  Pillsbury,  114  U.  S. 
138,  143,  29  L.  ed.  114,  116,  5  Sup.  Ct.  Rep. 
807;  Little  v.  Giles,  118  U.  S.  596,  604,  30 
L.  ed.  269,  272,  7  Sup.  Ct.  Rep.  32.  The 
objection  may  be  made  now  by  answer  be- 
fore answering  to  the  merits,  or  it  may  be 
made  by  motion.  Steigleder  v.  McQuesten, 
198  U.  S.  141,  49  L.  ed.  986,  25  Sup.  Ct. 
Rep.  616.  The  statute  does  not  prescribe 
any  particular  mode  by  which  the  question 
of  jurisdiction  is  to  be  brought  to  the  at- 
tention of  the  court,  and  the  method  of 
raising  the  question  may  be  left  to  the 
sound  discretion  of  the  trial  judge.  Wet- 
more  V.  Rymer,  169  U.  S.  115,  121,  42  U 
ed.  682,  684,  18  Sup.  Ct.  Rep.  293.  It  may 
be  raised  by  a  general  denial  in  the  answer, 
where  the  state  practice  permits  of  that 
course.  Roberts  v.  Lewis,  144  U.  S.  653, 
36  L.  ed.  579,  12  Sup.  Ct.  Rep.  781.  In 
the  state  of  Connecticut,  imder  the  form  of 
denial  contained  in  this  answer,  the  answer 
raised  the  issue.  Sayles  v.  Fitzgerald,  72 
Conn.  391,  396,  4  Atl.  733.  Moreover,  the 
parties  to  the  suit  regarded  the  matter  as 
at  issue  under  the  pleadings,  and  it  was 
so  held  by  the  court.  The  motion  of  the 
plaintiff  to  strike  off  the  motion  to  dismiss 
for  want  of  jurisdiction  was  based  upon  the 
ground  that  that  issue  was  already  made 
in  the  pleadings.  The  question  was  proper- 
ly before  the  court.  It  is  also  insisted  that 
the  court  erred  in  itself  considering  the 
testimony,  and  in  not  submitting  the  is- 
sue to  the  jury.  But  while  the  court 
might  have  submitted  the  question  to 
the  jury,  it  was  not  bound  to  do  bo; 
the  parties  having  adduced  their  testi- 
mony, pro  and  con,  it  was  the  privilege 
of  the  court,  if  it  saw  fit,  to  dispose 
of  the  issue  upon  the  testimony  which  was 
fully  heard  upon  that  subject.  Wetmore 
T.  Rymer,  supra.     It  is  urged  that  the  de- 
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lay  in  making .  the  issue  and  bringing  it 
to  a  hearing  was  such  laches  upon  the 
part  of  the  defendants  as  to  preclude 
the  consideration  of  the  question.  Tlie 
issue  ivas  made  when  the  answer  was 
filed,  but  for  some  reason  neither  party 
forced  the  case  to  trial.  Apart  from  the 
imperative  duty  of  the  court  to  dismiss 
the  action  under  the  statute,  when  it  ap- 
pears that  the  case  is  not  within  the  juris- 
diction of  the  court,  we  find  nothing  in  the 
conduct  of  the  parties  to  support  the  sug- 
gestion of  laches.  If  it  be  true  that  the 
statute  9f  limitations  would  prevent  the 
beginning  of  a  new  action  in  the  state  court, 
that  fact  cannot  confer  jurisdiction  upon 
a  court  of  the  United  States,  in  the  abs^ce 
of  a  showing  of  diverse  citizenship." 

Costs  —  The  federal  court  has  discretion 
to  make  such  order  as  shall  be  just  as 
to  costs,  which  may  include  an  attorney's 
docket  fee.  Walsh  v.  Joplin,  etc.,  K  Co., 
(D.  C.  Kan.)  219  Fed.  345,  wherein  the 
court  said:  "It  would  seem  that  the  dis- 
cretion lodged  in  the  court  by  section  37  of 
the  Judicial  Code,  if  not  absolutely  limited 
by  the  provisions  of  section  824,  R.  8.,  4 
Fed.  Stat.  Annot.  90,  should  at  least  adapt 
itself,  so  far  as  practicable,  to  4he  spirit 
of  those  provisions.  Five  cases  in  which 
this  matter  has  been  up  for  consideration 
have  been  called  to  the  attention  of  the 
court.  They  disclose  some  contrariety  of 
opinion;  but  to  my  mind  little  difficulty 
should  be  experienced  in  arriving  at  a  rule 
both  just  and  equitable,  and  well  within 
the  power  of  the  court  expressly  conferred 
by  statute.  In  Smith  v.  Western  Union 
Telegraph  Co.,  (C.  C.  A.)  81  Fed.  242,' 
Judge  Baker  reifused  to  allow  a  docket 
fee,  in  any  amount,  upon  the  ground 
that  such  action  accorded  with  the  prac- 
tice in  the  entire  Seventh  circuit,  and 
that  a  practice  of  the  court  so  long  con- 
tinued ought  not  to  be  changed.  In 
all  the  other  cases  cited  a  fee  was  allowed. 
In  Josslyn  v.  Phillips,  (C.  C.)  27  Fed. 
Fed.  481,  Judge  (afterwards  Justice)  Brown 
thought  it  competent  for  the  court  to  allow 


such  a  fee  as  is  ordinarily  awarded  on  the 
final  disposition  of  the  cause,  viz.,  a  docket 
fee  of  $20.  In  Pellett  v.  Great  Northern 
Railway  Co.  et  al.,  (C.  C.)  106  Fed.  194, 
Judge  Hanford  allowed  a  fee  of  $10  up<» 
the  following  stated  ground:  'This  being 
an  action  at  law,  and  there  havine  been 
no  jury  trial,  and  no  depositions  having 
been  taken,  the  only  costs  which  the 
plaintiff  is  entitled  to  recover  are  the 
statutory    fees    of    the    clerk    for    services 

Serformed  at  the  instance  of  plaintiff  and  a 
ocket  fee  of  $10  prescribed  by  section  824, 
Rev.  St.  U.  S.'  In  Riser  v.  Southern  Rail- 
way Co.  et  al.,  (C.  C.)  116  Fed.  1014,  Sim- 
onton.  Circuit  Judge,  reaches  the  same  con- 
clusion as  Judge  Hanford  upon  practically 
*  the  same  reasoning.  In  Acker  et  al.  v. 
Charleston  k  W.  C.  Ry.  Co.,  (C.  C.)  190 
Fed.  288,  the  rule  announced  by  Judge  Sim- 
onton  was  reaffirmed.  It  seems  cl^r  that 
by  section  37,  above  quoted,  this  court  has 
discretion  to  make  such  order  as  shall  be 
iust  as  to  costs,  which  may  include  an  at- 
torney's docket  fee.  An  order  remanding  a 
cause  is  not  reviewable,  and  therefore  is  in 
the  nature  of  a  final  judgment.  Rendered 
without  the  intervention  of  a  jury,  it  falls 
logically  within  the  second  paragraph  of 
section  824,  supra.  An  attorney's  docket 
fee  of  $10  is  therefore  the  appropriate  al- 
lowance. It  is  unnecessary  to  review  the 
reasoning  of  the  cases  cited  in  which  such 
fees  have  been  allowed  as  costs.  That  reason- 
ing is  approved,  and  nothing  can  be  gained 
by  further  elaboration.  Obviously  the  rule 
involves  no  discrimination  against  the  re- 
moving party.  The  state  court  had  juris- 
diction of  the  cause.  A  plaintiff  has  tiie 
undoubted  right  to  bring  his  action  in  the 
forum  of  his  choice,  subject  to  the  right 
of  removal  where  the  statutory  grounds 
exist.  If  the  removal  is  improvidently 
sought,  the  removing  party  should,  to  this 
extent,  compensate  his  adversary  for  the 
inconvenience  and  expense  to  which  the  lat- 
ter has  been  subjected  without  legal 
rant." 


Vol.  IV,  p.  380,  sec.  8. 

Introductory  —  This  section  is  now  sub- 
stantially section  58  of  the  Judicial  Code 
(see  1912  Supp.  Fed.  Stat.  Annot.,  p.  156) 
and  the  cases  considered  at  this  place  were 
decided  under  that  section.  They  are  put 
here  because  earlier  notes  of  a  similar  char- 
acter are  to  be  found  at  the  place  in  the 
original  work  and  in  the  supplement. 

To  what  suit  applicable.  —  A  suit  in  the 
nature  of  a  bill  of  discovery  or  to  perpetuate 
testimony  is  not  a  suit  to  enforce  a  lien 
upon  or  claim  to  personal  property  within 
the  provisions  of  this  section.  Mutual  Life 
Ins.  Co.  of  New  York  v.  Painter,  (D.  C. 
1915)  220  Fed.  998,  wherein  the  court  held 
that  a  bill  for  the  chemical  and  pathological 
examination  of  the  vital  organs  of  a  de- 
ceased person  was  not  a  suit  to  enforce  a 
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lien  or  a  claim  to  personal  property  but  as 
a  bill  of  discovery  was  subject  to  the  pro- 
vision of  section  61. 

''Property"  as  including  stock  certificates. 
—  Corporate  stock  certificates  when  prop- 
erly indorsed  and  delivered  as  security  to  a 
trustee,  with  power  of  sale  in  case  of  default 
in  the  trust  agreement,  are  property  within 
the  definition  of  this  section,  conferring  ju- 
risdiction upon  the  court.  Blake  v.  Fore- 
man Bros.  Banking  Co.,  (N.  D.  111.  1914) 
218  Fed.  264. 

Removal  of  douds  from  title.  —  The  pro- 
vision in  this  section,  respecting  suits  to 
remove  clouds  from  title,  was  intended  to 
embrace,  and  does  embrace,  suits  of  thai 
nature  when  founded  upon  the  remedial 
statutes  of  the  several  states,  as  well  as 
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when  resting  upon  established  usages  and 
practice  in  equity.  Louisville,  etc.,  R.  Go. 
V.  Western  Union  Tel.  Co.,  (1914)  234  U.  S. 
369,  34  S.  Ct.  810,  58  U.  S.  (L.  ed.)  1366, 
which  further  held  that  a  suit  to  remove  a 
cloud  from  a  title  was  cognizable  in  the 
district  court  of  the  district  wherein  the 
property  is  located  although  neither  of 
the  parties  resided  in  that  district. 


The  warning  order  required  by  this  sec- 
tion is  not  necessary  where  the  person  in 
possession  of  the  property  against  whom  a 
suit  to  enforce  a  lien  is  brought,  is  witliin 
the  jurisdiction  of  the  court  and  duly  served 
with  a  subpoena  to  appear.  Blake  v.  Fore- 
man Bros.  Banking  Co.,  (N.  D.  111.  1914) 
218  Fed.  264. 

This  section  is  cited  in  Bucyrus  Co.  y. 
Mc Arthur,  (M.  D.  Tenn.  1914)  219  Fed.  266. 


Vol.  IV,  p.  386,  sec.  2. 

Powers  of  court.  —  As  stated  in  Re  Tyler, 
149  U.  8.  182,  13  Sup.  Ot.  786,  37  L.  ed. 
689,  "this  provision  does  not  restrict  the 
powers  of  a  federal  court  to  preserve  prop- 


erty in  the  custody  of  its  receiver  from 
external  attack."  Fidelity  Title,  etc.,  Co.  v. 
Kansas  Natural  Gas  Co.,  (D.  C.  Kan.  1913) 
219  Fed.  614. 


Vol.  IV,  p.  387,  sec.  3. 

Acts  and  transactions  in  carrying  on  busi- 
ness. —  Prior  demandi.  —  To  the  same  effect 
as  the  original  note,  see  Andrews  v.  King, 
(Tex.  1914)  170  S.  W.  862. 

Previous  leave  of  court  when  necessary. 
—  A  cause  of  action  accruing  before  the 
appointment  of  the  receiver  cannot  be  prose- 
cuted without  first  getting  leave  of  the 
court.  Andrews  v.  Jeter,  (Toe.  1914)  171 
8.  W.  838. 

One  appointed  receiver  of  a  railway  com- 
pany by  the  federal  court  is  not  liable  as 
such  receiver  for  torts  of  the  corporation 


occurring  before  his  appointment,  unless  the 
party  suing  first  obtams  permission  from 
the  court  in  which  the  receivership  is  pend- 
ing to  bring  such  suit.  But  a  receiver,  ap- 
pointed by  a  federal  court  to  take  charge 
of  railway  properties,  may  be  sued  for 
wrongful  acts  or  transactions  of  his  in  car- 
rying on  the  business  connected  with  the 
property,  without  previous  leave  of  the 
court  in  which  the  receivership  is  pending. 
8t.  Louis,  etc.  R.  Co.  t.  Dawson,  (Tex. 
1915)  174  8.  W.  850. 


Vol.  IV,  p.  389,  sec.  6. 

Relied  on  in  Murphy  y.  Pipkin,  (Ala. 
1914)  67  So.  675,  wherein  the  court  said: 
"It  appears  in  evidence  that  the  suit  in 
which  the  judgment  was  rendered  was 
brought  in  1885,  and  an  examination  of  the 
acts  in  the  ofiScial  edition  of  the  United 
States  Statutes  at  Large  shows  that  in  those 
acts,  which  limited  the  jurisdiction  of  the 


federal  courts,  so  far  as  concerned  amount 
involved,  to  cases  where  the  matter  in  dis- 
pute, exclusive  of  interest  and  costs,  ex- 
ceeded the  sum  or  value  or  $2,000,  instead 
of  $500  as  previously,  there  is  an  express 
proviso  saving  suits  commenced  before  their 
passage.'' 


Vol.  IV,  p.  393,  sec.  649. 

Applicable  to  District  Courts.  —  Under 
section  291  of  the  Judicial  Code,  1912  Supp., 
Fed.  Stat.  Annot.  249,  this  section  ia  now 


applicable  to  the  present  District  Courts. 
Ladd  &  Tilton  Bank  v.  Lewis  A.  Hicks  Co., 
(CCA.  9th  Cir.  1914)  218  Fed.  310. 


Vol.  IV,  p.  396,  sec.  3. 

Effect  of  proviso.  —  The  prohibition  in 
this  section  is  absolute,  and  without  excep- 
tion, against  action  by  judges  in  interest  or 
relation,  and  consent  of  the  parties  will  not 


authorize  a  judge,  subject  to  the  statute,  to 
continue  in  the  exercise  of  jurisdiction. 
Utz,  etc.,  Co.  V.  Regulator  Go^  (0.  C  A. 
8th  Cir.  1914)  213  Fed.  315. 


Vol.  IV,  p.  398,  sec.  5. 

Section  238  of  the  Judicial  Code  (see  1912 
Supp.  Fed.  Stat.  Annot.  231 )  has  superseded 
this  section  and  the  authorities  considered 
at  this  place  were  decided  under  section 
238,  but  jirere  put  here  because  the  earlier 
authorities  relating  to  direct  appeals  to  the 


691 


Supreme  Court  are  to  be  found  at  this  place 
in  the  original  work  and  in  the  supple- 
ments. 

Mandamus  as  substitute  for  appeal  or 
writ  of  error.  —  In  Ex  parte  Roe,  (1914) 
234  U.  S.  70,  34  S.  Ct.  722,  68  U.  S.  (L.  ed.) 


VoL  IV»  p.  888,  sec  5. 


JUDICIARY. 


VoL  IV,  p.  898,  sec.  5. 


1217,  it  appeared  that  by  an  action  begun 
in  a  state  court  in  Harrison  county,  Texas, 
W.  L.  Roe  sought  to  recover  from  the  Texas 
A  Pacific  Railway  Company,  a  Federal  cor- 
poration, $30,000  as  damages  for  personal 
injuries  sustained  through  its  negligence 
while  he  was  in  its  employ  as  a  brakeman, 
and  while  both  were  engaged  in  interstate 
commerce.  In  due  time  and  in  the  accus- 
tomed way,  the  case  was  removed  into  the 
district  court  of  the  United  States  for  that 
district  upon  the  sole  ground  that  it  was 
one  arising  under  a  uiw  of  the  United 
States,  in  that  the  defendant  was  chartered 
by  an  act  of  Congress.  The  plaintiff  then 
moved  that  the  case  be  remanded  upon  the 
ground  that  it  also  arose  under  the  Federal 
employers'  liability  act,  and  therefore  was 
not  removable.  After  a  hearing,  the  motion 
was  denied,  for  reasons  assign^  in  the  sec- 
ond branch  of  the  opinion  in  Van  Brimmer 
v.  Texas  &  P.  R.  Co.,  190  Fed.  394,  397. 
The  plaintiff  then  petitioned  the  supreme 
court  for  a  writ  of  mandamus  commanding 
the  judge  of  the  district  court  to  remand 
the  case.  A  rule  to  show  cause  was  granted, 
and  the  respondent  answered  that  the  mo- 
tion to  remand  had  been  denied  because, 
upon  consideration,  he  believed  the  case  was 
lawfully  removed.  On  these  facts  the  rule 
was  discharged  and  the  petition  dismissed 
on  the  ground  that  mandamus  was  not  the 
proper  method  of  raising  the  question  of 
whether  the  case  was  properly  removed. 
The  court  said:  "Whether  the  ruling  was 
right  or  wrong,  it  was  a  judicial  act,  done 
in  the  exercise  of  a  jurisdiction  conferred 
by  law,  and,  even  if  erroneous,  was  not  void 
or  open  to  collateral  attack,  but  only  sub- 
ject to  correction  in  an  appropriate  ap- 
pellate proceeding.  Like  any  other  ruling 
in  the  process  of  the  case,  it  will  be  regu- 
larly subject  to  appellate  review  after 
final  judgment,  and  the  authorized  mode 
of  obtaining  such  a  review,  the  action 
being  at  law,  is  by  a  writ  of  error.  The 
accustomed  office  of  a  writ  of  mandamus, 
when  directed  to  a  judicial  officer,  is  to 
compel  an  exercise  of  existing  jurisdic- 
tion, but  not  to  control  his  decision.  It 
does  not  lie  to  compel  a  reversal  of  a  deci- 
sion, either  interlocutory  or  final,  made  in 
the  exercise  of  a  lawful  jurisdiction,  espe- 
cially where  in  regular  course  the  decision 
may  be  reviewed  upon  a  writ  of  error  or  an 
Appeal.  And  this  is  true  of  a  decision  de- 
nying a  motion  to  remand." 

Fnyolous  grounds  cannot  give  the  Su- 
preme Court  jurisdiction  to  review  a  judg- 
ment of  the  District  Court.  Toop  v.  Ulysses 
Land  Co.,  (1915)  237  U.  S.  680,  35  S.  Ct. 
739,  59  U.  S.  (L.  ed.)  1127;  De  Beam  v. 
Safe  Deposit,  etc.,  Co.,  (1914)  233  U.  S.  24, 
34  S.  Ct.  584,  58  U.  S.   (L.  ed.)  833. 

Habeas  corpus  cases.  —  In  Collins  y. 
Board  of  Control  of  Louisiana  State  Peni- 
tentiary, (C.  C.  A.  6th  Cir.  1916)  219  Fed. 
885,  it  was  held  that  an  order  dismissing 
A  writ  of  habeas  corpus  issued  upon  a  peti- 
tion which  did  not  show  the  existence  of  any 
Jurisdictional  ground  for  review  other  than 
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that  the  petitioner  was  ''in  custody  in  viola- 
tion of  the  Constitution  of  the  United 
States''  (R.  S.  sec.  763,  3  Fed.  Stat.  Annot 
167)  was  appealable  direct  to  the  Supreme 
Court  and  that  the  Circuit  Court  of  Appeals 
had  no  jurisdiction  to  review  the  ruling. 


Appeals  Dqect  to  Sitpbeme  Coubt. 

Olatue  1.    In  any  case  in  tohich  the  juris- 
diction  of  the  court  is  in  issue. 

Jurisdiction  of  court  in  issue.  —  In  any 
case  in  which  the  jurisdiction  of  the  District 
court  is  in  issue  a  direct  appeal  lies  to  the 
Supreme  Court  by  virtue  of  clause  1.  See 
Gilbert  y.  David,  (1915)  235  U.  S.  561,  36 
S.  Ct.  164,  59  U.  S.  (L.  ed.)  360. 

Jurisdiction  is  in  issue  where  the  District 
Court  dismisses  a  case  before  it  on  the 
ground  that  a  prerequisite  to  the  bringing 
of  the  action  is  lacking,  to  wit,  a  sufficient 
publication  under  the  Materialmen's  Act. 
Alexander  Bryant  Co.  v.  New  York  Steam 
Fitting  Co.,  (1914)  235  U.  S.  327,  35  S.  Ct. 
108,  59  U.  S.  (L.  ed.)  253. 

An  objection  that  the  court  below  ex- 
ceeded its  power  in  the  extent  of  its  inquiry 
and  the  judgment  rendered  is  not  a  question 
of  the  want  of  jurisdiction  within  this  sec- 
tion but  one  of  an  excess  of  it,  and  a  motion 
to  dismiss  an  appe&l,  proceeding  upon  such 
theory,  must  be  dismissed.  Ex  parte  Jim 
Hong,  (C.  C.  A.  9th  Cir.  1914)  211  Fed.  73. 

Where  no  real  question  of  the  District 
Court's  jurisdiction  is  involved,  nor  any 
constitutional  or  treaty  question,  there  is  no 
basis  for  a  direct  writ  of  error.  Pronovost 
y.  U.  S.,  (1914)  232  U.  S.  487,  34  S.  Ct 
391,  58  U.  S.  (L.  ed.)  696. 

If  the  jurisdiction  of  the  district  court  is 
in  issue  there  is  a  direct  appeal  to  the 
United  States  Supreme  Court,  but  whether 
upon  the  showing  in  the  bill  the  appellant 
is  entitled  to  relief  sought  is  not  a  jurisdic- 
tional question.  Louisville,  etc.,  R.  Co.  v. 
Western  Union  Tel.  Co.,  (1914)  234  U.  8. 
369,  34  S.  Ct.  810,  58  U.  S.  (L.  ed.)  1356. 

In  Farrugia  y.  Philadelphia,  etc.,  R.  Co., 
(1914)  233  U.  S.  352.  34  S.  Ct.  591,  68  U. 
S.  (L.  ed.)  996,  it  was  held  that  the  facts 
in  the  case  did  not  warrant  a  direct  appeal 
to  the  Supreme  Court  and  the  writ  of  error 
was  dismissed.  The  facts  involved  and  the 
reason  for  the  decision  were  stated  by  the 
court  in  language  as  follows :  "This  was  an 
action  against  a  railway  company  to  recover 
for  personal  injuries.  The  right  of  action 
was  predicated  upon  the  Federal  Employ- 
ers' Liability  Act  of  April  22,  1908,  c.  149, 

35  Stat.  66,  as  amended  April  5, 1910,  c.  143. 

36  Stat.  291,  and  it  was  alleged  that  the 
injuries  were  sustained  while  the  defendant 
was  engaged,  and  while  the  plaintiff  was  cm- 
ployed  by  it,  in  interstate  commerce.  There 
was  a  plea  of  not  guilty,  and  a  trial  re- 
sulted m  a  judgment  oi  compulsory  non- 
suit. The  case  is  here  upon  a  direct  writ 
of  error  based  upon  a  certificate  that  the 
court's  decision  was  given  upon  a  jurisdic- 


VoL  IVy  p.  398,  sec.  5. 
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tional  ground,  namely,  thai  'the  evidence 
produced  at  the  said  trial  of  the  case  did 
not  disclose  that  plaintiff,  at  the  time  of 
the  happening  of  tne  accident  by  which  he 
received  the  injuries  complained  of,  was  en- 
gaged in  interstate  commerce.'  Although 
counsel  have  presented  the  case  as  if  it 
were  properly  here,  it  is  manifest  that  it 
is  not.  The  clause  in  section  238  of  the 
Judicial  Code  [1912  Supp.  Fed.  Stat.  Annot. 
230],  providing  for  a  direct  writ  of  error 
'in  any  case  in  which  the  jurisdiction  of  the 
court  is  in  issue'  refers,  as  we  have  repeat- 
edly held,  to  cases  in  which  the  power  of  the 
court,  as  a  Federal  court,  to  hear  and  deter- 
mine the  cause  is  in  controversy.  Fore 
River  Shipbuilding  Co.  ▼.  Hagg,  219  U.  S. 
176,  178;  United  States  v.  Congress  Con- 
struction Co.,  222  U.  S.  199;  Darnell  v. 
Illinois  Central  Railroad  Co.,  225  U.  8.  243. 
No  such  issue  is  here  disclosed.  The  power 
of  the  court,  as  a  Federal  court,  to  hear 
and  determine  the  case  was  not  questioned. 
Nor  did  the  court  hold  that  it  was  without 
jurisdiction  in  that  sense.  On  the  contrary, 
it  proceeded  to  a  hearing  and  decided  that 
the  plaintiff  could  not  recover  under  the 
Federal  act»  because  one  element  of  his  as- 
serted cause  of  action  was  without  any  evi- 
dence to  sustain  it.  Had  the  action  been 
brought  in  a  state  court,  as  it  could  have 
been,  the  same  question  would  have  arises, 
and  had  the  evidence  been  similarly  insuffi- 
cient a  like  decision  must  have  ensued.  We 
say  the  action  could  have  been  brought  in 
a  state  court,  because  section  6  of  the  Fed- 
eral act  declares:  'The  jurisdiction  of  the 
courts  of  the  United  States  under  this  act 
shall  be  concurrent  with  that  of  the  courts 
of  the  several  states,  and  no  case  arising 
under  this  act  and  brought  in  any  state 
court  of  competent  jurisdiction  shall  be  re- 
moved to  any  court  of  the  United  States.' 
And  we  say  the  result  must  have  been  the 
same  in  a  state  court  upon  similar  evidence, 
because  the  right  of  recovery  given  by  the 
act  (§1)  is  restricted  to  injuries  suffered 
while  the  employee  is  employed  in  interstate 
commerce.  It  follows  that  there  was  no 
basis  for  the  direct  writ  of  error.  If  a  re- 
view of  the  decision  was  desired  it  should 
have  been  sought  in  the  Circuit  Court  of 
Appeals." 

An  appeal  from  an  order  of  dismissal 
nude  under  section  37  of  the  Judicial  Code 
(see  1912  Supp.  Fed.  Stat.  Annot.  p.  150), 
lies  to  the  Supreme  Court  and  not  to  the 
Court  of  Appeals.  Rogers  ▼.  Hennepin 
County,  (C.  C.  A.  8th  Cir.  1916)  220  Fed. 
463. 

Where  the  question  is  only  one  of  gen- 
eral equity  jurisdiction  and  practice  no  di- 
rect appeal  lies.  Geneva  Furniture  Mfg. 
Co.  V.  Karpen,  (1915)  238  U.  S.  254,  36 
8.  Ct.  788.  69  U.  S.  (L.  ed.)  1296. 

A  certificate  of  jurisdiction  is  required  to 
anthorize  the  Supreme  Court  to  directly  re- 
view a  judgment  of  the  District  Court  on 
the  ground  that  a  question  of  jurisdiction 
is  involved  where  the  question  gets  to  the 
Supi^eme  Court  on  a  writ  of  error  which 
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brings  up  the  whole  case.  Apapas  v.  U.  S., 
(1914)  233  U.  S.  587,  34  S.  Ct  704,  68 
U.  S.  (L.  ed.)  1104. 

CIoiMes  i-$,  Oi«es<fotie  inuler  lAe  Con- 
atitutidn  and  Treaties  of  the  United 
States, 

Question  arising  under  Constitution  gen- 
erally.—^  By  this  seetion  in  addition  to  the 
power  conferred  to  bring  directly  to  this 
court  a  question  of  jurisdiction  of  a  trial 
court  as  a  Federal  court  under  the  condi- 
tions and  subject  to  the  limitations  stated, 
the  right  to  directly  review  in  a  case  of  this 
kind  is  conferred  only  "in  any  case  that  in- 
volves the  construction  or  application  of  the 
Constitution  of  the  United  States;  in  any 
case  in  which  the  constitutionality  of  any 
law  of  the  United  States,  or  the  validity 
or  construction  of  any  treaty  made  under 
its  authority  is  drawn  in  question;  and  in 
any  case  in  which  the  constitution  or  law 
of  a  State  is  claimed  to  be  in  contravention 
of  the  Constitution  of  the  United  States." 
Apapas  V.  U.  S.,  (1914)  233  U.  S.  687,  34 
8.  Ct.  704,  68  U.  S.  (L.  ed.)  1104. 

A  constitutional  question  is  not  involved 
where  the  trial  court  admits  over  objec- 
tion testimony  as  to  a  statement  or  ad- 
mission of   an   Indian   accused  of  murder 
on  an  Indian  Reservation  merely  because 
the  objection  rests  on  the  ground  that  the 
admission  violated  the  constitutional  guar- 
antee against  compulsory  self-incrimination. 
Apapas  V.  U.  S.,  (1914)  233  U.  S.  587,  34 
S.  Ct.  704,  58  U.  8.  (L.  ed.)  1104,  wherein 
the    court    said:      "Under    this    condition 
•     •     •     there  is  no  ground  whatever  for 
saving  that  a  constitutional  right  was  in- 
volved   within    the    exceptions    created    by 
9  238  so  as  to  lustify  disregarding  the  regu- 
lar course  of  judicial  procedure  by  coming 
directly  to  this  court.     The  theorv  upon 
which  it  is  insisted  in  argument  that  the 
right  to  direct  review  results  because  of  the 
action  of  the  trial  court  as  to  the  admission 
of  the  statement  is  based  upon  the  premise 
that  because  the  Constitution  guaranteed 
against  compulsory  self-incrimination,  there- 
fore any  objection  made  to  the  admission  of 
the  statement  or  confession  by  the  accused 
necessarily  and  inherently  involved  a  con- 
stitutional right,  and  amounted  to  a  state- 
ment of  the  same,  although  no  express  men- 
tion  was   made   of   the   Constitution,   and 
nothing  appears  to  indicate  that  any  con- 
tention whatever  existed  as  to  the  signifi- 
cance  and   operation   of  the   Constitution. 
But  this  proposition,  If  carried  to  its  legiti- 
mate conclusion,  would  embrace  every  con- 
ceivable controversy   as   to   every  possible 
right,  since,  under  a  constitutional  system 
of    government,    all    rights,    in    their    last 
analysis,  are  referable  to  the  safeguards  of 
the  Constitution.    But  we  need  not  further 
demonstrate  the  unsoundness  of  the  conten- 
tion, since  it  is  directly  in  conflict  with  the 
settled  rule  which  we  have  just  re-stated  in 
the  Itow  Case.    And  although  to  go  further 
is  superfluous,  to  prevent  misconception  or 
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unfounded  inferences  as  to  what  we  decide, 
we  say  that  must  not  be  understood  as  hold- 
ing that»  even  although  it  be  assumed,  for 
Ihc  sake  of  argument,  that  the  constitu- 
tional guaranty  against  compulsory  self- 
incrimination  would  apply  to  an  objection 
made  to  the  offer  in  eridenoe  of  an  admis- 
sion by  an  accused  person,  it  would  follow 
that  such  guaranty  would  be  involved  in  an 
objection  to  the  admission  in  evidence  of  a 
confession  in  the  sense  of  9  288,  even  if,  in 
making  the  objection,  tiie  guaranty  of  the 
Constitution  was  expressly  referred  to,  un- 
less there  was  some  real  controversy  con- 
cerning the  meaning  of  the  constitutional 
guaranty.  We  make  this  reservation  bo- 
cause  it  is  quite  apparent  that  such  an  ob- 
jection, in  the  absence  of  some  difference  as 
to  the  significance  of  the  Constitution, 
might  well  involve  but  the  exercise  of  dis- 
cretion as  to  the  order  or  method  of  proof, 
and  the  calling  into  play  of  judgment  to 
determine  whetiier  or  not  the  proof  as  of- 
fered brought  the  question  which  was  to  be 
decided  within  the  undisputed  scope  of  the 
constitutional  safeguard.  In  other  words, 
we  do  not  hold  that  any  and  every  objection 
to  the  admission  of  a  statement  or  confes- 
sion of  an  accused  can  be  made  to  involve 
the  construction  of  the  Constitution  merely 
by  referring  to  that  instrument  when  in 
substance  and  effect  there  is  no  controversy 
concerning  the  Constitution,  but  only  a  con- 
tention as  to  the  methods  of  procedure. 
Conceptions  which  are  well  illustrated  by 
the  record  before  us,  where  the  entire  argu- 
ment concerning  the  Constitution  is  based 
on  the  following  objection  taken  to  the  ad- 
mission of  the  statement  of  the  accused: 
Counsel  for  accused,  'One  minute.  We  ob- 
ject that  there  is  no  proper  foundation  laid 
for  a  confession,  as  tnere  is  no  evidence  to 
show  that  ther^  was  any  (no)  inducement 
or  immunity  offered,  or  what  the  circum- 
stances were  under  which  the  statement  was 
made.' " 

Impairment  of  obligatioB  of  contract.— 
In  Moore-Mansfield  Const.  Co.  v.  Elec- 
trical Installation  Co.,  (1914)  234  U.  8. 
619,  34  S.  Ct.  941,  58  U.  8.  (L.  ed.)  1503, 
the  question  in  issue  being  the  jurisdiction 
of  the  Supreme  Court  to  entertain  a  direct 
appeal  from  the  District  Court,  Mr.  Jus- 
tice Lurton  for  the  former  court,  said: 
''It  has  been  many  times  decided  that  a 
writ  of  error  will  not  lie  from  this  court 
to  a  state  court  under  §  709,  Revised  8tat- 
utes,  on  the  ground  that  the  obligation  of 
a  contract  has  been  impaired  by  a  change 
in  the  decision  of  the  court  in  respect  to 
the  meaning  and  scope  of  a  statute,  the 
validity  of  which  has  not  been  denied.  'In 
order  to  come  within  the  provision  of  the 
Constitution  of  the  United  States,  which 
declares  that  no  state  shall  pass  any  law 
impairing  the  obligation  of  contracts,  not 
only  mu^  the  obligation  of  a  contract  have 
been  impaired,  but  it  must  have  been  im- 
paired by  some  act  of  the  legislative  power 
of  the  state,  and  not  by  a  decision  of  its 
judicial    department   only.     The   appellate 


594 


jurisdiction  of  this  court,  upon  writ  of  error 
to  a  state  court,  on  the  ground  that  the 
obligation  of  a  contract  has  beos  impaired^ 
can  be  invoked  only  when  an  act  of  the  legia^ 
laturo  alleged  to  be  repugnant  to  tibe  C^- 
stitution  of  the  United  States  has  been 
decided  by  the  state  court  to  be  valid,  aad 
not  when  an  ael  admitted  to  be  valid  baa 
been  misconstrued  by  the  court.'  Central 
Land  Co.  v.  Laidley,  159  U.  8.  103,  109,  40 
L.  ed.  01,  98,  18  Sup.  Ct  Rep.  80;  see  alsa 
Bacon  v.  Texas,  163  U.  8.  207,  220,  41  L. 
ed.  132,  137,  10  Sup.  Ct.  Rep.  1023;  Loeb 
V.  Columbia  Twp.  179  U.  S.  479,  498,  45 
L.  ed.  285,  291,  21  Sup.  Ct  Rep.  174;  Na- 
tional Mut.  Bldg.  &  L.  Asso.  v.  Brahan,  193 
U.  S.  835,  48  L.  ed.  823,  24  Sup.  Ct.  Rep. 
532.  If,  therefore,  a  mere  change  of  deci- 
sion by  a  state  court  in  respect  of  the  mean- 
ing and  scope  of  a  state  statute,  not  claimed 
to  be  invalid  or  repugnant  to  the  Constitu- 
tion of  the  United  States,  does  not  consti- 
tute an  impairment  of  a  contract  within  the 
meaning  of  the  contract  clause  of  the  Con- 
stitution, it  must  follow  that  a  case  other- 
wise within  the  jurisdiction  of  a  district 
court  of  the  United  States,  and  reviewable 
in  the  circuit  court  of  appeals,  is  not  a  case 
which  may  come  direct  to  tiiis  court  merely 
because,  in  the  course  of  the  case,  a  question 
arises  touching  the  effect  of  sucii  a  chsjoge 
of  decision  upon  tiie  rights  of  the  parties. 
Courts  of  the  United  States  are  courts  of 
independent  jurisdiction,  and  when  a  ques- 
tion arises  in  a  United  States  court  as  to 
the  effect  of  a  change  in  decision  which 
detrimentally  affects  contract  righta  and 
obligation  entered  into  before  such  change, 
such  rights  and  obligations  should  be  de- 
termined by  the  law  as  judicially  deter- 
mined at  the  time  the  rights  accrued.  In 
every  such  case  the  Federal  courts,  while 
leaning  to  the  view  of  the  state  oourt  as 
to  the  validity  or  interpretation  of  a  law  of 
the  state,  will  exercise  an  independent  judg^ 
ment,  and  will  not  necessarily  follow  state 
judicial  decisions  rendered  subsequently." 

CoBstitntienal  question  rendered  inmia- 
terial  by  subsequent  events.  —  Where  a 
writ  of  error,  is  taken  from  the  District 
Court  to  the  Supreme  Court  on  the  ground 
that  a  state  statute  on  whidi  the  judgment 
was  based  violates  a  provision  of  the  United 
States  Constitution,  if  since  the  trial  of  the 
ease  decisions  of  the  state  court  have  held 
the  statute  to  violate  provisions  of  the  state 
constitution  the  Supreme  Court  will  not 
consider  the  question  whether  it  also  vio- 
lates provisions  of  the  United  States  Consti- 
tution. Metzger  Motor  Car  Co  v.  Parrott, 
(1914)  233  U.  S.  36,  34  8.  Ct  575,  58 
U.  S.  (L.  ed.)  887,  wherein  the  court  said: 
The  duty  of  considering  the  contention 
here  urged,  the  unconstitutionality  of  the 
statute,  is  rendered  unnecessary  by  decisions 
of  the  Supreme  Court  of  the  state  since  the 
trial  of  this  case  in  which  the  statute  was 
held  void  because  in  conflict  with  both  the 
state  and  the  United  Stat»  constitutions. 
Daughtery  v.  Thomas,  174  Mich.  371 ;  Barry 
v.  Metzger  Motor  Car  Co.,  175  Mich.  466 


YoL  IV,  p.  SaS,  MC  5. 


JUDICIARY. 


Vol.  IV.  p.  409,  sec  6. 


We  flay  this  because  while  it  is  undoubtedly 
our  duty  to  decide  for  ourselves  whether 
the  statute  is  repugnant  to  the  Constitu- 
tion of  the  United  Stata^  we  must  accept 
the  ruling  of  the  state  court  as  to  the  re> 
pugnancy  of  the  statute  to  the  state  coo- 
stitution.  As  the  effect  of  the  state  decision 
on  that  subject  is  to  determine  that  od  MHo 
the  statute  waa  void,  and  as  there  was  ad- 
mittedly no  right  to  recover  in  the  absence 
of  a  Yuid  statute,  the  obvious  duty  to  re- 
verse results." 

Frivolons  constitutional  question.  —  A 
writ  of  error  from  the  United  States  Su- 
preme Court  to  a  United  States  District 
Court  on  the  ground  that  a  constitutional 
question  is  in  issue  will  be  dismissed  if  it 
api>ears  that  the  question  is  frivolous  in 
view  of  previous  decisions  on  the  subject. 
Brolan  v,  U.  8.,  (1915)  236  U.  S.  216,  35 
S.  Ct.  285,  69  U.  S.  (L.  ed.)  544. 

Issue  must  appear  of  record.  — A  con- 
stitutional question  not  raised  in  the 
District  Court  below  cannot  be  directly  re- 
viewed in  the  Supreme  Court.  Apapas  v. 
U.  S.,  (1914)  233  U.  8.  687,  34  S.  Ct  704, 
58  U.  S.  (L.  ed.)  1104. 

Scope  of  review.  —  If  the  United  States 
Supreme  Court  has  jurisdiction  to  review  a 
case  originating  in  a  United  States  District 
Court  on  the  ground  that  a  constitutional 
question  is  in  issue  it  may  determine  all 
the  questions  involved.  Brolan  v.  U.  S., 
(1916)  236  U.  S.  216,  35  8.  Ct.  285,  59 
U.  S.  (L.  ed.)  544. 


Where  the  jurisdiction  of  the  federal 
court  is  invoked  because  of  questions  raised 
under  the  Constitution  of  the  United  States, 
and  not  because  of  diversity  of  citizenship, 
it  extends  to  the  determination  of  all  ques- 
tions presented,  irrespective  of  the  dispo- 
sition that  may  be  made  of  the  federal  ques- 
tions, or  whetner  it  is  necessan^  to  decide 
them  at  all.  Louisville,  etc.,  R.  Co.  v.  Finn, 
(1915)  235  U.  8.  601,  35  8.  Ct.  146,  59  U. 
8.  (L.  ed.)  879. 

Where  a  treaty  is  in  issue  there  a  direct 
appeal  to  the  Supreme  Court  is  authorized 
by  this  section.  Johnson  v.  Oearlds,  (1914) 
234  U.  8.  422,  34  S.  Ct.  794,  58  U.  S.  (L. 
ed.)  1383;  McGovem  v.  Philadelphia,  etc., 
R.  Co.  (1914)  235  U.  8.  389,  35  8.  Ct.  127, 
59  U.  8.  (L.  ed.)  283. 


Clause  5,    Validity  of  United  Staies  law  or 
treaty  or  construction  of  treaty. 

Moot  question.  —  In  U.  8.  v.  Hamburg- 
Amerikanische  Packetfahrt-Actien  Gesell- 
schaft,  (1916)  239  U.  S.  466,  36  8.  Ct.  212, 
which  was  an  appeal  from  a  judgment  of 
the  District  Court  holding  an  agreement  of 
ocean  steamship  companies  including  Brit- 
ish and  German,  in  violation  of  the  anti- 
trust act,  it  was  held  that  the  merits  of 
the  case  would  not  be  considered  in  view  of 
the  European  war  which  made  the  question 
a  moot  one. 
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A  proceeding  for  naturalization  under  the 
Act  of  June  29,  1906,  ch.  3592,  34  Stat.  L. 
596,  1909  Supp.  Fed.  Stat.  Annot.  365,  is 
not  a  "case"  within  the  meaning  of  the  text 
section,  and  there  being  no  provision  for 
direct  review  in  the  Naturalization  Act  a 
Circuit  Court  of  Appeals  is  without  juris- 
diction to  review  the  decision  of  a  federal 
court  in  such  a  proceeding.  Moreover,  the 
admission  of  an  alien  to  citizenship  is  a 
political  and  not  a  judicial  act,  and,  naving 
been  vested  by  Congress  in  the  courts  to  be 
exercised  on  proof  "to  the  satisfaction  of 
the  court''  its  exercise  is  discretionary  and 
not  reviewable.  United  States  v.  Neuge- 
bauer,  (C.  C.  A.  8d  Cir.  1911)  221  Fed.  938. 

Review  of  order  dismissing  habeas  corpus. 
—  Hie  appellate  jurisdiction  of  the  Circuit 
Court  of  Appeal  as  defined  in  this  section 
does  not  extend  to  the  review  of  an  order 
dismissing  a  writ  of  habeas  corpus  issued 
on  the  jurisdictional  ground  that  the  peti- 
tioner is  "in  custody  in  violation  of  the 
Constitution  of  the  United  States"  (R.  S., 
sec.  753,  3  Fed.  Stat.  Annot.  167),  as  such 
a  ruling  is  within  the  provisions  of  section 
238  of  the  Judicial  Code  (see  1912  Supp. 
Fed.  Stat.  Annot.  231),  and  appealable  di- 
rect to  the  Supreme  Court.  Collins  v.  Board 
of  Control  of  iiouisiana  State  Penitentiary, 
(C.  C.  A.  5th  Cir.  1915)  219  Fed.  885. 
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n.  Final  Decisions. 

The  jurisdiction  of  the  Circuit  Court  of 
Appeals.  —  To  the  same  effect  as  the  orig- 
inal note,  see  Gladys  Belle  Oil  Co.  v.  Mack- 
ey,  (C.  C.  A.  8th  Cir.  1914)  216  Fed.  129. 

When  decision  is  final.  —  Under  the  de- 
cisions an  adjudication  is  a  final  appealable 
order  If  it  involves  a  determination  of  a 
substantial  right  against  a  party  in  such 
a  manner  as  leaves  him  no  i^equate  relief 
except  by  recourse  to  an  appeal.  Odell  v. 
H.  Batterman  Co.,  (C.  C.  A.  2d  Cir.  1915) 
223  Fed.  292. 

A  decree  of  a  District  Court  on  a  de- 
murrer to  a  cross-bill,  which  does  not  dis- 
miss the  cross-bill  itself  and  which  disposes 
of  only  a  part  of  the  issues  made  therein, 
allowing  the  demurring  defendants  to  an- 
swer and  retaining  tiie  case  as  to  the  cross- 
bill for  further  proceedings,  is  not  a  final 
decree  or  judgment  from  which  an  appeal 
by  the  crdes  complainant  will  lie.  Gladys 
Belle  Oil  Co.  v.  Mackey,  (C.  C.  A.  8th  Oir. 
1914)  216  Fed.  129. 

Affirming    interlocutory   order.  —  To  the 
same  effect  as  the  original  note,  see  Mit- 
chell Store  Building  Co.  v.  Carroll,  (1914) 
232  U.  S.  379,  34  8.  Ct.  410,  58  U.  S.   (L. 
ed.)  650. 

An  order  for  the  sale  of  property  in  fore- 
closure proceedings  is  appealable  as  a  final 
decision  within  the  meaning  of  this  section. 
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The  fact  that  the  sale  is  subject  to  con- 
firmation is  immaterial.  Central  Trust  Co. 
of  New  York  v.  Chicago,  etc.,  R.  Co.,  (C.  C. 
A.  2d  Cir.  1914)  218  Fed.  336. 

In  receivership  proceedings  wherein  re- 
ceivers were  appointed  for  a  tenant  an  order 
denying  a  request  by  the  landlord  to  be 
permitted  to  sue  the  receivers  and  the  ten- 
ant in  ejectment  was  held  to  be  a  final  order 
from  which  an  appeal  might  be  taken. 
Odell  V.  H.  Batterman  Co.,  (C.  C.  A.  2d 
Cir.  1915)  223  Fed.  292. 

V.  When  Decisions  of  Cntouir  Coubts  of 
Appeals  Abe  Final. 

Jurisdiction  depending  entirely  on  di- 
verse citizenship,  etc.  —  To  the  same  effect 
as  the  original  note,  see  Norton  v.  White- 
side, (1915)  239  U.  S.  144,  36  S.  Ct.  97; 
Roman  Catholic  Church  of  St.  Anthony  v. 
Pennsylvania  R.  Co.,  (1915)  237  U.  S.  575, 

35  8.  Ct.  729,  59  U.  S.  (L.  ed.)  1119;  Mc- 
Cormick  v.  Oklahoma  City,  (1915)  236  U. 
S.  667,  36  S.  Ct.  465,  59  U.  S.  (L.  ed.)  771. 

By  the  express  provisions  of  this  section 
the  judgment  is  final  where  the  jurisdiction 
of  tibe  District  Court  i«  dependent  entirely 
on  diverse  citizenship.  Louisville,  etc.  R. 
Co.  V.  Western  Union  Tel.  Co.,  (1916)  237 
U,  S.  300,  35  S.  Ct.  598,  69  U.  S.  (L.  ed.) 
965. 

"It  is  well  settled  that,  in  order  to  review 
the  judgment  of  the  circuit  court  of  appeals, 
jurisdiction  in  the  district  court  must  not 
have  rested  upon  diverse  citizenship  alone, 
but  that  jurisdiction  must  in  part,  at  least, 
have  arisen  because  of  averments  showing 
a  cause  of  action  under  the  Constitution  or 
laws  of  the  United  States;  and  in  order  to 
come  to  this  court  by  writ  of  error  to  the 
circuit  court  of  appeals  such  allegations  of 
Federal  right  must  be  found  in  the  com- 
plaint. MacFadden  v.  United  States,  210 
U.  S.  436,  52  L.  ed.  1137,  28  Sup.  Ct.  Rep. 
762.  The  allegations  in  that  respect  must 
show  as  a  basis  of  action  a  substaintial  con- 
troversy respecting  the  Constitution  or  laws 
of  the  United  States.  Hull  v.  Burr,  234 
U.  S.  713,  58  L.  ed.  1559,  34  Sup.  Ct.  Rep. 
892.  In  the  absence  of  such  allegations  in 
the  complaint  the  jurisdiction  of  the  circuit 
court  of  appeals  is  final."  Delaware,  etc., 
R.  Co.  V.  Yurkonis,   (1915)  238  U.  8.  439, 

36  S.  Ct.  902,  59  U.  S.  (L.  ed.)  1397. 
Jurisdiction  not   depending   entirely   on 

diverse  citizenship,  etc.  —  In  Christianson 
V.  King  County,  (1915)  239  U.  S.  356,  36 
S.  Ct.  114,  the  court  said:  "The  motion  to 
dismiss  must  be  denied.  It  sufiiciently 
appears  from  the  amended  bill  that  jurisdic- 
tion did  not  depend  solely  upon  the  citizen- 
ship of  the  respective  parties  but  that  the 
controversy  involved,  with  other  questions, 
the  construction  of  the  act  of  Congress  pre- 
scribing the  autliority  of  the  territorial  leg- 
islature. In  this  view,  the  decision  of  the 
Circuit  Court  of  Appeals  is  not  final.  Vicka- 
burg  v.  Henson,  231  U.  8.  259,  267." 

A  corporation  created  by  Congress  is  in- 
herently entitled  to  invoke  the  jurisdiction 
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of  the  United  States  Supreme  Court  and  a 
writ  of  error  from  that  court  to  a  circuit 
court  of  appeals  will  lie.  Texas,  etc.,  R. 
Co.  V.  Hill,  (1915)  237  U.  S.  208,  35  S.  Ct. 
575,  59  U.  S.  (L.  ed.)  918;  Texas,  etc.,  R. 
Co.  v.  Marcus,  (1916)  237  U.  S.  216,  35 
S.  Ct.  578,  59  U.  R.   (L.  ed.)  924. 

No  merit  in  federal  question  raised.  —  A 
circuit  court  of  appeals  decree,  afiirming 
a  decree  of  the  district  court,  is  final  un- 
less, in  addition  to  the  allegations  of  diverse 
citizenship  which  are  contained  in  the  bill, 
there  is  an  averment  of  a  cause  of  action 
and  consequent  basis  of  jurisdiction  arising 
under  the  Constitution  or  statutes  of  the 
United  States.  If  the  jurisdiction  of  the 
district  court  is  invoked  on  the  ground  of 
diversity  of  citizenship,  and  the  averment 
as  to  a  right  arising  under  the  Federal 
Constitution  or  statutes  is  unsubstantial 
and  without  real  merit,  either  because  of  its 
frivolous  character  upon  its  face,  or  from 
the  fact  that  reliance  is  based  upon  a 
claim  of  Federal  or  statutorv  right  denied 
by  former  adjudications  of  this  court,  then 
the  appeal  to  this  court  must  be  dismissed. 
G.  &  C.  Merriam  Co.  v.  Syndicate  Pub.  Co., 
(1915)  237  U.  8.  618,  36  S.  Ct.  708,  59 
U.  8.  (L.  ed.)  1148. 

VI.  Cebtifting  Questions  to  Supreme 

Court. 

Questions  considered  by  Supreme  Court. 
—  In  U.  S.  v.  Mayer,  (1914)  235  U.  S.  55, 
35  8.  Ct.  16,  59  U.  S.  (L.  ed.)  129,  the 
court  said:  "It  is  a  familiar  rule  that  this 
court  cannot  be  required  through  a  certifi- 
cate *  *  *  to  pass  upon  questions  of 
fact,  or  mixed  questions  of  law  and  fact;  or 
to  accept  a  transfer  of  the  whole  case;  or 
to  answer  questions  of  objectionable  gener- 
ality, which,  instead  of  presenting  distinct 
proportions  of  law,  cover  unstated  matters 
'lurking  in  the  record,*  or  questions  that  are 
hypothetical  and  speculative.  But,  on  the 
other  hand,  there  is  no  objection  to  the  sub- 
mission of  a  definite  and  clean-cut  question 
of  law  merely  because  the  answer  may  be 
decisive  of  the  controversy.  The  question 
propounded  must  always  be  such  that  the 
answer  will  aid  the  court  in  the  determina- 
tion of  the  case,  and  the  importance,  or  the 
controlling  character,  of  tne  question,  if 
suitably  specific,  furnishes  no  ground  for  its 
disallowance.  This  is  abundantly  illustrat- 
ed in  the  decisions." 

VII.  Review  bt  Supbemb  ConBT  on 
Cebtiorabi. 

Section  MO  of  the  Judicial  Code  (see  1912 
Supp.  Fed.  Stat.  Annot.  232),  relates  to 
review  on  certiorari,  and  the  authorities 
considered  at  this  place  were  decided  under 
that  section  but  were  put  here  because  the 
earlier  authorities  relating  to  direct  appeals 
to  the  Supreme  Court  are  to  be  found  at 
this  place  in  the  original  work  and  the  sup- 
plements. 

Scope  of  power  conferred.  —  'The  power 
conferred  upon  this  court  by  9  240  of  the 
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Judicial  Code  [1912  Supp.  Fed.  Stat.  Annot 
232]  to  require,  by  writ  of  certiarari,  that 
cases  in  the  Circuit  Court 'of  Appeals  be 
certified  here  for  review  and  determination 
ia  plainly  confined  to  that  class  of  cases  in 
wluch,  according  to  the  provisions  of  §§ 
128  and  241  [1912  Supp.  Fed.  Stat.  Annot. 
195,  232]  the  final  decrees  and  judgments  of 
those  courts  are  not  reviewable  upon  appeal 
or  writ  of  error;  that  is  to  say,  if  a  case  be 
one  which  may  come  here  under  §  241  by 
appeal  or  writ  of  error  after  a  final  decree 
or  judgment  in  the  Circuit  Court  of  Appeals, 
it  is  not  a  case  which  may  be  brought  here 
by  certiorari  under  §  240.  It  is  not  in- 
tended that  these  two  modes  of  exercising 
appellate  authority  over  the  Circuit  Courts 
of  Appeals,  one  upon  appeal  or  writ  of  error 
and  the  other  upon  certiorari,  shall  be  co- 
existent as  respects  any  case  or  class  of 
cases,  but  rather  that  the  former,  where  it 
exists  at  all,  shall  be  exclusive.  This  is 
fully  recognized  in  Lau  Ow  Bew  ▼.  United 
States,  144  U.  S.  47,  58 ;  American  Construc- 
tion Co.  V.  Jacksonville  Co.,  148  U.  S.  372, 
385,  and  Forsyth  v.  Hammond,  166  U.  S. 
506,  513,  514.  We  do  not  overlook  §  262 
of  the  Judicial  Code  [1912  Supp.  Fed.  Stat. 
Annot.  241]  formerly  §  716  of  the  Revised 
Statutes,  which  empowers  this  court  to  issue 
all  writs,  not  specifically  provided  for  by 
statute,  which  may  be  necessary  for  the 
exercise  of  its  jurisdiction  and  agreeable 
to  the  usages  and  principles  of  law.  Ko 
doubt,  this  provision  contemplates  the  em- 
ployment of  the  writ  of  certiorari  in  in- 
stances not  covered  by  §  240  and  affords 
ample  authority  for  using  the  writ  as  an 
auxiliary  process  and,  whenever  there  is 
imperative  necessity  therefor,  as  a  means 
of  correcting  excesses  of  jurisdiction,  of 
giving  full  force  and  effect  to  existing  ap- 
pellate authority,  and  of  furthering  justice 
in  other  kindred  ways.  American  Construc- 
tion Co.  ▼.  Jacksonville  Co.,  148  U.  S.  372, 
380:  In  re  Chetwood,  166  U.  S.  443.  462; 
Whitney  v.  Dick,  202  U.  S.  132;  McClellan 
T.  Carland,  217  U.  S.  268.  But  it  may  not 
be  used  under  this  provision  as  a  substitute 
for  an  appeal  or  writ  of  error  to  correct 
mere  errors  committed  in  the  exercise  of  a 
lawful  jurisdiction."  U.  S.  v.  Beatty, 
(1914)  232  U.  S.  463,  34  S.  Ct  392,  58  U. 
S.  (L.  ed.)  686. 

In  admiralty  cases  the  Supreme  Court 
may  get  jurisdiction  to  review  an  admiralty 
ease  by  certiorari.  Atlantic  Transport  Co. 
of  West  Virginia  v.  Imbrovek,  (1914)  234 
U.  S.  52,  34  S.  Ct.  733,  58  U.  S.  (L.  ed.) 
1208,  51  L.R.A.(N.S.)  1157. 

Patent  case  reviewed  by  Supreme  Court 
under  this  section  in  Dowagiac  Mfg.  Co.  v. 
Minnesota  Moline  Plow  Co.,  (1916)  235 
U.  S.  641,  35  S.  Ct.  221,  59  U.  S.  (L.  ed.) 
398. 

The  Circuit  Court  of  Appeals  has  no  pow- 
er to  ask  instructionB  upon  an  issue  which 
it  has  no  right  to  decide  and  the  Supreme 
Court  has  no  authority  to  instruct  on  such 
a  subject  or  to  refuse  to  decide  issues  which 
are  properly  before  it  for  judgment.     Bill- 


ings v.  U.  S.,   (1914)   232  U.  S.  261,  34  8. 
Ct.  421,  58  U.  S.  (L.  ed.)  596. 


VIII.  Review  by  Supbeke  Court  in  Cases 
Not  Made  Final. 

Only  final  judgments.  —  To  the  same  ef- 
fect as  the  original  note,  see  U.  S.  v.  Beatty, 
(1914)  232  U.  S.  463,  34  S.  Ct.  392,  58  U. 
S.  (L.  ed.)  686;  Mitchell  Store  Building 
Co.  ▼.  Carroll,  (1914)  232  U.  S.  379,  34  S. 
Ct.  410,  58  U.  S.  (L.  ed.)   660. 

Scope  of  review,  i— The  jurisdiction  of 
the  United  States  Supreme  (3ourt  on  direct 
writ  of  error  is  not  confined  to  constitu- 
tional questions  but  embraces  every  issue 
in  the  case.  Billings  ▼.  U.  6.,  (1914)  322 
U.  S.  261,  34  S.  Ct.  421,  58  U.  S.  (L.  ed.) 
596.  In  view  of  the  above  proposition  the 
Supreme  Court  is  not  required  to  answer 
questions  certified  by  the  Circuit  Court  of 
Appeals.  Rainey  v.  U.  S.,  (1914)  232  U. 
S.  310,  34  S.  Ct.  429,  58  U.  S.  (L.  ed.)  617. 

Reyersal  of  ruling  of  Circuit  Court  of 
Appeals  on  writ  of  error  to  District  Court. 
—  The  Supreme  Ck>UTt  is  not  authorized  "to 
review  a  judgment  or  decree  of  a  circuit 
court  of  appeals  otherwise  than  by  pro- 
ceedings addressed  directly  to  that  court." 
Shapiro  v.  U.  S.,  (1914)  235  U.  S.  412,  35 
S.  Ct.  122,  59  U.  S.  (L.  ed.)  291,  wherein 
it  was  held  that  it  had  no  jurisdiction  direct- 
hr  to  review  the  judgment  of  the  District 
Court  in  a  case  in  which  that  court  acted 
in  accordance  with  the  mandate  of  the  Cir- 
cuit Court  of  Appeals. 

Plain  error  must  be  shown.  — Where  a 
cause  is  removed  from  the  state  court  to  the 
District  Court  and  comes  to  the  Supreme 
Court  solely  because  the  plaintiff  is  incorpo- 
rated under  an  act  of  Congress  the  Supreme 
Court  will  go  no  further  than  to  inquire 
whether  there  is  plain  error.  Texas,  etc.,  R. 
Co.  V.  Rosborough,  (1914)  235  U.  S.  429,  35 
S.  Ct.  117,  59  U.  8.  (L.  ed.)  299. 

Where  a  cause  of  action  is  based  upon  the 
Employers'  Liability  Act,  but  it  presents 
for  decision  no  question  concerning  the  in- 
terpretation of  that  act,  all  the  questions 
in  issue  involving  considerations  of  general 
law  depending  in  no  sense  upon  the  particu- 
lar significance  of  ihe  act,  the  Supreme 
Court  will  not  reverse  a  judgment  of  the 
Circuit  Court  of  Appeals  where  after  an 
adequate  examination  of  the  record  it  finds 
no  ground  whatever  affording  a  clear  con- 
viction that  error  was  committed.  South- 
ern R.  Co.  V.  Gadd,  (1914)  233  U.  S.  572, 
34  S.  Ct.  696,  58  U.  S.  (L.  ed.)  1099. 

Reversal  of  findings  of  fact  —  The  rule 
is  well  settled  that  findings  of  fact  con- 
curred in  by  two  lower  courts  will  not  be 
disturbed  by  the  Supreme  Court  unless 
shown  to  be  clearly  erroneous.  Washing- 
ton Securities  Co.  v.  U.  S.,  (1914)  234  U. 
S..  76,  34  S.  Ct.  725,  68  U.  S.  (L.  ed.) 
1220;  Texas,  etc.,  R.  Co.  v.  Louisiana  Rail- 
road Commission,  (1914)  232  U.  S.  338,  34 
S.  Ct.  438,  68  U.  S.  (L.  ed.)  630,  affirming 
(C.  C.  A.  5th  Cir.  1911)  102  Fed.  280.    And 
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the  rule  applies  where  the  eridence  is  taken      son  y.  U.  8.,  (1914)  234  U.  S.  380,  34  S.  Ct. 
before  an  examiner  in  an  equity  case.    Gil-      778,  68  U.  S.  (L.  ed.)  136 JL. 


Vol.  IV,  p.  428,  sec.  11. 

Time  of  appeaL  —  To  the  same  effect  as 
the  orieinal  note,  see  Baxter  ▼.  Phillipps, 
(8.  D.  Ala.  1914)  219  Fed.  309,  wherein  the 
court  said :  ''The  statute  does  not  say  with- 
in six  months  after  the  day  or  date  of  the 
entry  of  the  order,  judgment,  or  decree  on 
the  records  of  the  court.  In  re  McCall,  145 
Fed.  898-901,  76  G.  0.  A.  430;  Clark  ▼. 
Doerr,  143  Fed.  960,  75  C.  C.  A.  146 ;  Col- 
lier on  Bankruptcy,  (9th  Ed.)  641.  The  writ 
of  error  is  not  sued  out  or  brought  until 
the  writ  is  actually  filed  with  the  clerk  of 
the  court  which  rendered  the  judgment  or 
decree  sought  to  be  reyiewed.  It  is  the  filing 
of  the  writ  that  removes  the  record  from 
the  inferior  court  to  the  appellate  court,  and 
the  period  of  limitation  prescribed  by  the 
act  of  Congress  must  be  calculated  accord- 
ingly. Kentucky  Coal,  Timber,  Oil  &  Land 
Co.  V.  Howes,  153  Fed.  163,  82  C.  C.  A.  337. 
The  United  States  Supreme  Court  has  held 
that  the  day  the  judgment  is  filed  and  en- 
tered is  the  day  on  which  the  plaintiff  in 
error  had  a  right  to  his  writ,  and  on  that 

Vol.  IV,  p.  450,  sec.  700. 

To  what  court  applicable.  —  While  this 
section  applied  originally  only  to  trials  in 
the  late  Circuit  Courts,  it  was  on  abolish- 
ment of  those  courts,  given  application  to 
the  present  District  Courts  by  section  291  of 
the  Judicial  Code,  1912  Supp.  Fed.  Stat. 
Annot.  249,  Ladd  &  Tilton  Bank  v.  Lewis 
A.  Hicks  Co..  (C.  C.  A.  9th  Cir.  1914)  218 
Fed.  310;  Philadelphia  Casualty  Co.  ▼. 
Fechheimer,  (C.  C.  A.  6th  Cir.  1915)  220 
Fed.  401. 

General  findings.  —  To  the  same  effect  as 
the  original  note,  see  Mason  v.  United 
States,  (C.  C.  A.  8th  Cir.  1915)  219  Fed. 
547,  wherein  the  court  said :  "It  plainly  ap- 
pears, however,  that  the  only  time  the 
court  ruled  was  when  it  entered  the  judg- 
ment, and,  if  when  the  court  entered  the 
judgment  it  did  so  by  reason  of  certain 
views  it  had  in  regard  to  the  law  and  evi- 
dence, it  was  too  late  after  judgment  to 
raise  the  question  as  to  whether  these  views 
were  correct  or  not,  unless  counsel  had 
placed  the  court  upon  record  before  the  end 
of  the  trial  in  regard  to  the  same.  In  form 
there  were  no  findings  made  by  the  court 
either  general  or  special,  unless  we  consider 
the  judgment  entered  a  general  finding, 
which  seems  to  have  been  the  view  of  the 
court  and  of  counsel.  Under  the  law  this 
judgment,  so  far  as  it  can  be  called  a  find- 
ing, was  equivalent  to  the  verdict  of  a  jury 
and  was  not  the  subject  of  exception.  Sec- 
tion 700,  R.  S.  U.  S.,  provides  as  to  what 
rulings  in  a  case  tried  to  a  court,  without 
a  jury,  may  be  reviewed  by  this  court.  This 
court  has,  with  what  mi^ht  seem  to  be 
tiresome  repetition,  established  rules  for 
the  guidance  of  counsel  as  to  how  thes« 


day  the  limitation  for  writs  of  error,  as 
provided  by  the  statute,  began  to  run  with- 
in which  his  right  existed.  PoUeys  ▼.  Black 
River  Imp.  Co.,  113  U.  S.  81,  83,  5  Sup.  Ct. 
869,  28  L.  ed.  938.  The  United  States  Su- 
preme Court  has  held  that:  'A  writ  of  er- 
ror is  not  brought  in  the  legal  meaning  of 
the  term,  until  it  is  filed  in  the  court  which 
rendered  the  judgment.  It  is  the  filing  of 
the  writ  that  removes  the  record  from  the 
inferior  to  the  appellate  court,  and  the 
period  of  limitation  prescribed  by  the  act  of 
Congress  must  be  calculated  accordingly.' " 
Appeals  in  admiralty  cases.  —  The  time 
for  taking  an  appeal  in  admiralty  cases  ia 
governed  by  this  section.  A  rule  of  the 
District  Court  requiring  appeal  in  admiral- 
ty to  be  taken  within  ten  days  from  the 
rendering  of  the  decree,  does  not  have  the 
effect  of  law  as  that  word  is  used  in  this 
section.  Robins  Dry  Dock,  etc.,  Co.  v.  Chee- 
brough,  (C.  C.  A.  1st  Cir.  1914)  216  Fed. 
121. 


questions  may  be  preserved  and  reviewed. 
Experience  teaches  that  it  would  serve  no 
useful  purpose  to  repeat  these  rulings." 

On  writ  of  error  to  review  a  judgment  in 
an  action  tried  by  consent  of  the  parties  to 
the  court  without  a  jury,  where  the  judge- 
ment was  based  upon  a  general  finding,  no 
questions  are  open  for  review  on  error  other 
than  those  arising  upon  the  process,  plead- 
ings or  judgment.  Ladd  A  Tilton  Bank  t. 
Lewis  A.  Hicks  Co.,  (C.  C.  A.  9th  Cir.  1914) 
218  Fed.  310. 

Rulings  and  exceptions.  —  To  the  ?ame 
effect  as  the  original  note,  see  Dunsmuir  ▼. 
Scott,  (C.  C.  A.  9th  Cir.  1914)  217  Fed. 
200,  wherein  the  court  said:  "The  rule  is 
well  settled  that  if  a  jury  trial  is  waived, 
and  a  general  finding  is  made  by  the  court, 
review  in  an  appellate  court  is  limited  to 
such  rulings  of  the  trial  court  in  the  pro- 
gress of  the  trial  as  are  presented  by  a  bill 
of  exceptions,  and  that  the  bill  of  exceptions 
cannot  be  used  to  bring  up  the  oral  testi- 
mony for  review." 

In  Philadelphia  Casualtv  Co.  v.  Fech- 
heimer, (C.  C.  A.  6th  Cir. "1916)  220  Fed. 
401,  the  court  held  that  a  generiJ  exception 
to  the  court's  order  in  overruling  en  bloc 
a  number  of  exceptions  was  too  indefinite 
to  present  any  question  for  review  by  the 
appellate  court. 

Review  of  findings.  —  The  findings  of  fact 
have  the  same  effect  as  the  verdict  of  a  'jury, 
and  the  Supreme  Court  does  not  revise  them 
but  merely  determines  whether  they  support 
the  judgment.  U.  8.  v.  U.  S.  Fidelity,  etc., 
Co.,  (1915)  236  U.  8.  512,  35  8.  Ot.  298,  59 
U.  S.  (L.  ed.)  696. 
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Vol.  IV,  p.  459,  sec.  702. 

TUs  aeetimi  is  dted  ia  LoT»to  ▼.  Kew  Ibxle*,  (0.  0.  A.  8th  Oi.  1915)  220  Fad.  104 


Vol.  IV,  p.  461,  sec.  703. 

TUs  McttoB  ia  dted  ia  Lovato  t.  N«w  Mexico,  (C.  a  A.  8«b  Or.  lOlS)  220  Fed.  104. 


Vol.  IV,  p.  467,  sec.  707. 

Conclnsiyeiiess  of  findinfs  of  fact  — In 
.an  action  brought  in  the  court  of  cbUma  to 
recover  damages  on  account  of  delay  alleged 
to  be  the  default  of  the  United  States  in 
preventing  the  completion  of  the  battleship 
Massachusetts  it  was  held  that  the  findings 


of  fact  hj  the  court  of  claims  were  conclu- 
sive on  tne  United  States  Supreme  Court  on 
an  appcAl  to  that  court.  William  Cramp, 
etc..  Building  Co.  v.  United  States,  (1916) 
230  U.  S.  221,  86  S.  Ct.  70. 


Vol.  IV,  p.  467,  sec.  709. 

T.  GSREEAL    AXTTHOBITT    TO    ReVIKW    StATB 

CoTTBT  Decisions. 

Method  of  review.  — A  collateral  attack 
on  a  judgment  of  a  state  cburt  on  the 
ground  that  it  violates  the  due  process 
clause  of  the  Constitution  is  not  the  proper 
way  of  taking  advantage  of  the  erroneous 
judgment,  but  a  writ  of  error  to  the  Supreme 
Court  under  this  section  is  the  correct 
method.  Roller  v.  Murray,  (1014)  234  U. 
a  738,  34  S.  Ct.  002,  58  U.  S.  (L.  ed.)  1570. 

n.  Final  Jttdoments  ob  Decbees  in  Ant 
Suit  in  the  Highest  Coubt  ov  a  State. 

Highest  court  of  the  state.  —  A  final 
judgment  must  be  rendered  in  the  state 
-court  of  last  resort  before  a  writ  of  error 
will  lie  to  the  Supreme  Court.  Coe  v. 
Armour  Fertilizer  Works,  (1016)  237  U.  S. 
413,  36  S.  Ct.  625,  50  U.  S.  (L.  ed.)  1027. 

Where  the  highest  court  of  a  state  denies 
a  petition  for  a  writ  of  error  to  an  inferior 
court  the  writ  of  error  from  the  Supreme 
Court  of  the  United  States  is  properly  ad- 
dressed to  such  lower  court.  Kanawha,  etc., 
R.  Co.  V.  Kerse,  (1016)  230  U.  S.  576,  36 
S.  Ct.  174. 

A  judgment  rendered  by  an  intermediate 
.appellate  state  court  cannot  be  reviewed  by 
the  United  States  Supreme  Court  where  the 
highest  appellate  court  in  the  state  had  dis- 
cretionary power  to  review  the  judgment 
and  no  effort  was  made  by  the  defeated 
party  to  get  that  court  to  exercise  such 
power.  Stratton  v.  Stratton,  (1015)  230  U. 
S.  55,  36  S.  Ct.  26,  wherein  the  court  said: 
"To  reverse  a  judgment  rendered  by  the 
Ohio  Court  of  Appeals  of  the  Seventh  Ap- 
pellate District  on  the  ground  of  Federal 
.errors  committed,  this  writ  of  error  is  prose- 
cuted to  that  court.  There  is  a  motion  to 
dismiss  based  on  the  ground  that  the  court 
of  last  author!^,  the  Supreme  Court  of  the 
State,  was  the  highest  court  in  which  a  de- 
cision in  the  suit  could  be  had.  This  rests 
not  upon  the  contention  that  in  all  cases  as 
a  matter  of  right  and  of  duty  the  Supreme 
«Court  was  given  authority  to  review  the 
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Judgments  and  decrees  of  the  Courts  of  Ap- 
peak,  but  upon  the  proposition  that  under 
the  constitution  and  laws  of  Ohio  the  Su- 
preme Court  was  vested  with  power  to  re- 
view in  every  case  the  judgments  or  decrees 
of  the  Courts  of  Appeals  where  in  the  ex- 
ercise of  its  judgment  the  Supreme  0>urt 
deemed  them  to  be  of  such  public  or  great 
general  interest  as  to  require  review.  The 
promise  upon  which  the  proposition  is 
based  being  undoubtedly  accurate,  indeed 
not  disputable  (Ohio  Constitution,  Art.  IV. 
S  2;  City  of  Akron  v.  Roth,  88  Ohio  St.  457) , 
we  think  the  motion  to  dismiss  must  prevail. 
True,  it  i^  urged  that  under  the  Ohio  law  the 
jurisdiction  of  the  Supreme  Court  was  not 
imperative,  but  gracious  or  discretionary, 
that  is,  depending  upon  its  judgment  as  to 
whether  the  case  was  one  of  public  or  great 
general  interest — an  exceptional  class  in 
which  the  case  before  us,  it  is  insisted,  we 
must  now  decide  was  not  embraced.  But 
this  simply  invites  us  to  assume  jurisdic- 
tion by  exercising  an  authority  which  we 
h^ve  not,  that  is,  by  indulging  in  conjecture 
as  to  what  would  or  would  not  have  been 
the  judgment  of  the  Supreme  Court  of  Ohio 
if  it  hs^  been  called  upon  to  exert  the  dis- 
cretion vested  in  it  by  state  laws.  When  the 
significance  of  the  proposition  upon  which 
the  claim  of  jurisdiction  is  based  is  thus 
fixed,  it  is  not  open  to  contention,  as  it  has 
long  since  been  adverselv  disposed  of.  Fish- 
er V.  Perkins,  122  U.  S.  522;  Mullen  v.  West 
Un.  Beef  Co.,  173  U.  S.  116.  Indeed,  con- 
forming to  the  rule  thus  thoroughly  estab- 
lished, the  practice  for  years  has  been  in  the 
various  States  where  discretionary  power  to 
review  exists  in  the  highest  court  of  the 
State,  to  invoke  the  exercise  of  such  dis- 
cretion in  order  that  upon  the  refusal  to 
dc  so  there  might  be  no  (Question  concerning 
the  right  to  review  in  this  court.** 

A  judgment  is  '^nal''  which  disposes  of 
the  whole  case  on  the  merits,  directs  what 
judgment  shall  be  entered  and  leaves  noth- 
ing to  the  judicial  discretion  of  the  trial 
coui;;t,  and  where  the  court  rendering  the 
judgment  has  the  same  case  before  it  again 
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and  affirms  the  judgment  as  entered  the  writ 
of  error  should  run  to  the  first  and  not 
to  the  second  judgment.  Rio  Grande  West- 
ern R.  Co.  y.  Str Ingham,  (1916)  239  U.  S. 
44,  36  S.  Ct.  5. 

Prohibition  is  a  distinct  suit  and  the 
iudgment  finally  disposing  of  it  is  a  final 

Judgment.  Mt.  Vernon -Woodberry  Cotton 
)udc  Co.  ▼.  Alabama  Interstate  Power  Co., 
(1916)  240  U.  S.  30. 

III.   FlOTITlOUS  QUESTIOITS 

A  real  and  not  a  fictitions  federal  ques- 
tion is  essential  to  the  jurisdiction  of  the 
United  States  Supreme  Court  over  the  Judg- 
ments of  state  courts.  Pennsylvania  Co.  v. 
Donat,  (1915)  239  U.  S.  60,  36  8.  Ct.  4. 
Chicago,  etc.,  R.  Co.  ▼.  Devine,  (1915)  239 
U.  S.  62,  36  8.  Ct.  27. 

The  existence  of  jurisdiction  to  review 
depends  not  merely  upon  form,  but  upon 
substance;  power  to  review  cannot  arise 
from  the  mere  assertion  of  a  formal^  right 
when  such  asserted  right  is  so  wanting  in 
foundation  and  unsubstantial  as  to  be  de- 
void of  all  merit  and  frivolous.  Seaboard 
Air  Line  Ry.  v.  Pargett,  (1916)  236  U.  S. 
668,  35  8.  Ct-  481,  59  U.  8.  (L.  ed.)  777. 

A  federal  question  based  upon  frivolous 
grounds  will  not  give  the  Supreme  Court 
jurisdiction  to  review  a  judgment  of  a  state 
court.  Overton  v.  Oklahoma,  (1914)  236 
U.  8.  31,  35  S.  Ct.  14,  59  U.  8.  (L,  ed.) 
112;  Erie  R.  Co.  v.  Solomon,  (1915)  237 
U.  8.  427,  35  8.  Ct.  648,  59  U.  8.  (L.  ed.) 
1033. 

"Our  jurisdiction  to  review  the  judgment 
of  the  highest  court  of  a  state  turns  upon 
whether  a  Federal  right  was  specially  set 
up  or  claimed  in  that  court  and  denied  by 
its  decision.  And  to  be  effective  for  this 
purpose,  the  assertion  of  a  Federal  right 
must  not  be  frivolous  or  wholly  without 
foundation.  It  must  at  least  have  fair  color 
of  support,  for  otherwise  an  utterly  baseless 
Federal  right  might  be  set  up  or  claimed 
in  almost  any  case,  and  the  jurisdiction 
of  this  court  invoked  merely  for  purposes 
of  delay."  Parker  v.  McLain,  (1916)  237 
U.  8.  469,  36  8.  Ct.  632,  69  U.  8.  (L.  ed.) 
1061. 

VI.  Validitt  of  Statute  of  or  Authority 
Exercised  under  State. 

State  statute  as  including  ordinance.— 
A  municipal  ordinance  passed  under  author- 
ity delegated  by  the  legislature  is  a  state 
law  within  the  meaning  of  the  Federal  Con- 
stitution; and  any  enactment,  froln  what- 
ever source  originating,  to  which  a  state 
gives  the  force  of  law,  is  a  statute  of  the 
state  within  the  meaning  of  this  action, 
which  confers  jurisdiction  upon  the  Su- 
preme Court.  Rcinman  v.  Little  Rock, 
(1915)  237  U.  S.  171,  35  S.  Ct.  511,  69  U. 
8.  (L.  ed.)  900. 

A  municipal  by-law  or  ordinance,  enacted 
by  virtue  of  power  for  that  purpose  dele- 
gated by  the  legislature  of  the  state,  is  a 
state  law  within  the  meaning  of  the  Fed- 
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eral  Constitution.  And  any  enactment,  from 
whatever  source  originating,  to  which  a 
state  gives  the  force  of  law,  is  a  statute 
of  the  state,  within  the  meaning  of  the 
pertinent  clause  of  §  709  Rev.  Stat.,  Ju- 
dicial Code,  §  237,  which  confers  jurisdic- 
tion on  the  Supreme  Court.  Atlantic  Coast 
Line  R.  Co.  v.  Ooldsboro,  (1914)  232  U. 
S.  648,  34  S.  Ct.  364,  68  U.  S.  (L,  ed.) 
721. 

The  construction  given  a  state  statute  by 
the  highest  court  of  the  state  will  be  fol- 
lowed as  a  rule  by  the  Supreme  Court  in 
determining  its  jurisdiction  to  consider  a 
case  on  the  ground  that  a  Federal  right  is 
involved.  Baccus  v.  Louisiana,  (1914)  232 
U.  8.  334,  34  8.  Ct.  439,  58  U.  8.  (L.  ed.) 
627. 

Due  process  of  law.  —  "It  is  elementary 
and  needs  no  citation  of  authority  to  show 
that  the  due  process  clause  of  the  Four- 
teenth Amendment  does  not  control  methods 
of  state  procedure  or  give  jurisdiction  to 
this  court  to  review  mere  errors  of  law  al- 
leged to  have  been  committed  by  a  state 
court  in  the  performance  of  its  duties  with- 
in the  scope  of  its  authority  concerning  mat- 
ters non-Federal  in  character.''  McDonald 
y.  Oregon,  etc.,  Nav.  Co.,  (1914)  233  U. 
8.  6d5,  34  8.  a.  772,  68  U.  8.  (L.  ed.) 
1145. 

An  amendment  in  a  bill  brought  in  a 
state  court  to  enjoin  the  enforcement  of  aa 
ordinance  ''That  the  ordinance  is  an  at- 
tempt to  take  from  your  complainants, 
whose  property  adjoins  and  abuts  upon  the 
said  alley,  their  rights  in  and  to  said  all^ 
without  due  process  of  law''  is,  where  there 
is  a  due  process  of  law  provision  in  the  state 
constitution,  no  basis  for  invoking  the  ju- 
risdiction of  the  United  States  Supreme 
Coiu-t.  Bowe  V.  Scott,  (1914)  233  U.  8. 
658,  34  8.  Ct.  769,  68  U.  S.  (L.  ed.)  1141, 
wherein  the  court  said:  "But  it  is  set- 
tled that  such  an  averment,  making  no  ref- 
erence to  the  Constitution  of  the  United 
States,  and  asserting  no  express  rights 
thereunder,  is  solely  referable  to  the  state 
Constitution,  which,  in  this  instance,  has 
a  due  process  clause,  and  affords  no  basis 
whatever  for  invoking  the  jurisdiction  of 
this   court." 

Impairment  of  contract.  —  When  the 
question  relates  to  the  validity  of  state 
legislation  involving  the  impairment  of  con- 
tract and  the  question  is  raised  in  the  state 
court  a  federal  right  is  involved.  New  York 
Electric  Lines  Co.  v.  Empire  City  Subway 
Co.,  (1914)  235  U.  8.  179  36  8.  Ct  72, 
69  U.  8.  (L.  ed.)  184,  Ann.  Cas.  1915A, 
906. 

In  Louisiana  R.  etc.  Co.  v.  New  Orleans, 
(1914)  236  U.  8.  164,  36  8.  Ct.  62,  59 
U.  8.  (L.  ed.)  176,  it  was  held  l^t  where 
a  state  court  gives  no  effect  to  a  statute 
alleged  to  impair  the  obligation  of  a  con- 
tract the  jurisdiction  of  the  court  did  not 
attach.  But  the  court  said:  "We  are  of 
the  opinion  that  the  present  case  is  not 
within  this  rule.  It  is  equally  well  settled 
that,  where  the  state  court  does  give  ef- 
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feet  to  later  legislation  which  operates  to 
impair  the  obligation  of  a  contract  if  one 
exists,  this  court  is  not  deprived  of  juris- 
diction because  the  state  court  has  put  its 
decision  upon  the  ground  that  the  contract 
was  not  made,  or  that  it  was  invalid,  or 
that  it  has  become  inoperative.  In  such 
a  case,  this  court  must  determine  for  itself 
whether  there  is  an  existing  contract. 
Otherwise,  although  it  was  the  aim  of  the 
suit  and  the  effect  of  the  judgment  to  give 
vitality  and  operation  to  the  subsequent 
law,  and  this  court  might  be  of  the  opinion 
that  there  was  a  valid  contract  which  there- 
by would  be  impaired,  it  would  be  power- 
less to  enforce  the  constitutional  guarantee." 
And,  in  determining  whether  effect  has  been 
given  to  the  later  statute,  this  court  is 
not  limited  to  the  mere  consideration  of  the 
language  of  the  opinion  of  the  state  court." 
In  Knnis  Water  Works  v.  Ennis,  (1914) 
233  U.  S.  652,  34  S.  Ct.  767,  58  U.  S.  (L. 
ed.)  1139,  which  involved  the  jurisdiction 
df  the  Supreme  Court  under  this  section, 
the  facts  in  the  language  of  the  court 
were  as  follows:  "In  Mardi,  1909,  the 
City  of  Ennis,  Texas,  passed  an  ordinance 
which  purported  to  be  a  contract  with  A. 
M.  Morrison,  the  owner  of  a  waterworks 
system  in  the  city,  granting  to  him  for  the 
term  of  thirty  years  the  privilege  of  sup- 
plying water  to  the  city  and  its  inhabitants 
from  certain  lakes  or  reservoirs  owned  by 
the  city.  Morrison  accepted  the  ordinance 
and  assigned  his  rights  to  the  Ennis  Water 
Works,  the  plaintiff  in  error.  In  April, 
1900,  the  city  passed  an  ordinance  declar- 
ing that  Morrison  and  the  Ennis  Water 
Works  had  derived  no  rights  from  the  sup- 
posed contract  made  with  them  because  the 
ordinance  purporting  to  confer  such  rights 
was  originally  void,  and  directing  suit  to 
be  brought  'to  adjudicate  the  nullity  of 
said  claim  of  franchise  and  to  regain  for 
the  city  its  rights  in  the  premises.'  Suit 
was  then  brought  to  have  it  decreed  that 
the  alleged  contract  with  Morrison  Was 
void.  Pending  the  suit  and  before  its  de- 
eision,  in  March,  1910,  for  reasons  which 
the  record  does  not  disclose,  another  ordi- 
nance in  terms  like  the  previous  one  was 
adopted  by  the  city  which  was  brought  into 
the  case  ij  an  amendment  to  the  bill.  A 
judgment  m  favor  of  the  city  was  affirmed 
by  the  Court  of  Civil  Appeals  and  by  the 
Supreme  Court  (105  Texas,  63).  This  writ 
of  error  is  prosecuted  upon  the  assumption 
that  the  original  ordinance  was  a  contract 
and  that  the  decree  below  gave  effect  to 
the  subsequent  ordinances  thus  impairing 
the  obligation  of  the  contract  in  violation 
of  the  Constitution  of  the  United  States. 
At  the  outset  our  jurisdiction  is  chal- 
lenged upon  three  grounds:  1.  Because 
even  under  the  assumption  that  the  city 
ordinances  were  the  sole  authority  for  bring- 
ing the  suit,  those  ordinances  did  not  pur- 
port in  any  way  to  impair  the  contract  if 
one  existed,  but  simply  directed  a  legal 
test  to  be  made  and  therefore  there  was  no 
subsequent    act    of    impairment.      2.  That 
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even  if  the  ordinances  could  be  treated  as 
impairing  the  supposed  contract,  the  court 
below  did  not  decide  the  case  upon  any 
theory  that  there  was  power  to  impair  the 
contract  if  one  existed,  but  exclusively  rest- 
ed its  action  upon  the  independent  ground 
that  the  original  ordinance  at  the  time  of 
its  adoption  was  repugnant  to  the  state 
constitution  and  was  therefore  void.  3. 
That  even  if  it  be  the  duty  of  this  court  to 
determine  for  itself  whether  the  state  court 
rightly  concluded  that  there  was  original- 
ly no  contract,  nevertheless  there  is  no  ju- 
risdiction in  this  case  because  the  court 
below  in  deciding  that  there  was  original- 
ly no  contract,  based  its  action  upon  a 
rule  of  state  law  which  had  been  so  con- 
clusively determined  at  the  time  the  alleged 
ordinance  relied  on  as  a  contract  was  adopt- 
ed, that  the  assertion  that  there  is  a 
contract  right  is  of  so  frivolous  and  un- 
substantial a  character  as  to  afford  no 
basis  for  jurisdiction.  The  face  of  the 
record  so  clearly  manifests  the  correct- 
ness of  the  third  proposition  that  we 
pass  at  once  to  its  consideration.  It  ib 
apparent  on  the  face  of  the  opinion  of  the 
court  below  that  it  did  not  at  all  rest  its 
conclusion  upon  original  reasoning  concern- 
ing the  asserted  contract,  but  only  applied 
to  the  decision  of  that  que<stion  a  doctrine 
which,  long  prior  to  the  adoption  of  tlie 
ordinance  relied  on  as  a  contract,  had  been 
announced  by  the  court  of  last  resort  of 
Texas  in  Brenham  v.  Brenham  Water  Co. 
67  Tex.  542,  4  S.  W.  143,  decided  in  1887, 
in  which  case  there  was  involved  a  city 
ordinance  which  was  substantially  identical 
with  the  one  which  is  here  under  consider- 
ation. •  •  •  It  is  insisted,  however, 
that  since  it  is  our  dulnr  when  the  assertion 
is  made  that  contract  rights  are  impaired  to 
determine  for  ourselves  whether  or  not 
there  was  a  valid  contract,  we  must  hence 
now  determine  this  controversy  by  resort 
to  original  reasoning  without  regard  to  the 
action  of  the  court  below  in  applying  the 
state  rule.  But  while  the  premise  upon 
which  this  contention  rests  is  well  founded, 
the  error  lies  in  the  deduction  which  seeks 
to  make  it  applicable  to  this  case.  This  is 
clearly  the  case  since  the  doctrine  which  the 
premise  embodies  is  subject  to  this  quali- 
fication, that  where  a  contract  which  is 
relied  upon  arises  from  a  state  law  or  muni- 
cipal ordinance  having  the  effect  of  such  law, 
in  interpreting  for  itself  such  law  or  ordi- 
nance this  court  will  not  give  to  it  a  mean- 
ing in  conflict  with  the  settled  rule  of  the 
State  at  the  time  the  law  was  enacted  or 
the  ordinance  adopted.  In  other  words,  that 
where  we  come  to  consider  a  contract  aris- 
ing from  a  state  law  or  ordinance  we  will 
treat  it  as  if  there  was  embodied  in  its 
text  the  settled  rule  of  law  which  existed 
in  the  State  at  the  time  the  state  action  re- 
lied upon  as  a  contract  was  taken.  •  •  • 
As  by  the  application  of  this  settled  rule 
the  absolute  want  of  foundation  for  the  as- 
serted claim  of  Federal  right  appears  on 
the  face  of  the  ordinance  relied  upon,  it  fol- 
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lows  that  there  was  no  f  otmdation  whatever 
for  the  theory  upon  which  the  jurisdiction 
of  this  court  was  invoked,  and  hence  it  Ib 
our  duty  to  dismiss  the  cause  for  want  of 
jurisdiction  because  of  the  absolutely  unsub- 
stantial and  frivolouB  character  of  the  Fed- 
eral right  relied  upon." 

A  county  officer  sued  by  a  municipality 
for  money  allied  to  be  due  the  plaintiff 
under  certain  taxing  statute  of  the  state, 
and  who  defends  by  virtue  of  the  exercise 
of  his  functions  as  a  county  officer,  cannot, 
on  judgment  being  rendered  against  him  in 
a  state  court,  carry  the  case  to  the  United 
States  Supreme  Court,  because  a  local  ques- 
tion merely  is  involved.  Stewart  v.  Kansas 
City,  (1916)  239  U.  S.  14,  86  S.  Ct.  15. 

VII.  Title,  Right,  Privilege  or  Immunity 
Claimed  undeb  CoNSTrnmoN,  Treaty 
OR  Statute  of,  as  Authobitt  Exercised 
UNDER  United  States. 

Under  Federal  Employers'  Liability  Act. 
Where  a  state  court  takes  jurisdiction  of 
a  personal  injury  case  brought  by  a  serv- 
ant against  a  master  under  a  state  statute 
and  the  defendant  shows  by  evidence  that 
the  injury  occurred  while  the  plaintiff  was 
engaged  in  interstate  commerce,  thereby 
making  applicable  the  Federal  Employers' 
Liabilily  Act,  if  the  oourt  gives  judgment 
under  the  state  statute  the  judgment  is  sub- 
ject to  review  by  the  Supreme  Court. 
Toledo,  etc.,  R.  Co.  v.  Slavin,  (1915)  236 
U.  S.  464,  35  S.  Ct.  306,  69  U.  S.  (L.  ed.) 
671,  reversing  (1918)  88  Ohio  St.  536,  106 
N.  E.  1077. 

The  United  States  Supreme  Court  has 
Jurisdiction  to  review  a  judgment  for  the 
plaintiff  under  the  Employers^  Liability  Act 
rendered  in  a  state  court  where  the  proposi- 
tions relied  upon  for  reversal  are  first,  a 
refusal  to  instruct  a  verdict  on  the  ground 
that  there  was  no  evidence  tending  to  show 
either  negligence  or  that  the  company  or  the 
deceased  at  the  time  of  the  particular  trans- 
action from  which  the  injury  arose  was  en- 
gaged in  interstate  commerce,  and  second, 
a  further  refusal  to  instruct  that  a  state 
statute  limiting  the  amount  of  recovery 
was  controlling  although  the  suit  was  under 
the  act  of  Congress.  Both  contentions  are 
Federal.  Chicago,  etc.,  R.  Co.  v.  Devine, 
(1916)  239  U.  S.  62,  36  S.  (^.  27. 

No  denial  of  federal  right  is  involved 
where  a  state  court  in  a  case  against  a 
railroad  company  for  the  death  of  an  ex- 
press messenger  decides  with  substantial 
grounds  for  the  decision  that  the  messenger 
was  not  an  employee  of  the  railway  company 
and  refuses  to  apply  the  Federal  Employers' 
Liability  Act.  Missouri,  etc.,  R.  Co.  ▼. 
West,  (1914)  232,  U.  S.  682,  34  S.  Ct.  471, 
68  U.  8.  (L.  ed.)  796,  wherein  the  court 
said:  "The  state  court  having  decided, 
with  substantial  grounds  for  the  decision, 
that  the  pleadings  and  evidence  show  an 
action  under  the  employment  by  the  express 
company,  no  denial  of  Federal  right  is  in- 
volved,   and,    threfore,    motion    to    dismiss 


must  be  granted.  And,  as  the  action  was 
brought  under  the  state  law  and  not  under 
the  federal  law,  it  becomes  unnecessary  to 
notice  errors  assigned  by  the  railway  com- 
pany, including  that  based  on  the  instruc- 
tion of  the  trial  court  that  a  verdict  could 
be  rendered  by  three-fourths  of  the  jury.*' 

If  the  state  appellate  court  sustains  the 
trial  court  in  overruling  certain  contentions 
made  by  the  plaintiff  in  error  assert- 
ing a  construction  of  the  Employers'  Lia- 
bility Act  which  if  acceded  to  would  pre- 
sumably have  produced  a  verdict  in  its  favor, 
and  consequent  immunity  fr<Mn  the  action, 
the  Supreme  Court  has  jurisdiction.  Sea- 
board Air  Line  K  Co.  v.  Horton,  (1914) 
233  U.  S.  492,  34  S.  Ct.  635,  68  U.  S.  (L. 
ed.)  1062,  Ann.  Gas.  1916B  475,  L.R.A. 
1916C  1. 

Under  Federal  Safety  Appliance  Act  — 
In  Minneapolis,  etc.,  R.  Co.  v.  Popplar, 
(1915)  237  U.  S.  369,  35  S.  Ct.  609,  59  U. 
S.  (L.  ed.)  1000  {affirming  (1913)  121 
Minn.  413,  141  N.  W.  798,  Ann.  Cas.  1914D 
383 ) ,  it  appeared  that  the  action  was  begun 
in  a  state  court  to  recover  for  the  death  of 
a  brakeman  while  uncoupling  a  car,  due,  it 
was  alleged,  to  noncompliance  with  the  Fed- 
eral Safety  Appliance  Act  (Fed.  Stat.  Annot., 
vol.  6,  p.  762,  vol.  10,  p.  376).  The  court 
said:  '^t  is  urged  that  the  right  of  recov- 
ery was  barred  by  reason  of  the  fact  tiiat  the 
decedent  disobeyed  a  rule  -of  the  company 
which  forbade  him  from  going  between  mov- 
ing cars.  The  state  court  held  that  the  jury 
might  find  that  a  practical  necessity  existed 
for  the  disobedience  of  this  rule,  and  that 
the  course  which  the  decedent  followed  in 
the  emergency  was  that  of  a  reasonably  pru- 
dent man.  Our  power  to  review  the  judg- 
ment is  controlled  by  §  237  of  the  Ju- 
dicial Code  [36  Stat,  at  L.  1166,  chap.  231, 
Omp.  Stat.  1913,  g  1214]  (Rev.  Stat.  709), 
and  we  may  not  consider  questions  which 
are  not  Federal  in  character." 

Under  bankruptcy  laws.  —  Where  an  ac- 
tion is  brought  in  a  state  court  for  dam- 
ages alleged  to  have  resulted  from  breach  of 
contract,  and  a  demurrer  is  sustained  and 
final  judgment  rendered  for  the  defendant 
on  the  ground  of  a  discharge  in  bankruptcy, 
and  the  plaintiff,  on  the  judgment  being 
affirmed  by  the  appellate  court  of  the  state, 
sues  out  a  writ  of  error  to  the  United  States 
Supreme  Court  claiming  that  because  the 
bankruptcy  court  adjudicated  his  claim  to 
be  not  provable  the  proceedings  in  bank- 
ruptcy and  discharge  of  the  defendant  con- 
stituted no  bar  to  a  recovery  thereon  in 
the  state  court,  a  federal  issue  is  raised, 
and  a  motion  to  dismiss  the  writ  of  error 
will  be  denied.  Lesser  v.  Grey,  (1915)  236 
U.  S.  70,  36  S.  Ct.  227,  69  U.  S.  (L.  ed.) 
471. 

Under  Interstate  Commerce  Act  —  Where 
plaintiff  asserts  a  right  under  the  Home- 
stead laws  of  the  United  States  and  his 
right  is  denied  the  Supreme  Court  has  juris- 
diction to  review  the  case  under  this  section. 
Gauthier  v.  Morrison,  (1914)  232  U.  S.  452, 
34  S.  Ct.  384,  68  U.  S.  (L.  ed.)  680. 
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op  as  a  defense  to  an  action  for  damages 
brought  in  a  state  court,  and  the  defense  is 
denied,  the  Supreme  Court  of  the  United 
States  has  jurisdiction  to  review  the  case. 
Atchison,  etc.,  R.  Co.  ▼.  Robinson,  (1914) 
223  U.  S.  173,  34  S.  Ct.  66,  58  U.  S,  (L. 
ed.)  901. 

Under  pnbUc  land  law.  —  Where  one 
daims  as  a  purchaser  in  good  faith  under 
section  4  of  the  adjustment  Act  of  1887,  0 
Fed.  Stat.  Annot.,  436,  and  has  a  confirma- 
tory patent  thereunder,  if  the  Supreme  Court 
of  the  state  denies  the  claim  and  holds  that 
he  is  not  entitled  to  the  benefit  of  the  pro- 
visions of  the  section  the  iudgment  is  plain- 
ly subject  to  review  by  the  Supreme  Court 
of  the  United  States.  Logan  ▼.  Davis, 
(1914)  233  U.  S.  613,  34  S.  Ct.  685,  58  U. 
S.  (L.  ed.)  1121,  reversing  (1910)  147  la. 
441,  124  N.  W.  808. 

Kegligence.  —  "The  fact  of  negligence  in 
and  of  itself  abstractly  considered  may  be 
a  state  question  concerning  which  we  would 
accept,  and  indeed  it  may  be  oonoeded 
would  be  bound  by  the  conclusion  of  the 
state  court.  But  when  negligence  involves 
and  concerns  a  subject  of  Federal  jurisdic- 
tion which  it  is  our  duty  to  decide,  to  the 
extent  necessary  to  enable  us  to  discharge 
that  duty,  we  must  consider  and  review  the 
subject  independent  of  the  action  of  the 
state  court."  Cornell  Steamboat  Co.  v. 
Phcenix  Const.  Co.,  (1914)  233  U.  S.  593,  34 
S.  Ct.  701,  58  U.  S.  (L.  ed.)  1107,  affirming 
(1913)  210  N.  Y.  113,  103  N.  E.  891. 

Contracts  by  persons  not  dtisens.  —  A 
writ  of  error  will  be  entertained  by  the 
Supreme  Court  where  the  decision  of  the 
state  court  involves  the  right  of  the  state 
to  extend  its  authority  beyond  its  borders 
and  affect  the  making  of  contracts  by  per- 
sons not  citizens  of  the  state.  New  York  L. 
Ins.  Co.  V.  Head,  (1914)  234  U.  S.  149,  34 
S.  Ct.  879,  58  U.  S.   (L.  ed.)  1260. 

A  case  involving  the  full  faith  and  credit 
danse  of  the  Constitution  of  the  United 
States  though  arising  in  a  state  court  may 
be  reviewed  by  the  United  States  Supreme 
Court.  Supreme  Council  of  Royal  Arcanum 
V.  Green,  (1915)  237  U.  S.  531,  35  S.  Ct. 
724,  59  U.  S.  (L.  ed.)   1089. 

A  plea  of  former  judgment  in  a  Federal 
conrt  adjudicating  a  right  of  Federal  origin, 
asserts  a  right  wliich  if  denied  makes  a  case 
arising  in  a  state  court  reviewable  by  the 
Supreme  Court  of  the  United  States.  Cum- 
berland Glass  Mfg.  Co.  V.  De  Witt,  (1915) 
237  U.  S.  447,  35  S.  Ct.  636,  59  U.  S.  (L. 
ed.)   1042. 

Failure  to  sustain  plea  of  res  judicata 
held  under  circumstances  shown  not  a  denial 
ol  a  federal  right  entitling  one  to  a  review 
of  the  question  by  the  Supreme  Court. 
Swift  V.  McPherson,  (1914)  232  U.  S.  51, 
84  S.  Ct  239,  68  U.  S.  (L.  ed.)  499,  «/- 
firming  (1911)  27  S.  D.  296,  130  N.  W.  768. 
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Set  Up  Am)  Claimes). 

Necessity.  —  Federal  questions  must  be 
raised  in  a  state  court  to  warrant  the  Su- 
preme Court  in  passing  on  it.  Roller  v. 
Murray,  234  U.  S.  738,  34  S.  Ct.  902,  58 
U.  S.  (L.  ed.)  1570;  Olympia  Min.,  etc., 
Co.  V.  Kerns,  (1915)  236  U.  S.  211,  35  S. 
Ct.  415,  59  U.  S.  (L.  ed.)  542.  And  con- 
stitutional questions  not  raised  in  the  state 
court  cannot  be  made  the  basis  of  juris- 
diction in  the  United  States  Supreme  Court. 
Willoughby  v.  Chicago,  (1914)  235  U.  S. 
45,  35  S.  Ct.  23,  69  U.  S.  (L.  ed.)  123; 
Fox  V.  Washington,  (1915)  236  U.  S.  273,  35 
S.  Ct  383,  59  U.  S.  (L.  ed.)  573. 

"It  is  elementary  that  a  mere  assertion 
in  a  state  court  of  a  right  under  the  Consti- 
tution of  the  United  States  in  a  petition 
for  rehearing  affords  no  ground  for  invok- 
ing the  jurisdiction  of  this  court  unless  the 
court  below  in  dealing  wi^  the  petition  for 
rehearing  considers  and  passes  upon  the 
Federal  ground  therein  relied  upon."  Bowe 
V.  Scott,  (1914)  233  U.  S.  658,  34  S.  Ct 
769,  58  U.S.  (L.  ed.)  1141. 

In  order  to  bring  a  case  to  the  United 
States  Supreme  Court  under  this  section, 
it  is  well  settled  that  the  Federal  right  must 
have  been  set  up  and  adjudicated  against 
the  claimant  by  the  judgment  of  the  state 
court.  It  is  equally  well  settled  that  the 
contention  made  and  passed  upon  in  the 
state  court  cannot  be  enlarged  by  assign- 
ments of  error  made  to  bring  the  case  to  the 
supreme  court.  Cleveland,  etc.,  R.  Co.  v. 
Cleveland,  (1914)  235  U.  S.  50,  35  S.  Ct  21, 
59  U.  S.  (L.  ed.)  127. 

"It  is  elementary  that  a  Federal  question 
may  not  be  imported  into  a  record  for  the 
first  time  by  way  of  assignments  of  error 
made  for  the  purposes  of  review  by  this 
court.  Moreover,  as  a  general  rule,  it  is 
true  that  for  the  purposes  of  review  by 
this  court  rights  under  the  full  faith  and 
credit  clause,  %  1,  article  4  of  the  Consti- 
tution, come  within  that  class  which  are 
required  to  be  expressly  set  up  and  claimed 
in  the  court  below.  Let  it  be  conceded,  as 
we  think  it  must  be,  where  the  record  leaves 
no  doubt  that  rights  under  the  full  faith 
and  credit  clause  were  essentially  involved 
and  were  necessarily  passed  upon,  there 
would  be  jurisdiction  to  review  even  al- 
though such  rights  had  not  been  expressly 
asserted  below  (see  Tilt  v.  Kelsey,  207  U. 
S.  43,  51,  52  L.  ed.  95,  99,  28  Sup.  Ct  Rep. 
1);  the  right  to  review  under  such  condi- 
tion being  in  effect  but  a  result  of  the  ele- 
mentary rule  that  it  is  irrelevant  to  inquire 
how  and  when  a  Federal  question  was  raised 
in  a  court  below  when  it  appears  that  such 
question  was  actually  considered  and  de- 
cided.'' Manhattan  L.  Ins.  Co.  of  New  York 
V.  Cohen,  (1914)  234  U.  S.  123,  34  S.  Ct 
874,  68  U.  S.  (L.  ed.)  1245. 

In  Grannis  v.  Ordean,  (1914)  234  U.  S. 
385,  34  S.  Ct.  779,  68  U.  S.  (L.  ed.)  1363, 
which  was  a  case  brought  to  the  United 
States   Supreme  Court   from  the  Supreme 
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Oonrt  of  the  State  of  Minnesota,  the  ques- 
tion related  to  the  validity  of  a  notice  by 
publication  in  view  of  the  due  process 
clause  of  the  federal  constitution^  There 
was  a  motion  to  dismiss  on  the  ground  that 
the  federal  question  was  not  properly  raised 
in  the  state  court.  The  motion  was  denied, 
the  court  saying:  "It  is  true  that  until 
the  decision  of  the  supreme  court  of  the 
state,  the  Federal  right  was  not  clearly  as- 
serted. But  it  was  not  infringed  in  the 
trial  court,  which  held  in  favor  of  the  con- 
tention of  defendant  (now  plaintiff  in  er- 
ror) that  the  decree  in  the  partition  suit, 
was  not  valid  because  of  the  insufficiency  of  * 
the  notice  of  Qeilfuss.  It  was  the  decision 
of  the  supreme  court,  upholding  the  notice, 
that  first  ran  counter  to  the  alleged  Federal 
right.  In  a  petition  for  reargument,  filed 
by  the  now  plaintiff  in  error,  it  was  sug- 
gested that  the  necessary  effect  of  the  deci- 
sion was  to  deprive  him  of  his  property 
without  due  process  of  law,  contrary  to  the 
14th  Amendment.  The  supreme  court  enter- 
tained the  petition,  considered  and  over- 
ruled the  contention  that  petitioner's  rights 
under  the  Amendment  were  infringed,  de- 
clared that  its  decision  was  to  be  inter- 
preted as  holding  against  the  contention, 
and  therefore  refused  a  reargument.  This 
is  sufficient  to  confer  jurisdiction  upon  this 
court." 

State  practice  as  detennining  Aether 
Federal  question  is  raised.  —  Whether  a  Fed- 
oral  question  is  properly  raised  in  the  trial 
court  of  the  state  is  a  question  of  state  prac- 
tice, and  if  it  is  passed  upon  and  denied 
by  the  highest  court  of  the  state  the  Su- 
preme Court  of  the  United  States  has  juris- 
diction to  review  the  judgment  of  the  state 
court.  North  Carolina  R.  Co.  v.  Zachary, 
(1914)  232  U.  S.  248,  34  S.  Ct.  305.  68  U. 
S.   (L.  ed.)  591,  Ann.  Cas.  1914C  159. 

'*The  decisions  of  this  court  not  only  have 
repeatedly  held  that  a  Federal  right  in 
order  to  be  reviewable  here  must  be  set  up 
and  denied  in  the  state  court,  but  have  often 
held  that  such  claim  of  denial  is  not  proper- 
ly brought  to  the  attention  of  this  court 
where  it  appears  that  the  state  court  de- 
clined to  pass  upon  the  question  because  it 
was  not  raised  in  the  trial  court  as  required 
by  the  state  practice."  Louisville,  etc.,  R. 
Co.  V.  Woodford,  (1914)  234  U.  S.  46,  34 
8.  Ct.  739,  58  U.  S.   (L.  ed.)   1202. 

Where  a  state  court  holds  that  a  Federal 
question  is  made  before  it,  according  to  its 
practice,  and  proceeds  to  determine  it,  this 
court  will  regard  the  question  as  duly  made. 
Miedreich  v.  Lauenstein,  (1914)  232  U.  S. 
236,  34  S.  Ct.  309,  68  U.  S.  (L.  ed.)  584. 

Time  to  raise  question  or  make  claim.— 
The  right  must  be  "'specially  set  up  or 
claimed'  at  the  proper  time  in  the  proper 
way."  And  the  i>roper  time  and  proper  way 
is  before  final  judgment  and  in  tne  trial 
court.  Moliter  v.  Wabash  R.  Co.,  (1914) 
180  Mo.  App.  84,  168  S.  W.  250. 

A  federal  question  will  be  regarded  as 
properly  raised  at  the  proper  time  and  place, 
in  instances  where  the  state  court  of  last 
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resort  holds  that  such  "question  is  made 
before  it,  according  to  its  practice,  and  pro- 
ceeds to  determine  it."  Moliter  ▼.  Wabash 
R.  Co.,  (1914)  180  Mo.  App.  84,  168  S.  W. 
250. 

Attempts  to  inject  Federal  questions  into 
the  record  by  amended  pleadings  after  the 
case  is  remanded  to  the  trial  court  by  the 
state  appellate  court  do  not  reasonably  raise 
the  question  unless  the  state  appellate  court 
on  the  case  coming  to  it  again  passes  upon 
the  questions.  I^uisville,  etc.,  R.  Co.  v. 
Higdon,  (1914)  234  U.  S.  592,  34  S,  Ct. 
948,  58  U.  S.  (L.  ed.)  1484. 

If  a  Federal  defense  is  set  up  in  the  trial 
court  of  a  state  and  it  is  not  recognized  by 
the  court,  and  no  exception  is  taken  to  the 
failure  to  recognize  it  still  if  it  is  passed 
upon  by  the  appellate  court  of  the  state, 
and  is  overruled,  the  Supreme  Court  has 
jurisdiction  and  must  consider  it.  Carlson 
y.  Washington,  (1914)  234  U.  S.  103,  34  8. 
Ct.  717,  58  U.  S.  (L.  ed.)  1237. 

Proper  way  to  raise  question.  —  The  fed- 
eral question  may  be  raised  in  a  motion 
for  a  new  trial.    Moliter  v.  Wabash  R.  Co., 

(1914)  180  Mo.  App.  84,  168  S.  W.  250. 
Effect  of  opinion  of  state  court.  —  To  the 

same  effect  as  the  original  note,  see  Mal- 
linckrodt    Chemical     Works    v.    Missouri, 

(1915)  238  U.  S.  41,  35  S.  Ct.  671,  69  U. 
S.  (L.  ed.)  1192,  wherein  the  court  said: 
"There  is  a  motion  to  dismiss,  based  upon 
the  ground  that  the  Federal  questions  here 
set  up  were  not  raised  in  the  trial  court, 
or  in  the  supreme  court  of  the  state^  with 
sufficient  definiteness.  *  *  *  it  ap- 
pears, however,  from  the  opinion  of  the  su- 
preme court  (249  Mo.  704  (8),  733),  thai 
the  question  of  equal  protection  under  the 
14th  Amendment  was  treated  as  being  suf- 
ficiently raised,  and  was  specifically  dealt 
with  and  ruled  against  plaintiff  in  error. 
This  is  Sufficient  to  confer  jurisdiction  upon 
this  court,  and  the  motion  to  diamiaa  must 
be  denied." 

Constitutional  questions  shown  by  the 
record  to  have  been  raised  in  the  state  court 
give  the  United  States  Supreme  Court  juris- 
diction to  review  the  case  notwithstanding 
that  the  appellate  court  of  the  state  did  not 
refer  to  the  questions  in  its  opinion.  In- 
ternational Harvester  Co.  v.  Missouri, 
(1914)  234  U.  S.  199,  34  S.  Ct.  859,  58  U. 
S.  (L.  ed.)  1276,  52  L.R.A.(N.S.)  525. 


IX.  Decision  of  State  Court. 

Must  be  adverse  to  right  claimed. — Where 
it  appears  that  the  defendant  in  due  season 
in  the  trial  court  of  the  state  claims  im- 
munity by  reason  of  an  act  of  Congress,  and 
the  highest  court  of  the  state  either  de- 
cides or  assumes  that  the  record  sufficiently 
S resents  a  question  of  Federal  right,  and 
ecides  i^gainst  the  party  asserting  that 
right,  it  is  the  duty  of  the  Supreme  Court 
of  the  United  States  to  pass  upon  the  merits 
of  the  Federal  question.  Xorth  Carolina 
R.  Co.  V.  Zachary,  (1914)  232  U  S.  248,  34 
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S.  Ct.  305,  58  U.  S.  (L.  ed.)  591,  Ann.  Cas. 
1914C  169. 

Where  it  clearly  appears  that  a  judgment 
of  a  state  court  rests  upon  a  ground  which 
is  not  only  adequate  to  sustain  it  but  in 
«ntire  harmony  with  an  asserted  Federal 
right,  it  cannot  be  said  that  there  is  a 
denial  of  that  right  in  the  sense  contem- 
plated by  this  section.  New  Orleans,  etc., 
R.  Co.  V.  National  Rice  Milling  Co.,  (1914) 
234  U.  S.  80,  34  S.  Ct.  726,  58  U.  S.  (L.  ed.) 
1223. 

In  a  proceeding  in  a  state  court  to  enjoin 
the  enforcement  of  an  ordinance  based  on 
41  Federal  right  if  the  right  is  denied  the 
United  States  Supreme  Court  has  jurisdic* 
tion  to  review  the  judgment.  Bowe  ▼. 
Scott,  (1914)  233  U.  S.  668,  34  S.  Ct.  769, 
58  U.  S.  (L.  ed.)  1141. 

Other  grounds  of  decision. —  To  the 
same  effect  as  the  original  note,  see  Mellon 
Co.  V.  McCafferty,  (1916)  239  U.  S.  134, 
36  S.  Ct.  94;  Atlantic  Coast  Line  R.  Co. 
▼.  Glenn,  (1915)  239  U.  S.  388,  36  S.  Ct. 
154. 

**It  is  elementary  that  where  the  judg- 
ment of  a  state  court  which  is  under  review 
by  thiB  court  rests  upon  two  or  more 
grounds  one  or  more  of  which  are  federal 
and  others  of  which  are  not  federal  because 
resting  solely  upon  state  grounds  independ- 
ent of  federal  rights  and  which  state 
grounds  are  therefore  completely  adequate 
to  sustain  the  judgment  under  consideration, 
no  jurisdiction  obtains  to  review."  Cornell 
Steamboat  Co.  v.  Phoenix  Const.  Co.,  (1914) 
233  U.  S.  593,  34  S.  Ct.  701,  58  U.  S.  (L. 
ed.)  1107,  affirming  (1913)  210  N.  Y.  118, 
103  N.  E.  891. 

A  judgment  resting  upon  an  independent 
or  nonfederal  ground  adequate  to  sustain 
it  is  not  reviewable  by  the  Supreme  Court. 
Holden  Land,  etc..  Stock  Co.  v.  Interstate 
Trading  Co.,  (1914)  233  U.  S.  536,  34  S. 
Ct.  661,  58  U.  S.  (L.  ed.)  1083,  wherein  the 
court  said:  "The  decision  involves  simply 
the  exercise  of  the  equitable  jurisdiction 
in  accordance  with  the  jurisprudence  of  the 
State,  and  the  ruling  which  prescribed 
the  conditions  of  relief  is  not  reviewable 
here.** 

An  error  of  law  committed  by  a  state 
court  in  the  exercise  of  jurisdiction  over  the 
subject  matter  and  the  parties,  whore  such 
error  does  not  involve  a  federal  question, 
or  where  the  error  consists  in  giving  con- 
clusive effect  to  the  judgment  of  another 
state,  affords  no  opportunity  for  a  review  by 
the  court.  Roller  v.  Murrav,  (1914)  234 
U.  S.  738,  34  S.  Ct.  902,  68  U.  S.  (L.  ed.) 
1570. 

X.  Questions  DErEBioKED  in  Supreme 

COUBT. 

Scope  of  review.  —  Where  the  Federal 
jurisdiction  arises  because  of  the  Federal 
questions  presented  in  the  record,  and  does 
not  depend  upon  diverse  citizenship,  it  ex- 
tends of  course  to  the  determination  of  all 
questions  presented,  irrespective  of  the  dis- 
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position  that  may  be  made  of  the  Federal 
questions.  Ohio  Tax  Cases,  (1914)  232  U. 
S.  576,  34  S.  Ct.  372,  68  U.  S.  (L.  ed.)  738. 

Where  the  facts  involved  the  constitution- 
ality of  a  state  local  option  law  it  was  held 
that  the  Supreme  Court  on  a  writ  of  error 
from  the  state  court  could  not  inquire  into 
the  motives  or  arguments  which  influenced 
men  to  vote  for  or  against  a  measure,  and 
neither  could  it  reverse  the  decision  of  the 
state  court,  and  declare  the  act  inoperative 
in  a  certain  coxmty  because  the  electors 
thereof  might  have  voted  under  a  misappre- 
hension as  to  the  matter  submitted.  Eberle 
V.  Michigan,  (1914)  232  U.  S.  700,  34  S.  CL 
464,  58  U.  S.   (L.  ed.)  803. 

In  Northwestern  Laundry  v.  Des  Moines, 
(1916)  239  U.  S.  486,  36  S.  Ct.  206,  which 
was  an  appeal  from  a  decree  dismissing  a 
bill  seeking  to  enjoin  the  enforcement  of  a 
smoke  ordinance,  the  court  in  affirming  the 
decree,  concerning  the  question  for  its  de« 
cision,  said:  "A  motion  to  dismiss  the  bill 
covered  three  grounds:  First,  that  the  bill 
did  not  state  any  matter  of  equity  entitling 
complainants  to  the  relief  prayed,  nor  were 
the  facts,  as  stated  in  the  bill,  sufficient  to 
entitle  complainants  to  any  relief  against 
defendants;  second,  that  the  bill  showed 
upon  its  face  that  the  complainants  have  a 
plain,  speedy,  and  adequate  remedy  at  law; 
and  third,  as  it  appeared  on  the  face  of  the 
bill  that  the  complainants  were  all  residents 
of  the  state  of  Iowa,  and  the  relief  demand- 
ed was  against  an  ordinance  of  the  defend- 
ant city,  the  court  was  without  jurisdic- 
tion. The  court  sustained  the  motion,  and 
entered  a  final  decree  dismissing  the  bill 
with  prejudice.  There  was  no  attempt  to 
make  a  separate  issue  on  the  question  of 
jurisdiction,  or  to  take  an  appeal  upon 
that  question  alone  to  this  court.  The  de- 
cree was  a  general  one  on  the  merits,  and, 
as  the  bill  charged  a  violation  of  the  14th 
Amendment  not  so  frivolous  as  to  fail 
to  give  original  jurisdiction,  the  appeal  to 
this  court  from  the  final  decree  brings  the 
whole  case  here.  We  are  not  furnished  with 
any  reference  to  an  Iowa  statute  giving  an 
adequate  remedy  at  law,  and  we  find  none 
such.  We  have  therefore  to  deal  with  the 
questions,  Federal  and  state,  made  upon  the 
face  of  the  bill." 

Questions  of  fact.' — Findings  of  fact  by 
the  state  court  in  ordinary  cases  other  than 
those  arising  under  the  "contract  clause"  of 
the  Constitution  are  binding  upon  the  Unit- 
ed States  Supreme  Court.  But  the  rule  has 
its  exceptions,  as,  for  instance,  where  there 
is  ground  for  the  insistence  that  a  Federal 
right  has  been  denied  as  the  result  of  a  find- 
ing that  is  without  support  in  the  evidence. 
Interstate  Amusement  Co.  v.  Albert,  (1916) 
239  U.  S.  560,  36  S.  Ct.  168. 

But  on  a  writ  of  error  to  a  state  court 
if  the  Supreme  Court  has  before  it  simply 
a  general,  or  ultimate,  conclusion  of  fact 
which  is  set  forth  in  the  decree  of  the  state 
court,  it  is  necessary,  in  passing  upon  the 
Federal  right  which  the  plaintiff  in  error 
asaerts,   to   analyze   the   facts   in  order   to 
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determine  whether  that  which  purportt  to 
be  a  finding  of  fact  is  so  interwoyen  with 
the  question  of  law  at  to  be  in  substance  a 
decision  of  the  latter.  Norfolk,  etc.,  R.  Co. 
V.  Conley,  (1915)  236  U.  8.  605,  35  S.  Ct. 
437,  59  U.  8.  (L.  ed.)  746. 

In  Carlson  y.  Washington,  (1914)  234  U. 
8.  103,  34  8.  Ct.  717,  68  U.  8.  (L.  ed.) 
1237,  the  court  said:  "While  in  ordinary 
cases,  we  are  bound  by  the  findings  of  the 
state  court  of  last  resort  respecting  mat* 
ter  of  fact,  it  is  hardly  necessary  to 
say  that  that  court  cannot,  by  omitting 
to  pass  upon  the  basic  questions  of  fact, 
depriye  a  litigant  of  the  buiefit  of  a  Federal 
right,  any  more  than  it  could  do  so  by  mak- 
ing findings  that  were  wholly  without  sup- 
port in  the  eyidence.  And  just  as  this  court, 
where  its  appellate  jurisdiction  is  properly 
invoked  and  all  the  eyidence  is  brought  be- 
fore it,  will,  if  necessary  for  a  decision  of 
a  Federal  question,  examine  the  entire  rec- 
ord in  order  to  determine  whether  there  is 
eyidence  to  support  the  findings  of  the  state 
court,  so  it  is  our  duty,  in  the  absence  of 
adequate  findings,  to  examine  the  evidence 
in  order  to  determine  what  facts  might 
reasonably  be  found  therefrom,  and  which 


would  furnish  a  basis  for  the  asserted  Fed* 
eral  right." 

The  navigability  of  a  river  within  the 
borders  of  a  state  is  a  question  of  fact  and 
a  decision  of  the  state  court  that  it  is  not 
navigable  is  not  reviewable  by  the  United 
States  Supreme  Court  on  the  ground  that 
it  involves  a  Federal  right.  People  y. 
Economy  Light  t  Power  Co.,  (1914)  234  U. 

5.  497,  34  S.  Ct.  973,  58  U.  S.  (L.  ed.)  1429. 
Assignments  of  error  which  inyolye  no 

federal  question  cannot  be  considered.    Cen- 
tral Vermont  R.  Co.  v.  White,   (1915)   238 
U.  8.  607,  35  8.  Ct.  865,  59  U.  8.  (L.  ed.) 
1433. 

ICatters  affecting  the  remedy  are  gov- 
erned by  the  law  of  the  forum  and  a  deci- 
sion of  a  state  court  on  a  matter  of  state 
pleading  or  practice  is  therefore  not  review- 
able by  the  United  States  Supreme  Court. 
Central  Vermont  R.  Co.  v.  White,  (1015) 
238  U.  8.  507,  35  8.  Ct.  865,  59  U.  8.  (L. 
ed.)   1433. 

Questions  not  passed  upon  below.  —  The 

right  of  the  plaintiff  to  maintain  the  suit 

when  not  passed  upon  by  the  state  court  will 

.  not  be  considered  by  the  Supreme  Court. 

Heim  v.  McCall,   (1915)   239  U.  S.  175,  3^ 

6.  Ct  78. 


Vol.  IV,  p.  494,  sec.  711,  par.  fifth. 


I.  Cases  Arisiko  uxdeb  Patent-Right 
Laws  of  the  UNina)  States. 

Suits  on  contracts  relating  to  patents. — 
To  the  same  effect  as  the  original  note, 
see  Geneva  Furniture  Mfg.  Co.  v.  Karpen, 
(1916)  238  U.  S.  254.  35  R.  Ct.  788,  69  U. 
S.  (L.  ed.)  1296;  Potterton  v.  Condit, 
(1914)  218  Mass.  216,  105  N.  E.  443. 

A  suit  for  royalties  reserved  upon  the 
sale  of  a  patent  right  is  not  a  suit  arising 
under  the  patent  laws.  This  is  settled  by 
repeated  decisions.  Briggs  v.  United  Shoe 
Machinery  Co.,  (1916)  239  U.  S.  48,  36  8. 
Ct.  6. 


"By  section  711  of  the  United  States 
Revised  Statutes  exclusive  jurisdiction  ia 
given  the  federal  courts  in  ail  cases  arising* 
under  the  patent  laws  of  the  United  Statea 
Suits  to  recover  royalties  for  the  use  of  pat- 
ents,  suits  for .  the  specific  performance  of 
contracts  for  their  use,  and  suits  on  con- 
tracts governing  the  rights  of  the  parties  in 
the  use  of  a  patented  invention  have  been 
hold  not  to  be  suits  under  the  patent  laws, 
and  in  such  actions  state  courts  have  juris- 
diction." Forster  v.  Brown  Hoisting  Mach. 
Co.,  (1914)  266  111.  287,  107  N.  E.  588. 


Vol.  iV,  p.  506.  sec.  718. 

Extent  of  operation.  —  This  section  does 
not  deal  with  temporary  injunctions,  con- 
cerning which  power  is  given  in  other  sec- 
tions, but  authorizes  a  temporary  restraining 
order,  a  species  of  temporary  injunc- 
tion, until  a  pending  motion  for  a  temporary 
injunction  can  be  heard  and  decided.  Pack 
V.  Carter,  (C.  C.  A.  9th  Cir.  1915)  223  Fed. 
638. 

Distinguished  from  interlocutory  injunc- 
tion.—A  tempo'rary  restraining  order  is 
distinguished  from  an  interlocutory  injunc- 

Vol.  IV,  p.  509,  sec.  720. 

Cases  removed.  —  To  the  same  effect  as 
the  original  note,  see  Williston  v.  Ra3nnond, 
(E.  D.  N.  Y.  1914)  213  Fed.  527. 

Protection  of  Federal  jurisdiction.  —  This 
section  does  not  apply  to  a  proceeding  which 


tion,  In  that  it  Is  ordinarily  granted  merely 
pending  the  hearing  of  a  motion  for  a 
temporary  injunction,  and  its  life  ceasea 
with  the  disposition  of  that  motion  and 
without  further  order  of  the  court,  while 
an  interlocutory  injunction  is  usually  grant- 
ed until  the  coming  in  of  the  answer  or  until 
the  final  hearing  of  the  cause,  and  standa  aa 
a  binding  restraint  until  rescinded  by  the 
further  action  of  the  court.  Pack  v.  Carter^ 
(C.  C.  A.  9th  Cir.  1915)  223  Fed.  638. 
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is  ancillary  to  a  cause  of  which  ttie  eourt 
had  original  jurisdiction,  and  does  not  pro- 
hibit a  federal  court  from  restraining  the 
prosecution  of  a  suit  in  a  state  court  which 
would  have  the  effect  of  defeating  or  impair^ 


Vol.  ly,  p.  M9,  see  TSa 


JUDICIARY. 


Vol  IV,  p.  MO,  sec  788. 


ing  the  execution  of  one  of  its  decrees.  St. 
Louie,  etc.,  R.  Co.  v.  Bellamy,  (E.  D.  Ark. 
1914)  211  Fed.  172. 

Inferior  federal  oourte  have  no  power  to 
enjoin  proceedings  in  the  state  courts  for 
supposed  errors  of  their  judges.  Judicial 
error  must  be  reviewed  Yjj  the  federal  courts 
on  appeal.  It  is  substantially  only  in  cases 
of  bankruptcy,  or  where  it  is  necessary  to 
protect  its  own  pre-existing  possessory  juris- 
diction, that  an  inferior  federal  court  may 
enjoin  such  suits.  Carl  Laemmle  Music  Co. 
V.  Stem,  (S.  D.  N.  Y.  1913)  209  Fed.  129. 

Void  state  judgment  —  This  section  does 
not  prohibit  United  States  courts  from  tak- 
ing jurisdiction  of  a  suit  to  enjoin  a  person 
from  enforcing  a  jud^ent  obtained  in  a 
state  court  where  tiie  judgment  is  absolute- 
ly void  because  the  defendant  was  not  served 
with  process.  Simon  v.  Southern  R.  Co., 
(1915)  236  U.  S.  115,  35  S.  Ct.  255,  59  U. 
S.  (L.  ed.)  492,  wherein  the  court  said: 
"In  1793,  when  that  sUtute  [section  720] 
was  adopted  (1  Stat,  at  L.  334,  chap.  22), 
courts  of  equi^  had  a  well-recognized  power 
to  issue  writs  of  injunction  to  stay  pro- 
ceedings -  pending  in  court, — in  order  to 
avoid  a  multiplicity  of  suits,  to  enable  the 
defendant  to  avail  himself  of  equitable  de- 
fenses, and  the  like.  It  was  also  true  that 
the  courts  of  equity  of  one  state  or  country 
could  enjoin  its  own  citizens  from  prosecut- 
ing suits  in  another  state  or  country.  Cole 
V.  Cunningham,  133  U.  S.  107,  38  L.  ed.  538, 
10  Sup.  Ct.  Rep.  269.  This,  of  course,  often 
gave  rise  to  irritating  controversies  be- 
tween the  courts  themselves,  which  could, 
and  sometimes  did,  issue  contradictory  in- 
junctions. On  principles  of  comity  and  to 
avoid  such  inevitable  conflicts  the  act  of  1793 
was  passed.  Diggs  v.  Wolcott,  4  Cranch 
179,  180,  2  L.  ed.  587,  588,  (1807),  and  Hull 
V.  Burr,  234  U.  S.  712,  58  L.  ed.  1557,  34 
Sup  Ct.  Rep.  892  (1914),  the  flrst  and  last 
cases  in  this  court  dealing  with  that  ques- 
tion), furnish  typical  instances  in  which 
the  statute  has  been  applied.  Those  deci- 
sions, and  the  authorities  therein  cited, 
show  that  although  the  facts  might  have 
been  such  as  to  warrant  an  injunction 
against  a  suit  then  pending  in  a  state  court, 

Vol.  IV,  p.  517,  sec.  721. 

In  General. 

Process  and  practice  of  the  federal  courts. 
—  To  the  same  effect  as  the  original  note, 
see  McBride  v.  Neal,  (C.  C.  A.  7th  Cir. 
1914)  214  Fed.  966,  wherein  the  court  held 
that  this  section  has  reference  only  to  sub- 
stantive law  and  has  no  application  to  ,tho 
procedure  in  the  federal  courts. 

Vol.  IV,  p.  530,  sec.  723. 

Extent  of  equitable  jurisdiction.  —  The  eourts  as  defined  by  Congress.  Briggs  v. 
powers  of  Federal  courts  when  sitting  as  United  Shoe  Machinery  Co.,  (1915)  239  U. 
courts  of  equity  can  be  exerted  only  in  cases      S.  48,  36  S.  Ct.  6. 

otherwise  within  the  jurisdiction  of  those         This  section  is  merely  declaratory  of  the 
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yet  %  720  prevented  the  Federal  court  from 
steying  the  proceedings  in  the  state  court. 
But  when  the  litigation  has  ended  and  a 
final  judgment  has  been  obtained,  and 
when  the  plaintiff  endeavors  to  use  such 
Judgment,  a  new  stete  of  facts,  not  within 
the  language  of  the  statute,  may  arise.  In 
the  nature  of  the  case,  however,  there  are 
few  decisions  dealing  with  such  a  question. 
For  where  the  stete  court  had  jurisdiction 
of  the  person  and  subject-matter,  the  judg- 
ment  rendered  in  the  suit  would  be  bind- 
ing on  the  parties  until  reversed,  and  there 
would  therefore  usually  be  no  equity  in  a 
bill  in  a  Federal  court  seeking  an  injunc- 
tion against  the  enforcement  of  a  stete  judg- 
ment thus  binding  between  the  parties.  See 
Marshall  v.  Holmes,  141  U.  S.  600,  25 
L.  ed.  874,  12  Sup.  Ct.  ftep.  62,  where 
Noufi:u(*  V.  CHapp,  101  U.  S.  551,  25  L.  ed. 
1026,  relied  on  by  appellant,  is  discussed. 
There  have,  however,  oeen  a  few  cases  in 
which  there  was  cM^uity  in  the  bill  brought 
to  enjoin  the  plaintiff  from  enforcing  the 
state  judgment,  and  where  that  equity  was 
found  to  exist  appropriate  relief  has  been 
granted.  For  example,  in  Julian  v.  Cen- 
tral Trust  Co.,  193  U.  S.  112,  48  L.  ed.  639, 
24  Sup.  Ct.  Rep.  399,  a  judgment  was  ob- 
teined  in  a  stete  court,  execution  thereon 
was  levied  on  property  which,  while  not  in 
possession  of  the  Federal  court,  was  in 
possession  of  a  purchaser  who  held  under 
the  conditions  of  a  Federal  decree.  It  was 
held  that  the  existence  of  that  equity  au- 
thorized an  injunction  to  prevent  tjie  plain- 
tiff from  improperly  enforcing  his  judgment, 
even  though  it  may  have  been  perfectly  valid 
in  itself.  Other  cases  miglit  be  cited  involv- 
ing the  same  principle.  But  this  is  sufficient 
to  show  that  if,  in  a  proper  case,  the  plain- 
tiff, holding  a  valid  stete  judgment  can  be 
enjoined  by  the  United  States  court  from 
its  eouitable  use,  by  so  much  the  more 
can  Uie  Federal  courte  enjoin  him  from 
using  that  which  purporte  to  be  a  judgment, 
but  is,  in  fact,  an  absolute  nullity.  Mar- 
shall V.  Holmes,  141  U.  S.  597,  35  L.  ed. 
873,  12  Sup.  Ct.  Rep.  62;  Gaines  v.  Fuentes, 
92  U.  S.  10,  23  L.  ed.  524;  Barrow  T. 
Hunton,  99  U.  S.  85,  25  L.  ed.  408." 


State  Constitdtton  and  Statdtb. 

SUtute  of  limiUtion  of  actions.  — To  the 
same  effect  as  the  original  note,  see  Collins 
V.  People's  Power  Q^  (CCA.  8th  Cir. 
1915)  223  Fed.  47. 


Vol  TV,  p.  580,  sec.  788. 


JUDICIARY. 


Vol  IV,  p.  554,  sec  740. 


pre-ezisting  law  and  well  recognized  rule 
that  a  suit  in  equity  cannot  be  suBtained 
where  there  is  a  plain,  adequate  and  com- 
plete remedy  at  law.  The  converse  is  equal- 
ly the  settled  law;  that  is,  if  the  plaintiff 
has  a  justifiable  cause  and  he  has  no  plain, 
adequate  and  complete  remedy  at  law,  he 
must  have  one  in  equity.  Continental  Trust 
Co.  v.  Tallassee  Falls  Mfg.  Co.,  (M.  D.  Ala. 
1916)  222  Fed.  694. 

Jurisdiction  under  equity  rules.  —  Under 
equity  rule  twenty-three,  providing  that  if 
in  a  suit  in  equity  a  matter  ordinarily  de- 
terminable at  law  arises,  such  matters 
shall  be  determined  in  that  suit  according 
to  the  principles  applicable,  without  send- 
ing the  case  or  question  to  the  law  side 
of  the  court,  a  bill  in  equity  cannot  be  dis- 
missed on  the  ground  that  there  is  a  plain, 
adequate  and  complete  remedy  at  law.  Gold- 
schmidt  Thermit  Co.  v.  Primos  Chemical 
Co.,  (E.  D.  Pa.  1914)  216  Fed.  382. 

Effect  of  state  rules.  —  To  the  same  ef- 
fect as  the  original  note,  see  Crown  Orchard 
Co.  V.  Dennis,  (D.  C.  S.  C.  1916)  220  Fed, 
616,  wherein  the  court  said:  "In  many 
cases  found  in  modern  reports  the  courts 
have,  under  the  code  procedure,  adminis- 
tered both  legal  and  equitable  remedies  in 
the  same  action,  whereas  this  court  is  com- 
pelled to  observe  the  distinctions  prescribed 
oy  the  federal  Constitution  and  statutes  re- 
specting actions  at  law  and  suits  in  equity. 
This  court,  sitting  in  equity,  can  take  juris- 
diction only  when  there  is  no  plain,  ad- 
equate, and  complete  remedy  at  law.  The 
jurisdiction  of  this  court  cannot  be  enlarged 
or  extended  by  state  statutes  or  procedure." 

Enforcement  of  rule.  —  It  is  tne  duty  of 
the  court  to  enforce  this  rule  by  dismissing 
suits  brought  in  violation  of  its  provisions. 
Union  Pac.  R.  Co.  v.  Weld  County,  (CCA. 
8th  Cir.  1914)  217  Fed.  540. 

A  court  of  equity  will  not  interpose  un- 
less it  is  clear  that  the  remedy  afforded  bv  it 
is  more  adequate  or  more  complete  thaa 
that   at   law.     Blue   Point  Oyster  Go.   t. 


Hoagenson,   (W.  D.  Wash.  1913)   209  Fed. 
278. 

Concurrent  Jurisdiction.  —  There  can  be 
no  concurrent  jurisdiction  between  a  court 
of  equity  and  a  court  of  law,  if  objection  is 
seasonably  made.  Milliken  First  State 
Bank  v.  Spencer,  (C.  C.  A.  8th  Cir.  1915) 
219  Fed.  603,  wherein  it  appeared  that  a 
trustee  in  bankruptcy  brought  a  suit  in 
equity  to  recover  an  alleged  preference  con- 
sisting of  a  payment  of  money.  Sustaining 
a  demurrer  that  the  bill  of  complaint  on  its 
face  showed  no  ground  of  equitable  relief 
and  that  the  equity  side  of  the  federal  court 
had  no  jurisdiction  of  the  matters  com- 
plained of  in  the  bill,  the  court  said:  "No 
reason  can  be  suggested  why  the  remedy 
at  law  to  recover  the  money  in  question  was 
not  plain,  adequate,  and  complete.  If  this 
be  so,  then  the  appellant  was  not  only  de- 
prived of  a  substantial  right,  including  a 
trial  by  jury,  but  the  plain  command  of  the 
statute  was  not  followed.  It  would  seem 
from  some  of  the  decisions  that  courts  have 
fallen  into  the  habit  of  treating  the  require- 
ment of  the  statute  lightly  where  relief  can 
be  given  in  equity.  If,  in  a  particular  case, 
the  remedy  at  law  is  plain,  adequate,  and 
complete,  then  under  the  statute  in  such 
cacc  there  can  be  no  concurrent  jurisdiction 
between  a  court  of  equity  and  a  court  of 
law,  if  objection  is  seasonably  made.  The 
statute  quoted  declared  no  new  principles, 
but  the  principle  itself  which  has  always 
ruled  courts  of  equity  was  of  such  impor- 
tance that  Congress  crystalized  it  by  legis- 
lation and  plac^  the  matter  beyond  dispute. 
It  would  tnerefore  seem  to  be  the  duty  of 
courts  to  give  force  and  effect  to  the  stat- 
ute whenever  it  is  applicable.  This  enact- 
ment certainly  means  something.'  New 
York  Guaranty  Co.  v.  Memphis  Water  Co., 
107  U.  S.  205-214,  2  Sup.  Ct.  279,  27  L.  ed. 
484." 

This  section  is  cited  in  Linden  Invest.  Co. 
v.  Honstain  Bros.  Co.,  (C.  G.  A.  8th  Cir. 
1915)  221  Fed.  178. 


Vol.  IV,  p.  552,  sec.  737. 

Failure  to  serve  all  joint  defendants  will 
not  defeat  jurisdiction.  The  plaintiff  may 
make  all  the  joint  debtors  parties,  obtain 
service  on  one  only,  and  proceed  to  judg- 


ment against  the  one  so  served,  whether 
service  is  obtained  on  the  others  or  not 
Ostrander  v.  Blandin,  (N.  D.  N.  T.  1914) 
211  Fed.  733. 


Vol.  IV,  p.  554,  sec.  738. 

This  section  was  substantially  re-enacted  by  section  8  of  the  act  of  1875,  4  Fed.  Stat 
Annot.  380,  and  has  continuously  been  the  law.  Kentucky  Coal  Lands  Co.  v.  Mineral 
Development  Co.,  (C.  C.  A.  6th  Cir.  1914)  219  Fed.  45. 


Vol.  IV,  p.  554,  sec.  740. 

Effect  of  later  acts.  —  To  the  same  effect 
as  the  original  note,  see  Kentuckv  Coal 
Lands  Co.  v.  Mineral  Development  Co.,  (C. 
C.  A.  eth  Cir.  1914)  219  Fed.  46,  wherein 
the  court,  in  considering  the  effect  of  the 
Act  of  March  3,  1875,  4  Fed.  Stat.  Annot. 
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265,  said:  "Sections  740,  741,  and  742,  were 
neither  re-enacted  nor  expressly  repealed. 
Whether  they,  and  especially  section  742, 
have  been  repealed  by  implication,  was  a 
question  which  the  Supreme  Court  suggested 
but  left  undecided.    Greely  v.  Lowe,  165  U. 


Vol  IV,  p.  554^  sec.  740. 


JUDICIARY. 


Vol.  IV,  p.  568»  sec  814. 


rightly  decided,  they  are  persuasive  that  the 
jurisdiction  over  local  actions  continued  aft- 
er 1875  as  before.  Section  738,  as  above 
stated,  was  substantially  re-enacted  by  sec- 
tion 8  of  the  act  of  1875,  and  by  section  5 
of  the  act  of  1887,  and  has  continuously 
been  the  law.  It  has  been  spoken  of  as  if 
it  directly  conferred  jurisdiction  of  the 
cases  to  which  it  refers.  Mellen  T.  Moline, 
131  U.  S.  362,  365,  9  Sup.  Ct.  781,  33  L. 
ed.  178;  Jellenik  v.  Huron  Co.,  177  U.  S.  1, 
11,  20  Sup.  Gt.  559,  44  L.  ed.  647;  Citizens' 
Co.  V.  Illinois  Central  R.  Co.,  205  U.  S.  46, 
59,  27  Sup.  Ct.  425,  51  L.  ed.  703." 


8.  58,  15  Sap.  Ct.  24,  39  L.  ed.  69 ;  Petri  v. 
Creelman,  199  U.  S.  487,  493,  26  Sup.  Ct 
133,  50  L.  ed.  281;  and  Galveston  Co.  v. 
Gonzalez,  151  U.  S.  496,  499,  14  Sup.  Ct.  401, 
38  L.  ed.  248.  That  there  was  no  such  re- 
peal, but  that  the  sections,  or  some  of  them, 
continued  in  force,  was  held  by  Judge  Speer, 
at  the  Circuit  (East  Tennessee  R.  R.  Co.  v. 
Atlanta  Ry.  Co.,  [C.  C]  49  Fed.  608),  by 
Judge  Coxe  in  Goddard  v.  Mailler,  (C.  C.) 
80  Fed.  422,  and  by  Judge — slater  Justice — 
Lurton  in  Horn  v.  Pere  Marquette  Rv.  Co., 
(C.  C.)  151  Fed.  626.  The  reasoning  of 
tiiese  cases  is  forceful,   and,   if  they   are 

• 

Vol.  IV,  p.  555,  sec.  741. 

On  the  question  of  the  effect  of  later  acts  upon  this  section,  see  the  quotation  from 
Kentucky  Coal  Lands  Co.  v.  Mineral  Development  Co.,  (C.  C.  A.  6th  Cir.  1914)  219  Fed. 
45,  set  out  above. 

Vol.  IV,  p.  555,  sec.  742. 

On  the  question  of  the  effect  of  later  acts  upon  this  section,  see  the  quotation  from 
Kentucky  Coal  Lands  Co.  v.  Mineral  Development  Co.,  (C.  C.  A.  6th  Cir.  1914)  219  Fed 
45,  set  out  above. 

Vol.  IV,  p.  556,  sec.  746. 

•^Case"  or  "cause."  —  A  proceeding  before  a  grand  jury  is  a  "case"  or  "cause"  within 
the  meaning  of  this  section.  United  States  v.  Rockefeller,  (S.  D.  N.  Y.  1914)  221  Fed. 
462. 


Vol.  IV,  p.  557,  sec.  1. 

Findings  of  fact  —  The  rule  is  well  settled 
in  courts  of  admiralty  that  the  decision  of 
the  trial  court,  which  heard  the  witnesses 
on  questions  of  fact,  will  not  be  disturbed  by 
an  appellate  court,  unless  the  record  clear- 


ly shows  that  it  was  against  the  weight  of 
evidence.  Louisiana  Excursion  Co.  v.  Gidion- 
sen,  (C.  C.  A.  8th  Cir.  1914)  217  Fed.  751; 
The  Elenore,  (C.  C.  A.  6th  Cir.  1914)  217 
Fed.  753. 


Vol.  IV,  p.  561,  sec.  913. 

Cited  in  the  case  of  In  re  Louisville,  etc.,  Packet  Co.,  (E.  D.  Ky.  1915)  223  Fed.  185. 


Vol.  IV,  p.  563,  sec.  914. 

Supremacy  of  Federal  Constitution  and 
Statutes. —  Inconsistent  with  federal  legis- 
lation. —  To  the  same  effect  as  the  original 
note,  see  Silvas  v.  Arizona  Copper  Co.,  (D. 
C.  Ariz.  1914)  213  Fed.  504,  in  which  the 
court  held  that  where  Congress  has  legislat- 
ed in  general  and  broad  terms,  covering  the 
whole  subject,  the  rules  of  the  state  prac- 
tice in  respect  thereof  are  superseded,  and 
the  extent  and  limitations  of  the  power  of 
the  courts  of  'the  United  States  are  to  be 
found  in  the  Congressional  enactment  and 
not  in  the  law  of  the  state. 

As  affecting  jurisdiction  of  federal  courts. 
—  To  the  same  effect  as  the  original  note, 
see  Western  Union  Telegraph  Co.  v.  Ald- 
ridge,  (C.  C.  A.  5th  Cir.  1914)  219  Fed. 
836,  wherein  the  court  said:  "The  statutes 
of  the  state,  under  section  914  of  the  Re- 
vised Statutes,  govern  the  trial  courts  in 
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actions  at  law,  but  the  proceedings  in  the 
appellate  courts  are  not  amenable  to  such 
statutes  or  rules  adopted  in  pursuance  there- 
of, but  are  governed  by  the  statutes  of  the 
United  States  and  the  rules  adopted  in  pur- 
suance of. the  powers  therein  granted." 

Practice,  pleadings  and  forms  and  modes 
of  proceeding.  —  To  the  same  effect  as  the 
original  note,  see  Hartley  v.  Lapidus,  etc., 
Co.,  (C.  C.  A.  8th  Cir.  1914)  216  Fed.  92. 

Writs  and  process.  —  Method  of  service. 
—  Service  of  process  is  within  the  category 
of  this  section  and  where  a  summons  is 
directed  to  the  defendant  as  is  permitted  in 
New  York  state  it  need  not  be  made  by  a 
United  States  marshal,  but  may,  except  in 
special  instances,  be  made  by  any  person 
other  than  a  party  to  the  action.  U.  S.  v. 
Mitchell.  (E.  D.  N.  Y.  1915)  223  Fed.  805. 

Evidence.  —  Deposition,  —  Where  a  party 
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to  an  action  elects  to  follow  the  mode  pre- 
scribed by  the  state  law  for  securing  testi- 
mony, it  is  incumbent  upon  him  to  proceed 
in  conformity  with  the  requironents  of  the 
state  law  as  to  the  mode  of  procuring  a 
deposition.  Pullman  Co.  t.  Jordan,  (C.  C. 
A.  5th  Cir.  1914)  218  Fed.  673. 

Voluntary  nonsuit.  —  It  is  too  late  for 
a  plaintiff  to  ask  for  a  nonsuit  after  the 
court  has  granted  a  motion  for  a  peremp- 
tory instruction  in  favor  of  the  defendant 
and  directed  the  jury  to  sign  it,  unless  de- 
manded by  some  extraordinary  reason. 
Whitted  ▼.  Southwestern  Telegraph,  etc., 
Co.,  (E.  D.  Ark.  1914)  217  Fed.  835,  where- 
in the  court,  adverting  to  the  conflict  of 
opinion  among  the  national  courts  on  this 
question,  said:  "The  authorities  on  the 
question  as  to  when  the  court  may  permit 
a  voluntary  nonsuit  are  anything  but 
harmonious.  Some  of  the  courts  hold  that 
no  nonsuit  can  be  taken  after  the  motion 
for  a  directed  verdict  has  been  made;  ot}iers 
hold  that  the  action  may  be  dismissed  at 
any  time  before  the  court  announces  its 
decision,  but  not  thereafter.  Some  of  the 
courts  hold  that  it  may  be  taken  at  any  time 
before  the  court  has  actually  directed  the 
jury  to  return  the  verdict,  but  not  there- 
after; and  still  others  hold  that  the  cause 
may  be  dismissed  at  any  time  before  the 
verdict  has  been  actually  signed  by  the 
jury." 

Manner  of  submitting  cases  to  jury. — 
Instructions  to  jury,  —  A  rule  of  practice 
under  a  state  statute  that  it  is  error  for  a 
judge  during  a  recess  of  his  court,  in  the 
absence  of  a  party  and  his  counsel,  and 
without  notice  to  them,  to  give  instructions 
to  the  jury  to  whom  the  case  has  been  sub- 
mitted, is  not  applicable,  under  this  section, 
to  the  federal  courts.  The  power  of  fed- 
eral judges,  as  defined  by  the  common-law, 
in  the  submission  of  cases  and  the  control 
of  the  deliberation  of  juries,  still  remains. 
Yates  V.  Whyel  Cooke  Co.,  (C.  C.  A.  6th 
Cir.  1915)  221  Fed.  603. 

Conduct  of  jurors.  —  Neither  in  letter  nor 
in  spirit  does  the  conformity  act  apply  to 
the  power  of  the  court  to  inquire  into  the 
conduct  of  jurors  who  had  been  summoned 
to  perform  a  duty  in  the  administration  of 
justice,  and  who,  for  the  time  being,  were 
officers  of  the  court.  The  conduct  of  parties, 
witnesses  and  counsel  in  a  case,  as  well  as 
the  conduct  of  the  jurors  and  officers  of  the 
court,  may  be  of  such  a  character  as  not 
only  to  defeat  the  rights  of  litigants,  but 
it  may  directly   affect   the  administration 


of  public  justice.  In  the  very  nature  of 
things  the  courts  of  each  jurisdiction  must 
each  be  in  a  position  to  adopt  and  enforce 
their  own  self-preserving  rules.  McDonald 
V.  Pless,  (1916)  238  U.  S.  264,  35  S.  Ct.  783, 
69  U.  S.  (L.  ed.)  1300,  affirming  (C.  C.  A. 
4th  Cir.  1913)  206  Fed.  263. 

Dismissal  of  case.  —  This  section,  mak- 
ing the  state  laws  and  procedure  applicable 
so  far  as  may  be,  does  not  control  the  dis- 
missal of  a  case  by  the  federal  court  for 
failure  to  try  the  case  when  reached,  and 
the  rule  obtaining  in  state  courts  allowing 
the  case  to  be  dismissed  if  later  issues  have 
been  tried,  cannot  be  invoked.  Watts  v.  S. 
M.  Hamilton  Coal  Co.,  (E.  D.  N.  Y.  1915) 
219  Fed.  1003. 

Proceedings  subsequent  to  judgment.-— 
Vcicating  or  modifying  judgments.  —  To  the 
same  effect  as  the  original  note,  see  Wellman 
V.  Bethea,  (E.  D.  S.  C.  1914)  213  Fed.  367, 
in  which  the  court  held  that  a  state  statute 
empowering  the  courts  of  a  state  to  vacate 
their  judgments  at  any  time  within  one 
year  could  not  apply  to  the  federal  courts, 
as  under  the  authoritative  decisions  these 
courts  have  no  power  to  make  any  order 
affecting  the  validity  or  legal  effect  of  a 
judgment  after  the  adjournment  of  the  term 
at  which  it  was  rendered. 

Exceptions  and  hill  of  exceptions.  —  The 
practice  respecting  exceptions  in  the  Federal 
courts  is  unaffected  by  this  section.  U.  S. 
v.  U.  S.  Fidelity,  etc.,  Co.,  (1916)  236  U.  S. 
512,  35  S.  Ct.  298,  69  U.  S.  (L.  ed.)  696. 

Raising  statutes  of  limitations.  —  In  A. 
J.  Phillips  Co.  V.  Grand  Trunk  Western  R. 
Co.,  ( 1915 )  236  U.  S.  662,  35  S.  Ct.  444,  59 
U.  S.  (L.  ed.)  774,  which  was  a  case  begun 
in  Michigan,  it  was  held  that  the  Michigan 
practice  which  did  not  permit  a  defendant 
to  take  advantage  of  the  statute  of  limita- 
tions by  a  general  demurrer  to  the  declara^ 
tion  did  not  apply  to  a  cause  of  action 
arising  under  the  Hepburn  Act  which  indi- 
cated its  purpose  to  prevent  suits  in  delayed 
claims,  by  the  provision  that  all  complaints 
for  damages  should  be  filed  within  two  years 
and  not  after.  Under  such  a  statute  the 
lapse  of  time  not  only  bars  the  remedy,  but 
destroys  the  liability. 

Writ  of  error.  —  This  section  has  ref- 
erence only  to  practice  on  the  law  side  of  the 
trial  courts.  It  has  nothing  to  do  with  the 
prosecution  of  the  common-law  writ  of  error 
which  prevails  in  federal  appellate  pro- 
cedure. McBride  v.  Neal,  (C.  C.  A.  7th  Cir, 
1914)  214  Fed.  966. 


Vol.  IV,  p.  577,  sec.  915. 

Effect  of  statute.  —  In  Bucyrus  Co.  v. 
McArthur,  (M.  D.  Tenn.  1914)  219  Fed. 
266,  the  court  said  that  this  section  "merely 
authorizes  the  issuance  of  ancillary  attach- 
ments for  the  purpose  of  impounding  the 
property  of  defendants  of  whose  person  the 
court  may  otherwise  acquire  jurisdiction. 
Chittenden  v.  Darden,  2  Woods  437,  5  Fed. 
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Cas.  642;  Nazro  y.  Cragin,  3  Dill.  474,  17 
Fed.  Cas.  1259,  1260 ;  North  v.  McDonald,  1 
Biss.  57,  18  Fed.  Cas.  332,  333;  Anderson 
V.  Shaffer,  (C.  C.)  10  Fed.  266,  267;  Boston 
Elec.  Co.  V.  Elec.  Lighting  Co.,  (C.  C.)  23 
Fed.  838,  839;  and,  by  implication,  Ex 
parte  Railway  Co.,  103  U.  S.  794,  796,  26 
L.  ed.  461,  and  Tread  well  v.  Seymour,  (C. 
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C.)  41  Fed.  679,  581.  The  contrary  opinion 
in  Guillou  ▼.  Fontain,  32  Leg.  Int.  362,  11 
Fed.  Cas.  108,  is  contrary  to  the  great 
weight  of  authority,  and  does  not,  in  my 
opinion,  rightly  interpret  the  provisions  of 
the  statute.  Such  ancillary  attachment, 
when  otherwise  authorized,  may,  however, 
it  seems,  be  issued  in  connection  with  the 
personal  process  when  the  defendant  is 
amenable  thereto.  Toland  ▼.  Sprague,  su- 
pra, 12  Pet.  at  page  329,  9  L.  ed.  1093; 
North  V.  McDonald,  supra,  18  Fed.  Cas.  at 
page  333." 

Attachments  in  equity.  —  To  the  same  ef- 
fect as  the  original  note,  see  Bucyrus  Co.  v. 
McArthur,  (M.  D.  Tenn.  1914)  219  Fed. 
266,  wherein  the  court  said :  "Ancillary  at- 
tachment of  the  defendant's  property  is  a 
purely  statutory  remedy,  in  •  derogation  of 
the  common  law.  It  is  entirely  unknown 
to  the  immemorial  practice  and  usage  of 
Courts  of  Equity,  either  in  England  or  in 
the  United  States,  and  is  essentially  a  legal 
remedy,  which,  in  the  absence  of  statutory 
authority,  is  not  available  in  equity. 
There  is,  however,  no  statutory  authorif^ 
for  the  issuance  of  such  an  attachment  in 
an  equity  cause  in  a  Federal  Court.  Section 
915  of  the  Revised  Statutes,  adopting  in 
the  Federal  Courts  the  laws  of  the  several 
states  in  relation  to  attachments  against 
the  property  of  defendants,  is  specifically 
limited  to  'common-law  causes;'  and  section 
914  of  the  Revised  Statutes,  providing  that 
the  practice  and  procedure  in  Federal 
Courts  shall  conform  to  those  of  the  State 
Courts,  specifically  excludes  'equity  causes.' 
Neither  has  the  Supreme  Court  of  the  Unit- 
ed States,  in  promulgating  the  Rules  of 
Equity  Practice  in  the  Difitrict  Courts,  un- 
der the  authority  vested  in  it  by  section 
917  of  the  Revised  Statutes,  provided  for 
such  ancillary  writs  of  attachment.  Nor  is 
provision  made  therefor  by  any  rule  of  this 
court;  although  it  may  well  be  that  this 
could  be  done  in  accordance  with  the  79th 
Rule  of  Equity  Practice  (198  Fed.  xli,  115 
C.  C.  A.  xli),  and  under  the  various  statu- 
tory provisionfl  cited  in  Steam  Stone-Cutter 
Co.  V.  Sears,  (C.  C.)  9  Fed.  8,.  and  Steam 
Stone-Cutter  Co.  v.  Jones,   (C.  C.)   13  Fed. 

667." 

Statutory  cause  of  action.  —  The  ancil- 
lary remedy  of  attachment  cannot  be  in- 
voked in  a  statutory  cause  of  action  as  dis- 
tinguished from  a  "common  law  cause." 
Dixon  V.  Corinne  Runkel  Stock  Co.,  (E.  D. 
N.  C.  1914)  214  Fed.  418,  where  in  a  suit 
for  the  infringement  of  a  copyright  the 
plaintiff  was  held  to  be  not  entitled  to  an 
attachment. 

Counsel  fees  as  element  of  damages  cov- 
ered by  indemnity  bond.  —  In  an  action  on 
a  statutory  bond  given  by  the  plaintiff  in  a 
detinue  suit  unBuccessfully  prosecuted  in  a 
federal  court  reasonable  counsel  fees  in- 
curred by  the  defendant  in  defending  the 
suit  are  not  recoverable  as  an  element  of 
the  damages  covered  by  the  bond.    National 


a  firmly  established  rule  of  the  federal 
courts,  in  the  absence  of  any  special  statute 
to  the  contrary,  that  a  successful  defendant 
cannot  recover  such  counsel  fees,  even  where 
the  plaintiff  has  wrongfully  invoked  special 
process  and  given  a  bond  of  indemnity  to 
the  defendant.  •  •  •  The  argument  for 
the  appellee  is  that  this  general  rule  does 
not  apply  where  the  damnifying  action, 
though  brought  in  the  federal  court,  is  pros- 
ecuted under  the  authority  of  and  in  ac- 
cordance with  the  provisions  of  state  stat- 
utes, and  not  under  a  law  or  laws  of  the 
United  States,  that  the  detinue  writ  and 
proceedings  here  involved  were  founded 
solely  upon  Alabama  statutes,  and  that  an 
indemnity  bond  given  pursuant  thereto  has 
been  held  by  the  Alabama  court  to  include 
counsel  fees  as  an  element  of  recoverable 
damages.  Hence  the  (alleged)  conclusion 
that  such  a  bond  must  be  so  construed  when 
filed  in  an  action  brought  in  the  federal 
court.  In  Tullock  v.  Mulvane,  184  U.  S.  497, 
22  Sup.  Ct.  372,  46  L.  ed.  657,  an  injunction 
bond  had  been  given  in  a  suit  in  the  federal 
court,  and  the  obligee  had  brought  an  action 
for  damages  thereon  in  the  state  court,  and 
on  appeal  the  state  Supreme  Court  had  held 
that  counsel  fees  were  recoverable  as  an  ele- 
ment of  damage.  58  Kan.  622,  50  Pac.  897 ; 
61  Kan.  650,  60  Pac.  749.  On  error  to  the 
Supreme  Court  of  the  United  States  it  was 
held  that  the  measure  of  liability  on  the 
bond  was  a  federal  question,  as  involving 
an  assertion  by  plaintiff  in  error  of  'an  im- 
munity from  liability  depending  on  an  au- 
thority exercised  under  the  United  States;' 
and,  applying  the  federal  law  that  counsel 
fees  are  not  a  part  of  recoverable  damages, 
the  judgment  of  the  Kansas  court  was  re- 
versed. The  decision  seems  to  be  founded 
primarily  on  the  theory  that  the  bond  in 
question  was  exacted  under  the  authority  of 
practice  rule  No.  90,  which  merely  adopts 
the  English  rules  of  practice  where  conven- 
ient of  application  and  other  express  provi- 
sion ha^  not  been  made.  Some  weight  seems 
to  have  been  given,  also,  to  the  general  con- 
sideration that,  if  'the  bond  given  in  a  fed- 
eral court  is  not  to  be  construed  with  refer- 
ence to  the  rules  of  law  applicable  to  such 
bonds  in  such  court,  then  there  can  be  no 
certain  general  rule  by  which  to  determine 
the  liability  of  the  obligors  upon  the  bond.* 
184  U.  S.  605,  22  Sup.  Ct.  375,  46  L.  ed. 
657.  As  finally  stated  by  the  opinion,  the 
principle  afiirmed  was  'that  a  bond  given  in 
pursuance  of  a  law  of  the  United  States 
was  governed,  as  to  its  construction,  not  by 
the  local  law  of  a  particular  state,  but  by 
the  principles  of  law  as  determined  by  this 
court,  and  operative  throughout  the  courts 
of  the  United  States,'  citing  especiallv  Bein 
V.  Heath,  12  How.  168,  178,  13  L.  ed.  939. 
This  principle  being  thus  settled,  it  only 
remains  to  determine  whether  the  detinue 
bond  here  involved  was  executed  and  given 
under  *a  law  of  the  United  States.'  Section 
916  of  the  United  States  Revised  Statutes 


Surety  Co.  v.  Fletcher,  (1914)  186  Ala.  605,      916  of  the  United  States  Revised  Statutes 
65  So.  150.  wherein  the  court  said:     "It  is       (U.   S.   Comp.   St.   1901,  p.   684)    provides 

611 


Vol.  IV,  p.  577,  sec  815. 


JUDICIARY. 


Vol.  IV,  p.  596,  sec.  854. 


that  judgment  creditors  in  federal  courts 
^shall  be  entitled  to  similar  remedies  upon 
the  same,  by  execution  or  otherwise,  to 
reach  the  property  of  the  judgment  debtor, 
as  are  now  provided  in  like  causes  by  the 
laws  of  the  state  in  which  such  court  is 
held/  etc.  Section  915,  immediately  preced- 
ing, provides  that  the  plaintiff  in  common- 
law  causes  'shall  be  entitled  to  similar 
remedies,  by  attachment  or  other  process, 
against  the  property  of  the  defendant, 
which  are  now  provided  by  the  laws  of  the 
state,'  etc.,  with  the  proviso  that  'similar 
preliminary  affidavits  or  proofs,  and  similar 
security,  as  required  by  such  state  laws, 
shall  be  first  furnished  by  the  party  seek- 
ing such  attachment  or  other  remedy.'  In 
Cooke  V.  Avery,  147  U.  S.  376,  13  Sup.  Ct. 
340,  37  L.  ed.  200,  it  was  held  that  the  lien 
of  a  federal  court  judgment,  and  the  reme- 
dies thereon,  though  in  accordance  with  the 
provisions  of  the  Texas  statutes,  existed  by 
virtue  of  section  916,  and  it  was  said  that 
the  disposition  of  the  issue  'depended  upon 
the  laws  of  the  United  States  and  the  rules 
of  the  Circuit  Court,  and  their  construction 


and  application  were  directly  involved.'  See, 
also,  Files  v.  Davis,  (C.  C.)  118  Fed.  465; 
Leslie  v.  Brown,  32  C.  C.  A.  556,  90  Fed. 
171;  Sowles  v.  Witters,  (C.  C.)  46  Fed.  497. 
So,  under  section  915,  it  cannot  be  se- 
riously doubted  that,  in  administering  rem- 
edies aimilar  to  those  provided  for  state 
courts,  the  federal  court  does  so,  not  by 
authority  of  a  state  law,  but  solely  by  virtue 
of  the  federal  statute,  which  adopts  them 
and  authorizes  their  use.  The  proviso  that 
'similar  security  as  is  required  by  state 
laws'  shall  be  given  before  the  issuance  of 
the  writ  yery  clearly  relates  to  the  form 
and  substance  of  the  bond,  and  not  to  the 
elements  of  damage  that  may  be  recognized 
by  the  state  courts  as  a  part  of  their  gen- 
eral jurisprudence.  And  we  think  it  must 
be  presumed  that,  when  a  federal  court 
grants  an  extraordinary  writ  at  the  suit  of 
a  plaintiff,  on  the  bonded  condition  that 
for  a  wrongful  resort  thereto  he  shall  in- 
demnify the  defendant  for  such  damages  as 
he  may  suffer,  the  damages  intend^  are 
only  such  as  are  recogniz^  by  the  law  of 
the  forum." 


Vol.  IV,  p.  583,  sec.  917. 


This  section  is  cited  in  the  case  of  In  re  Louisville,  etc,  Packet  Co.,  (E.  D.  Ky.  1915) 
223   Fed.   185. 


Vol.  IV,  p.  585,  sec.  918. 

Operation  of  sectien  814,  S.  S.  —  To  the 
same  effect  as  the  original  note,  see  Kin- 
ney V.  Plymouth  Rock  Squab  Co.,  (C.  C. 
A.  1st  Cir.  1914)  214  Fed.  766,  wherein 
it  was  held  that  the  circuit  court,  having 
under  section  918  adopted  a  rule  conform- 
ing to  the  early  state  practice,  it  was  not 
bound  to  alter  the  rule  so  as  to  conform 


to  subsequent  alterations  made  in  the  state 
practice. 

This  section  is  cited  in  The  Samuel  Little, 
(C.  C.  A.  2d  Cir.  1915)  221  Fed.  308,  ss 
authority  for  the  inherent  power  of  the 
court  to  establish  the  so-called  40-day  rule 
fixing  the  period  of  time  a  maritime  lien 
shall  retain  its  preferoice  or  priority. 


Vol.  IV,  p.  594,  sec.  953. 

Remodeling  bills  of  exceptions.  —  This 
section  adds  nothing  to  the  powers  of  the 
appellate  court  with  reference  to  bills  of 
exceptions  when  once  allowed.     It  is  thor- 


oughly settled  that  the  appellate  tribunal 
has  no  power  to  remodel  a  bill  of  excep- 
tions. Murphy  v.  Milford,  etc.,  R.  Co*,  (C. 
C.  A.  1st  Cir.  1913)  210  Fed.  135. 


Vol.  IV,  p.  596,  sec.  954. 

Liberally  construed.  —  This  section  is 
liberally  construed.  Bedford  v.  J.  Henrv 
Miller,  (C.  C.  A.  4th  Cir.  1914)  212  Fed. 
368,  wherein  the  court  said:  "When  a 
party  gets  his  cause  of  action,  or  his  de- 
fense, or  his  appeal,  before  a  court  of  com- 
petent jurisdiction,  he  should  not  be  turned 
out  before  trial  of  the  merits  of  the  contro- 
versy, except  in  obedience  to  a  clear  statu- 
tory mandate,  or  on  a  showing  of  gross 
carelessness  or  bad  faith.  The  absolute  dis- 
missal of  a  plea  or  an  appeal,  for  error  in 
a  matter  of  mere  procedure,  is  in  reality  the 
infiiction  of  the  severest  penalty  for  a  minor 
fault,  and  is  suggestive  of  the  excessive 
punishments  formerly  inflicted  for  minor  of 


612 


fenses  in  the  administration  of  the  criminal 
law.  Conformity  to  rules  of  procedure  is 
important,  but  usually  it  may  be  secured 
by  imposing  as  a  condition  of  amendment 
the  payment  of  costs  or  other  penalty,  short 
of  dismissal,  on  the  party  or  his  counsel,  as 
circumstances  may  require,  for  negligence 
or  inadvertence." 

Effect  of  general  demurrer.  —  To  the 
same  effect  as  the  original  note,  see  Brooks 
V.  Pullman  Co.,  (C.  C.  A.  1st  Cir.  1914)  213 
Fed.  445,  in  which  the  court  held  that  a 
general  demurrer  to  a  declaration  consisting 
of  a  narrative  of  facts  and  circumstaflces 
framed  with  little  regard  for  the  require- 
ments of  good  pleading,  mixed  with  concln- 


VoL  IV,  p.  696,  sec.  904. 


JUDICIARY. 


Vol  IV,  p.  678,  sec.  601. 


Biona  of  law  and  all  so  intermingled  as  to 
leave  it  difficult  to  disconnect  that  which  is 
properly  from  that  which  is  improperly  al- 
legid,  could  not  be  sustained.  The  proper 
way  to  raise  these  objections  was  by  special 
demurrer. 

Declarations  and  compUints.  —  Where 
the  variance  between  the  pleading  and  the 
facts  which  the  pleader  seeks  to  prove  is  so 


slight  that  obviously  the  opposing  party 
could  not  have  been  misled  by  it  in  the 
preparation  of  his  case  for  trial,  and  was 
not  surprised  by  the  evidence  on  the  trial, 
it  is  the  duty  of  the  court  to  permit  an 
amendment  to  conform  the  pleading  to  the 
proof.  United  Kansas  Portland  Cement  Go. 
V.  Harvey,  (C.  C.  A.  8th  Cir.  1914)  216  Fed. 
316. 


Vol.  IV,  p.  624,  sec.  1011. 


Se-«zamination  of  allowance.  —  Whether  the  mere  amount  of  an  allowance  under  a 
statute  can  be  re-examined  in  the  Supreme  Court  by  virtue  of  this  section  was  left  an 
open  question  in  Meeker  v.  Lehigh  Valley  B.  Oo.^  (1915)  236  U.  B.  412,  35  S.  Ct.  328,  59 
U.  S.  (L.  ed.)  644. 


Vol.  IV,  p.  678,  sec.  601. 

**0f  counseL"  —  In  Duncan  v.  Atlantic 
Coast  Line  R.  Co.,  (S.  D.  Ga.  1915)  223 
Fed.  446,  the  court  stated  the  case  as  fol- 
lows: "The  question  here  presented  is 
whether  the  presiding  judge  is  disqualified 
from  hearing  the  above-stated  case  on  ac- 
count of  the  fact  that  before  his  anpoint- 
ment  as  District  Judge  the  law  nrm  of 
which  he  was  then  a  member  was  local  coun- 
sel for  defendant  railroad  company  in  Ware 
county,  Oa.;  the  employment  of  said  firm 
being  restricted  to  the  counties  of  Ware  and 
Charlton.  He  had  no  connection  with  the 
case  at  bar,  which  was  originally  brought 
in  the  city  court  of  Savann^  and  removed 
to  this  court,  and  knew  nothing  of  said  case 
until  he  reached  it  on  the  docket."  It  was 
held  that  the  judge  was  not  dis(jualified. 
The  court  said:  ''The  presiding  judge  in 
this  case  is  not  'concerned  in  interest'  in 
the  pending  suit,  nor  is  he  'a  material  wit- 
ness therein,  nor  is  he  'related  to  or  con- 
nected with  either  party'  at  the  present 
time,  so  as  to  render  it  improper  for  him 
to  sit  at  the  trial  of  the  case.  But  this  sec- 
tion also  prohibits  a  judge  from  presiding 
who  'has  been  of  counsel.'  The  question  in- 
volved here,  therefore,  is  whether  the  ex- 
pression last  quoted  means  that  a  judge  is 
disqualified  who  'has  been  of  counsel'  at  any 
time  for  a  party  to  the  cause,  or  whether  he 
is  disqualified  only  when  he  'has  been  of 
counsel'  in  the  case  to  be  tried.  The  use  of 
the  expression  in  question  in  connection 
with  the  context  shows  conclusively  that  the 
words  'has  been  of  counsel'  are  restricted  to 
the  suit  under  consideration.  The  language 
of  the  section  is  that:  'Whenever  it  ap- 
pears that  the  judge  of  any  District  Court 
IS  any  way  concerned  in  interest  in  anv 
suit  pending  therein  or  has  been  of  counsel, 
or  is  a  material  witness  for  either  party,' 
etc.  It  is  evident  that  the  words  'in  any 
suit  pending  therein'  are  to  be  understood, 
at  the  end  of  the  above  excerpt  from  the 
section.  As  stated  by  the  District  Jud^e  in 
the  case  of  The  Richmond,  (C.  C.)  9  Fed. 
863:  'The  decisions,  so  far  as  I  have  been 
able  to  find,  are  unanimous  that  **of  coun- 
sel" means  "of  counsel  for  a  party  in  that 
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cause  and  in  that  controversy,"  and  if  ^ther 
the  cause  or  controversy  is  not  identical  the 
disqualification  does  not  exist.'  In  the  ab- 
sence of  statute,  judges  are  not  disqualified, 
even  by  reason  of  having  been  counsel  in  a 
cause.  23  Cyc.  686;  Lloyd  v.  Smith,  T.  U. 
P.  Charlt.  (Ga.)  143.  The  Code  of  Georgia 
of  1910,  §  4642,  which  covers  substantially 
the  same  grounds  of  disqualification  as  the 
federal  statute,  clears  up  the  question,  by 
stating  specifically  that  the  jud^e  must 
have  been  of  counsel  in  the  pending  case 
to  be  disqualified;  the  language  of  the  sec- 
tion being  as  follows:  'No  judge  or  jus- 
tice of  any  court  •  •  ♦  can  sit  in  any 
cause  or  proceeding  in  which  he  is  pecu- 
niarily interested,  or  related  to  either  party 
within  the  fourth  degree  of  consanguinity 
or  affinity,  nor  in  which  he  has  be«i  of 
counsel,  nor  in  which  he  has  presided  in  an^ 
inferior  judicature  when  his  ruling  or  deci- 
sion is  the  subject  of  review,  without  the 
consent  of  all  the  parties  in  interest:  Pro- 
vided, that  in  all  cases  in  which  the  pre- 
siding judge  of  the  superior  court  may  have 
been  employed  as  counsel  before  his  ap- 
pointment as  judge,  he  shall  preside  in  such 
cases  if  the  opposite  party  or  counsel  agree 
in  writing  that  he  may  preside,  unless  the 
judge  declines  so  to  do.'  The  Supreme 
Court  of  Georgia  has  decided  the  question 
here  presented  squarely  in  the  following  lan- 
guage: 'The  fact  that  a  judge  of  the  supe- 
rior court  had  formerly  been  a  directpr  of 
a  railroad  company,  and  was  so  at  the  time 
that  an  attorney  rendered  professional  serv- 
ices to  the  company,  did  not  disqualifv  him 
from  presiding  at  the  trial  of  a  suit  for 
such  services,  if  at  that  time  he  had  ceased 
to  be  a  director,  owned  no  stock,  and  was 
not  otherwise  interested.  .It  is  present,  not 
past,  interest  which  disqualifies  a  judge.' 
Johnson,  Executrix,  v.  Marietta  &  North 
Georgia  Railroad,  70  Ga.  712  (1).  The  Su- 
preme Court  of  the  United  States  in  the 
case  of  Carr  v.  Fife,  156  U.  S.  494,  15  Sup. 
Ct.  427,  39  L.  ed.  508,  also  held  as  follows: 
'The  fact  that  a  Circuit  Judge,  prior  to  his 
appointment  had  been  counsel  for  one  of  the 
parties  in  matters  not  connected  with  the 


Vol  IV,  p.  678,  sec.  601. 
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1909  Supp.,  p.  tUL 


case  on  trial,  does  not  disqualify  him  from 
trying  the  cause/  The  presiding  judge  in 
this  case  does  not  come  within  the  letter  or 
the  spirit  of  the  prohibition  of  the  statute. 
He  is  not  concerned  in  the  pending  litiga- 
tion ;  he  has  no  interest  in  it,  and  has  never 
been  connected  with  it  in  any  way;  he 
never  was  counsel  in  the  case  for  either 
party,  and  is  not  related  to  or  connected 
with  either  party;  he  has  never  heard  of 
the  case  before,  and  knows  nothing  about 
the  facts  or  issues  involved;  and  he  feels 
that  his  mind  is  absolutely  impartial  be- 
tween the  parties  to  the  cause,  and  that  it 
is  therefore  neither  illegal  nor  improper  for 
him  to  preside  at  the  trial  of  the  case.  He 
holds,  therefore,  that  he  is  not  disqualified7' 
Consent  of  parties  will  authorize  a  judge, 
subject  to  this  statute,  to  continue  in  the 
exercise  of  jurisdiction,  as  this  section,  like 
the  statutes  in  some  states,  does  not  pro- 
hibit a  judge  from  acting  nor  declare  his 
judicial  action  void  merely  because  of  the 
existence  of  disqualifying  ground.  Its  oper- 
ation is  made  to  start  "'on  application  by 
either  party,"  upon  which  the  fact  is  en- 
tered on  the  record  and  proceedings  follow 
for  another  judge.     The  matter  is  left  to 


the  parties  litigant,  and  if  they  will  not  act 
then  to  the  conscience  of  the  judge.  Where 
the  parties  desire  him  to  continue,  his  sense 
of  propriety  will  in  most  cases  save  him 
from  an  equivocal  position.  The  statute 
proceeds  upon  a  recognition  of  the  fact  that 
the  interest  of  a  judge,  his  relationship  or 
connection,  prior  professional  representa- 
tion, or  knowledge  of  facts  in  issue,  may 
at  times  be  so  slight  or  inconsequential  thait 
the  rights  of  the  parties  would  be  best  sub- 
served by  his  proceeding  with  the  cause  with 
their  consent.  Postponement  and  delay  for 
slight  ground  might  work  denial  of  justice. 
Experience  shows  that  where  there  is  real 
reason  judges  are  generally  the  first  to  dis- 
cover and  insist  upon  their  disqualification. 
The  confidence  in  them,  rarely  abused,  is 
shown  by  the  provision  of  section  20,  which 
expressly  commits  one  of  the  grounds  to 
their  own  judgment.  The  law  has  been  on 
the  statute  books  of  the  United  States  for 
nearly  a  century,  and  the  noticeable  dearth, 
of  decisions  under  it  indicates  that  cause  for 
difference  or  controversy  has  seldmn  been 
given.  Utz,  etc.,  Co.  v.  Regulator  Co.,  (C. 
C.  A.  8th  Cir.  1914)  213  Fed.  315. 


Vol.  iV,  p.  745,  sec.  819. 

Abrogation  of  local  rule.  The  words  "en- 
titled to  three  peremptory  challenges"  are 
words  of  limitation  and  not  of  grant,  fix 
the   maximum   and   not   the   minimum   of 


challenges  and  exclude  the  local  rule  of 
state  practice.  Detroit,  etc.,  R.  v.  Kimball, 
(0.  C.  A.  6th  Cir.  1914)  211  Fed.  633. 


1909  Supp.,  p.  292.  [Act  of  March  2,  1907.] 


Construction  of  indictment.  —  The  power 
of  the  Supreme  Court  of  the  United  States 
to  review  under  the  Criminal  Appeals  Act 
is  limited  to  passing  upon  questions  of  stat- 
utory construction.  Tlie  court  is  not  con- 
cerned with  the  interpretation  placed  by  the 
lower  court  upon  the  indictment  in  the  case. 
United  States  v.  Bamow,  (1915)  239  U.  S. 
74,  36  S.  Ct.  19,  following  United  States  v. 
Patten,  (1913)  226  U.  S.  525,  33  S.  Ct.  141, 
67  U.  S.  (L.  ed.)  333,  44  L.R.A.(N.S.)  325. 

Where  the  District  Court  holds  that  the 
acts  charged  in  the  indictment  do  not  fall 
within  the  condemnation  of  the  statute  upon 
which  the  indictment  is  founded  it  neces- 
sarily construes  the  statute  and  a  writ  of 
error  lies.  U.  S.  v.  Birdsall,  (1914)  233 
U.  S.  223,  34  S.  Ct.  512,  58  U.  S.  (L.  ed.) 
930. 

Existence  of  statute  overlooked.  —  With- 
in the  meaning  of  the  Criminal  Appeals  Act 
the  statute  on  which,  as  matter  of  law,  an 
indictment  is  founded,  may  be  misconstrued 
not  only  by  misinterpreting  its  language, 
but  by  overlooking  its  existence  and  failing 
to  apply  its  provisions  to  an  indictment 
which  sets  out  facts  constituting  a  violation 
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of  its  terms.  U.  S.  v.  Nixon,  (1914)  235 
U.  S.  231,  35  S.  Ct.  49,  59  U.  S.  (L.  ed.) 
207. 

Where  the  yalidity  of  departmental  reg- 
nlations  is  in  issue,  and  this  involves  the 
construction  of  a  federal  statute,  and  a  de- 
murrer is  sustained  to  an  indictment  by  a 
United  States  District  Court  because  of 
such  construction  the  Supreme  Court  has 
jurisdiction  to  review  the  case.  U.  S.  v. 
Foster,  (1914)  233  U.  S.  615,  34  S.  Ct.  666, 
68  U.  S.  (L.  ed.)   1074. 

Effect  of  bringing  up  single  ruling.  —  In 
U.  S.  v.  Portale,  (1914)  235  U.  S.  27,  35 
S.  Ct.  1,  59  U.  S.  (L.  ed.)  Ill,  which  was 
a  writ  of  error  to  a  district  court  which 
had  sustained  a  demurrer  to  an  indictment, 
it  appearing  that  a  single  ruling  only  was 
brought  up  which  related  to  the  construc- 
tion of  a  statute,  it  was  held  that  the  court 
below  erred  in  sustaining  the  demurrer  so 
far  as  that  ruling  was  based  upon  the  con- 
struction of  the  statute  in  question,  but  as 
that  was  the  only  question  brought  up  the 
reversal  of  the  judgment  was  without  preju- 
dice to  further  action  of  the  court  below 
consistent  with  the  opinion. 


181S  Snpp.,  p.  Ii7,  sec  18. 


WdicIarV. 


I91jk  Snpp.,  p.  i38,  sec.  %L 


1912  Supp.,  p.  137,  sec.  18. 

Purpose  of  section.  —  This  provision  for 
designation  of  a  Circuit  Judge  was  not  in 
the  original  bill.  It  was  inserted,  while 
said  bill  was  under  consideration  in  Con- 
gress, on  application  of  the  United  States 
attorney  for  the  Southern  district  of  New 
York.  Attention  was  called  to  the  fact  that, 
on  whatever  day  the  existence  of  the  Circuit 
Court  should  terminate  and  its  business  be 
transferred  to  the  District  Court,  there 
would  probably  be  found  on  the  equity  side 
of  court  suits  which  had  been  in  part  tried 
and  disposed  of  by  interlocutory  decrees  or 
decretal  orders  before  some  Circuit  Judge, 
but  in  which  his  work  had  not  yet  been  ter- 
minated by  final  decree.  It  was  suggested 
that  in  such  cases  it  would  be  better,  involv- 
ing less  delay,  if  the  Circuit  Judge  were 
allowed  to  finish  his  incomplete  work,  rather 

1912  Supp.,  p.  137,  sec.  21. 

Does  not  apply  to  appellate  tribunals. — 
In  Kinney  v.  Plymouth  Rock  Squab  Co. 
(C.  C.  A.  1st  Cir.  1914)  213  Fed.  449,  an 
affidavit  of  prejudice  filed  under  this  stat- 

1912  Supp.,  p.  139,  sec.  24. 

Sight  to  yacate  own  judgments.  —  In 
U.  S.  y.  Mayer,  (1914)  235  U.  S.  66,  35  S. 
Ct.  16,  69  U.  S.  (L.  ed.)  129,  the  question 
arising  whether  the  District  Court  had 
power  to  vacate  its  own  judgment  the  court 
said:  "In  the  absence  of  statute  providing 
otherwise,  the  general  principle  obtains  that 
a  court  cannot  set  aside  or  alter  its  final 
judgment  after  the  expiration  of  the  term 
at  which  it  was  entered,  unless  the  proceed- 
ing for  that  purpose  was  begun  during  that 
term.  There  are  certain  exceptions.  In  the 
case  of  courts  of  common  law, — ^and  we  are 
not  here  concerned  with  the  special  grounds 
upon  which  courts  of  equity  afiford  relief, — 
the  court  at  a  subsequent  term  has  power 
to  correct  inaccuracies  in  mere  matters  of 
form,  or  clerical  errors,  and,  in  civil  cases, 
to  rectify  such  mistakes  of  fact  as  were 
reviewable  on  writs  of  error  coram  nohxay 
or  ooroTO  vohia,  for  which  the  proceeding  by 
motion  is  the  modern  substitute.  These 
writs  were  available  to  bring  before  the 
court  that  pronounced  the  judgment  errors 
in  matters  of  fact  which  had  not  been  put 
in  issue  or  passed  upon,  and  were  material 
to  the  validity  and  regularity  of  the  legal 
proceeding  itself;  as  where  the  defendant, 
being  under  age,  appeared  by  attorney,  or 
the  plaintiff  or  defendant  was  a  married 
woman  at  the  time  of  commencing  the  suit, 
or  died  before  verdict  or  interlocutory  judg- 
ment,— ^^for,  it  was  said,  'error  in  fact  is  not 
the  error  of  the  judges,  and  reversing  it  is 
not  reversing  their  own  judgment.*  So,  if 
there  were  error  in  the  process,  or  through 
the  default  of  the  clerks,  the  same  proceed- 


than  to  require  a  District  Judge  to  take  up 
the  unfinished  cause  and  familiarize  himself 
with  its  prior  history.  It  was  also  sug- 
gested that,  at  least  in  the  Southern  dis- 
trict of  New  York,  there  would  sometimes 
be  occasions  when  the  business  of  the  court, 
increased  as  it  was  by  old  Circuit  Court 
work,  part  of  which  had  been  theretofore 
done  by  Circuit  Judges,  might  be  so  great 
that  the  District  Judges  could  not  promptly 
dispose  of  it,  while  at  the  same  time  some 
of  the  Circuit  Judges  might  be  able  to  spare 
time  from  the  work  of  the  Circuit  Court  of 
Appeals.  These  suggestions  apparently  com- 
mended themselves  to  Congress,  for  the  bill 
was  amended  so  as  to  include  the  provision 
above  quoted.  Pennsylvania  Steel  Co.  v. 
New  York  City  R.  Co.,  (S.  D.  N.  Y.  1916) 
222  Fed.  440. 


ute,  by  the  plaintiff,  was  dismissed,  the 
court  holding  that  section  21  is  so  framed 
that  it  does  not  apply  to  an  appellate  tri- 
bunaL 


ing  might  be  had  to  procure  a  reversal.      e 
But  if  the  error  were  *in  the  judgment  it-      < 
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self,  and  not  in  the  process,*  a  writ  of  errox 
did  not  lie  in  the  same  court  upon  the  judg- 
ment, but  only  in  another  and  superior 
court.  The  errors  of  law  which  were  thus 
subject  to  examination  were  only  those  dis- 
closed by  the  record ;  and,  as  the  record  was 
so  drawn  up  that  it  did  not  show  errors 
in  the  reception  or  rejection  of  evidence,  or 
misdirections  by  the  judge,  the  remedy  ap- 
plied 'only  to  that  very  small  number  of 
legal  questions'  which  concerned  'the  regu- 
larity of  the  proceedings  themselves.'  See 
Report  Royal  Commission  on  Criminal 
Code  (1879)  p.  37;  1  Stephen,  History  of 
Crim.  Law,  309,  310. 

"In  view  of  the  statutory  and  limited  ju- 
risdiction of  the  Federal  district  courts,  and 
of  the  specific  provisions  for  the  review  of 
their  judgments  on  writ  of  error,  there 
would  appear  to  be  no  basis  for  the  conclu- 
sion that,  after  the  term,  these  courts  in 
common-law  actions,  whether  civil  or  crimi- 
nal, can  set  aside  or  modify  their  final 
judgments  for  errors  of  law;  aad  even  if 
it  be  assumed  that  in  the  case  of  errors  in 
certain  matters  of  fact,  the  district  courts 
may  exercise  in  criminal  cases — ^as  an  in- 
cident to  their  powers  expressly  gpranted — • 
a  correctional  jurisdiction  at  subsequent 
terms  analogous  to  that  exercised  at  com- 
mon law  on  writs  of  error  coram  nobis  (see 
Bishop,  New  Crim.  Proc.  2d  ed.  §  1369), 
as-  to  which  we  express  no  opinion,  that 
authority  would  not  reach  the  present  case. 
This  jurisdiction  was  of  limited  scope;  the 
power  of  the  court  thus  to  vacate  its  judg- 
ments for  errors  of  fact  existed,  as  already 
stated,  in  those  cases  where  the  errors  were, 
of  the  most  fundamental  character,  that  is, 


1919  Snpp.,  p.  189,  sec.  lU. 
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such  as  rendered  the  proceeding  itself  irreg- 
ular and  invalid.  In  cases  of  prejudicial 
misconduct  in  the  course  of  th4  trial,  the 
misbehavior  or  partiality  of  jurors,  and 
newly  discovered  evidence,  as  well  as  where 
it  is  sought  to  have  the  court  in  which  the 
case  was  tried  reconsider  its  ruling,  the 
remedy  is  by  a  motion  for  a  new  trial  ( Jud. 
Code,  sec.  269) — an  application  which  is  ad- 

1912  Supp.,  p.  139,  sec.  24,  par.  seventh. 


dressed  to  the  sound  discretion  of  the  trial 
court,  and,  in  accordance  with  the  estab- 
lished principles  which  have  been  repeatedly 
set  forth  in  the  decisions  of  this  court  above 
cited,  cannot  be  entertained,  in  the  absence 
of  a  different  statutory  rule,  after  the  ex- 
piration of  the  term  at  which  the  judgment 
was  entered." 


Suits  arising  under  patents.  —  In  Healy 
V.  Sea  Gull  Specialty  Co.,  (1916)  237  U.  S. 
479,  36  S.  Ct.  658,  69  U.  S.  (L.  ed.)  1066, 
the  facts  were  held  to  show  a  case  arising 
under  the  patent  laws  although  a  contract 
was  incidentally  involved.  The  opinion  by 
Mr.  Justice  Holmes  states  the  facts,  which 
were  in  part  as  follows:  "This  is  a  bill  in 
equity,  brought  by  the  appellants,  alleging 
that  Healy  is  the  owner  of  patents  for  im- 
provements in  boxes  and  machines  for  mak- 
ing boxes,  and  that  the  Healy  Box  Corpora- 
tion is  the  grantee  of  the  exclusive  right 
to  make  and  use  the  machines,  and  to  make, 
use,  and  sell  the  boxes  containing  the  pat- 
ented improvements.  The  bill  next  alleges 
that  the  defendant  is  infringing  the  patents, 
and  will  continue  to  do  so  unless  restrained. 
Then,  anticipating  a  defense,  it  sets  forth  a 
license  to  the  defendant,  a  breach  of  its 
conditions,  and  a  termination  of  the  same. 
It  adds  that  the  license  contained  a  stipula- 
tion that  in  case  of  any  suit  for  infringe- 
ment the  measure  of  recovery  should  be  the 
same  as  the  royalty  agreed  upon  for  the 
use  of  the  inventions,  and  another  for  the 
return  of  the  machines  let  to  the  defendant 
while  the  license  was  in  force.  The  bill 
prays  for  an  injunction  against  making, 
using,  or  selling  the  boxes  or  machines,  for 
an  account  of  profits  received  by  reason  of 
the  infringement,  for  triple  the  damages 
measured  as  above  stated,  and  for  the  sur- 
render of  the  machines.  The  jurisdiction 
depended  upon  this  being  a  case  arising 
under  the  patent  laws,  and  the  district 
court,  thinking  that  it  was  merely  a  mat- 
ter of  contract,  dismissed  the  bill.  In  our 
opinion  its  decision  was  wrong. 

"It  may  be  that  the  reasoning  of  the  Fair 
V.  Kohler  Die  &  Specialty  Co.,  228  U.  S.  22, 
67  L.  ed.  716,  33  Sup.  Ct.  Rep.  410,  is  more 
consistent  with  that  of  Mr.  Justice  Brad- 
ley's dissent  in  Hartell  v.  Tilghman,  99  U. 
S.  647,  26  L.  ed.  367  (a  decision  since  ex- 
plained and  limited,  White  v.  Rankin,  144 
U.  S.  628,  36  L.  ed.  669,  12  Sup.  Ct.  Rep. 
768),  than  with  that  of  the  majority,  but 
it  is  the  deliberate  judgment  of  the  court 
and  governs  this  case.  As  stated  there,  the 
plaintiff  is  absolute  master  of  what  juris- 


diction he  will  appeal  to;  and  if  he  goes  to 
the  district  court  for  infringement  of  a  pat- 
ent, unless  the  claim  is  frivolous  or  a  pre- 
tense, the  district  court  will  have  jurisdic- 
tion on  that  ground,  even  though  the  course 
of  the  subsequent  pleadings  reveals  othw 
more  serious  disputes.  Excelsior  Wooden 
Pipe  Co.  V.  Pacific  Bridge  Co.,  186  U.  S. 
282,  46  L.  ed.  910,  22  Sup.  Ct.  Rep.  681. 
Jurisdiction  generally  depends  upon  the 
case  made  and  relief  demanded  by  the  plain- 
tiff; and  as  it  cannot  be  helped,  so  it  can- 
not be  defeated  by  the  replication  to  an 
actual  or  anticipated  defense  contained  in 
what  used  to  be  the  charging  part  of  the 
bill.  For  the  same  reason  it  does  not  mat* 
ter  whether  the  validity  of  the  patent  is 
admitted  or  denied. 

"As  appears  from  the  statement  of  it,  the 

flaintiff^s  case  arose  under  the  patent  law. 
t  was  not  affected  by  the  fact  that  the 
plaintiffs  relied  upon  a  contract  as  fixing 
the  mode  of  estimating  damages,  or  that 
they  sought  a  return  of  patented  machines 
to  which,  if  there  was  no  license,  they  were 
entitled.  These  were  incidents.  The  essen- 
tial features  were  the  allegation  of  an  in- 
fringement and  prayers  for  an  injunction, 
an  account  of  profits,  and  triple  damages, — 
the  characteristic  forms  of  relief  granted 
by  the  patent  law.  The  damages  were 
grounded  on  the  infringement,  and  the  con- 
tract was  relied  upon  only  as  furnishing 
the  mode  in  which  they  should  be  ascer- 
tained." 

Copyright.  —  The  vacation  of  an  ancillary 
remedy  such  as  a  warrant  of  attachment, 
improperly  issued  in  an  action  for  the  in- 
fringement of  a  copyright,  does  not  oust  the 
jurisdiction  of  the  court  upon  which  orig- 
inal and  exclusive  jurisdiction  of  such  cases 
has  been  conferred.  Dixon  v.  Corinne  Runk- 
el  Stock  Co.,  (E.  D.  N.  C.  1914)  214  Fed. 
418. 

Under  ''the  trade-mark  laws"  a  case  can 
arise,  so  as  to  confer  jurisdiction  within 
this  section,  only  when  the  trade-mark  and 
its  violation  have  relation  to  interstate  com- 
merce. Louis  Bergdoll  Brewing  Co.  v.  Berg- 
dell  Brewing  Co.,  (E.  D.  Va.  1914)  218 
Fed.  131. 


1912  Supp.,  p.  139,  sec.  24,  par.  eighth. 


A  suit  under  a  law  regulating  commerce 
includes  a  suit  for  damages  to  live  stock  by 
reason  of  the  defendant's  failure  to  perform 
its  duty  as  a  common  carrier,  the  attorney's 
fee  for  bringing  and  prosecuting  such  ac- 


tion, and  the  penalty  provided  by  law  for 
negligently  failing  to  feed  the  cattle.  Smith 
v.  Atchison,  etc.,  R.  Co.,  (D.  C.  Kan.  1913) 
210  Fed.  988. 
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1818  Supp.»  p.  140,  8ec.  M. 


1912  Supp.,  p.  140,  sec.  24,  par.  fourteenth. 


An  allegation  of  the  amount  in  contro- 
▼ersy  is  not  necessary  to  give  the  federal 
court  jurisdiction  to  hear  an  application 
for  a  temporary  injunction  to  restrain  the 
enforcement  of  a  law  enacted  by  the  people 
under  initiative  petition,  upon  the  ground 
that  the  law  is  in  violation  of  the  Consti- 
tution of  the  United  States,  where  the  hear- 


ing thereof  is  had  under  section  266  of  the 
Judicial  Code.  Raich  v.  Truax,  (D.  C. 
Ariz.  1916)  219  Fed.  273. 

This  parasraph  is  cited  in  Raich  v.  Truaz, 
(D.  C.  Ariz.  1916)  219  Fed.  273,  following 
Simpson  v.  Geary,  (D.  C.  Ariz.  1913)  204 
Fed.  507. 


1912  Supp.,  p.  140,  sec.  24,  par.  sixteenth. 


stockholders'  suit  to  wind  up  affairs  of 
bank.  —  A  state  court  has  no  jurisdiction 
to  entertain  a  stockholder's  suit  for  winding 
up  the  affairs  of  a  national  bank,  where  no 
other  relief  is  prayed.  Such  actions  must 
be  brought  in  a  court  of  the  United  States. 
Therefore  where  the  directors  of  an  insol- 
vent national  bank  undertook  to  liquidate 
its  affairs  and  consolidate  it  with  another 
national  bank,  by  delivering  its  assets  to 
such  bank,  which  took  over  the  business  of 
the  liquidating  bank,  a  suit  by  a  stockholder 
against  the  liquidating  bank,  its  directors, 
and  the  absorbing  bank,  attacking  the  le- 
gality of  such  consolidation,  praying  no  re- 
lidt  against  the  directors  or  the  absorbing 


bank,  but  praying  to  wind  up  the  affairs 
of  the  liquidating  bank,  must  be  brought  in 
a  federal  court.  Birdsey  v.  Commercial 
Nat.  Bank,  of  Macon,  (1916)  143  Ga.  627, 
86  S.  £.  881. 

Stockholders'  suit  to  compel  refunding  of 
moneys  wrongfully  invested.  —  A  stockhold- 
er's suit  against  national  bank  directors 
and  the  bank  itself  to  require  the  directors 
to  refund  moneys  wrongfully  invested,  con- 
stituting a  breach  of  trust,  there  being  no 
diversity  of  citizenship,  cannot  be  brought 
in  a  federal  court  as  no  federal  question  is 
involved.  Herrmann  v.  Edwards,  (1916) 
238  U.  S.  107,  35  S.  Ct.  839,  69  U.  S.  (L. 
ed.)  1224. 


1912  Supp.,  p.  140,  sec.  24,  par.  twentieth. 


Taw  of  Congress."  —  CHaims  arising  out 
of  the  various  refunding  statutes  which 
have  been  passed  by  Congress  are  founded 
on  a  "law  of  Congress"  within  the  meaning 
of  this  section.  U.  S.  v.  Hvoslef,  (1915) 
237  U.  S.  1,  36  S.  Ct.  459,  69  U.  S.  (L.  ed.) 
813. 

Recovery  of  taxes  paid  under  protest  — 
A  district  court  sitting  as  a  court  of  claims 
has  jurisdiction  under  this  paragraph  to 
recover  the  amount  of  taxes  assessed  under 
the  Corporation  Tax  Law  (see  1909  Supp^ 
p.  829,  §  38)  paid  under  protest,  and  turned 
OTer  by  a  collector  to  the  United  States. 
U.  S.  V.  Emery,  etc.,  Realty  Co.,  ( 1915 )  237 
U.  S.  28,  35  S.  Ct.  499,  69  U.  S.  (L.  ed.) 
825,  wherein  the  court  said:  "The  objection 
to  the  jurisdiction  pressed  by  the  govern- 
ment is  that  the  only  remedy  is  a  suit 
against  the  collector.  As  the  United  States 
has  received  and  keeps  the  money,  and 
would  indemnify  the  collector  if  he  had  to 
pay  (Rev.  Stat.  §  3220,  3  Fed.  Stat.  Annot. 
597),  the  least  Uiat  can  be  said  is  that  it 
would  be  adding  a  fifth  wheel  to  the  coach 
to  require  a  circuitous  process  to  satisfy 
juat  claims.  It  is  true  that  this  tax  law 
provides  that  'all  laws  relating  to  the  col- 
lection, remission,  and  refund  of  internal 
revenue  taxes,  so  far  as  applicable,'  etc.,  are 
extended  to  this  tax  (§38,  36  Stat,  at  L. 
117,  chap.  6),  but  that  is  far  from  the  case 
of  a  statute  creating  a  new  right  and  a 


special  remedy  to  enforce  it  in  such  form 
as  to  make  that  remedy  exclusive.  The 
right  to  sue  the  collector  for  an  unjustified 
collection  wss  given  by  the  common  law. 
The  jurisdiction  over  suits  against  the  Unit- 
ed  States  under  §  24  of  the  Judicial  Code 
extends  to  'all  claims  not  exceeding  ten  thou- 
sand dollars  founded  upon  the  Constitution 
of  the  United  States  or  any  law  of  Con- 
gress.' However  gradually  the  result  may 
have  been  approached  in  the  earlier  cases, 
it  now  has  become  accepted  law  that  claims 
like  the  present  are  'founded  upon'  the  reve- 
nue law.  The  argument  that  there  is  a  dis- 
tinction between  claims  'arising  under*  (Ju- 
dicial Code,  §  24,  first)  and  those  'founded 
upon'  (id.  §  24,  twentieth)  a  law  of  the 
United  States  rests  on  the  inadmissible  pre- 
mise that  the  great  act  of  justice  embodied 
in  the  jurisdiction  of  the  court  of  claims  is 
to  be  construed  strictly  and  read  with  an 
adverse  eye." 

The  "fees,  salary  or  compensation,"  juris- 
diction of  which  by  the  District  Courts  is 
excluded  by  the  first  proviso  of  this  section, 
does  not  include  the  expense  allowance  of  a 
judge  of  the  Commerce  Court  provided  for 
by  section  200  of  the  Judicial  diode,  and  the 
district  court  has  jurisdiction  to  entertain 
a  suit  for  such  allowance.  Archbald  v. 
United  States,  (M.  D.  Pa.  1914)  217  Fed. 
106. 
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1918  Sapp.,  p.  144,  sec.  tt. 


1912  Supp.,  p.  144,  sec.  28. 

Separable  controyersy  clause.  —  The  third 
clause  of  this  section  is  the  separable  con- 
troversy clause  of  the  removal  act  of  March 
3,  1876,  c.  137  (4  Fed.  Stat.  Annot.  265) 
as  amended  by  Act  of  Aug.  13,  1888,  c.  866 
(4  Fed.  Stat.  Annot.  386).  It  does  not  en- 
large the  previous  clauses  of  the  section 
which  particularly  specify  the  suits  that 
may  be  removed  from  the  state  court,  but 
provides  only  that,  when,  "in  any  suits 
mentioned  in  this  section"  there  shall  be  a 
controyersy  which  is  wholly  between  citi- 
zens of  different  states,  the  suit  may  be  re- 
moved by  a  defendant  or  defendants  actu- 
ally interested  in  such  controversy  to  the 
proper  federal  court.  The  clause  has  no 
reference  to  suits  upon  different  causes  of 
action  between  a  plaintiff  and  a  single  de- 
fendant, some  of  which  causes  are  not  cog- 
nizable in  the  courts  of  the  United  States; 
for  these  courts  have  no  authority  to  deter- 
mine any  controversy  not  rightly  within 
their  jurisdiction.  The  removal  act  ( section 
28)  permits  only  the  removal  of  a  suit  that 
might  have  been  brought  originally  in  the 
District  Court  of  the  United  States.  Tullar 
y.  IllinoU  Cent.  R.  Co.,  (N.  D.  la.  1914) 
213  Fed.  280. 

Remoyal  of  causes  arising  tinder  Em- 
ployers' Liability  Act.  —  In  general,  —  The 
language  of  the  second  proviso  clearly  in- 
hibits removal  of  a  cause  arising  under  the 
Employers'  Liability  Act  from  a  state  court 
upon  the  sole  ground  of  diversity  of  citizen- 
ship. Kansas  City  Southern  R.  Co.  v.  Les- 
lie, (1915)  238  U.  S.  599,  36  S.  Ct.  844,  59 
U.  S.  (L.  ed.)  1478.  See  to  the  same  effect 
Lombardo  v.  Boston,  etc.,  R.  Co.,  (N.  D.  N. 
Y.  1915)  223  Fed.  427,  fdUoioed  in  Peek  y. 
Boston,  etc.,  R.  Co.,  (N.  D.  N.  Y.  1915)  223 
Fed.  448. 

Constitutionality,  —  In  Gibson  y.  Belling- 
ton,  etc.,  R.  Co.,  (W.  D.  Wash.  1914)  213 
Fed.  488,  the  constitutionality  of  the  provi- 
sion denying  the  right  of  removal  was  sus- 
tained. The  court  said:  "Courts  inferior 
to  the  Supreme  Court  are  created  by  acts  of 
Congress,  and  their  jurisdiction  is  dependent 
upon  the  same  source.  Congress  may  con- 
fer or  withhold  from  them  power  to  hear 
and  determine  any  of  the  cases  to  which  the 
judicial  power  of  the  United  States  extends ; 
and  it  tJierefore  follows  that  it  may  pre- 
scribe when  the  right  of  removal  from  a 
state  court  shall  exist.  Turney  v.  Bank  of 
North  America,  4  Dall.  10,  1  L.  ed.  718; 
Gaines  v.  Fuentes,  92  U.  S.  17,  18,  23  L.  ed. 
524;  Lewis  Publishing  Co.  v.  Wyman,  (C. 
C.)  152  Fed.  200;  Anaconda  Copper  Min. 
Co.  y.  Butte-Balaklava,  (D.  C.)  200  Fed. 
808." 

"Competent  jurisdiction."  —  The  constitu- 
tion and  laws  of  the  state  of  Washington 
provide  for  a  verdict  in  civil  actions  when 
10  of  a  jury  of  12  consent  thereto.  In  Gib- 
son v.  Bellington,  etc.,  R.  Co.,  (W.  D.  Wash. 
1914)  213  Fed.  488,  it  was  contended  that 


the  Washington  state  court  was  not  a  court 
of  "competent  jurisdiction*'  within  the 
meaning  of  the  provision  denying  the  right 
of  removal,  for  the  reason  that  Uie  seventh 
amendment  to  the  Constitution  provides  for 
a  trial  by  jury  which  has  been  held  to  mean 
12  men  unanimously  consenting.  The  court 
said:  "The  right  of  trial  by  a  jury  of  12, 
where  the  assent  of  all  is  necessary  to  a 
verdict,  is  but  a  method  of  trial  prevailing 
in  the  federal  courts.  The  fact  that  it  is 
prescribed  by  the  federal  Constitution  does 
not  change  its  essential  character.  It  was 
intended  to  regulate  the  procedure  of  trials 
in  the  federal  courts,  not  to  be  annexed  as 
a  condition  to  the  enforcement  of  a  right  of 
action.  A  state  court  of  general  jurisdic- 
tion may  enforce  a  right  created  by  federal 
laws  where  exclusive  jurisdiction  is  not 
vested  in  the  federal  courts.  Not  only  is 
this  true,  but  it  is  the  duty  of  the  state 
court  to  observe  and  enforce  rights  created 
by  federal  laws.  •  •  •  The  word  'com- 
petent' as  used  in  the  statute  Is  descriptive 
of  the  nature  and  extent  of  such  power,  not 
to  the  means  by  which  it  is  exercised.  Con- 
gress, having  no  right  to  create  state  courts 
or  to  provide  rules  for  their  procedure,  must 
have  contemplated  that  the  competency  of 
their  jurisdiction  should  be  determined  by 
the  principles  prevailing  in  the  state  creat- 
ing them.  Congress  knew  that  the  jurisdic- 
tion of  such  a  court  was  not  affected  by  its 
rrules  of  procedure  so  long  as  the  fourteenth 
amendment  was  not  violated.  Congress  was 
also  aware  that  its  rules  of  procedure  were 
not  limited  by  the  seventh  amendment,  and 
Congress  will  be  charged  with  knowledge 
that  certain  states  provided  for  a  verdict 
without  the  unanimous  consent  of  12  men. 
If  Congress  had  intended  that  a  rule  of 
procedure  or  method  of  trial  should  be  in- 
voked to  test  the  competency  of  the  state 
court's  jurisdiction,  it  would  have  expressly 
so  provided.  It  is  manifest,  if  the  con- 
tention of  defendant  is  correct,  that  a 
large  number  of  litigants  would  be  abso- 
lutely remediless.  If  the  seventh  amend- 
ment is  attached  as  a  condition  to  the 
enforcement  of  every  right  created  by 
federal  laws,  a  party  in  those  eases  where 
a  specific  exception  Is  not  made  as  to 
the  jurisdictional  amount  could  bring  no 
action  in  a  state  where  a  verdict  could 
be  rendered  by  less  than  12  jurors,  if  the 
amount  in  controversy  did  not  exceed  $3,000. 
Section  28,  Judicial  Code.  The  federal  court 
would  have  no  jurisdiction,  for  its  jurisdic- 
tion is  dependent  upon  the  act  of  Congress, 
and  the  state  court  would  not  be  competent 
to  afford  relief.  Courts  may  well  hesitate 
before  adopting  a  construction  certain  to  be 
followed  by  such  serious  consequences." 

Other  authorities  construing  this  section 
will  be  found  supra,  page  577,  under  section 
2. 
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"Duly  Tcrified."  —  "The  *due*  verification 
of  a  petition  would  somewhat  depend  upon 
the  contents  of  the  paper  and  the  circum- 
stances of  the  case.  Where  a  petition  for 
removal  \r  filed  upon  the  ground  that  the 
cause  of  action  set  up  in  the  complaint  is 
one  arising  under  the  Constitution  or  laws 
of  the  United  States,  it  would  be  a  matter 
to  be  determined  as  a  conclusion  of  law  upon 
an  inspection  of  the  complaint.  There 
would  be  no  matters  of  fact  to  be  set  up  in 
the  petition  to  be  verified.  The  swearing 
by  a  petitioner  that  the  matters  of  law  al- 
leged by  him  in  his  petition  as  cause  for 
removal  would  be  no  verification.  The  only 
verification  required  in  such  case  should  be 
a  proper  verification  that  the  party  purport- 
ing to  make  the  application  to  remove  does 
actually  make  the  same."  Murray  v.  South- 
ern Bell  Telephone,  etc.,  Co.,  (B.  D.  S.  C. 
1914)  210  Fed.  926. 

Notice.  —  The  provision  of  this  section 
requiring  the  service  of  written  notice  of 
petition  and  bond  for  removal  on  the  ad- 
verse party,  before  the  same  are  filed,  is 
mandatory  and  jurisdictional,  and  a  failure 
to  give  written  notice  is  ground  for  re- 
manding the  case  to  the  state  court.  Wan- 
ner V.  Bissinger,  (D.  C.  Ore.  1913)  210  Fed. 
96;  Arthur  v.  Maryland  Casualty  Co.,  (D. 
C.  Mass.  1914)  216  Fed.  386. 

But  while  the  provision  for  a  notice  is 
new  and  is  mandatory  a  failure  to  give  it 
is  a  defense  to  be  asserted  or  waived  at  the 
election  of  the  plaintifif  at  a  hearing  on  a 
motion  to  remand  in  the  United  States  Dis- 
trict Court.  Booki  v,  Pullman  Co.,  (1914) 
220  Mass.  71,  107  N.  E.  418,  wherein  the 
court  said:  "This  is  an  appeal  from  an 
order  of  the  superior  court  accepting  the 
defendant's  petition,  approving  its  bond  and 
ordering  this  case  removed  to  the  United 
States  District  Court.  It  is  not  disputed 
that  the  petition  alleges  every  jurisdic- 
tional fact,  other  than  that  of  notice,  re- 
quired by  the  Judicial  Code,  (36  U.  S. 
St.  at  Large,  c.  231)  and  that,  if  the 
absence  of  the  allegation  of  notice  be  disre- 
garded, it  became  the  duty  of  the  court,  if 
&e  petition  was  accompanied  by  a  proper 
bond  (as  it  was),  'to  accept  said  petition 
and  bond  and  proceed  no  further  in'  the 
suit.  Nor  in  such  case  is  it  denied  that  it 
was  the  further  duty  of  the  court  to  make 
a  formal  order  for  removal;  indeed  if  it 
failed  so  to  do,  the  cause  neverthelcAS  stood 
removed.  •  •  ♦  The  plaintiff's  com- 
plaint is  that  it  is  nowhere  alleged  in  the 
defendant's  petition  that  such  a  notice  was 
given  him  before  the  filing  of  the  petition. 
He  does  not  in  terms  charge  that  written 
notice  was  not  in  fact  given,  but  that  the  de- 
fendant has  not  set  out  in  his  petition,  in 
any  form  of  words,  that  it  has  been  given. 
Thus  inadvertent  failure  to  allege  per- 
formance of  a  statutory  condition,  due  to 
accident,  mistake  or  waiver,  is  made  to 
stand  on  the  same  footing  as  willful  and 
intentional  noncompliance  with  the  provi 
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sion  of  the  act.  If  written  notice  should 
have  been  in  fact  given  or  waived  and  the 
petition  should  fail  so  to  state,  it  is  at 
least  doubtful  whether  the  superior  court 
had  power  to  permit  an  amendment  after 
the  expiration  of  the  time  within  which  a 
petition  must  be  filed.  U.  S.  v.  Sessions, 
205  Fed.  502,  123  C.  C.  A.  670.  Such 
a  requirement  of  notice  is  not  merely 
formal,  neither  is  it  jurisdictional  in  a 
broad  sense,  but  it  is  substantial,  and  if 
not  waived  and  is  insisted  upon,  may  re- 
quire the  United  States  District  Court  to 
deny  its  jurisdiction  and  remand  the  case 
to  the  state  court.  Arthur  v.  Maryland 
Casualty  Co.,  (D.  C.)  216  Fed.  386.  As 
the  state  court  has  not  power  to  pass  upon 
the  fact  of  notice  or  waiver  thereof,  and 
as  the  inference  arising  from  the  failure  to 
allege  notice  may  result  in  a  denial  of  right> 
it  would  seem  that  the  act  should  be  so  con- 
strued as  not  to  effect  such  a  result.  This 
may  be  accomplished  without  violence  to  le- 
gal precedent  by  holding  that  the  failure  to 
allege  the  giving  of  written  notice,  like  the 
failure  to  allege  an  evidential  writing  under 
the  requirement  of  the  statute  of  frauds,  is 
not  as  a  matter  of  pleading  to  be  treated 
as  a  condition  precedent,  but  as  a  defense 
to  be  asserted  or  waived,  at  the  election 
of  the  plaintiff,  at  a  hearing  on  a  motion 
to  remand  in  the  United  States  District 
Court." 

In  Loland  ▼.  Northwest  Stevedore  Co., 
(D.  C.  Ore.  1913)  209  Fed.  626,  it  appeared 
that  the  attorney  for  the  plaintiff  accepted 
in  writing  service  of  the  petition  for  re- 
moval, reserving  the  right  to  remand  and 
on  the  same  day  the  petition  and  bond  were 
filed  in  the  state  court  and  the  order  of 
removal  made.  No  prior  written  notice  of 
intention  to  file  such  petition  and  bond  or 
of  the  time  when  they  would  be  filed  or  the 
application  for  an  order  of  removal  would 
be  made,  was  given  the  plaintiff.  Holding 
that  such  a  procedure  was  not  a  compliance 
with  the  requirements  of  the  removal  act 
and  allowing  a  motion  to  remand  the  court 
said:  "SecUon  29  of  the  Judicial  Code  pro- 
vides that  written  notice  of  a  petition  and 
bond  for  removal  of  an  action  from  a  state 
court  shall  be  given  the  adverse  party  prior 
to  the  filing  of  the  same.  This  requirement 
is  one  of  substance,  and  if  not  complied 
with,  the  federal  court  cannot  ignore  it  and 
retain  jurisdiction  if  seasonable  objection 
is  made.  Wanner  v.  Bissinger  &  Co.,  de- 
cided by  this  court  on  September  29,  1913; 
Goins  V.  Southern  Pac.  Co.,  (D.  C.)  198 
Fed.  432;  United  States  v.  Sessions,  205 
Fed.  502.  The  statute  does  not  prescribe 
the  length  of  time  the  notice  shall  be  given 
prior  to  the  filing  of  the  petition  and  bond, 
but  only  that  it  shall  be  prior  thereto. 
Before  the  adoption  of  the  Judicial  CoA.e 
no  notice  of  a  removal  application  was  neces- 
sary, but  upon  the  filing  of  proper  petition 
and  bond  in  the  state  court  it  was  made 
the  duty  of  that  court  to  accept  the  same 
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and  proceed  no  further  in  the  suit.  The 
adoption  of  the  Judicial  Code  has  made  an 
important  change  in  this  regard  by  requir- 
ing prior  written  notice  of  the  petition  and 
bond.  This  notice  is  a  matter  of  Bubstance; 
and,  since  the  right  of  removal  is  statutory, 
all  the  requirements  of  the  statute  must 
be  followed  in  order  to  efTect  the  transfer. 
A  prior  written  notice  is  therefore  an  essen- 
tial step  in  the  proceedings.  The  purpose 
of  the  statute  is  that  the  adverse  party 
shall  be  advised  of  the  intention  to  file  such 
petition  and  bond  in  order  that  he  may 
have  an  opportunity  to  appear  in  the  state 
court  and  resist  the  removal  if  he  so  de- 
sires. Since  no  time  is  fixed  in  the  federal 
statute,  the  practice  of  the  state  court  in 
the  matter  of  notice  will,  no  doubt,  govern, 
and  prior  written  notice  in  accordance  there- 
with will  be  sufficient.  Chase  v.  Erhardt, 
(D.  G.)  108  Fed.  305.  But  there  must  be 
such  a  notice,  and  the  mere  serving  of  a 
copy  of  the  petition  and  bond  without  more 
is  not  enough,  and  especially  in  a  case  where, 
as  here,  the  state  court  has  made  no  finding 
on  the  question  of  notice." 

In  Potter  v.  General  Baking  Co.,  (D.  C. 
R.  I.  1914)  213  Fed.  697,  it  appeared  that 
the  notice  gave  no  information  as  to  when 
or  where  the  petition  and  bond  would  be 
presented  to  a  judge  of  the  superior  court 
and  it  was  contended  that  the  purpose  of 
the  provision  is  that  the  adverse  parfy  shall 
be  advised  of  the  intention  to  file  such  a 
petition  and  bond  in  order  that  he  may 
have  an  opportunity  to  appear  in  the  state 
court  and  resist  the  removal  if  he  so  de- 
sires. Overruling  the  contention  the  court 
said:  "It  is  argued  that,  as  the  notice  is 
to  be  given  prior  to  filing,  this  contemplates 
a  hearing,  and  therefore  a  reasonable  op- 
portunity to  prepare  for  atendance  at  the 
hearing.  Tliis,  however,  is  merely  inference, 
and  not  a  necessary  inference,  and  would 
work  a  considerable  change  from  the  former 
practice.  Such  change  is  not  to  be  inferred 
unless  clearly  manifest.  Judicial  Code,  c. 
13,  §  294.  (1912  Supp.  Fed.  Stat.  Annot 
250.)     Ordinarily  the  sufficiency  in  point  of 


form  of  the  petition  and  the  sufficiency  of  the 
bond  for  removal  have  been  matters  upon 
which  a  hearing  before  the  state  oourt  has 
not  been  required,  and  it  is  not  necessary 
to  infer,  from  the  provision  for  'written 
notice  of  such  petition  and  bond  prior  to 
filing,'  that  notice  is  also  required  of  the 
time  of  presentation  of  the  petition  and 
bond  to  the  judge  for  the  entry  of  an  order 
for  removal.  It  was  douUless  the  pur- 
pose of  the  amendment  to  give  the  adverse 
party  prompt  notice  of  the  exercise  of  the 
right  of  removal,  and  it  does  not  seem  clear 
that  the  provision  had  any  other  purpose. 
The  notice  in  the  present  case  was  suf- 
ficient to  inform  the  plaintiff  of  the  in- 
tention to  remove  the  cause  immediately, 
and  meets  the  literal  terms  of  the  statute. 
The  fact  that  an  order  for  removal  was 
entered  by  a  judge  of  the  superior  court 
indicates  that  upon  the  face  of  the  petition 
there  appeared  a  proper  cause  fbr  removal, 
and  that  the  bond  was  conaidered  a  proper 
bond.  The  entry  of  the  order  ex  parte  was 
in  conformity  to  the  long-established  prac- 
tice, and  ia  my  opinion  there  was  no 
irregularity  in  the  entry  of  such  order 
without  hearing  the  adverse  party.  It  is 
not  now  urged  that  there  was  any  inauf- 
ficiency  in  the  petition  for  removal  or 
bond.  As  under  the  former  practice  there 
was  no  right  to  a  hearing,  and  as  this 
added  provision  for  notice  is  not  for  notice 
of  a  hearing,  and  as  the  amendment  can 
be  given  due  effect  as  a  provision  for  notice 
of  the  exercise  of  a  ri^t  of  removal,  I  am 
of  the  opinion  that  there  has  been  a  suf- 
ficient compliance  with  the  statute.  Fur- 
thermore, it  does  not  seem  to  be  consist- 
ent with  the  theory  of  section  29,  which 
provides  a  procedure  for  the  exercise  of  a 
statutory  right,  to  impose  upon  the  state 
court  any  duty  additional  to  that  which 
existed  before  the  insertion  of  this  provision 
for  notice." 

Other  authorities  construing  this  section 
will  be  found,  auprtk,  page  582,  under  sec- 
tion 3. 


1912  Supp.,  p.  153,  sec.  51. 

District  containing  divisions.  —  It  has 
been  held  under  this  section  that  a  resident 
of  the  Eastern  district  of  Tennessee  could 
maintain  a  suit  against  a  resident  of  the 
State  of  New  Jersey  in  the  district  of  his 
residence  and  was  not  required  to  sue  in  the 

Particular  division  of  the  district  in  which 
e  resided,  and  that  the  jurisdiction  was  not 
taken  away  by  section  53  of  this  act,  provid- 
ing that  when  a  district  contains  more  than 
one  division  every  suit  against  a  single 
defendant  must  be  brought  in  the  district 
where  he  resides.  Reich  v.  Tennessee  Copper 
Co.,  (E.  D.  Tenn.  1913)  209  Fed.  880,  and 
see  annotation  to  section  53,  infra,  p.  621. 

Attadiment  of  nonresident's  property  as 
giving  jurisdiction.  —  The  language  em- 
ployed in  this  section,  providing  that  where 
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jurisdiction  is  founded  only  on  the  act  as 
between  citizens  of  different  states  that 
suits  shall  be  brought  only  within  the  resi- 
dence of  either  the  plaintiff  or  defendant,  is 
not  jurisdictional  but  simply  such  langua^ 
as  gives  the  defendant  a  privilege  which  he 
may  or  may  not  assert  at  the  proper  time. 
Thus  it  has  been  held  that  although  un- 
der a  state  statute  the  commencement  of  a 
suit  against  a  nonresident,  by  attachment, 
may  be  authorized,  the  federal  courts  cannot 
acquire  jurisdiction,  under  this  section,  over 
an  individual  defendant  residing  outside  of 
the  district  by  attaching  property,  belong- 
ing to  him,  found  within  the  district.  Smith 
V.  Reed,  (N.  D.  Ohio  1912)  210  Fed.  968. 

This  section  is  cited  in  Colosino  v.  Pitts- 
burgh, etc.,  R.  Co.,  (E.  D.  Pa.  1914)  210  Fed. 
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550;  Adzenoska  t.  Erie  R.  Co.,  (M.  D.  Pa.      Adams  Co.,    (D.  C.  Mass.  1918)   210  Fed. 
1914)    210  Fed.  571;   Rubber  etc.  Harness      393. 
Trinuning  Co.  y.  John  J.  Whiting,  J.  J. 


1912  Supp.,  p.  154,  sec.  53. 

Purpose  of  section.  —  In  United  States 
T.  Sutherland,  (W.  D.  Va.  1914)  214  Fed. 
320,  the  court  said:  "In  the  edition  of 
the  Judicial  Code  prepared  under  direction 
of  the  Senate  judiciary  committee,  under 
resolution  of  Feb.  18,  1913,  theK  is  a 
note  appended  to  section  53:  'In  a  great 
many  acta  creating  divisions  of  districts 
there  are  to  be  found  provisions  requir- 
ing, etc  *  *  *  To  avoid  the  neces- 
sity for  repeating  them  in  the  various  sec- 
tions in  which  they  otherwise  would  appear, 
and  to  avoid  the  necessity  for  repeating 
similar  provisions  m  future  acts  creating 
CT  changing  divisions  or  districts,  this  sec- 
tion has  been  inserted  and  made  general. 
The  section  also  contains  the  restriction 
witii  respect  to  the  place  of  prosecution  of 
crimes  and  offenses  found  in  many  acts ;  and 
the  provision  of  the  act  of  June  2,  1906  (34 
Stats.  206,  c.  2569,  1909  Supp.  Fed.  Stat. 
Annot.  301)  authorizing  the  transfer  of 
certain  criminal  cases  from  one  division  of 
the  Western  district  of  Arkansas  to  an- 
other division,  for  trial,  etc.,  is  also  carried 
into  the  section  and  made  general  in  its 
application.  The  purpose  of  this  latter  pro- 
vision is  to  facilitate  the  early  disposition 
of  criminal  cases,  especially  in  minor  cases, 
where  the  defendant  is  unable  to  give  bail, 
and  may,  in  view  of  the  fact  that  in  manv 
divisions  but  one  term  of  court  is  held  each 
year,  possibly  be  compelled  to  remain  in 
jail  nearly  a  year  before  a  trial  may  be  had 
or  before  an  opportunity  will  present  itself 
for  him  to  plead  guilty.'  There  have  been 
many  statutes  creating  divisions  of  dis- 
tricts. See,  for  instance,  4  Fed.  Stat.  An- 
not. 635,  667,  699,  702,  704,  706,  706,  711, 
712,  713,  714,  725." 

Civil  as  well  as  criminal  cases  are  in- 
cluded within  the  scope  Of  this  section. 
United  States  v.  Sutherland,  (W.  D.  Va. 
1914)  214  Fed.  320. 

Bringing  suit  in  division  of  district  other 
than    where    plaintiff    resides.  —  Reich    v. 


Tennessee  Copper  Co.,  (E.  D.  Tenn.  1913) 
209  Fed.  880,  the  court  holding  under  sec- 
tion 51,  that  a  resident  of  the  Eastern  dis- 
trict of  Tennessee  could  maintain  a  suit 
against  a  resident  of  the  state  of  New  Jer- 
sey in  the  district  of  his  residence,  although 
the  district  contained  more  than  one  divi- 
sion, said:  "This  provision  is  clearly 
limited,  in  my  opinion,  to  cases  in  which 
the  suit  is  brought  in  the  district  in  which 
the  defendant  resides,  to  which  alone  its 
terms  can  possibly  apply,  and  has  no  appli- 
cation whatever  as  a  limitation  upon  local 
jurisdiction  when  the  suit  is  not  brought  in 
the  district  in  which  the  defendant  resides, 
but  is  brought,  under  the  provisions  of  sec- 
tion 51  above  quoted,  in  the  district  in 
which  the  plaintiff  resides.  And  as  the 
Code  contains  no  limitation  upon  the  right 
of  the  plaintiff  to  bring  such  suit  against 
the  defendant,  where  diversity  of  citizen- 
ship exists,  in  the  district  in  which  the 
plaintiff  resides,  without  reference  to  the 
particular  division  of  the  plaintiff's  resi- 
dence, I  think  it  clear  that  the  plaintiff  may, 
in  such  case,  bring  his  suit  against  the  de- 
fendant in  any  division  of  the  district  in 
which  the  plaintiff  is  a  resident  in  which  the 
defendant  may  be  found  and  served  with 
process.  This  is  in  direct  analogy  to  the 
cases  holding  that  as  the  requirement  that 
suits  based  upon  diversitv  of  citizenship 
alone  shallbe  brought  within  a  district  in 
Which  either  the  plaintiff  or  the  defendant 
resides,  have  no  application  to  suits  brought 
against  aliens,  an  alien  may  be  sued,  if  ju- 
risdiction otherwise  exists,  in  the  Federal 
Court  of  any  district  in  which  valid  serv- 
ice may  be  had  upon  the  defendant." 

On  the  general  question  of  the  enact- 
ment of  statutes  dividing  districts  into  di- 
visions and  the  applicability  of  this  section 
only  to  districts  having  statutory  divisions, 
see  United  States  v.  Sutherland,  (W.  D.  Va. 
1914)   214  Fed.  320. 


1912  Supp.,  p.  155,  sec.  56. 

This  section  is  cited  in  Kansas  City  Pipe 
Line  Co.  v.  Fidelity  Title,  etc.  Co.,  (C.  C. 
A.  8th  Cir.  1914)  217  Fed.  187,  wherein 
the  court  by  a  proceeding  under  this  section 


took  jurisdiction,  through  its  receivers,  of 
property  wiiich  was  subject  to  the  suit,  lying 
within  different  states. 


1912  Supp.,  p.  177,  sec.  97. 

Jurisdiction  of  offenses  on  high  seas.^— 
This  section  does  not  give  the  District  Court 
of  the  Southern  district  of  New  York  con- 
current jurisdiction  with  that  of  the  East- 
em  district  over  offenses  committed  on  the 
high  s<^s.  Section  41  of  the  Judicial  Code 
fixes  the  venue  of  such  jurisdiction  abso- 


lutely, and  section  97,  referring  simply  to 
matters  done  in  the  waters  of  the  Eastern 
district,  does  not  confer  concurrent  juris- 
diction upon  the  Southern  district.  United 
States  V.  Townsend,  (S.  D.  N.  Y.  1915) 
219  Fed.  761. 
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1912  Supp.,  p.  191,  sec.  117. 


Jurisdiction  exclusively  appellate.  —  The  jurisdiction  of  the  Circuit  Court  of  Appeal  is 
exclusively  appellate.  U.  8.  v.  Mayer,  (1914)  235  U.  S.  55,  35  S.  Ct.  16,  59  U.  S.  (L.  ed.) 
129. 


1912  Supp.,  p.  195,  sec.  128. 

Issuance  of  writs  in  aid  of  exercise  of 
jurisdiction.  —  In  U.  S.  v.  Mayer,  (1914) 
235  U.  S.  65,  35  S.  Ct.  16,  59  U.  S.  (L.  ed.) 
129,  the  court  said:  "Section  128  defines 
the  class  of  cases  in  which  the  circuit  court 
of  appeals  may  exercise  appellate  jurisdic- 
tion, and,  where  a  case  falls  within  this 
class,  a  proceeding  to  procure  the  issue  of  a 

1912  Supp.,  p.  195,  sec.  129. 

Scope  of  review  on  appeal.  —  An  appeal 
from  an  interlocutory  decree  which  grants, 
continues,  refuses,  dissolves  or  refuses  to 
dissolve  an  injunction,  may  he  taken  to  the 
Circuit  Court  of  Appeals,  for  the  circuit  in 
which  that  decree  was  rendered,  at  any  time 
within  thirty  days  from  the  entry  of  the  de- 
cree. Such  an  appeal  will  secure  a  review 
of  that  part  of  the  decree  which  refers  to  an 
injunction;  and  to  that  end,  the  Circuit 
Court  of  Appeals  will  decide  the  question  of 
validity  and  infringement,  and  whatever 
other  questions  underlie  the  question  of  the 
justice  of  an  injunction.  A.  D.  Howe  Mach. 
Co.  V.  Dayton,  (C.  C.  A.  4th  Civ.  1913)  210 
Fed.  801. 

Temporary  restraining  orders.  — By  sec- 


writ  in  aid  of  the  exercise  of  that  jurisdic- 
tion must  be  regarded  as  incidental  thereto, 
and  hence  as  being  embraced  within  the  pur- 
view of  §  239,  authorizing  the  court  to  cer- 
tify questions  of  law.'' 

Other  authorities  construing  this  section 
will  be  found  supra,  p.  595. 


tion  129  no  appeal  is  provided  from  an 
order  refusing  to  dissolve  a  temporary  re- 
straining order.  The  reason  is  obvious. 
The  order,  when  granted  without  notice,  is 
granted  until  a  hearing,  and  the  matter  is 
made  returnable  at  the  earliest  possible 
time,  and  in  no  event  more  than  ten  days 
from  the  date  of  the  order.  Pack  v.  Carter, 
(C.  C.  A.  9th  Cir.  1915)  223  Fed.  638. 

Granting  or  refusing  interlocutory  in- 
junction as  final  decisions.  —  This  section 
applies  only  to  equity  proceedings  and 
shows  that  the  granting  or  refusing  of  an 
interlocutory  injunction  is  not  a  final  de- 
cision, because  it  required  the  statute  to 
make  such  orders  appealable.  The  Transfer 
No.  21,  (C.  C.  A.  2d  Cir.  1914)  218  Fed.  636. 


1912  Supp.,  p.  197,  sec.  134. 

Capital  cases.  —  In  Itow  v.  U.  S.,  (1914) 
233  U.  S.  581,  34  S.  Ct.  699,  58  U.  S.  (L. 
ed.)  1102,  the  court  construing  this  section 
with  respect  to  capital  cases  said:  "By  § 
134  of  that  Code  governing  the  right  to  re- 
view cases  in  the  district  of  Alaska  or  any 
division  thereof,  power  is  conferred  on  the 
circuit  court  of  appeals  of  the  ninth  circuit 
to  review,  and  its  judgments  in  such  cases 
are  made  final,  all  cases,  including  all 
criminal  cases  'other  than  those  in  which  a 
writ  of  error  or  appeal  will  lie  direct  to 
the  Supreme  Court  of  the  United  States,  as 
provided  in  section  two  hundred  and  forty- 
seven.'  It  is  obvious  that  this  section 
changed  the  general  rule  of  the  prior  law 
by  taking  capital  cases  out  of  the  class 
which  could  come,  because  they  were  capital 
cases,  directly  to  this  court,  and  by  bring- 
ing such  cases  within  the  final  reviewing 
power  of  the  circuit  court  of  appeals  of  the 
ninth  circuit. 

"Section  247,  which,  as  pointed  out  in  § 
134,  defines  the  cases  which  are  excepted 
from  the  general  rule  provided  by  §  134, 
gives  authority  to  this  court  to  directly  re- 
view the  action  of  the  district  courts  of 
Alaska  'in  prize  cases;  and  in  all  cases 
which  involve  the  construction  or  applica- 
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tion  of  the  (^Constitution  of  the  United 
States,  or  in  which  the  constitutionality  of 
any  law  of  the  United  States,  or  the  valid- 
ity or  construction  of  any  treaty  made  un- 
der its  authority,  is  drawn  in  question,  or 
in  which  the  constitution  or  law  of  a  state 
is  claimed  to  be  in  contravention  of  the 
Constitution  of  the  United  States.' 

"These  provisions  being  but  a  re-expres- 
sion of  the  language  by  which  the  subject  of 
direct  review  by  this  court  was  governed,  as 
provided  in  the  5th  section  of  the  judiciary 
act  of  1891  [4  Fed.  Stat.  Annot.  398]  the 
settled  meaning  which  was  affixed  by  the 
decisions  of  this  court  to  the  provisions  as 
found  in  the  act  of  1891  necessarily  de- 
termines the  significance  of  the  provisions 
of  the  section  under  consideration. 

"In  Ansbro  v.  United  Stotes,  159  U.  S. 
695,  40  L.  ed.  310,  16  Sup.  Ct.  Rep.  187, 
where  it  became  necessary  in  a  criminal 
case  to  determine  whether  there  was  a  right 
to  come  directly  to  this  court  from  a  circuit 
court  of  the  United  States  in  virtue  of  the 
provisions  of  the  5th  section  of  the  act  of 
1891,  the  court,  speaking  through  Mr.  Chief 
Justice  Fuller,  said: 

"  'The  jurisdiction  of  this  court  must  be 
maintained,  then,  if  at  all,  on  the  ground 


1918  Supp.9  p.  197,  sec.  184. 
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1919  Supp.,  p.  238,  p.  944. 


that  this  is  a  case  "that  involves  the  con- 
struction or  application  of  the  Constitution 
of  the  United  States,"  or  "in  which  the  con- 
stitutionally of  any  of  the  United  States  is 
drawn  in  question."  But  we  cannot  find 
that  any  constitutional  question  was  raised 
at  the  trial.  Motions  to  quash,  to  instruct 
the  jury  to  find  for  the  defendant,  for  new 
trial,  and  in  arrest  of  judgment,  were  made, 
but  in  neither  of  them,  so  far  as  appears, 
nor  by  any  exception  to  rulings  on  the  ad- 
mission or  exclusion  of  evidence,  nor  to  in- 
structions given,  or  the  refusal  of  instruc- 
tions asked,  was  any  suggestion  made  that 
defendant  was  being  denied  any  constitu- 
tional right,  or  that  the  law  under  which 
he  was  indicted  was  unconstitutional.  The 
first  time  that  anything  appears  upon  that 
subject  is  in  the  assignment  of  errors,  filed 
February  13,  1895. 


(( < 


'A  case  may  be  said  to  involve  the  con- 
struction or  application  of  the  Constitution 
of  the  United  States  when  a  title,  right, 
privilege,  or  immunity  is  claimed  under  that 
mstrument,  but  a  definite  issue  in  respect 
of  the  possession  of  the  right  must  be  dis- 
tinctly deducible  from  the  record  before  the 
judgment  of  the  court  below  can  be  revised, 
on  the  ground  of  error  in  the  disposal  of 
sucli  a  claim  by  its  decision.  •  •  •  An 
assignment  of  errors  cannot  be  availed  of  to 
import  questions  into  a  cause  which  the  rec- 
ord does  not  show  were  raised  in  the  court 
below,  and  rulings  asked  thereon,  so  as  to 
give  jurisdiction  to  this  court  under  the  5th 
section  of  the  act  of  March  3,  1891.* 

^'And   the   doctrine  thus  announced   has 
been  followed  and  applied  in  many  cases." 


1912  Supp.,  p^  200,  sec.  145,  cl.  second. 


Tees."  —  The  expense  allowance  of  a 
judge  of  the  Commerce  Court  provided  for 
in  section  200  of  the  judicial  Code,  is  not 
within  the  meaning  of  fees  as  used  in  this 
section,  and  in  a  suit  to  recover  the  same 


this  section  requiring  the  claim  to  be  first 
presented  to  the  accounting  officer  of  the 
treasury,  has  no  application.  Archbald  v. 
United  States,  (M.  D.  Pa.  1914)  217  Fed. 
165. 


1912  Supp.,  p.  215,  sec.  200. 

The  expense  allowance  at  the  rate  of  one 
thousand  five  hundred  dollars  per  annum  is 
not  in  any  sense  a  compensation  for  services 
but  a  reimbursement  for  moneys  expended 
or  to  be  expended  by  reason  of  the  judges 
being  compelled  to  live  in  Washington,  D. 
C,  stated  in  a  lump  sum  for  convenience. 
Archbald  v.  United  States,  (M.  D.  Pa.  1914) 
217  Fed.  165,  wherein  the  court  held  that 
such  expense  allowance  is  not  "fees,  salary 
or  compensation"  within  section  24,  clause 
20,  jurisdiction  of  which  by    the    District 


Couijs  Is  excluded  by  the  first  proviso  of 
that  section.  The  court  further  held  that 
the  failure  of  Congress  to  make  an  ap- 
propriation to  pay  the  expense  allowance  to 
the  judge  of  the  Commerce  Court  beyond 
August  24,  1912,  did  not  repeal  the  pro- 
visions of  the  Commerce  Court  Act  with  re- 
gard thereto,  and  the  United  States  is  lia- 
ble to  a  judge  for  his  expense  allowance 
subsequent  to  that  time.  Archbald  v.  Unit- 
ed States,  (M.  D.  Pa.  Idl4)  218  Fed.  270. 


1912  Supp.,  p.  230,  sec.  237. 

Authorities  construing  this  section  will  be  found  supra,  p.  599. 

1912  Supp.,  p.  231,  sec.  238. 

Authorities  construing  this  section  will  be  found  supra,  p.  591. 


1912  Supp.,  p.  233,  sec.  244. 

This  section  was  repealed  by  section 
three  of  the  act  of  January  28,  1915  (see 
ante,  p.  135),  but  pending  cases  were  not 
affected  by  the  repeal.  As  enacted  it  super- 
seded the  practice  obtaining  under  section 
35  of  the  Foraker  Act  so  called  (see  5  Fed. 
Stat.  Annot.,  p.  762),  thereby  subjecting  ap- 
peals taken  from  the  Supreme  Court  of 
Porto  Rico  to  the  same  regulations  as  ap- 
peals from  the  District  Courts  of  the  Unit- 
ed States,  and  giving  the  Supreme  Court  of 
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the  United  States  power  to  review  questions 
of  fact.  Elzaburu  v.  Chaves,  (1915)  239 
U.  S.  283,  36  S.  Ct.  47,  affirming  19  Porto 
Rico,  162. 

Scope  of  review.  —  In  Monagas  v.  Alber- 
tucci,  (1914)  235  U.  S.  81,  35  S.  Ct.  95,  59 
U.  S.  (L.  ed.)  139,  the  court,  respecting  its 
power  on  an  appeal  from  the  Supreme  Court 
of  Porto  Rico,  said:  "Our  power  is  confined 
to  determining  whether  error  of  law  was 
committed   in   admitting  or   rejecting  evi- 


laia  Supp.,  p.  S33,  MC.  844. 


JUDICIARY. 


laia  Supply  p.  886»  sec  250. 


dence,  and  whether  the  findings  of  fact  are 
adequate  to  suBtain  the  conclusions  based 
on  them." 

Record  on  appeaL -^  Where  the  writ  of 
error  is  prosecuted  under  the  assumption 
that  the  court  below  denied  rights  asserted 
by  the  plaintiff  in  error  under  the  Gonstitu- 

1912  Supp.,  p.  233,  sec.  246. 

Cases  reviewable.  —  A  case  involving  over 
$5,000  in  which  trial  by  jury  is  waived  may 
be  reviewed  by  writ  of  error.  Hapai  v. 
Brown,  (1916),  239  U.  S.  602,  36  S.  Ct.  201, 
{agUrming  (1913)  21  Hawaii,  756)  where- 
in the  court  said:  "The  defendants  in 
error  filed  a  motion  to  dismiss,  which,  in 
view  of  our  opinion  upon  the  merits,  they 
probably  would  not  care  to  press,  but  which 
we  are  not  at  liberty  to  disregard.  The 
case  is  brought  here  by  writ  of  error, 
whereas,  it  is  said,  it  should  have  been 
brought  up  by  appeal.  By  §  246  of  the  Ju- 
dicial Code  of  March  3,  1911,  chap.  231,  36 
Stat,  at  L.  1087,  Comp.  Stat.  1913,  §  1223, 
writs  of  error  and  appeals  from  the  final 
judgments  and  decrees  of  the  supreme  court 
of  Hawaii  may  be  taken  'in  the  same  man- 
ner, under  the  same  regulations,  and  in  the 
same  classes  of  cases,  in  which'  they  may 
be  taken  from  the  final  judgments  and  de- 
crees of  the  court  of  a  state,  'and  also  in 
all  cases  wherein  the  amount  involved,  ex- 
clusive of  costs,  •  *  •  exceeds  the  sum 
or   value   of    five    thousand  dollars.'     The 

1912  Supp.,  p.  234,  sec.  248. 

Amount  in  controversy  must  exceed  $25,- 
000  to  give  to  the  United  States  Supreme 
Court  jurisdiction  of  an  appeal  from  the 
Supreme  Court  of  the   Philippine   Islands. 

1912  Supp.,  p.  235,  sec.  250. 

In  general.  —  Section  250  allows  a  re- 
view by  this  court  of  the  final  judgments  or 
decrees  of  the  court  of  appeals  of  the  Dis- 
trict of  Columbia  upon  writ  of  error  or  ap- 
peal in  six  classes  of  cases.  The  first  is: 
''Cases  in  which  the  jurisdiction  of  the  trial 
court  is  in  issue;  but  when  any  such  case  is 
not  otherwise  reviewable  in  said  supreme 
court,  then  the  question  of  jurisdiction 
alone  shall  be  certified  to  said  supreme  court 
for  decision."  In  the  remaining  five  classes 
of  cases  the  section  imposes  no  similar  re- 
striction upon  the  scope  of  the  review. 
In  this  respect  the  section  is  analogous  to 
§  238,  36  St.  L.  1157,  which  regulates  direct 
appeals  and  writs  of  error  from  the  district 
courts  of  the  United  States.  Under  that 
section  it  is  held  that,  in  cases  other  than 
those  that  raise  alone  the  question  of  the 
jurisdiction  of  the  district  court,  the  appel- 
late review  by  this  court  is  general.  The 
same  rule  obtains  in  cases  coming  here 
from  a  district  court  under  §  266,  Judicial 
Code,  where  the  jurisdiction  of  that  court 


tion,  and  there  is  no  bill  of  exceptions  in 
the  record,  and  nothing  which  enables  the 
Supreme  Court  lawfully  to  ascertain  the  ex- 
istence of  the  constitutional  questions  re- 
lied upon,  the  writ  will  be  dismissed  for 
want  of  jurisdiction.  Cerecedo  v.  U.  8., 
(1915)  239  U.  S.  1,  36  S.  Ct.  3. 


present  suit  comes  here  under  the  last 
clause;  at  the  trial  a  jury  was  waived,  and 
the  proposition  is  that  the  earlier  provisions 
of  the  section  do  not  govern  this  clause,  but 
that,  except  when  there  is  a  trial  by  jury, 
the  cases  there  mentioned  must  be  brought 
to  this  court  by  appeal  under  the  act  of 
April  7,  1874,  chap.  80,  §  2,  18  Stat,  at  L. 
27,  [4  Fed.  Stat.  Annot.  460].  It  is  said 
that  this  has  been  the  practice.  See,  e.  g., 
William  W.  Bierce  v.  Hutchins,  205  U.  S. 
340,  51  L.  ed.  828,  27  Sup.  Ct.  Rep.  524. 
Whether  or  not  the  incidental  assumption  in 
that  decision  that  an  appeal  would  lie  was 
correct,  we  axe  of  the  opinion  that  the  pro- 
ceeding by  writ  of  error  was  justified  by  the 
plain  meaning  of  §  246.  So  far  as  the  policy 
of  Congress  might  permit  (see  act  of  March 
3,  1915,  chap.  90,  §  274b,  38  Stat,  at  L. 
956),  we  should  be  disposed  to  be  a  little 
astute  to  save  a  party's  rights  from  being 
lost  through  mistakes  upon  a  technical  ma^ 
ter  in  the  somewhat  confused  condition  of 
the  statutes.  But  we  cannot  doubt  that  the 
path  adopted  was  right." 


Export,  etc.,  Lumber  Co.  v.  Port  Banga 
Lumber  Co.,  (1915)  237  U.  S.  388,  35  6.  Ct. 
604,  59  U.  S.  (L.  ed.)  1009. 
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is  invoked  upon  constitutional  grounds  snd 
a  direct  appeal  is  allowed.  A  similar  rule 
must  be  applied  to  appeals  and  writs  of 
error  taken  under  §  250.  McGowan  v. 
Parish,  (1915)  237  U.  S.  285,  35  S.  Ct.  543, 
59  U.  S.  (L.  ed.)  955. 

Frivolous  questions  will  not  give  the  Su- 
preme Court  jurisdiction  to  review  under 
this  section.  Brown  v.  Lane,  (1914)  232 
U.  S.  598,  34  S.  Ct.  449,  58  U.  S.  (L.  ed.) 
748,  wherein  the  court  said: 

"The  asserted  right  to  the  writ  is  based 
upon  the  third,  fifth  and  sixth  paragraphs 
of  §  250  of  the  Judicial  Code:,  the  third 
conferring  the  right  to  review  'in  cases  in- 
volving the  construction  or  application  of 
the  Constitution  of  the  United  States,  or 
the  constitutionality  of  any  law  of  the 
United  Stat4's;'  the  fifth  giving  such  right 
'in  cases  in  which  the  validity  of  any  au- 
thority exennsed  under  the  United  States, 
or  the  exist(!nce  or  scope  of  any  power  or 
duty  of  an  officer  of  the  United  States  is 
drawn  in  question;'  and  the  sixth  also  giv- 


191S  Supp^  p.  835,  sec.  880. 
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1918  Supp.,  p.  836,  sec  850. 


ing  the  right  to  review  in  cases  'in  which 
the  construction  of  any  law  of  the  United 
States  is  drawn  in  question  by  the  defend- 
ant.' On  the  face  of  the  record  from  a 
merely  formal  point  of  view  it  is  apparent 
that  the  case  as  presented  is  embraced  with- 
in both  the  third  and  fifth  paragraphs.  But 
it  is  elementary  that  where  the  jurisdiction 
depends  upon  the  presence  of  controversies 
of  a  particular  character  or  the  existence 
of  prescribed  questions  or  conditions,  sub- 
stance and  not  mere  form  is  the  test  of 
power  and  therefore  even  in  a  case  where 
the  requisite  for  jurisdiction  formally  exists 
the  right  to  review  does  not  obtain  where  it 
is  evident  that  the  formal  questions  as  pre- 
sented by  the  record*  are  so  wanting  in  sub- 
stance as  to  cause  them  to  be  frivolous  and 
devoid  of  all  merit.  Consolidated  Turn- 
pike Co.  V.  Norfolk  Ac.  Ry.  Co.,  228  U.  S. 
596,  600,  and  cases  cited.  It  is  true  that 
the  doctrine  has  generally  found  expres- 
sion in  considering  the  right  to  review  cases 
coming  from  state  courts,  but  the  principle 
is  here  directly  and  necessarily  applicable 
in  consequence  of  the  nature  and  character 
of  the  limitations  imposed  by  the  statute 
upon  the  right  to  review  cases  decided  by 
the  Court  of  Appeals  of  the  District  of  Co- 
lumbia." 

Third  clause.  — 'Iaw  of  the  United 
States"  embraces  only  laws  of  the  United 
States  of  general  operation,  and  does  not 
include  ''laws  of  the  United  States'Mocal  in 
their  application  to  the  District  of  Co- 
lumbia. It  follows  that  the  Employers' 
Liability  Act  of  1906,  which,  while  in  form 
one  of  general  application,  was  declared  to 
be  unconstitutional  as  such  a  law  but  valid 
as  applied  to  the  District  of  Columbia,  is 
not  a  "law  of  the  United  States"  and  conse- 
quently a  writ  of  error  does  not  lie  from  the 
United  States  Supreme  Court  to  the  Court 
of  Appeals  of  the  District  of  Columbia  to 
review  a  judgment  rendered  in  an  action 
brought  by  an  employee  of  a  Virginia  corpo- 
ration operating  a  trolley  line  from  Wash- 
ington to  Mt.  Vernon  in  Virginia  against 
the  corporation  to  recover  damages  under 
the  Employers'  Liability  Act  of  1906  for  in- 
juries sustained  while  in  the  District  of 
Columbia  on  the  bridge  crossing  the  Po- 
tomac. Washington,  etc.  R.  Co.  v.  Downey, 
(1915)  236  tJ.  S.  190,  35  S.  Ct.  406,  59 
U.  S.   (L.  ed.  533. 

Whether  this  clause  permits  the  con- 
struction of  a  statute  of  local  interest  to 
the  District  of  Columbia  is  left  an  open 
question  in  United  Suretv  Co.  v.  American 
Fruit  Product  Co.,  (1915)  238  U.  S.  140, 
36  S.  Ct.  828,  59  U.  S.  (L.  ed.)  1238. 

There  is  apparent  conflict  between  par- 
agrafb  fifth  and  the  concluding  paragraph 
if  they  are  looked  at  isolatedly,  but  by  fol- 
lowing elementary  rules  and  by  turning 
primarily  to  the  context  of  the  section,  and 
secondarily  to  provisions  in  pari  materia 
the  conflict  disappears.  It  follows  that  a 
judgment  of  the  Court  of  Appeals  of  the 
District  of  Columbia  relating  to  patents  is 
final  where  it  does  not  certify  questions  to 
F.  S.  A.  Supp.— 40. 


the  United  States  Supreme  Court  and  that 
court  does  not  grant  a  writ  of  certiorari  not- 
withstanding that  paragraph  fifth  is  broad 
enough  to  confer  on  the  Supreme  Court 
jurisdiction  to  review  the  judgment  upon 
writ  of  error  or  appeal.  U.  S.  v.  Ewing, 
(1915)  237  U.  S.  197,  35  S.  Ct.  571,  59 
U.  S.  (L.  ed.)  913,  wherein  the  court  said: 
"From  the  point  of  view  of  the  context,  as 
it  is  manifest  that  the  provisions  in  the 
concluding  clause  were  enacted  as  exceptions 
or  limitations  upon  the  grant  of  jurisdic- 
tion contained  in  the  previous  passage  of 
§  250,  it  clearly  results  that  it  was  not  con- 
templated that  the  power  conferred  by  the 
fifth  paragraph  would  extend  to  and  em- 
brace the  cases  wherein  by  the  last  para- 
graph the  judgments  or  degrees  of  the  court 
of  appeals  of  the  District  of  Columbia  were 
made  final.  This  being  true,  it  hence  also 
is  necessarily  true  that  the  fifth  paragraph 
concerning  the  validity  of  an  authority  con- 
fers no  jurisdiction  on  this  court  to  review 
a  case  where  the  question  of  authority  arises 
under  the  patent  laws  of  the  United  States. 
Indeed,  it  would  be  very  unreasonable  to 
assume  that  jurisdiction  was  conferred  to 
review  the  action  of  the  court  of  appeals  in 
all  cases  in  which  its  authority  was  exert- 
ed to  direct  the  officials  of  the  Patent  Office, 
under  the  patent  laws,  to  issue  a  patent, 
and  yet  no  power  was  reserved  to  review  the 
action  of  that  court  in  determining,  after 
the  issue  of  a  patent,  whether  it  was  or  was 
not  rightfully  issued.  And  the  cogency  of 
this  view  becomes  at  once  apparent  when 
it  is  considered  that,  prior  to  the  enact- 
ment of  the  Judicial  Code,  under  section 
233  of  the  District  Code  (31  Stat,  at 
L.  1227,  chap.  854),  jurisdiction  of  this 
court  to  review  the  judgments  or  decrees 
of  the  court  of  appeals  of  the  District 
embraced  cases  'without  regard  to  the 
sum  or  value  of  the  matter  in  dispute, 
wherein  is  involved  the  validity  of  any  pat- 
ent,' a  provision  not  preserved  in  §  250  of 
the  Judicial  Code.  But  the  question  is  hard- 
ly an  open  one  since  it  has  been  expressly 
held  that  the  power  does  not  exist  in  this 
court  to  review  the  court  of  appeals  of  the 
District  of  Columbia  in  a  criminal  case 
which  would  obtain  under  §  250,  but  for  the 
provisions  of  the  last  paragraph,  making 
final  the  action  of  that  court  in  criminal 
cases.  Gompers  v.  United  States,  233  U. 
S.  604,  58  L.  ed.  1115,  34  Su^.  Ct.  Rep.  693. 
And  by  analogy  a  like  consideration  when 
applied  to  the  sections  of  the  statute  con- 
cerning the  jurisdiction  of  this  court  to 
review  the  judgment  of  circuit  courts  of  ap- 
peals has  led  to  a  like  conclusion.  Macfad- 
den  V.  United  States,  213  U.  S.  288,  53  L. 
ed.  801,  29  Sup.  Ct.  Rep.  490.  Besides,  when 
looked  at  comprehensively,  in  view  of  the 
fact  that  the  provisions  of  the  Judicial  Code 
were  obviously  intended  not  to  enlarge  the 
jurisdiction  of  this  court,  but  to  relieve  it, 
and  considering  in  this  light  the  omissions, 
and  the  limitations  therein  expressed  and 
the  power  to  certiorari  stated  in  §  251,  the 
conclusion  is  irresistible  that  the  intent  and 
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1918  Siipp.,  p.  235,  sec.  850. 
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1918  Snpp.,  p.  842,  sec  866. 


purpose  of  the  act  was,  while  narrowing  the 
imperative  jurisdiction,  to  create  an  equi- 
poise by  extending  the  voluntary  or  discre- 
tionary exercise  of  jurisdiction  by  means  of 
the  writ  of  certiorari, — a  purpose  which 
would  be  wholly  frustrated  if  the  contention 
as  to  jurisdiction  now  insisted  upon  were 
sustained." 

Sixth  clause.  —  The  right  to  re-examine 
a  judgment  of  the  Court  of  Appeals  given 
by  the  clause  in  cases  in  which  the  construc- 


tion of  any  law  of  the  United  States  is 
drawn  in  question  by  the  defendant,  is  con- 
fined to  the  construction  of  laws  having 
general  application  throughout  the  United 
States.  United  Surety  Co.  v.  American 
Fruit  Product  Co.,  (1916)  238  U.  S.  140,  35 
S.  Ct.  828,  60  U.  S.  (L.  ed.)  1238»  follotoing 
American  Security  &  Trust  Co.  v.  District 
of  Columbia,  (1912)  224  U.  S.  491,  32  S. 
Ct.  553,  66  U.  S.  (L.  ed.)  850. 


1912  Supp.,  p.  241,  sec.  262. 

Power  of  Circuit  Court  of  Appeals  — 
Q^neraUy.  —  The  jurisdiction  of  the  Circuit 
Court  of  Appeals  is  exclusivelv  appellate 
and  its  authority  to  issue  writs  is  only  that 
whicli  may  properly  be  deemed  to  be  auxil- 
iary to  its  appellate  power.  U.  S.  v.  Mayer, 
(1914)  235  U.  S.  65,  36  S.  Ct  16,  59  U. 
S.  (L.  ed.)  129. 

A  \orit  of  certiorari  will  not  be  issued  in 
an  appealable  case,  even  assuming  that  the 
Circuit  Court  of  Appeals  has  the  power  to 
issue  such  writ  to  correct  an  eri:or  of  law 
under  this  section.  Lovell-McConnell  Mfg. 
Co.  V.  Bindrim,  (C.  C.  A.  2d  Cir.  1914)  219 
Fed.  533. 

Writ  of  prohibition.  —  In  U.  S.  v.  Mayer, 
(1914)  235  U.  S.  55,  35  S.  Ct.  16,  59  U.  8. 
(L.  ed.)  129,  a  question  certified  to  the 
Supreme  Court  from  the  Circuit  Court  of 
Appeals  waj3  as  follows:  "When  a  writ  of 
error  has  been  issued  to  review  a  judgment 
of  conviction  in  a  criminal  cause  entered  in 
a  district  court,  and  thereafter,  upon  a  mo- 
tion made  in  the  district  court  after  the 
expiration  of  the  term  at  which  the  judg- 
ment was  entered,  said  district  court  has 
indicated  its  intention  to  enter  an  order 
vacating  the  judgment  and  ordering  a  new 
trial  on  facts  discovered  after  the  expira- 
tion of  said  term,  and  not  appearing  in  the 
record  of  the  previous  trial,  has  the  circuit 
court  of  appeals  jurisdiction  to  issue  a  writ 
of  prohibition  against  the  entry  of  such 
order  by  the  district  court,  when,  in  the 
opinion  of  the  circuit  court  of  appeals,  the 
district  court  is  without  jurisdiction  to  en- 
ter such  order?"  The  answer  was  in  the  af- 
firmative. The  court  said:  "We  have  no 
occasion  to  enter  upon  the  broad  inquiry 
suggested  by  the  argument  as  to  the  au- 
thority of  the  circuit  courts  of  appeals  to 
issue  writs  of  prohibition.  We  have  no 
doubt    of    the    power    to    issue    the    writ 


in  the  case  stated,  and  we  need  not  dis- 
cuss other  cases  suppcfsed.  Prior  to  the 
application  for  a  new  trial  in  the  dis- 
trict court,  the  defendant  had  sued  out 
a  writ  of  error,  and  the  appellate  juris- 
diction of  the  circuit  court  of  appeals  had 
attached.  Basing  the  argument  upon  the 
proposition  that  the  Government  had  no 
right  of  review  in  the  Circuit  Court  of  Ap- 
peals in  a  criminal  case,  it  is  urged  that 
the  Government  cannot  be  regarded  as  de- 
prived of  any  relief  which  it  is  entitled  to 
seek  from  that  court,  and  hence  that  it  can- 
not be  said  that  the  issue  of  the  writ  was 
necessary  for  the  exercise  of  its  jurisdiction. 
Judicial  Code,  §  262.  But  the  case  was 
actually  pending  in  the  circuit  court  of  ap- 
peals on  the  defendant's  writ  of  error,  and 
the  government  had  all  the  rights  of  a  liti- 
gant in  that  court  seeking  to  maintain  a 
judgment  assailed.  It  is  said  that  the  de- 
fendant could  have  procured  the  dismissal 
of  his  writ,  but  in  fact  the  writ  had  not 
been  dismissed.  It  is  said,  also,  that  the 
consent  to  the  hearing  by  the  district  court 
of  the  application  for  a  new  trial  operated 
as  a  waiver  of  any  rights  the  governmoit 
could  have  in  the  circuit  court  of  appeals. 
This  conclusion  is  sought  to  be  derived  from 
the  asserted  efficacy  of  the  consent  in  the 
lower  court,  and,  as  we  have  seen,  it  had 
no  efficacy  there,  and  it  had  no  reference 
whatever  to  the  proceedings  in  the  higher 
court.  The  defendant  was  still  insisting 
upon  his  rights  as  plaintiff  in  error  in  the 
circuit  court  of  appeals,  and  the  United 
States,  as  the  opposing  party  in  that  court, 
was  entitled  to  its  aid  in  order  to  preserve 
the  integrity  of  the  record  and  to  prevent 
unauthorized  action  by  the  court  below 
with  respect  to  the  judgment  under  review. 
For  this  purpose,  the  writ  of  prohibition 
was  the  appropriate  remedy." 


1912  Supp.,  p.  242,  sec.  265. 


What   constitutes   violation.  —  Whenever      Cir.  1914)  218  Fed.  628,  wherein  the  court 


direct  attempts  are  made  to  stay  proceed- 
ings in  a  state  court  or  when  the  prohibition 
in  an  injunctional  order,  although  not  di- 
rectly against  a  proceeding  in  a  state  court, 
IS,  in  effect,  a  substantial  stay  of  the  pro- 
ceedings, the  clear  prohibition  of  the  statute 
will  be  upheld.  Western  Union  Telegraph 
Co.  V.  Louisville,  etc.,  R.  Co.,  (C.  C.  A.  7th 
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held  that  in  condemnation  proceedings  un- 
der a  state  statute  to  construct  a  telegraph 
line  along  a  railroad  which  had  been  com- 
menced in  a  federal  court,  and  remanded  to 
the  state  court,  an  injunction  restraining 
the  telegraph  company  from  entering  upon 
any  part  of  the  railroad  right  of  way  in 
accordance  with  any  judgment  or  writ  of 


191S  Sapp.,  p.  842,  sec.  266. 
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1912  Supp.,  p.  242,  sec.  266. 


the  state  court  was  within  the  prohibition 
of  this  section. 

Proceedings  in  bankruptcy.  —  This  sec- 
tion makes  it  beyond  the  power  of  a  court 
of  the  United  States  to  enjoin  a  trustee  in 
bankruptcy  from  maintaining  an  action  of 
ejectment  in  a  court  of  the  state  in  which 
the  land  is  situated.  Hull  v.  Burr,  (1014) 
234  U.  S.  712,  34  S.  Ct.  892,  58  U.  S.  (L. 
ed.)  1557  {affirming  (C.  C.  A.  1st  Cir. 
1913),  206  Fed.  1  (C.  C.  A.  1st  Cir.  1913), 
207  Fed.  543),  wherein  the  court  said: 
"So  far  as  the  action  already  pending  in 
the  Florida  court  of  equity  is  concerned, 
the  case  is  clearly  within  §  720,  Rev.  Stat., 
[nov  sec.  265  of  Judicial  Code]  :  The  writ 
of  injunction  shall  not  be  granted  by  any 
court  of  the  United  States  to  stay  proceed- 
ings in  any  court  of  a  state,  except  in  cases 
where  such  injunction  may  be  authorized  by 
any  law  relating  to  proceedings  in  bank- 
ruptcy.* The  latter  clause  formerly  had 
reference  to  §  5106,  Rev.  Stat.  (§  21  of  the 
bankruptcy  act  of  March  2,  1867,  14  Stat. 


at  L.  626  chap.  176,  1  Fed.  Stat.  Annot. 
526  note) ;  in  the  place  of  which  we  now 
have  §  11  and  subdivision  7  and  15  of  §  2 
of  the  bankruptcy  act  of  July  1,  1898  (30 
Stat,  at  L.  546,  549,  chap.  541,  1912  Supp. 
Fed.  Stat.  Annot.  457).  It  is  quite  evi- 
dent that  the  injunction  sought  by  the  pres- 
ent complainants  is  not  one  authorized  by 
the  bankruptcy  act.  The  prohibition  against 
injunctions  to  stay  proceedings  in  state 
courts  originated  in  the  act  of  March  2, 1793 
(chap.  22,  §  5,  1  Stat,  at  L.  335),  and  has 
been  constantly  observed  by  the  courts. 
•  *  *  It  is  recognized,  however,  that 
§  720  was  not  intended  to  limit  the  power  of 
the  Federal  courts  to  enforce  their  authority 
in  cases  that,  on  other  grounds,  are  with- 
in their  proper  jurisdiction;  and  hence,  it 
has  been  held  that,  in  aid  of  its  jurisdic- 
tion properly  acquired,  and  in  order  to 
render  its  judgments  and  decrees  effectual, 
a  Federal  court  may  restrain  proceedings 
in  a  state  court  which  would  have  the  effect 
of  defeating  or  impairing  such  jurisdiction." 


1912  Supp.,  p.  242,  sec.  266. 

In  general.  —  In  the  Federal  courts  the 
method  of  procedure,  when  administrative 
orders  are  attacked  as  unconstitutional,  is 
now  regulated  by  this  section  and  its  amend- 
ment (see  1914  Supp.  Fed.  Stat.  Annot. 
226).  But  in  whatever  method  enforced,  the 
right  to  a  judicial  review  must  be  substan- 
tial, adequate,  and  safely  available.  Wadley 
Southern  R.  Co.  v.  Georgia,  (1915)  236  U. 
S.  651,  35  S.  Ct.  214,  59  U.  S.  (L.  ed.)  406. 

YThen  three  judges  unnecessary.  —  There 
is  no  requirement  in  this  section  that  three 
judges  should  hear  the  case  when  submitted 
for  final  decree  on  the  pleadings  and  evi- 
dence. The  three  judges  are  required  to 
pass  only  on  the  question  of  granting  the 
interlocutory  injunction;  and  if  the  com- 
plainant waives  his  prayer  for  an  injunc- 
tion pendente  lite  and  goes  to  trial  on  the 
merits,  having  taken  evidence  for  that  pur- 
pose, and  no  objection  is  made  by  either 
party  to  that  course,  one  judge  may  pro- 
ceed to  try  and  decide  the  case.  Seaboard 
Air  Line  R.  Co.  v.  Georgia  Railroad  Com., 
(C.  C.  A.  5th  Cir.  1914)  213  Fed.  27. 

The  provision  of  this  section  requiring 
the  presence  of  three  judges  on  an  applica- 
tion for  an  interlocutory  injunction  as  there- 
in provided  does  not  apply  to  a  suit  to  en- 
join the  collection  of  a  tax  laid  for  the 
benefit  of  a  company  under  a  special  statute, 
the  constitutionality  of  which  is  admitted. 
Thus,  in  denying  the  claim  for  the  necessity 
of  three  judges  to  hear  a  motion  for  a  tempo- 
rary injunction  restraining  the  collection  of 
a  tax  levied  by  a  turnpike  company  for  the 
purpose  of  building  a  road,  pursuant  to  a 
special  statute,  the  court  in  Lykins  v.  Chesa- 
peake, etc.,  R.  Co.,  (C.  C.  A.  6th  Cir.  1913) 
209  Fed.  573,  said:  "The  object  of  the 
enactment  was  to  prohibit  the  use  of  the 
process  of  injunction  to  obstruct  the  en- 
forcement  of   statutes,   or   any   proceeding 
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based  on  them,  upon  any  theoir  of  their 
constitutional  invalidity,  except  through  the 
sanction  of  the  special  tribunals  there  pro- 
vided for.  The  bill  does  not  seek  to  suspend 
or  restrain  the  enforcement,  operation,  or 
execution  of  any  statute  of  the  state,  upon 
the  ground  of  its  unconstitutionality.  The 
only  statute  involved  is  the  special  charter 
enactment  before  cited;  and  the  constitu- 
tional validity  of  the  act,  so  far  as  it  is 
pertinent  here,  is  admitted  by  appellee.  In- 
deed, while  the  Court  of  Appeals  of  the 
state  has  held  that  the  portion  of  this  stat- 
ute relating  to  the  selection  of  a  person  to 
assess  the  tax  is  void,  yet  it  also  held  that 
in  virtue  of  the  general  law  "the  assessor 
of  the  county  should  assess  the  property  in 
the  taxing  district,  and  return  the  same  as 
other  tax  lists  are  returned,"  and  the  deci- 
sion in  terms  sustained  the  rest  of  the  act. 
Bruce  v.  Vanceburg  &  Stouts  Lane  Turnpike 
Road  Co.,  (Ky.)  35  S.  W.  112,  113;  Vance- 
burg &  S.  L.  Turnpike  R.  Co.  v.  Maysville 
&  B.  S.  R.  R.  Co.,  117  Ky.  275,  281,  77  S. 
W.  1118.  It  is  true  that  the  proceedings  en- 
joined are  based  upon  an  order  of  the  State 
Railroad  Commission,  and  that  an  order  of 
such  a  commission  is  for  some  purposes 
regarded  as  a  law  of  the  state  (Grand 
Trunk  Rv.  v.  Indiana  R.  R.  Comm.,  221  U. 
S.  400,  403,  31  Sup.  Ct.  537,  55  L.  ed.  786) ; 
but  here  again,  as  stated,  the  order  is  not 
resisted  on  any  ground  of  unconstitutional- 
ity of  the  statute  in  virtue  of  which  the 
order  was  made,  nor  was  the  interlocutory 
order  granted  upon  any  such  theory,  and 
so  a  case  was  not  presented  demanding  the 
presence  or  action  of  three  judges." 

Municipal  ordinance  "as  statute  of  state." 
—  It  has  been  held  that  an  ordinance  of  a 
municipality,  the  constitutionality  of  which 
is  assailed,  is  not  a  statute  of  a  state  with- 
in the  meaning  of  this  section  and  that  the 


191S  Snpp.,  p.  842,  MC.  866L 
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191S  Snpp.,  p.  86S,  sec.  189. 


section  does  not  therefore  apply  to  a  bill 
seeking  an  injunction  to  restrain  the  en- 
forcement of  a  municipal  ordinance.  Birm- 
ingham Waterworks  Co.  v.  Birmingham,  (N. 
D.  Ala.  1913)  211  Fed.  497. 

Application  of  section.  —  In  Rail  etc., 
Coal  Co.  V.  Yaple,  (N.  D.  Ohio  1914)  214 
Fed.  273,  the  district  court  suspended  the 
operation  of  its  order  denying  an  interlocu- 
tory injunction  to  restrain  the  enforcement 
of  a  state  statute,  to  enable  the  complainant 
to  take  an  appeal  directly  to  the  supreme 
Court  of  the  United  States  pursuant  to  this 
section,  and  to  apply  to  that  court  for  an 
order  of  suspension  or  supersedeas. 


In  Raich  t.  Truax,  (D.  C.  Ariz.  1915) 
219  Fed.  273,  a  state  statute  of  Arizona, 
enacted  for  the  purpose  of  protecting  the 
citizens  of  the  United  States  in  their  em- 
ployment against  noncitizens  of  the  United 
States,  in  Arizona,  and  to  provide  penalties 
and  punishment  for  the  violation  thereof, 
was  held  to  be  unconstitutional  on  a  hearing 
had  under  this  section. 

In  Bracey  v.  Darst,  (N.  D.  W.  Va.  1914) 
218  Fed.  482,  hearings  were  had  under  the 
provisions  of  this  section  and  the  act  of 
the  legislature  of  West  Virginia  commonly 
known  as  the  "Blue  Sky  Law"  was  held 
to  be  unconstitutionaL 


1912  Supp.,  p.  243,  sec.  268. 

Narrowly  construed. — ^In  United  States 
v.  Toledo  Newspaper  Co.,  (N.  D.  Ohio  1916) 
220  Fed.  458,  the  court  said:  "It  is  urged 
that  the  statute  should  be  construed  literal- 
ly because  of  its  penal  character.  It  should 
be  construed  narrowly  as  defining  the  limits 
of  a  summary  power,  but  the  construction 
should  consist  with  the  important  function 
which  that  summary  power  serves ;  it  should 
be  given  its  reasonable  intendment.  United 
States  V.  Antikamnia  Co.,  231  U.  S.  654, 
658,  34  Sup.  Ct.  222,  58  L.  ed.  419.  The 
fact  that  it  deals  with  a  power  inhering  in 
courts  independent  of  the  Legislature,  one 


essential  to  the  execution  of  their  duties 
and  the  maintenance  of  their  proper  au- 
thority, is  an  important  factor  of  construc- 
tion. The  interpretation  should  not  be  so 
narrowed  as  to  emasculate  the  very  -  func- 
tion its  declares.  United  States  v.  Shipp, 
203  U.  S.  563,  676,  27  Sup.  Ct.  165,  51 
L.  ed.  319,  8  Ann.  Cas.  265.  The  proper 
construction,  it  seems  to  us,  is  to  leave  a 
power  reasonably  consistent  with  a  freedom 
in  the  courts  to  consider  and  determine 
causes  uninfluenced  by  any  agencies  exc^t 
the  law  and  the  facts  properly  brought  to 
their  attention." 


1912  Supp.,  p.  247,  sec.  284. 

The  purpose  of  this  section  was  to  pro- 
vide a  way  in  which  a  grand  jury,  with 
the  permission  of  the  court,  may  complete 
and  conclude  any  investigation  which  it  has 
actually  commenced.  In  a  district  like  this 
one,  having  monthly  terms  of  court,  it  must 
frequently  happen  that  a  grand  jury  will 
not  be  able  to  conclude  its  work  upon  a 
long  and  complicated  case  before  the  ex- 
piration of  one  term  and  the  commencement 
of  another.     If,  under  such  circumstances, 


a  grand  jurv  cannot  be  permitted  to  finish 
its  labors,  there  will  follow  much  unneces- 
sary expense,  many  unfortunate  delays,  fre- 
quent and  severe  hardships  for  the  accused, 
and,  sometimes,  a  complete  failure  of  jus- 
tice. The  statute  plainly  provides  a  sure 
and  simple  means  of  avoiding  these  and 
other  serious  consequences.  United  States  v. 
RockefeUer,  (S.  D.  N.  Y.  1914)  221  Fed. 
462. 


1912  Supp.,  p.  249,  sec.  291. 

The  effect  of  this  section  was  to  confer 
upon  District  Courts  the  authority  to  try 
issues  of  fact  without  a  jury,  notwithstand- 
ing section  566,  U.  S.  Rev.  St  ( 4  Fed.  Stat. 
Annot.  236).     Nashville  Interurban  Ry.  T. 


Barnum,  (C.  C.  A.  2d  Cir.  1914)  212  Fed. 
634.  And  see  annotations  under  sec.  666, 
4  Fed  Stat.  Annot.  236,  paragraph  Trial 
toithoui  o  Jury. 


1912  Supp.,  p.  252,  sec.  299. 

Scope  of  saving  clause.  —  The  saving 
clause  contained  in  this  section  does  not 
apply  to  any  other  rights  of  action  than 
such  as  were  accruing  or  had  accrued  prior 
to  January  1,  1912.  The  term  "accruing" 
plainlv  implies  a  liability  that  is  in  the 
act  of  accruing,  or  that  is  happening  in 
due  course  or  that  is  increasing,  enlarging 
or  augmenting.  Blakalce  v.  Ocean  Ace,  etc., 
Corp.,  (W.  D.  N.  Y.  1913)  209  Fed.  710. 

In  Texas  Gum  Co.  v.  Autosales  Gum,  etc., 
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Co.,  (C.  C.  A.  6th  Cir.  1916)  219  Fed.  165, 
the  court  said:  "Whatever  doubts  there 
may  be  as  to  what  was  intended  to  be  em- 
braced by  the  saving  clause  of  this  section, 
which  refers  to  *any  right  accruing  or  ac- 
crued,' it  seems  to  us  to  be  apparent  that, 
in  80  far  as  the  provisions  of  the  section 
evidence  a  purpose  to  preserve  the  right 
to  bring  suits  which,  under  the  terms  of 
other  provisions  of  the  act,  could  not  be 
brought   in   a   court  of  the  United   States, 


181S  Snpp.,  p.  %6%f  sec.  288. 


JUDICIARY. 


1818  Supp.,  p.  866,  sec.  8. 


the  only  right  saved  is  to  have  the  previous- 
ly existing  law  applied  to  'suits  and  pro- 
ceedings for  causes  arising  or  acts  done 
prior  to'  the  date  of  the  taking  effect  of 
the  act.  It  is  such  suits  and  proceedings 
which  the  concluding  clause  of  the  section 
authorizes  to  be  'commenced  and  prosecuted 
within  the  same  time,  and  with  the  same 
effect,  as  if  said  repeal  or  amendments  had 
not  been  made.'  The  extent  to  which  the 
right  to  sue,  as  it  existed  under  the  former 
laWy  is  saved,  is  not  left  to  be  determined 
by  an  interpretation  of  the  ambiguous  lan- 
guage of  the  clause  first  above  quoted  from, 
which  is  qualified  and  explained  by  the  suc- 
ceeding clauses  of  the  section,  but  is  clear- 
ly defined  by  the  explicit  language  of  the 
last  clause,  to  the  effect  that  the  former 
law  should  be  applicable  to  'suits  and  pro- 
ceedings for  causes  arising  or  acts  done 
prior  to'  the  date  of  the  taking  effect  of  the 
act.  Washington  Home  v.  American  Securi- 
ty Co.,  224  U.  S.  486,  32  Sup.  Ct.  554, 
56  L.  ed.  854.  This  plain  description  of  the 
kind  of  suits,  the  right  to  bring  which 
was  intended  to  be  saved,  excludes  suits  on 
causes  of  action  which  had  not  arisen  while 


the  former  law  was  in  force,  and  forbids 
the  conclusion  that  the  right  exists  when 
the  cause  of  action  asserted  had  not  ac- 
crued at  the  time  the  Judicial  Code  went 
into  effect,  but  was  only  in  process  of  accru- 
ing, something  else  then  remaining  to  hap- 
pen before  a  right  to  sue  was  perfected. 
Dallyn  v.  Brady,  (D.  C.)  197  Fed.  494; 
Cady  v.  Barnes,  (D.  C.)  208  Fed.  359." 

A  cause  of  action  arising  prior  to  Janu- 
ary 1,  1912,  belongs  to  the  class  which  may 
be  "commenced  and  prosecuted  within  the 
same  time,  and  with  the  same  effect  as  if 
said  repeal  or  abandonment  had  not  been 
made,"  and  therefore  the  provision  of  the 
Judiciary  Code  which  limited  the  jurisdic- 
tion of  the  United  States  courts  to  suits 
wherein  the  amount  in  controversy  was  in 
excess  of  $3000,  whereas  prior  thereto  the 
amount  in  controversy  need  only  have  been 
in  excess  of  $2000,  was  not  applicable  to  a 
cause  of  action  arising  before  January  1, 
1912,  notwithstanding  that  action  was  not 
begun  until  a  later  date.  Fargo  &  Co.  Ex- 
press V.  Hale,  (Tex.  1916)  175  S.  W.  469, 
folloicing  Taylor  v.  Midland  Valley  R.  Co., 
(E.  D.  Okla.  1912)  187  Fed.  323. 


1912  Supp.,  p.  255,  sec.  1. 

The  object  of  this  act  was  to  diminish 
the  expense  of  proceedings  on  appeal  or 
writ  of  error  or  certiorari.  Meyers  v. 
United  States,  (C.  C.  A.  2d  Cir.  1914)  218 
Fed.  372,  wherein  it  was  held  that  where 


the  defendant  in  error  refused  to  stipulate 
that  the  record  was  correct,  under  this  sec- 
tion and  District  Court  rule  26,  the  time  for 
filing  the  record  would  be  extended  untU 
the  defendant  in  error  did  so  stipulate. 


1912  Supp.,  p.  255,  sec.  2. 

What  constitutes  ''filial  decree."  —  The 
provisions  as  to  a  clerk's  fee  for  super- 
vision of  the  printing  of  the  bond  applies  to 
a  decree  which  while  technically  an  inter- 
locutory one  is  in  character  and  scope  a 
final  one.  Lovell-McConnell  Mfg.  Co.  v. 
Automobile  Supply  Mfg.  Co.,  (1914)  235 
U.  8.  383,  35  S.  Ct.  132,  59  U.  S.  (L.  ed.) 
282,  approving  Smith  Farbenfabriken,  (C. 
C.  A.  6th  Cir.  1912)  197  Fed.  894,  wherein 
tiie  court  said:  "The  Automobile  Supply 
Company  appealed  to  the  court  below  from 
an  interlocutory  decree  in  favor  of  the  com- 
plainant, the  Lovell-McConnell  Company, 
finding  that  the  patente  sued  on  had  been 
infringed,  and  awarding  an  injunction,  and 
directing  an  accounting  for  damages  and 

Srofits.  On  such  appeal  the  Automobile 
upply  Company  furnished  the  clerk  of  the 
court  below  a  complete  printed  record  ac- 
companied with  a  written  index  of  the  con- 
tents of  the  same,  and,  in  consequence  of  a 
demand  made  by  the  clerk,  deposited  under 
protest  the  sum  of  $696  as  a  fee  due  the 
clerk  for  supervising  the  printed  record  so 
furnished.  When,  after  a  hearing,  the  court 
reversed  the  decree  of  the  trial  court,  the 
Automobile  Supply  Company  called  upon 
the  clerk  either  to  refund  the  money  charged 
for  supervision,  or  to  include  it  in  his  state- 
ment of  the  coste  to  be  entered  on  the  man- 
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date.  The  derk,  being  doubtful  as  to  his 
duty  in  the  matter,  refused  to  do  either, 
and  insisted  that  the  propriety  of  the 
charge  be  tested,  to  the  end  that  he  might 
act  advisedly  in  the  premises.  The  Auto- 
mobile Supply  Company  thereupon  moved 
to  direct  the  clerk  to  include  the  supervision 
fee  in  the  mandate,  or  to  refund  the  amount 
of  the  deposit  which  had  been  made.  The 
court  held  that  the  charge  for  supervision 
was  lawful,  and  therefore  properly  taxable 
as  costs,  and  directed  the  clerk  to  retain 
the  money  and  include  a  charge  for  the 
same  in  the  mandate.  The  application  be- 
fore u^  was  then  made  by  the  Lovell-McCon- 
nell  Company,  the  party  cast  and  ultimately 
bound  for  the  costs,  both  the  parties,  how- 
ever, entering  into  the  agreement  as  to  the 
record  and  the  submission  on  the  merits 
which  we  at  the  outset  stated.  Considering 
the  act  of  Congress  of  Feb.  13,  1911  (36 
Stat.  L.  901,  c.  47,  1912  Supp.  Fed.  Stat. 
Annot.  255),  in  Rainey  v.  W.  R.  Grace 
ft  Co.,  231  U.  S.  703,  58  L.  ed.  445,  34 
Sup.  Ct.  Rep.  242,  it  was  held  that  the 
provisions  of  the  act  were  applicable  to 
the  circuit ,  courts  of  appeals,  and  it  was 
consequently  decided  that  where  a  print- 
ed transcript  of  the  record  was  filed  in 
compliance  with  the  statute  with  the  clerk 
of   the   court   of    appeals,    no    supervision 


1814  Sapp^  p.  856,  sec  8. 


LABOR. 


VoL  IV,  f.  788. 


fee  could  be  charged  by  such  clerk.  Of 
course,  if  that  ruling  is  here  applicable, 
the  court  below  clearly  erred  in  allowing 
the  charge  for  supervision,  and  the  only 
possible  question,  therefore,  is  whether  the 
statute,  although  generally  applicable  to 
records  filed  in  the  circuit  court  of  ap- 
peals, is  not  so  applicable  in  this  case.  It 
is  insisted  that  it  is  not — and  the  court 
below  so  held — because,  as  the  statute  only 
provides  for  an  appeal  from  a  'final  judg- 
ment or  decree,'  it  does  not  apply  to  a  case 
like  the  one  under  consideration,  where  the 
appeal  was  from  a  decree  interlocutory  in 
character.  But  without  affixing  to  the 
statute  a  latitudinarian  meaning,  upon  the 
theory  that  to  do  so  is  essential  to  give 
effect  to  its  purpose  and  intent*  and  to  bring 
every  interlocutory  decree  within  its  reach, 
we  are  of  opinion  that  to  exclude  an  inter- 
locutory decree  of  the  character  of  the  one 
here  involved  from  the  operations  of  the 
statute  would  be  to  frustrate  its  plain  pur- 
pose by  a  too  rigid  and  unreasoning  adher- 


ence to  its  letter.  We  so  conclude  because, 
while  in  a  technical  sense  the  decree  here 
in  question  was  interlocutory,  when  its 
character  and  the  scope  of  the  subject-mat- 
ter which  the  appeal  brought  under  review 
and  the  relief  under  it  which  it  was  com- 
petent to  afford  are  considered,  we  are  of 
opinion  it  must  follow  that  such  decree 
was,  within  the  intendment  of  this  statute, 
a  final  decree,  and  therefore  that  error  was 
committed  in  permitting  the  supervision 
charge.  Indeed,  this  view  was  taken  in  a 
well  considered  opinion  by  the  circuit  court 
of  appeals  for  the  sixth  circuit  in  a  case 
decided  before  the  ruling  in  the  Rainey  Case, 
supra  (Smith  v.  Farbenfabriken  of  Elbcr- 
feld  Co.,  117  C.  C.  A.  133,  197  Fed.  894), 
and  we  approve  the  reasoning  by  which  the 
ruling  in  that  case  sustained.  It  results 
that  the  Circuit  Court  of  Appeals  erred  in 
its  order  approving  the  charging  and  re- 
taining the  fee  for  supervision,  and  such 
order  is  therefore  reversed." 


1914  Supp.y  p.  230.      [Commerce  Court  abolished.] 


The  Supreme  Court  in  reversing  an  order 
of  the  Commerce  Court  will  remand  the 
cause  to  a  district  court.  Th^  Los  Angeles 
Switching  Case,  (1914)  234  U.  S.  294,  34 
S.  Ct.  814,  58  U.  S.  (L.  ed.)   1319. 

Direct  appeal  to  Supreme  Court.  —  It 
was  no  doubt  because  of  the  limited  time 
in  which  orders  of  the  Commission  would 
be  operative,  and  that  there  might  be  cases 
in  which  irreparable   injury  would  result 


if  an  interlocutory  injunction  was  not  grant- 
ed, that  Congress,  by  the  act  of  Octol^  22, 
1913,  provided  that  "an  appeal  may  be  tak- 
en direct  to  the  Supreme  Court  of  the  Unit- 
ed States  from  the  order  granting  or  deny- 
ing^ after  notice  and  hearing,  cm  interlocu- 
tory injunction.  *  *  *'*  Louisville,  etc., 
R.  Co.  V.  U.  S:,  (1916)  238  U.  S.  1,  35  S. 
Ct.  696,  59  C.  S.  (L.  ed.)  1177. 


KIDNAPPING. 


Vol.  IV,  p.  774,  sec.  5526. 

Peonage  is  a  condition  of  compulsory  serv- 
ice,  based  upon  the  indebtedness  of  the  peon 
to  the  master.  The  basal  fact  is  indebted- 
ness between  debtor  and  creditor.     United 


States  T.  Broughton,  (8.  D.  Ala.  1914)  213 
Fed.  345.  See  also  ante,  p.  413,  for  other 
definitions  of  peonage. 


LABOR. 


Vol.  IV,  p.  779.    [Ad  of  Aug.  1,  ISQi.-] 


"Public  works,"  —  A  lock  and  dam  perma- 
nent in  its  nature,  constructed  across  a  navi- 
gable stream  pursuant  to  a  contract  with 
the  United  States,  the  title  to  which  was 
to  vest  in  the  United  States,  although  the 
medium  of  payment  is  not  a  money  consid 


eration  but  a  grant  of  right  to  use  the  water 
power  produced  by  said  dam,  is  a  "public 
work"  within  the  meaning  of  the  act.  Chat- 
tanooga, etc.,  Power  Co.  v.  United  States, 
(C.  C.  A.  6th  Cir.  1913)  209  Fed.  28. 
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Vol  IV,  p.  787,  sec  10. 


LIMITATION,  ETC. 


Vol  IV,  p.  830,  sec.  4tt3. 


Vol.  IV,  p.  787,  sec.  10. 

Constitutionality.  —  This  section  was 
held  to  be  unconstitutional  in  Adair  v.  U.  S., 
(1908)  208  U.  S.  161,  28  S.  Ct.  277,  52  U. 
S.  (L.  ed.)  436,  13  Ann.  Cas.  764  (see  1912 
Supp.  p.  1460.)  And  in  Coppage  v.  Kan- 
sas, (1915)  236  U.  S.  1,  35  S.  Ct.  240,  59 
U.  S.  (L.  ed.)  '441,  reversing  (1912)  87 
Kan.  752,  125  Pac.  8,  a  similar  statute  en- 
acted by  the-  Kansas  legislature  was  de- 
clared to  be  unconstitutional,  the  decision 
being  based  on  the  reasoning  of  the  court 
in  Adair  v.  U.  S.,  au^a.  The  Kansas  stat- 
ute read  as  follows:  "It  shall  be  unlawful 
for  any  individual  or  member  of  any  firm, 
or  an  agent,  officer,  or  employee  of  any  com- 
pany or  corporation,  to  coerce,  require,  de- 
mand, or  influence  any  person  or  persons  to 
enter  into  any  agreement,  either  written  or 
verbal,  not  to  join  or  become  or  remain  a 


member  of  any  labor  organization  or  asso- 
ciation, as  a  condition  of  such  person  or 
persons  securing  employment,  or  continu- 
ing in  the  employment  of  such  individual, 
firm,  or  corporation.  Any  individaul  or 
member  of  any  firm,  or .  any  agent,  of- 
ficer, or  employee  of  any  company  or  cor- 
poration violating  the  provisions  of  this 
act,  shall  be  deemed  guilty  of  a  misde- 
meanor, and  upon  conviction  thereof  shall 
be  fined  in  a  sum  not  less  than  $50, 
or  imprisoned  in  the  county  jail  not  less 
than  thirty  days."  The  statute  was  held 
unconstitutional  as  being  in  confiict  with 
that  provision  of  the  Fourteenth  Amendment 
of  the  C!onstitution  of  the  United  States 
which  declared  that  no  state  shall  deprive 
any  person  of  liberty  or  property  without 
due  process  of  law. 


1914  Supp.,  p.  248,  sec.  8. 

Exceptions  and  review.  —  Under  this 
section  an  award  is  subject  to  exception 
only  on  pure  questions  of  law  directly  and 
necessarily  affecting  the  award  made  and 
which  go  to  the  jurisdiction  of  the  board, 
the  legality  of  its  formation  under  the  stat- 
ute, and  the  scope  of  its  inquiry  with  respect 
to  the  questions  specifically  submitted  to 


it.  The  judgment  of  a  District  Court  on  the 
exceptions  to  an  award  made  in  arbitration 
proceedings  pursuant  to  this  section,  is  re- 
viewable by  appeal  in  the  Circuit  Court  of 
Appeals.  Georgia,  etc.,  R.  Co.  v.  Brother- 
hood of  Locomotive  Engineers,  (C.  C.  A. 
6th  Cir.  1914)  217  Fed.  755. 


LIMITATION  OF  VESSEL  OWNERS' 

LIABILITY. 


Vol.  IV,  p.  837,  sec.  4281. 

Articles  included  as  passenger's  baggage. 
—  Articles  carried  by  a  passenger  as  bag- 
gage and  which  are  properly  so  carried  are 
not  affected  by  this  section,  but  articles  like 

Vol.  IV,  p.  839,  sec.  4283. 

The  purpose  of  this  section  was  the  pub- 
lie  benefit  which  was  to  be  derived  from  the 
upbuilding  of  the  shipping  interests  and 
to  induce  capitalists  to  invest  money  in  this 
branch  of  industry.  United  States  v. 
Hamburg- Amerikanische  Pachetfarht  Actien 
Gesellschaft,  (C.  C.  A.  2d  Cir.  1914)  212 
Fed.  40. 

The  manifest  and  adjudged  effect  of  the 
act  has  been  to  afford  a  shipowner,  in  those 
cases  where  the  blame  is  not  brought  too 
nearly  home  to  him,  the  opportunity  of 
escaping  further  liability  by  giving  up  his 
ship,  as  if  at  the  end  of  the  voyage,  with 
freight  earned,  or  the  value  of  what  his 
interest  therein  would  be  at  the  end  of  the 
voyage,  or  a  bond  therefor.  The  act  is  one 
for  the  owner's  advantage  and  he  must  bring 
himself  within  its  spirit  to  escape  further 


silk  and  lace  not  intended  for  personal  use 
but  carried  as  baggage  are  within  the  terms 
of  the  section.  Haddad  v.  Hartford,  etc, 
Transp.  Co.,  (R.  L  1915)  94  Atl.  697. 
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responsibility.  The  Defender,  (W.  D.  Wash. 
1914)  214  Fed.  316,  wherein  the  court  said: 
"The  right  to  take  advantage  of  the  stat- 
ute for  limitation  of  liability  to  the  vessel 
and  her  freight  pending  does  not  depend 
upon  whether  the  value  exceeds  or  falls 
below  the  claims  made  or  ultimately  estab- 
lished, although  the  excess  over  such  value 
would  ordinarily  be  the  actuating  motive 
for  invoking  the  statute.  The  object  of  the 
law  was  to  afford  certainty  for  uncertainty, 
and  to  establish  a  limitation  beyond  which 
a  shipowner  could  not  be  pursued  by  cer- 
tain creditors.  It  is  neither  intended 
that  he  should  give  less,  nor  his  credit- 
ors take  less,  than  the  value  of  his  in- 
terest  at  the  end  of  the  voyage.  If  there 
be  subsequent  liens,  though  they  may  be 
inferior  to  such  as  libelant's,  and  it  ulti- 


Vol  IV,  p,  838,  sec.  4883.  LIMITATION,  ETC.  ▼«!•  !▼»  P-  »».  »««•  *»«• 


xnatelv  prevail  against  them,  it  is  not 
intended  that  it  should  sustain  the  bur- 
den of  litigation  to  determine  this,  or 
that  the  ship's  owner  should  have  the  ad- 
vantage of  the  act  and  escape  further  liabil- 
ity by  the  surrender  of  a  thing  worth  less 
to  him  than  the  vessel  at  the  end  of  the 
voyage,  which  would  be  the  result  if  there 
were  subsequent  liens  thereon,  or  the  vessel 
lessened  in  value  to  him  for  other  reasons." 
Scope   of    statute  —  Ewtent   of   liability, 

—  To  the  same  effect  as  original  note,  see 
Benner  Line  v.  Pendleton,  (S.  D.  N.  Y. 
1013)  210  Fed.  67. 

Contrasted  with  sections  4884  and  4286. 

—  ''On  their  face  section  4283  is  substantive 
in  character  and  sections  4284  and  4285  are 
adjectival  or  procedural.  The  two  latter 
are  not  as  broad  as  the  former.  White  v. 
Island  Transportation  Co.,  233  U.  S.  346,  34 
Sup.  Ct.  589,  58  L.  ed.  993.  Section  4283 
is  negative  in  its  terms.  It  merelj|r  provides 
that  in  cases  covered  by  it  the  liability  of 
the  owner  of  the  vessel  shall  not  exceed  the 
amount  or  value  of  his  interest  in  the 
vessel  and  her  freight  then  pending.  It 
does  not  expressly  confer  on  the  vessel  own- 
er a  right  to  institute  a  proceeding  to  limit 
his  liability  thereto.  But  it  does  confer 
such  right  by  implication.  The  basis  of 
the  implication  is  the  circumstance  that  sec- 
tions 4284  and  4285  authorize  the  vessel 
owner  in  cases  of  injuries  to  property,  where 
there  is  a  plurality  of  claimants,  to  institute 
such  a  proceeding.     The  sense  of  section 

4283  is  completed  by  inference  from  sections 

4284  and  4285.  It  is  to  be  gathered  there- 
from that  it  is  the  thought  of  sectipn  4283 
that  the  vessel  owner,  not  only  in  cases 
covered  by  sections  4284  and  4285,  but  in 
all  cases  covered  by  that  section — i.  e., 
where  there  are  injuries  to  person  as  well  as 
to  property,  and  where  there  is  a  single 
claimant,  as  well  as  where  there  is  a  plural- 
ity of  claimants — may  institute  a  proceed- 
ing to  limit  his  liability  to  the  value  of  the 
vessel,  or  to  the  vessel  itself,  as  he  mav 
prefer,  and  her  pending  freight,  as  much 
BO  as  if  the  same  had  been  expressed  there- 
in; that  no  provision  is  made  for  a  pro- 
ceeding in  cases  where  the  injuries  are  to  the 
person,  or  where  there  is  but  a  single  claim- 
ant, where  the  injuries  are  property  and 
there  are  several  claimants,  is  not  against 
the  vessel  owner's  right  to  institute  a  pro- 
ceeding in  such  cases;  it  being  the  thought 
of  section  4283  that  where  a  proceeding  may 
be  had  in  such  case  the  character  thereof  is 
to  be  determined  by  analogy  to  the  proceed- 
ings authorized  in  sections  4284  and  4285 
in  the  cases  covered  by  them.  This  is  a 
third  instance  which  I  have  come  across 
recently  of  a  statute  undertaking  to  pro- 
vide how  a  right  conferred  by  a  previ- 
ous general  provision  shall  be  exercised, 
not  as  broad  as  such  provision,  and  I 
deal  with  the  situation  in  the  same  way. 
The  other  two  are  to  be  found  in  the  cases 
of  Ky.  Coal  Lands  Co.  v.  Mineral  Dev.  Co., 
(C.  C.)  191  Fed.  899,  908,  and  L.  &  R.  R. 
Co.  V.  Bosworth,  (D.  C.)  209  Fed.  380,  416. 
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I  would  therefore  make  out  the  right  of 
the  vessel  owner  to  institute  a  proceeding 
to  limit  his  liability  in  cases  of  injuries  to 
person,  or  where  there  is  but  a  single  claim- 
ant, and  his  method  of  procedure  in  such 
cases,  not  by  broadening  sections  4284  snd 
4285,  but  by  filling  out  section  4283  and 
applying,  by  analogy  to  such  cases  the 
method  of  procedure  authorized  by  thoee 
two  sections.  Butler  v.  B.  &  S.  8.  Co.,  130 
U.  S.  527,  9  Sup.  Ct.  612,  32  L.  ed.  1017; 
White  V.  Island  Transportation  Co.,  supra. 
That  this  statute  creating  this  special 
jurisdiction  contemplates  its  distribution  in 
accordance  with  the  general  principles-  of 
jurisprudence  is  evident  from  the  fact  that 
section  4284  enacts  that  the  proceeding 
therein  provided  for  may  be  taken  in  "any 
court,"  and  section  4285  that  the  appoint- 
ment of  the  trustee  therein  provided  for 
shall  be  by  'any  court  of  competent  juris- 
diction.' Though  not  so  expressed,  the  court 
referred  to  in  section  4285  is  any  court  of 
competent  jurisdiction,  and  in  both  in- 
stances the  court  referred  to  is  any  ad- 
miralty court  of  competent  jurisdiction." 
In  re  Louisville,  etc..  Packet  Co.,  (£.  D. 
Ky.  1915)  223  Fed.  185. 
Jurisdiction.  —  In  White  v.  Island  Trans- 

gortation  Co.,  (1914)  233  U.  S.  346,  34 
.  Ct.  589,  58  U.  S.  (L.  ed.)  993,  it  appeared 
that  the  owner  of  a  vessel  sued  for  personal 
injuries  received  on  a  vessel,  filed  a  petition 
in  the  District  Court  to  secure  the  benefit 
of  this  statute  limiting  the  liability  of 
vessel  owners.  One  of  the  questions  in- 
volved related  to  the  jurisdiction  of 
the  court,  the  objection  beiAg  raised  that  the 
court  was  without  jurisdiction  because  the 
pleadings  showed  that  the  damage  was  oc- 
casioned by  the  negligence  of  the  owner.  On 
this  ouestion  the  court  said:  "The  objec- 
tion that  the  court  was  without  jurisdiction, 
because  the  pleadings  showed  that  the  dam- 
age was  occasioned  by  the  negligence  of  the 
owner,  evidently  resulted  from  a  misap- 
prehension of  what  was  in  the  pleadings. 
So  far  were  they  from  settling  where  the 
fault  lay  that  they  put  the  matter  directly 
in  issue,  the  petition  alleging  that  the  in- 
jury was  occasioned  without  the  owner's 
privity  or  knowledge  and  the  answer  af- 
firming that  it  was  caused  by  the  owner's 
negligence  and  not  otherwise.  If  the  fact 
was  as  alleged  in  the  petition,  the  case  was 
within  the  statute,  for  §  4283  declares: 
The  liability  of  the  owner  of  any  vessel 
•  *  *  for  any  act,  matter,  or  thing,  loss, 
damage,  or  forfeiture,  done,  occasioned,  or 
incurred,  without  the  privity,  or  knowledge 
of  such  owner  or  owners,  shall  in  no  case 
exceed  the  amount  or  value  of  the  interest 
of  such  owner  in  such  vessel,  and  her 
freight  then  pending.'  And  while  the  claim- 
ant was  at  liberty,  under  admiralty  rule  56, 
to  contest  the  owner's  right  to  a  limitation 
of  liability,  the  decision  of  the  question 
necessarily  rested  with  the  court.  Its  juris- 
diction was  not  ousted  merely  because  the 
claimant  took  issue  with  what  was  all^^ 
in  the  petition.    Butler  v.  Boston  Steamship 
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Co.,  130  U.  S.  527,  552,  553.  The  questions 
of  fact  so  presented  were  to  be  settled  by  a 
trial,  and  this  was  so  whether  the  facts 
were  jurisdictional  or  otherwise.  But  there 
was  no  trial.  Instead  of  insisting  that  the 
allegations  of  the  petition  be  proved,  the 
claimant  expressly  waived  proof  of  them, 
thereby  consenting  that  they  be  taken  as 
true.  As  they  were  plainly  to  the  effect 
that  the  injury  was  without  the  privity 
or  knowledge  of  the  owner,  there  was  no 
defect  in  the  jurisdiction  at  that  point." 

Foreign  vessel  —  In  The  Titanic  v.  Mel- 
lor,  (1914)  233  U.  S.  718,  34  S.  Ct  754, 
58  U.  S.  (L.  ed.)  1171,  the  court  had  under 
consideration  questions  certified  to  it  by  the 
circuit  court  of  appeals,  the  facts  of  the 
case  being  as  follows:  The  Titanic,  a  Brit- 
ish steamship,  which  had  sailed  from  South- 
ampton, England,  on  her  maiden  voyage  for 
New  York,  collided  on  the  high  seas  with 
an  iceberg,  on  April  14,  and  sank  the  next 
morning,  with  the  loss  of  many  lives  and 
total  loss  of  vessel,  cargo,  personal  effects, 
mails  and  everything  connected  with  the 
ship  except  eer^in  ILfe  boats.  The  owner, 
alleging  that  the  loss  was  occasioned  and 
incurr^  without  its  privity  or  knowledge, 
filed  a  petition  for  limitation  of  its  liability 
under  the  laws  of  the  United  States,  Rev. 
Stat.  sees.  4283,  4284,  4285,  and  Ad- 
miralty Rules  54  and  56.  210  U.  S.  562, 
564.  Before  it  did  so  a  number  of  actions 
to  recover  for  loss  of  life  and  personal 
injuries  resulting  from  the  disaster  had 
been  brought  against  the  petitioners  in  fed- 
eral and  state  courts.  The  persons  who  sus- 
tained loss  were  of  many  different  nation- 
alities, including  citizens  of  the  United 
States.  Mellor,  a  British  subject,  excepted 
to  the  petition,  on  the  ground  that  "the 
acts  by  reason  of  which  and  for  which  [the 
petitioner]  claims  limitation  of  liability 
took  place  on  board  a  British  registered 
vessel  on  the  high  seas''  and  therefore  the 
law  of  the  Unit^  States  would  not  apply. 
Anderson,  a  citizen  of  the  United  States, 
excepted  on  the  ground  that  the  law  of  the 
United  States  could  not  and  that  of  England 
was  not  shown  to  apply.  The  District  Court 
dismissed  the  petition  as  to  these  two.  209 
Fed.  Bep.  501.  The  petitioner  appealed,  and 
the  Circuit  Court  of  Appeals  certified  the 
following  questions:  "A.  Whether  in  the 
case  of  a  disaster  upon  the  high  seas,  where 
(1)  only  a  single  vessel  of  British  nationali- 
ty is  concerned  and  there  are  claimants  of 
nuiny  different  nationalities;  and  where  (2) 
there  is  nothing  before  the  court  to  show 
what,  if  any,  is  the  law  of  the  foreign  coun- 
try to  which  the  vessel  belongs,  touching 
the  owner's  liability  for  such  disaster,— 
such  owner  can  maintain  a  proceeding  under 
§§  4283,  4284  and  4285  U.  S.  Rev.  Stat,  and 
the  54th  and  56th  Rules  in  Admiralty  T 
B.  Whether,  if  in  such  a  case  it  appears 
that  the  law  of  the  foreign  country  to  which 
the  veflsel  belongs  makes  provision  for  the 
limitation  of  the  vessel  owner's  liability, 
upon  terms  and  conditions  different  from 
those    prescribed    in   the    Statutes   of   tliis 
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country,  the  owner  of  such  foreign  vessel 
can  maintain  a  proceeding  in  the  courts  of 
the  United  Stat^,  under  said  Statutes  and 
Rules?  In  the  event  of  the  answer  to 
question  B  being  in  the  afllrmative,  C. 
Will  the .  courts  of  the  United  States  in 
such  proceeding  enforce  the  law  of  the 
United  States  or  of  the  foreign  country  in 
respect  to  the  amount  of  such  owner's  lia- 
bility?" The  first  two  questions  were  an- 
swered "yes,"  and  the  last,  "The  law  of  the 
United  States."  The  court  in  part  said: 
"The  general  proposition  that  a  foreign 
ship  may  resort  to  the  courts  of  the  United 
States  for  a  limitation  of  liability  under 
Rev.  Stat.  §  4283  is  established.  The  Scot- 
land, (National  Steam  Nav.  Co.  v.  Dyer) 
105  U.  S.  24,  26  L.  ed.  1001 ;  La  Bourgogne, 
(Deslions  v.  La  Compagnie  Generale  Trans- 
atlantique)    210  U.   S.  95,   52  L.  ed.  973, 

28  Sup.  Ct.  Rep.  664.  These  were  cases 
respectively  of  collisions  between  American 
and  English  and  English  and  French  vessels. 
See  also  The  Chattahoochee,  172  U.  S.  540, 
43  L.  ed.  801,  19  Sup.  Ct  Rep.  491.  The 
Germanic,  (Oceanic  Steam  Nav.  Co.  t. 
Aitken)  196  U.  S.  589,  598,  49  L.  ed.  610, 
614,  25  Sup.  Ct.  Rep.  317.  But  it  is 
argued  that  there  is  an  exception  in  a  case 
like  this,  where  only  a  single  foreign  ship 
is  concerned.  The  argument  is  supported  by 
a  quotation  from  Mr.  Justice  Bradley  in 
The  Scotland,  to  the  effect  that  if  a  collision 
occurred  on  the  high  seas  between  two  ves- 
sels belonging  to  the  same  nation,  the  court 
would  determine  the  controversy  by  the  law 
of  their  flag.  For,  it  is  said,  if  the  foreign 
law  would  govern  in  that  case,  it  must 
govern  in  this,  and  therefore,  at  least,  in 
the  absence  of  all^ations  bringing  the  case 
within  the  foreign  law,  the  petition  must 
be  dismissed.  If,  in  the  observation  re- 
ferred to,  Mr.  Justice  Bradley  had  been 
speEiking  of  proceedings  of  this  class,  it 
would  be  important,  as  sanctioning  the  view 
that  the  United  States  courts  offered  a 
forum  concursMS  for  the  administration  of 
other  systems  as  well  as  of  our  own;  but 
we  apprehend  that  he  was  speaking  of  an 
ordinary  collision  case,  and  merely  indicat- 
ing that,  in  such  a  case,  the  principle  usual- 
ly governing  foreign  torts  would  apply* 
lliat  principle  may  be  accepted  as  equally 
governing  here,  but  it  docs  not  carry  us 
far.  It  is  true  that  the  act  of  Congress  does 
not  control  or  profess  to  control  the  con- 
duct of  a  British  ship  on  the  high  seas. 
See  American  Banana  Co.  v.  United  Fruit 
Co.,  213  U.  S.  347,  356,  53  L.  ed.  826,  832, 

29  Sup.  Ct.  Rep.  511,  16  Ann.  Cas.  1047. 
It  is  true  that  the  foundation  for  a  recov- 
ery upon  a  British  tort  is  an  obligation 
created  by  British  law.  But  it  also  is 
true  that  the  laws  of  the  forum  may  de- 
cline altogether  to  enforce  that  obligation 
on  the  ground  that  it  is  contrary  to  the 
domestic  policy,  or  may  decline  to  enforce 
it  except  within  such  limits  as  it  may  im- 
pose. Cuba  R.  Co.  V.  Crosby,  222  U.  S.  473, 
478,  480,  56  L.  ed.  274-276,  38  L.R.A.(N.S.) 
40,  32  Sup.  Ct.  Rep.  132;   Dicey,  Confl.  L. 
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2d  ed.  647.  It  is  competent,  therefore,  to 
Congress  to  enact  that,  in  certain  matters 
belonging  to  admiralty  jurisdiction,  parties 
resorting  to  our  courts  shall  recover  only 
to  such  extent  or  in  such  way  as  it  may 
mark  out.  Butler  v.  Boston  k  Savannah 
Steamship  Co.,  130  U.  S.  527.  The  question 
is  not  whether  the  owner  of  the  Titanic 
by  this  proceeding  can  require  all  claimants 
to  come  in  and  can  cut  down  rights  vested 
under  English  law,  as  against,  for  instance. 
Englishmen  living  in  England  who  do  ap- 
pear. It  is  only  whether  those  who  do  see 
nt  to  sue  in  this  country  are  limited  in 
their  recovery  irrespective  of  the  English 
law.  That  they  are  so  limited  results  in 
our  opinion  from  the  decisions  of  this  court." 
When  only  one  claim.  —  In  White  v.  Is- 
land Transportation  Co.,  (1914)  233  U.  S. 
346,  34  S.  Ct.  589,  58  U.  S.  (L.  ed.)  993, 
the  question  arose  whether  there  must  be  a 
plurality  of  claims  against  an  owner  of  a 
vessel  to  entitle  him  to  bring  a  proceeding 
under  this  section  to  limit  his  liability. 
The  answer  was  in  the  negative,  the  court 
saying:  "The  objection  that  the  court 
could  not  entertain  the  proceeding,  be- 
cause the  petition  disclosed  only  one  claim 
arising  out  of  the  injury,  is  grounded  upon 
the  terms  of  §§4284  and  4285,  which  re- 
quire a  pro  rata  distribution  of  the  value  of 
the  vessel  and  freight  when  not  sufficient 
to  satisfy  all  claims,  authorize  proceedings 
to  obtain  the  benefit  of  the  statute,  make 
the  surrender  of  the  vessel  and  freight  for 
the  benefit  of  claimants  a  sufficient  com- 
pliance with  the  statute  on  the  part  of  the 
owner,  and  declare  that  upon  such  sur- 
render all  claims  and  proceedings  against 
the  owner  shall  cease.  It  must  be  con- 
ceded that  these  sections,  if  taken  alone, 
give  color  to  the  objection,  for,  with  a 
single  exception,  their  words  apparently 
contemplate  a  plurality  of  claims.  But  to 
a  right  understanding  of  these  sections  it  is 
essential  that  they  be  read  with  §  4283. 
It  contains  the  fundamental  provision  on 
which  the  others  turn.  It  broadly  declares 
that 'the  liability  •♦  *  for  any  *  *  * 
damage  •  ♦  •  occasioned  ♦  •  • 
without  the  privity  or  knowledge  of  such 
owner  ♦  •  •  shall  in  no  case  exceed' 
the  value  of  the  vessel  and  freight.  The  suc- 
ceeding sections  are  in  the  nature  of  an 
appendix  and  relate  to  the  proceedings  by 
whieh  the  first  is  to  be  made  effective. 
Therefore,  they  should  be  so  construed  as  to 
bring  them  into  correspondence  with  it.  It 
was  so  held  in  Butler  v.  Boston  Steamship 
Co.,  supra  (pp.  550,  551),  where  it  became 
necessary  to  consider  another  difference  in 
terms  between  them  and  it.  In  that  case 
this  court  said,  quoting  from  a  decision  of 
the  Supreme  Court  of  Rhode  Island :  "These 
sections  [4284  and  4285],  if  we  look  only 
to  the  letter,  apply  only  to  injuries  and 
losses  of  property.  The  question  is,  there- 
fore, whetner  we  shall  by  construction  bring 
the  three  sections  into  correspondence  by 
confining  the  scope  of  §  4283  to  injuries  and 
losses  of  property,  or  by  enlarging  the  scope 
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of  the  two  other  sections  so  as  to  include 
injuries  to  the  person.  We  think  it  is 
more  reasonable  to  suppose  that  the  desig- 
nation of  losses  and  injuries  in  §§  4284 
and  4285  is  imperfect,  a  part  being  men- 
tioned representatively  for  the  whole,  and 
consequently  that  those  sections  were  in- 
tended to  extend  to  injuries  to  the  person 
as  well  as  to  injuries  to  property,  than  it 
is  to  suppose  that  §  4283  was  intended  to 
extend  only  to  the  latter  class  of  injuries, 
and  was  inadvertently  couched  in  words  of 
broader  meaning."  In  the  lower  Federal 
courts  there  has  been  some  contrariety  of 
opinion  upon  the  point  now  being  oonaid- 
ered,  but  the  prevailing  view  has  been  that 
due  regard  for  the  board  terms  and  domi- 
nant force  of  §  4283  requires  that  §§  4284 
and  4285  be  construed  as  authorizing  a 
proceeding  for  limitation  of  liability  wheth- 
er there  be  a  plurity  of  claims  or  only  one. 
Quinlan  v.  Pew,  56  Fed.  Rep.  Ill,  120; 
The  S.  A.  McCaulley,  99  Fed.  302,  304;  The 
Hoffmans.  171  Fed.  455,  457;  Benedict's 
Admiralty,  4th  ed.  §  533.  In  the  recent 
case  of  Richardson  v.  Harmon,  222  U.  S.  96, 
where  there  was  but  a  single  claim,  it  was 
assumed  by  both  court  and  counsel  that  a 
plurity  of  claims  was  not  essential.  We 
think  that  is  the  true  view  of  the  statute." 

In  The  Dauntless,  (N.  D.  Cal.  1914)  212 
Fed.  455,  the  court  said:  "The  statute  pro- 
viding for  limitation  of  liability  is  designed 
for  the  protection  of  the  shipowner,  and 
the  object  of  proceedings  thereunder  is  to 
afford  such  protection  by  preventing  recov- 
eries in  excess  of  the  value  of  the  vessel 
and  freight  pending,  and  distributing  such 
value  in  proper  proportions  where  there  are 
more  claimants  than  one.  Where  there  is 
but  one  claimant,  however,  and  his  claim 
is  for  much  less  than  the  amount  to  which 
the  liability  of  the  shipowner  may  properly 
be  limited,  there  is  neither  danger  of  re- 
covery above  such  amount,  nor  necessity 
for  distribution  among  a  number  of  claim- 
ants.'' 

In  Shipowners,'  etc..  Tugboat  Co.  t.  Ham- 
mond Lumber  Co.,  (C.  C.  A,  9th  Cir.  1914) 
218  Fed.  161,  the  court  held  that  where 
there  is  but  a  single  claim  and  the  valne 
of  the  vessel  largely  exceeds  the  amount  of 
the  claim,  the  proceeding  should  be  dis- 
missed where  an  action  had  already  been 
brought  in  the  state  court  to  recover  judg- 
ment for  the  claim.  The  acts  of  Congress 
for  limitation  of  liability  apply  only  to 
cases  where  liability  may  be  limited  and 
except  for  that  particular  purpose  it  clearly 
was  not  the  intention  of  Congress  to  oust 
the  jurisdiction  of  other  courts. 

Claim  of  the  United  States.  —  Although 
the  government  of  the  United  States  is  not 
mentioned  in  the  Limited  Liability  Act,  its 
terms  and  provisions  nevertheless  apply  to 
it.  The  Florida,  (S.  D.  N.  Y.  1910)  212 
Fed.  334. 

In  United  States  v.  Hamburg- Amerikan- 
esche  Packetfarht  Actien  Gesellschaft,  (C. 
C.  A.  2d  Cir.  1914)  212  Fed.  40,  the  govern- 
ment contended  that  it  was  not  bound  by 
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the  act  upon  the  principle  that  the  sovereign 
ifl  not  bound  by  the  provision  of  general 
acts  unless  expressly  mentioned  therein,  but 
the  court  said:  "We  have  seen  that  the 
Congress  in  the  enactment  of  the  Limited 
Liability  Act  intended  to  bring  the  law  of 
this  country  into  conformity  with  the  mari- 
time law  of  Europe.  If  the  principle  were 
now  to  be  ingrafted  upon  our  law  that  the 
government  is  not  bound  by  the  provisions 
of  the  act,  it  would  seem  as  though,  in 
establishing  such  an  exception,  we  should 
be  departing  from  the  principle  applied  in 
other  countries  and  to  that  extent  going 
contrary  to  the  intention  of  the  Congress. 
Our  attention  has  not  been  called  to  the 
fact  that  any  such  exception  has  been  made 
or  asserted  on  behalf  of  any  European 
state;  certainly  no  such  exception  has  been 
established  in  favor  of  the  Crown  under  the 
English  Limited  Liability  Act.  We  also 
have  seen  that  the  primary  purpose  of 
Congress  in  the  adoption  of  the  act  now 
under  consideration  was  the  promotion  of 
the  general  welfare  of  the  nation  by  giv- 
ing encouragement  to  capital  to  invest  in  the 
building  and  navigating  of  ships  so  that  the 
commerce  of  the  United  States  might  be 
developed.  And  we  have  also  seen  that  the 
government  is  bound  by  laws  enacted  for 
the  promotion  of  the  public  good.  We  con- 
clude, therefore,  that  upon  well-established 
principles  the  government  should  be  bound 
by  the  Limited  Liability  Act  enacted  for 
the  promotion  of  the  general  good.  If  the 
public  purpose  is  clear,  the  legislative  in- 

Vol.  IV,  p.  852,  sec.  4289. 

Dry  docks  as  "vessels."  —  Dry  docks 
even  though  floating  and  capable  of  being 
towed,  are  not  "vessels"  within  the  meaning 
of  the  statute.  Berton  v.  Tietjen,  etc..  Dry 
Dock  Co.,  (D.  C.  N.  J.  1915)  219  Fed.  763, 

Vol.  IV,  p.  852,  sec.  18. 

''Constitutionality.  —  It  is  within  the 
power  of  Congress  to  extend  the  admiralty 
jurisdiction  to  nonmaritime  torts.  The 
Steam  Dredge,  No.  6,  (S.  D.  N.  Y.  1916) 
222  Fed.  576,  wherein  the  court  said: 
"Counsel  urges  that  Congress  had  no  power 
to  extend  the  admiralty  jurisdiction  to  non- 
maritime  torts,  and  that  consideration 
should  specially  be  given  that  point  as  in 
the  Richardson  Case  the  question  of  the 
constitutionality  of  section  18  was  not  pre- 
sented; but  I  do  not  think  there  is  any 
doubt  of  constitutional  power  to  extend  the 
act  to  nonmaritime  torts.  I  believe  that 
a  proper  construction  of  article  3,  §  2,  of 
the  federal  Constitution,  which  provides 
that  judicial  power  shall  extend  to  all  acts 

Vol.  IV,  p.  854,  sec.  1. 

Name   of   Act.  —  This   act   is   popularly      of  lading  cannot  consistently,  either  with 

known  as  the  Barter  Act.  section  1  of  the  Barter  Act  or  with  public 

Nef licence  of  owner  or  servants  —  Bills      policy   or  general   principles   of   maritime 
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tention  is  not  to  be  defeated  by  the  fact 
that  the  immediate  benefit  may  be  private 
and  individual.  The  character  of  the  Limit- 
ed Liability  Act  is  not  at  all  changed  be- 
cause the  immediate  benefit  may  accrue  to 
private  persons  who  own  the  ships.  The 
controlling  motive  of  the  enactments  was 
the  general  good  of  the  country  as  a  whole. 
And  for  this  reason,  in  our  opinion,  the 
government  while  denying  the  same  right 
to  private  individuals  would  not  only  result 
in  marked  injustice  of  which  the  govern- 
ment should  never  be  guilty,  but  it  would 
serve  to  defeat  the  very  ends  and  purposes 
of  the  legislation  itself." 

A  vessel —  Two  or  more  tugs  employed 
in  towing,  —  To  the  same  effect  as  the  orig- 
inal note,  see  The  Dauntless,  (N.  D.  Cal. 
1914 )  212  Fed.  466,  in  which  the  court  held 
that  where  two  tugs  were  engaged  in  towing 
a  raft  at  the  time  of  the  disaster,  both 
were  equally  liable,  as  both  were  engaged  in 
the  same  venture,  although  only  one  tug 
was  attached  directly  to  the  raft. 

Personal  injuries.  —  The  limited  liability 
applies  to  cases  of  personal  injuries,  as 
well  as  to  cases  of  loss  or  injury  to  prop- 
erty. State  V.  Daggett,  (Wash.  1915)  151 
Pac.  648. 

Su£Sciency  of  petition.  —  On  the  ques- 
tion of  the  sufficiency  of  the  allegations  in 
a  petition  for  a  limitation  of  liability,  and 
offering  to  surrender  the  vessel  to  a  trustee 
for  the  benefit  of  a  libelant  and  others  en- 
titled to  share  therein,  see  The  Defender, 
(W.  D.  Wash.  1914)  214  Fed.  316. 


wherein  a  variety  of  water  craft  is  dis- 
cussed with  reference  to  the  term  "vessel" 
as  defined  in  section  3  Rev.  Stat.,  7  Fed. 
Stat  Annot  134. 


of  admiralty  and  maritime  jurisdiction,  in- 
cludes the  right  of  Congress  to  vest  a  court 
of  admiralty  with  jurisdiction  of  all  injuries 
caused,  without  the  privity  or  knowledge 
of  the  owner,  by  the  negligence  of  the  vessel 
or  those  having  charge  of  her  navigation." 

Direct  personal  contracts.  —  This  sec- 
tion is  to  be  construed  in  connection  with 
the  Limited  Liability  Act  of  1851  (R.  8. 
sec.  4283,  4  Fed.  Stat.  Annot.  839)  and  does 
not  entitle  a. shipowner  to  a  limitation  of 
liability  for  a  breach  of  his  personal  con- 
tract. Benner  Line  v.  Pendleton,  (C.  C.  A. 
2d  Cir.  1914)  217  Fed.  497. 

Section  4883,  R.  S.  —  To  the  same  effect 
as  the  original  note,  see  The  Steam  Dredge 
No.  6,  (S.  D.  N.  Y.  1915)  222  Fed.  576. 


Vol  IV»  p.  S64,  sec  L 


LIMITATION,  ETC. 


VoL  IV,  p.  857,  sec.  a. 


law  stipulate  for  exemption  from  liability 
for  losses  resulting  from  the  negligence  of 
the  owner  or  its  servants.  Gilchrist  Transp. 
Go.  y.  Boston  Ins.  Co.,  (C.  G.  A.  6th  Cir. 
1916)   223  Fed.  716. 

Negligence  in  storage.  —  Where  bottled 
mineral  water  was  stored  near  bone  meal 
which  got  hot  and  damaged  Ijie  water  it 
was  held  that  the  ship  was  liable  under 
the  Harter  act  notwithstanding  limitations 


of  liability  in  the  bill  of  lading,  as  the 
master  was  negligent.  The  Skipton  Castle, 
(N.  D.  Gal.  1915)  223  Fed.  839. 

Burden  of  propf.  —  When  the  damage  is 
brought  within  the  exceptions  of  the  bill 
of  lading,  the  ship  is  exonerated,  unless  the 
libelant  i^ows  that  notwithstanding  such  ex- 
ception the  ship  is  liable  because  of  some 
negligence.  The  Dolbadam  Castle,  (C.  C.  A. 
9th  Cir.  1915)  222  Fed.  838. 


Vol.  IV,  p.  856,  sec.  2. 

Substituted  delivery.  —  The  provision  in 
this  section,  inhibiting  the  insertion  of  any 
words  whereby  the  obligation  of  the  master 
''to  carefully  handle  and  stow  the  cargo  and 
care  for  and  properly  deliver  same  shall 
in  any  wise  be  lessened,  weakened  or  avoid- 
ed" does  not  prohibit  a  provision  in  the 
bill  of  lading  for  substituted  delivery  in 
accordance  with  long  established  custom. 
Portuguese  Prince,  (S.  D.  N.  Y.  1913)  209 
Fed.  995,  wherein  the  court  said:  "The 
ordinary  form  of  words  in  a  bill  of  lading, 


authorizing  a  substituted  delivery  long  an- 
tedated Harter  Act  and  a  substituted  de- 
livery, whether  by  contract  or  usage,  has 
long  been  known  to  the  law.  The  drafts- 
man of  the  Harter  Act  is  presumed  to  have 
known  that  there  was  more  than  one  kind 
of  delivery,  or  more  than  one  method  of 
making  delivery.  The  obligation  of  the 
statute  is  not  to  deliver  in  any  peculiar 
manner,  or  any  one  manner,  or  any  special 
manner,  but  only  to  properly  deliyer." 


Vol.  IV,  p.  857,  sec.  3. 

In  Gbnbbal. 

Strictly  construed.  —  The  trend  of  judi- 
cial decision  has  been  to  construe  this  act 
strictly.  The  law  has  been  stated  as  fol- 
lows: "The  greatest  amount  of  litigation 
under  the  act  has  centered  around  the 
third  section.  This  section  does  not  release 
the  owner  from  the  duty  of  furnishing  a 
seaworthy  vessel  at  the  beginning  of  the 
voyage  or  affect  his  liability  for  damages  to 
the  cargo  arising  from  unseaworthiness,  but 
only  exempts  him  from  liability  for  dam- 
age arising  from  the  risks  therein  desig- 
nated when  due  diligence  has  been  used  to 
make  the  vessel  seaworthy."  Benner  Line 
V.  Pendleton,  (C.  C.  A.  2d  Cir.  1914)  217 
Fed.  497. 

Effect  of  section  as  imposing  new  liability. 
—  Where  the  evidence  showed  that  a  ship 
foundered  not  because  of  any  fault  in  navi- 
gation or  from  damage  caused  by  the  sea, 
but  solely  because  of  the  fact  that  she  was 
not  seaworthy,  this  Act  was  held  to  have  no 
application,  the  court  declaring  that  this 
Act  does  not  undertake  to  impose  any  new 
liability  on  vessel  owners  for  sending  an 
unseaworthy  ship  to  sea,  that  liability 
being  governed  by  the  general  rules  of  the 
maritime  law.  Benner  Line  v.  Pendleton, 
(S.  D.  N.  Y.  1913)  210  Fed.  67. 

Due  Diligence. 

Stranded  vesseL  —  While  the  Harter  Act 
relieves  the  owner  of  a  stranded  vessel  from 
liability  if  he  brings  himself  within  the 
provisions  of  the  act,  it  does  not  relieve 
him,  after  such  stranding,  from  the  exer- 
cise of  a  reasonable  degree  of  skill  and  dili- 
gence, under  all  the  circumstances  of  the 
case,  in  preserving  and  caring  for  the  ship- 
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per's  goods.    Baltimore,  etc.,  R.  Co.  t.  Hod- 
gins,  (1914)   116  Va.  27,  81  S.  E.  48. 

Seaworthy  Vessel. 

In  generaL  —  To  the  same  effect  as  the 
original  note,  see  The  R.  P.  Fitzgerald,  (C. 
C.  A.  6th  Cir.  1914)  212  Fed.  678.  In  that 
case  it  appeared  a  cargo  of  grain  was  dam- 
aged by  a  leakage  of  oil  from  a  tank  of 
kerosene  in  a  lamp  room  situated  directly 
over  the  cargo.  Holding  that  the  owner 
could  not  be  said  to  have  exercised  such 
due  diligence  in  making  the  vessel  seaworthy 
for  such  a  cargo  as  to  exempt  him  irom  lia- 
bility under  this  act  the  court  said:  "The 
third  section  of  the  Harter  Act  is  an  act 
of  grace,  giving  the  owner  exemption  from 
acts  of  carelessness  in  management,  such 
as  improper  cleaning  of  the  oil  can,  if  only 
he  shows  his  vessel  to  have  been  seaworthy 
at  the  inception  of  the  voyage,  and  excuses 
him  from  liability  to  which  he  otherwise 
would  be  subjected  for  such  negligence,  if, 
in  spite  of  the  negligence  and  notwithstand- 
ing the  injury  resulting  therefrom,  his 
vessel  is  seaworthy  as  against  such  acts,  or 
he  has  used  reasonable  diligence  to  make  it 
so.  The  owner  is  not  responsible  for  inter- 
nal dangers  such  as  the  negligent  handling 
of  the  oil  can,  but  he  is  responsible  for  not 
providing,  at  the  beginning  of  the  voyage,  a 
ship  adequate  to  meet  them.  The  nile  is 
not,  as  claimed  by  counsel  for  respondent, 
that  the  owner  is  not  bound  to  anticipate 
that  his  servants  in  handling  oil  will  be 
careless,  or  that  the  oil  may  leak  from  a 
defective  can;  but  his  foresight  must  be  so 
comprehensive  as  to  provide  at  the  begin- 
ning of  the  voyage  a  ship  seaworthy  as 
against  the  consequences  of  negligence,  ac- 
cident, or  leakage,  or  other  errors  or  faults 


Vol  IV,  p.  857,  sec.  8. 


LIMITATIONS. 


Vol  IV,  p.  865,  sec.  1047. 


in  management  reasonably  to  be  anticipated. 
He  ought  to  forsee  that  oil,  escaping,  wheth- 
er through  negligence  or  accident  or  leakage, 
will  flow  like  water,  and  is  even  more  search- 
iBg    in    its    permeations,    as    the   evidence 
shows,  than  watier;  and  that,  if  it  did  escape, 
the  result  must  be  damage  to  the  cargo,  if 
there  is  a  hole  in  the  floor  to  let  the  oil 
through  upon  it.    That  in  fact  he  did  forsee 
this   is  shown   by  the  construction   of   the 
floor  expressly  made  otherwise  liquid  tight. 
Since  the  leaking  oil  would,  in  the  natural 
course  of  events,  flow  through  the  holde  in 
the  floor  and  fall  directly  upon  the  wheat, 
it  can  be  said  with  considerable  certainty 
that  the  vessel  was  not  in  a  reasonably  fit 
condition  to  safely  transport  its  cargo.     A 
vessel,  says  Judge  Addison  Brown,  in  The 
British  King,    (D.  C.)   89  Fed.  872,  874— 
'though  seaworthy  as  respects  navigation, 
may    be    unseaworthy    as    respects    cargo; 
since  the  direct  natural  consequence  of  the 
leak  in  that  case  is  to  damage  the  cargo, 
and  the  ship,  therefore,  is  not  in  a  reason- 
ably fit  condition  for  its  transportation.'" 
Manner  of  stowing  cargo.  —  To  the  same 
effect   as   the   original   note,   see   Olscn   v. 
United  States  Shipping  Co.,   (C.  C.  A.  2d 
Cir.  1914)  213  Fed.  18,  in  which  the  court 
held  that  it  was  no  excuse  to  the  master 
that  the  charterers  did  the  loading,  insisted 
upon   the  master   taking  *the   deckload  or 
that  sarve^ors  certified  that  the  ship  could 
do  se  safely,  since  it  was  the  absolute  duty 
of  the  ms^r  to  see  that  the  cargo  was 
not  stowed  in  such  a  manner  as  to  render ' 
the  vessel  unseaworthy  when  she  started  on 
the  voyage. 

Navigation  and  Managbmbnt  of  the  Ship. 

Time  of  application  of  section.  —  This 
section  applies  to  a  vessel  only  after  the 
voyage  has  commenced.     Gilchrist  Transp. 


Co.*  v.  Boston  Ins.  Co.,   (C.  C.  A.  6th  Cir. 
1915)   223  Fed.  716. 

Burden    of    Proof. 

Seaworthy  vesseL  —  To  the  same  effect  as 
original  note,  see  The  River  Meander,  (S. 
D.  N.  Y.  1913)  209  Fed.  931. 

Loading  of  vesseL  — The  rule  as  stated 
in  the  original  note  that  the  burden  of 
proof  is  upon  the  owner  of  the  vessel  to 
show  that  diligence  was  exercised  in  its 
loading  does  not  obtain  when  the  damage 
is  brought  within  the  exceptions  of  the  bill 
of  lading.  }a\  such  case  the  ship  is  exonerat- 
ed unless  the  libelant  show  that  notwith- 
standing such  exceptions,  the  ship  is  liable 
because  of  the  negligence  of  improper  stor- 
age. The  Dolbardorn  Castle,  (N.  D.  Cal. 
1914)  212  Fed.  565. 

Peril  of  Navigation.  —  The  burden  of 
proving  that  a  loss  was  caused  by  a  peril 
of  navigation  is  upon  the  owner  of  the 
vessel,  and  when  it  is  established  by  clear 
proof,  leaving  no  reasonable  doubt  for  con- 
troversy, he  cannot  be  held  liable  because 
of  the  alleged  incompetency  of  the  master, 
the  incapacity  of  the  vessel  to  answer  her 
helm  or  the  improper  stowage  of  the  cargo. 
Stern  v.  Fernandez,  (C.  C.  A.  9th  Cir.  1916) 
222  Fed.  42. 

Negligence  of  vesseL  —  Whenever  dam- 
ages which  are  attributable  to  causes  ex- 
cepted in  the  bill  of  lading  are  sustained 
in  the  transportation  of  the  merchandise, 
the  burden  of  proof  is  upon  the  libelant  to 
show  that  the  loss  occurred  through  the 
negligence  of  the  carrying  vessel,  as  she  is 
not  permitted  to  exempt  herself  from  the 
consequences  of  her  negligence  or  lack  of 
diligence  and  care  in  the  transportation  of 
the  property.  The  Koranna,  (S.  D.  N.  Y. 
1914)   214  Fed.  172. 


LIMITATIONS. 


Vol.  IV,  p.  865,  sec.  1047. 

The  term  "penalty"  involves  the  idea  of 
punishment  for  the  infraction  of  the  law, 
and  is  commonly  used  as  including  any 
extraordinary  liability  to  which  the  law  sub- 
jects a  wrongdoer  in  favor  of  the  person 
wronged,  not  limited  to  the  damages  suffered. 
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The  section  does  not  apply  to  an  action  for 
damages  for  personal  assault  brought  under 
section  1979  (see  1  Fed.  St.  Annot.  p.  796). 
O'Sullivan  v.  Felix,  (1914)  233  U.  S.  318, 
34  S.  Ct.  596,  58  U.  S.  (L.  ed.)  980,  affirm- 
ing (C.  C.  A.  5th  Cir.  1912)  194  Fed.  88. 


MILITIA. 


1909  Supp.,  p.  346,  sec.  2. 

Validity  of  order  of  Secretary  of  War. — 
In  Stearns  v.  Wood,  (1915)  236  U.  S.  75, 
35  S.  Ct.  229,  59  U.  S.  (L.  ed.)  475,  which 
was  a  direct  appeal  from  the  District  Court, 
the  complainant,  a  major  in  the  Inspector 
General's  Department  of  the  Ohio  National 
Guard,  sought  to  have  declared  invalid  a 
general  order  issued  by  command  of  the  Sec- 
retary of  War  directing  that  the  maximum 
rank  of  senior  officers  in  complainant's  de- 

Sartment  should  be  a  lieutenant  colonel. 
[e  charged  that  if  the  order  was  put  into 
effect  he  would  be  prevented  from  attaining 
and  serving  in  the  higher  rank  permitted 
by  the  then  existing  laws  of  Ohio.  The 
order  was  issued  by  the  Secretary  of  War 
by  virtue  of  the  discretion  given  him  by  the 


above  amended  section  which  provides  that 
on  and  after  January  21,  1910,  the  organiza- 
tion, armament  and  discipline  of  the  organ- 
ized militia  in  the  several  States,  Territo- 
ries, and  the  District  of  Columbia,  shall 
be  the  same  as  that  which  is  now  or  may 
hereafter  be  prescribed  for  the  regular  army 
of  tlie  United  States,  subject  in  time  of 
peace  to  such  general  exceptions  as  may  be 
authorized  by  the  Secretary  of  War.  It  was 
held  that  the  validity  of  the  order  could  not 
be  considered  for  the  reason  that  the  order 
did  not  directly  violate  or  threaten  inter- 
ference with  the  personal  rights  of  the 
complainant  who  was  but  a  major  in  the  Na- 
tional Guard,  and  whose  rank  remained  un- 
disturbed. 


MINERAL  LANDS,  MINES  AND  MINING. 


Vol.  V,  p.  4,  sec.  2319. 

Withdrawals  by  the  President  of  mineral 
lands  from  private  acquisition  have  been 
made  from  time  to  time  notwithstanding 
that  there  has  been  no  direct  authorization 
by  Congress.    Such  practice  having  been  ac- 

Vol.  V,  p.  13,  sec.  2322. 

Vein  defined.  —  "A  vein  is  a  well-defined 
body  of  mineral  within  enclosing  rocks.  It 
has  an  onward  course  and  a  downward 
course."  Stewart  Min.  Co.  v.  Ontario  Min. 
Co.,  (1915)  237  U.  S.  350,  35  S.  Ct.  610,  59 
U.  S.  (L.  ed.)  989. 

Departure  of  vein  from  perpendicular. — 
The  locator  of  a  mining  claim  has  the  right 
to  the  surface  included  within  the  lines  of 
his  claim,  and  if  a  vein  has  its  top  or  apex 
within  the  claim,  he  may  follow  such  vein 
downward,  though  it  may  depart  from  a  per- 
pendicular in  ita  downward  course  outside 
"of  the  vertical  side  lines"  of  the  location, — 
that  is,  into  adjoining  grounds.  The  length 
of  the  side  lines  and  the  claim  thev  bound 
are  limited  by  the  end  lines,  or,  as  it  is 
expressed  in  the  statute,  by  vertical  planes 


quiesced  in  by  Congress  leads  to  the  pre- 
sumption that  the  power  is  exercised  in 
pursuance  of  the  consent  of  Congress.  U. 
S.  V.  Midwest  Oil  Co.,  (1915)  236  U.  S. 
459,  35  S.  Ct.  309,  69  U.  S.  (L.  ed.)  673. 


drawn  downward  through  the  end  lines. 
The  statute  would  seem  to  call  for  no 
effort  of  construction,  and  the  distinction 
which  obtains  in  the  parlance  of  miners 
and  in  the  cases,  between  the  strike  or 
course  and  the  dip  of  a  vein,  is  compelled 
by  the  statute,  and  marks  accurately  the 
linear  and  extralateral  rights  of  a  location. 
This  certainly,  as  far  as  any  language  can 
do  it,  expresses  the  distinction  which  must 
be  observed,  however  various  may  be  the 
natural  conditions.  In  other  words,  the 
strike  and  the  dip  of  the  vein  must  not  be 
confounded  nor  the  rights  dependent  upon 
them  confused.  Stewart  Min.  Co.  v.  Ontario 
Min.  Co.,  (1915)  237  U.  S.  360,  35  S.  Ct. 
610,  59  U.  S.  (L.  ed.)  989. 
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Vol  V,  p.  19,  sec.  S384         MINERAL  LANDS,  ETC.      VoL  V,  p.  19,  sec.  2384. 


Vol.  V,  p.  19,  sec.  2324. 

Possession  of  locators.  —  ''Locators  of 
mining  claims  have  the  exclusive  right  of 
possession  of  all  the  surface  included  within 
the  exterior  limits  of  their  claims  so  long 
as  they  make  the  improvements  or  do  the 
annual  assessment  work  required  hy  the  Re- 
vised Statutes,  §  2324.  The  law,  however, 
provides  (Rev.  Stats.,  §§  2325,  2333)  a 
means  hj  which  the  locator  can  pay  the 
purchase  price  fixed  by  statute  and  convert 
the  defeasible  possessory  title  into  a  fee 
simple.  Sixty  days*  notice  must  be  given  in 
order  that  all  persons  having  any  adverse 
claim  may  be  heard  in  opposition  to  the 
issue  of  a  patent.  That  notice  is  threefold. 
It  must  be  given  by  publication  in  the  near- 
est newspaper,  by  posting  in  the  Land  Office, 
and  by  posting  on  the  land  itself,  and  it  is 
provided  in  the  statute  that  this  latter  fact 
may  be  proved  by  the  affidavit  of  two  per- 
sons before  an  officer  residing  within  the 
land  district  (Rev.  Stat.,  §  2335).  All  per- 
sons having  adverse  claims  under  the  min- 
ing laws  may  be  heard  in  objection  to  the 
issuance  of  a  patent.  But  (§  2325)  'if  no 
adverse  claim  shall  have  been  filed  ♦  ♦  ♦ 
it  shall  be  assumed  that  the  applicant  is 
entitled  to  a  patent,  upon  the  payment  to 
the  proper  officer  of  five  dollars  per  acre, 
and  that  no  adverse  claim  exists;  and  there- 
after no  objection  from  third  persons  to  the 
issuance  of  a  patent  shall  be  heard,  except 
it  be  shown  that  the  applicant  has  failed  to 
comply  with  the  terms  of  this  chapter'  [re- 
lating to  mineral  lands]."  El  Paso  Brick 
Co.  V.  McKnight,  (1914)  233  U.  S.  250,  34 
8.  Ct.  498,  58  U.  S.  (L.  ed.)  943,  L.R.A. 
1915A  1113. 

Privity  of  earlier  and  later  claimants. — 
Where  a  mineral  claimant  abandons  his 
claim  and  another  claimant  makes  a  reloca- 
tion in  hostility  to  the  prior  locator  there 
is  no  privity  between  the  two.  Burke  v. 
Southern  Pac.  R.  Co.,  (1914)  234  U.  S.  669, 
34  S.  Ct.  907,  58  U.  S.  (L.  ed.)  1627. 

The  term  "forfeiture"  does  not  appear  in 
the  statute,  but  the  courts  employ  it  as  a 
comprehensive  word  indicating  a  legal 
result  flowing  from  a  breach  of  condition 
subsequent,  subject  to  which  the  locator  ac- 
quires his  title.  The  courts  do  not  incline 
to  the  enforcement  of  this  class  of  penal- 
ties, which  have  always  been  deemed,  in  law, 
odious.  A  forfeiture  does  not  ensue  from  the 
mere  failure  to  comply  with  the  law.  It  re- 
quires the  intervention  of  a  third  party  and 
a  relocation  of  the  ground  before  any  for- 
feiture can  arise.  When  thereby  such  for- 
feiture becomes  effectual,  the  estate  of  the 
original  locator  is  hopelessly  lost,  and  there 
is  no  possibility  of  its  being  restored.  Flor- 
ence-Rae  Copper  Co.  v.  Kimbel,  (1915)  85 
Wash.  162,  147  Pac.  881. 

Forfeiture  of  claim,  through  failure  to  do 
the  proper  annual  assessment  work,  must 
be  set  up  in  the  pleadings  before  it  can  be 
insisted  upon.  Cache  Creek  Min.  Co.  v. 
Brahenberg,  (C.  C.  A.  9th  Cir.  1914)  217 
Fed.  240,  wherein  the  allegations  of  forfei- 
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ture,  although  meagerly  and  imperfectly 
stated,  were  held  sufficient  to  support  a 
verdict  and  judgment. 

A  temporary  injunction  lies  to  suspend 
forfeiture  proceedings  against  delinquent 
co-owners  of  mining  claims  until  the  ques- 
tion involved  can  be  determined  upon  their 
merits.  Pack  v.  Thompson,  (C.  C.  A.  9th 
Cir.  1915)  223  Fed.  635,  641,  642,  643,  645; 
Pack  V.  Carter,  (C.  C.  A.  9th  Cir.  1915) 
223  Fed.  638. 

Burden  of  proof.  —  Where  one  under- 
takes to  make  a  relocation  of  the  claim  the 
burden  devolves  upon  him  to  show  that  the 
rights  of  the  prior  locators  or  their  as- 
signees have  expired  by  abandonment,  for- 
feiture or  for  other  causes.  Richen  v.  Davis, 
(Ore.  1915)  148  Pac.  1130. 

"One  seeking  to  avail  himself  of  the  fail- 
ure of  a  preceding  locator  to  comply  with 
the  law  in  order  to  secure  a  relocation  of 
a  mine  must  establish  such  failure  by  clear 
and  convincing  proof,  and  the  court  will 
construe  a  mining  regulation  or  custom  so 
as  to  defeat  a  forfeiture,  if  it  can,  and  every 
reasonable  doubt  will  be  resolved  in  favor 
of  the  validity  of  the  mining  claim  as 
against  the  assertion  of  a  forfeiture."  Flor- 
ence-Rae  Copper  Co.  v.  Kimbel,  (1915)  85 
Wash.  162,  147  Pac.  881. 

Notice  of  forfeiture  as  cloud  upon  title.  — 
Injunction  pendente  lite.  —  The  recording 
of  the  notice  of  forfeiture  provided  for  in 
this  section,  with  the  affidavit  of  service 
thereof,  constitutes  a  cloud  upon  title,  and 
such  recording  will  be  enjoined  in  an  action 
to  determine  the  right  to  claim  or  exact  a 
forfeiture  of  interest  in  mining  claims, 
pending  final  determination  by  the  court. 
Thompson  v.  Pack,  (S.  D.  Cal.  1914)  219 
Fed.  624. 

A  location  notice  on  a  relocation  is  not 
void  because  it  fails  to  state  if  the  location 
was  located  in  whole  or  in  part  as  aban- 
doned property.  Copper  Queen  Cbnsol.  Min. 
Co.  V.  Stratton,  (Ariz.  1915)  149  Pac.  389, 
wherein  the  court  said :  "The  only  restraint 
the  statute  places  upon  a  relocation  of  the 
land  after  an  original  location  has  been 
made  is  such  as  prevents  the  relocator  by 
his  relocation  from  depriving  the  former 
locator  of  any  of  his  rights.  But  when,  as 
here,  all  of  the  rights  of  the  original  locator 
have  been  abandoned  or  forfeited,  and  no 
claim  of  such  rights  is  asserted  by  the  orig- 
inal locator,  his  heirs,  assigns,  or  legal  rep- 
resentatives, and  the  contesting  parties  to 
the  action  concede  that  all  rights  that  ever 
existed  by  reason  of  such  prior  location 
ceased  to  exist  before  any  relocation  of  the 
ground  was  attempted,  then  it  is  clear  that, 
under  the  statute  and  its  unquestioned 
meaning,  the  land  was  open  to  relocation  in 
the  same  manner  as  if  no  location  of  the 
same  had  ever  been  made  when  appellant's 
grantors  commenced  their  location  on  Janu- 
ary 1,  1903.  The  land  on  that  date  was  in 
character  open,  unappropriated,  public  min- 
eral land,  subject  to  location  in  the  same 


Vol  V,  p.  19,  aec.  98M.       MINERAL  LANDS,  ETC.       VoL  V,  p.  81,  mc.  »25. 


manner  as  if  it  had  never  been  located,  and, 
being  of  such  character,  a  location  thereof, 
made  in  such  manner  as  an  original  location 
is  required  to  be  made,  was  effective  as  such, 
and  the  validity  of  such  location  cannot  be 
questioned  except  upon  the  same  grounds 
that  a  location  upon  ground  that  had  there- 
tofore never  been  the  subject  of  a  location 
can  be  questioned.  In  order  to  complete  a 
valid  location  of  the  ground  in  question  the 
locators  were  not  required  to  state  if  the 
whole  or  any  part  of  the  location  was  lo- 
cated as  abandoned  property,  because  they 
were  not  in  fact  locating  the  ground  as 
abandoned  property,  but  were  locating  the 
ground  in  the  same  manner  as  other  public 
mineral  ground  is  located,  that  is,  as  an 
original  location;  and,  in  order  to  complete 
a  valid  location  as  such,  the  law  did  not 
require  them  to  state  in  their  location  no- 
tice if  the  whole  or  any  part  of  the  location 
was  located  as  abandoned  property,  in  such 
a  state  of  circumstances/' 

Insufficient  personal  notice.  —  In  Pack  v. 
Thompson,  (C.  C.  A.  9th  Cir.  1915)  223 
Fed.  635,  the  personal  notice  required  by 
this  section  was  held  insufficient,  the  court 
saying: 

"The  notice  served  by  Th<»nas  W.  Pack, 
for  himself  and  his  successors  in  interest, 
informed  his  co-owner,  Thompson,  that  he 
(Pack)  had  expended  during  tne  years  1911 
and  1912  the  sum  of  $5,600  for  labor  and 
improvements  upon  175  mining  claims  des- 
ignated in  the  notice.  The  expenditure  re- 
quired by  the  statute  for  175  mining  claims 
for  one  year  was  $17,500,  and  for  two  years 
$35,000.  The  expenditure  of  $5,600  upon 
the  mining  claims  designated  in  the  notice 


was  not  the  expenditure  required  by  the 
statute,  and  was  therefore  clearly  not  suffi- 
cient to  entitle  Pack  or  his  successor  in  in- 
terest to  a  forfeiture  to  himself  or  to  them 
of  the  interest  of  the  delinquent,  Thompson, 
in  the  claims  mentioned  in  the  notice,  upon 
the  failure  of  such  delinquent  to  pay  to 
Pack  or  his  successor  in  interest  his  propor- 
tion of  the  sum  of  $5,600,  namely,  $700,  for 
a  one-eighth  interest  in  the  175  claims.  The 
only  labor  or  improvement  required  by  the 
statute  which  will  entitle  a  co-owner  doing 
the  work  or  making  the  improvement  to  for- 
feiture from  a  delinquent  co-owner  of  his 
interest  is  the  expenditure  of  the  full  sum 
required  by  the  statute,  namely,  not  less 
than  $100  for  each  claim.  In  order  that 
the  interest  of  a  delinquent  co-owner  may 
be  forfeited,  it  is  essential  that  the  entire 
work  shall  be  performed  by  one  or  more  of 
the  co-owners  claiming  the  forfeiture.  Lind- 
ley  on  Mines,  §  646,  page  1622;  The  Golden 
and  Cord  Lode  Mining  Claims,  31  Land  Dec. 
Dept.  Int.  178,  181.  The  notice  did  not 
claim  that  the  entire  work  required  by  the 
statute  had  been  performed  for  the  years 
1911  and  1912.  On  the  contrary,  it  conclu- 
sively appears  from  the  notice  that  only  a 
small  proportion  of  the  work  required  had 
been  performed,  and  if  the  amount  stated  in 
the  notice  was  all  the  work  that  had  been 
performed  on  all  of  the  claims,  and  it  is  so 
stated  in  the  notice,  they  were  then  all  sub- 
ject to  relocation,  and  no  interest  was  saved 
by  a  partial  compliance  with  the  statute.'* 
See  also  Pack  v.  Carter,  (C.  C.  A.  9th  Cir. 
1915)  223  Fed.  638;  Pack  v.  Thompson,  (C. 
C.  A.  9th  Cir.  1915)  223  Fed.  641,  642,  643, 
645. 


Vol.  V,  p.  31,  sec.  2325. 

Mining  claim  how  acquired.  —  Congress 
has  provided  how  a  mining  claim  can  be 
acquired.  In  general,  it  may  be  acquired  by 
a  discovery  of  mineral,  particularly  of  gold, 
silver,  or  copper,  and  the  like,  upon  the  pub- 
lic lands,  and  by  staking  the  same  off  or 
marking  it  upon  the  ground,  so  that  the 
boundaries  may  be  plainly  designated  and 
readily  ascertained.  The  right  of  continu- 
ous occupation  may  be  maintained  by  keep- 
ing up  the  assessment  work  prescribed  by 
law,  and  this  without  incurring  the  obliga- 
tion towards  the  government  of  buying  and 
paying  for  the  land.  When  an  individual 
entitled  to  the  benefit  of  the  statute  has 
made  location  in  accordance  therewith,  and 
gone  into  possession,  he  is  said  to  be  the 
owner  and  in  possession  of  the  mining  claim 
thus  located.  Such  a  claim,  when  perfected, 
is  declared  to  be  "property  in  the  highest 
sense  of  that  term,  which  may  be  bought, 
sold,  and  conveyed,  and  will  pass  by  de- 
scent." Trinity  Gold  Dredging,  etc.,  Co.  v. 
Beaudry,  (C.  C.  A.  9th  Cir.  1915)  223  Fed. 
739. 

Affidavit  of  posting.  —  An  entry  is  not 
necessarily  void  because  of  irregularities  in 
proof  including  the  execution  of  affidavits  of 
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posting  before  other  than  the  designated 
officers.  El  Paso  Brick  Co.  v.  McKnight, 
(1914)  233  U.  S.  250,  34  S.  Ct.  498,  68 
U.  S.  (L.  ed.)  943,  L.R.A.1915A  1113,  (re- 
versing  (1911)  16  N.  M.  721,  120  Pac.  694^ 
Ann.  Cas.  1912D  1309)  wherein  the  court 
said:  "The  case  involves  a  determinati<m 
of  the  single  question  as  to  whether  the 
patent  was  properly  refused  bv  the  Land 
Department  because  of  the  objection  that 
the  Brick  Company  had  failed  to  comply 
with  the  terms  of  the  law  relating  to  Min- 
eral Land.  Rev.  Stat.,  §  2325.  That  can 
be  determined  by  an  inspection  of  the  rec- 
ord, in  which  the  order  appears.  It  shows 
that  the  cancellation  of  the  entry  was  not 
based  on  the  Brick  Company's  failure  to  do 
the  annual  assessment  woric,  or  to  give  the 

E roper  notice,  or  to  pay  the  statutory  price, 
ut  solely  for  the  reason  that  the  affidavit 
of  posting  was  executed  before  an  officer 
who  resided  outside  of  the  land  district. 
That  decision  (37  L.  D.  155),  though  sup- 
ported by  some  Departmental  rulings  of 
comparatively  recent  date,  was  in  conflict 
with  the  established  practice  of  the  Land 
Department,  and  was  expressly  and  by  name 
overruled,  on  July  29,  1911,  in   Ex  parte 
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Stock  Oil  Company,  40  L.  D.  198,  which 
reaffirmed  prior  decisions  to  the  effect  that 
irregularities  in  proof,  including  the  execu- 
tion of  affidavits  before  other  than  the  desig- 
nated officers,  might  be  supplied,  even  on 
appeal.  These  and  similar  rulings,  previ- 
ously followed  in  the  Department,  are  mani- 
festly correct.  They  accord  with  the  policy 
of  the  land  laws,  under  which  the  United 
States  does  not  act  as  an  ordinary  proprie- 
tor seeking  to  sell  real  estate  at  the  highest 
possible  price,  but  offers  it  on  liberal  terms 
to  encourage  the  citizen  and  to  develop  the 
country.  The  Grovernment  does  not  deal  at 
arm's  length  with  the  settler  or  locator  and 
whenever  it  appears  that  there  has  been  a 
compliance  with  the  substantial  require- 
ments of  the  law,  irregularities  are  waived 
or  permission  is  given,  even  on  appeal,  to 
cure  them  by  supplemental  proofs.  United 
States  y.  Marshall  Mining  Co.,  129  U.  S. 
579,  587.  In  the  present  case  such  proof  by 
supplemental  affidavits,  properly  executed, 
showed  that  the  land  had  been  properly 
posted.  But  that  fact  was  not  allowed  to 
nave  any  effect  because  of  the  mistaken 
view  that,  as  the  original  affidavit  of  post- 

Vol.  V,  p.  35,  sec.  2326. 

Proof  of  location.  —  Where  a  plaintiff  in 
ejectment,  brought  in  support  of  an  adverse 
claim,  filed  in  the  United  States  Land  Office 
against  a  patent  application,  relies  upon  a 
location,  he  must  prove  all  of  the  acts  of 
location,  including  the  posting  of  the  loca- 
tion   notice,   the   discovery    of   mineral    in 


ing  had  been  signed  before  an  officer  residing 
outside  of  the  land  district,  the  patent  pro- 
ceedings were  absolutely  void.  This  con- 
fused service  by  proper  posting — which  was 
jurisdictional, — with  defective  proof  of  such 
service  which — like  the  defective  return  of 
an  officer, — could  be  corrected.  Under  the 
law,  jurisdiction  depended  upon  giving  no- 
tice by  publication  in  a  newspaper,  by  post- 
ing in  the  land  office,  and  by  posting  on  the 
land  itself, — the  statute  directing  how  the 
giving  of  such  notice  should  be  proved.  But 
irregularities  in  complying  with  such  direc- 
tory provision  could  be  cured,  and  when 
cured,  as  it  was  here,  the  patent  should 
have  been  issued." 

Conclusiveness  of  patent.  —  The  issuance 
of  a  patent  for  a  mining  claim  affords  a 
conclusive  presumption  that  there  was  a  dis- 
covery vein  therein,  that  the  land  was  prop- 
erly located  and  that  all  preliminary  and 
precedent  acts  necessary  to  authorize  and 
justify  the  issuance  of  the  patent  had  been 
performed  as  the  law  required.  Stewart 
Mining  Co,  v.  Bourne,  (C.  C.  A.  9th  Cir. 
1914)  218  Fed.  327. 


place,  and  a  marking  of  the  boundaries  of 
a  claim  upon  the  ground,  it  was  held  that 
the  introduction  of  a  certified  copy  of  the  ■ 
record  of  the  location  notice  of  the  mining 
claim  was  not  proof  of  the  acts  of  location. 
Childers  v.  Lahann,  (1914)  19  N.  M.  301, 
142  Pac.  924. 


Vol.  V,  p.  45,  sec.  2333. 

A  lode  or  y^n  known  to  exist  must  be  eluded  from  the  patent.    Thomas  y.  South 

one  which  contains  mineral  of  such  extent  Butte  Min.  Co.,    (C.  C.  A.  9th  Cir.  1914) 

and  value  as  to  justify  expenditures  for  the  211  Fed.  105. 
purpose  of  extracting  it,  if  it  is*  to  be  ex- 

Vol.  V,  p.  50,  sec.  2336. 

The  title  to  ore  found  at  the  intersection  of  two  or  more  veins  goes  to  the  senior 
patentee  by  virtue  of  this  section.  Esselstyn  v.  United  States  Gold  Corp.,  (Colo.  1915) 
149  Pac.  93. 


Vol.  V,  p.  55,  sec.  2348. 


This  statute  contemplates  a  right  to  possession  of  coal  lands  as  efl'ectively  against  any 
intruder,  as  does  the  other  federal  legislation  in  regard  to  homestead  and  pre-emption 
claims.    Atchison,  etc.,  R.  Co.  v.  Richter,  (N.  M.  1915)  148  Pac.  478. 
F.  S.  A.  Supp.— 41.  641 


NATIONAL  BANKS. 


Vol.  V,  p.  81,  sec.  5134. 

Requisites  of  organization.  —  There  is 
no  right  to  organize  and  carry  on  the  busi- 
ness of  a  national  bank  except  upon  the  con- 
ditions and  in  the  way  prescribed  by  the 

Vol.  V,  p.  82,  sec.  5136. 

Ultra  vires  acts.  —  To  the  same  effect  as 
the  original  note,  see  Baker '  v.  Schofield, 
(C.  C.  A.  9th  Cir.  1915)  221  Fed.  322, 
wherein  the  court  ruled  that  ''it  is  no  longer 
open  to  controversy  that  the  provisions  of 
the  statutes  of  the  United  States  forbidding 
the  taking  of  real  estate  security  by  a  na- 
tional bank  for  a  debt  coincidently  con- 
tracted do  not  operate  to  make  the  security 
void,  and  thus  enable  the  individual  who 
has  contracted  with  the  bank  to  defeat  re- 


acts of'  Congress,  of  which  all  must  take 
notice.  Capital  Hill  First  Nat.  Bank  v. 
Murray,  (C.  C.  A.  8th  Cir.  1914)  212  Fed. 
140. 


covery,  but  simply  subject  the  bank  to  be 
called  to  account  by  the  government  for 
exceeding  its  powers." 

Dealing  in  stocks  of  other  corporations. 
—  A  contract  made  by  a  national  bank  as 
broker  for  a  client  to  sell  stock  of  another 
corporation  is  ultra  vires,  and  the  purchaser 
cannot  recover  damages  for  its  breach. 
Hotchkin  v.  Syracuse  Third  Nat.  Bank, 
(1914)  219  Mass.  234,  106  N.  £.  974. 


Vol.  V,  p.  93,  sec.  5137. 

The  object  of  the  restrictions  on  a  na- 
tional bank  to  hold  real  estate  or  to  become 
interested  therein  is  to  keep  the  capital  of 
the  bank  flowing  in  daily  channels  of  com- 
merce; to  deter  it  from  engaging  in  hazard- 
ous real  estate  speculations;  and  to  prevent 
the  accumulations  of  large  masses  of  such 
property  in  its  hands  to  be  held  as  it  were 
in  mortmain.  The  intent,  not  the  letter  of 
the  statute,  constitutes  the  law.  Nashville 
Fourth  Nat.  Bank  v.  Stahlman,  (1915)  132 
Tenn.  367,  178  S.  W.  942. 

Conveyance  of  real  estate  to  secure  debts. 
—  Conceding  that  a  national  bank  cannot 
buy  or  deal  in  real  estate  as  a  means  of 
investing  its  funds,  there  is  no  question 
that  it  can  take  title  to  such  property  as  a 


means  of  saving  itself  from  apprehended 
loss  caused  by  a  mistaken  or  ill-advised 
loan.  It  is  so  expressly  provided  in  the  act 
under  which  it  holds  its  character.  More- 
over it  may  purchase  a  business  for  the 
same  reason.  Kennewick  First  Nat.  Bank 
V.  Conway,  (Wash.  1916)  151  Pac.  1129. 

Real  estate  for  banking  house.  —  A  na- 
tional bank  may  rent  banking  rooms  in  a 
building  to*  be  constructed  under  an  agree- 
ment to  purchase  of  the  building  corpora- 
tion some  of  its  stock.  And  an  agreement 
with  the  promoter  by  which  he  and  his  wife 
have  an  option  to  purchase  tibe  stock  is 
valid.  Nashville  Fourth  Nat.  Bank  v. 
Stahlman,  (1915)  132  Tenn.  367,  178  S.  W. 
942. 


Vol.  V,  p.  101,  sec.  5141. 

A  state  statute  prescribing  a  mode  of 
procedure  in  favor  of  judgment  creditors  of  a 
corporation  against  delinquent  shareholders 
is  not  available  to  a  judgment  creditor  of  a 
national  bank  to  enforce  the  payment  by  a 
stockholder  therein  of  his  unpaid  subscrip- 
tion to  the  capital  stock  of  such  bank,  for 
by  this  section  the  bank  itself  is  given  the 
right  to  sell  the  stock  of  a  delinquent  share- 
holder for  the  satisfaction  of  the  unpaid 
subscription  and  this  remedy  is  apparently 
for   the   purpose   of   enabling   the   banking 


association  to  maintain  its  capital  in  accord- 
ance with  its  charter  obligations,  and  for 
the  benefit  of  all  creditors  and  all  its  mem- 
bers. This  purpose  could  be  defeated  and 
the  capital  diminished  if  a  creditor  were 
allowed  to  intercept  unpaid  subscriptions  by 
subjecting  the  amounts  due  thereon  to  his 
individual  debt  against  the  bank  in  the 
manner  attempted  by  the  bill  of  complaint 
in  this  cause.  McQuiddy  v.  King,  (Ala. 
1916)  67  So.  1015. 


642 


▼oL  y,  f.  108,  sec.  6161. 


NATIONAL  BANKS. 


VoL  V,  p;  145,  sec.  6M0. 


Vol.  V,  p.  105,  sec.  5151. 

Liability  as  affected  by  suspension  of 
bank.  —  Immediately  upon  the  failure  of  a 
national  bank  the  rights  of  the  creditors 
intervene  and  attach  under  this  section,  and 
a  shareholder  who  was  such  when  the  fail- 
ure occurred  cannot  escape  the  individual 
liability  prescribed  by  rescinding  his  pur- 
chase of  stock,  or  claim  to  be  relieved  upon 
the  ground  that  the  bank  had  issued  to  him 
a  certificate  of  stock  before,  strictly  speak- 

Vol.  V,  p.  108,  sec.  5152. 

Peisonal  exemption  of  trustees.  —  Where 
a  trustee  makes  an  improper  investment  in 
bank  stock,  the  beneficiary  has  the  right  on 
learning  of  the  nature  of  the  investment  to 
accept  or  reject  it,  and  if  rejected  then  it 


ing,  it  had  authority  to  do  so,  or  upon  the 
ground  of  misrepresentation  and  deceit  by 
any  person  who  was  an  officer  of  the  bank 
at  the  time  of  the  purchase  of  his  shares. 
Salter  v.  Williams,  (D.  C.  N.  J.  1914)  219 
Fed.  1017,  following  the  general  rule  laid 
down  in  Scott  v.  Deweese,  (1901)  181  U.  S. 
202,  21  8.  Ct.  685,  46  U.  S.  (L.  ed.)  822. 

This  section  is  cited  in  Salter  v.  Williams, 
(C.  C.  A.  3d  Gir.  1915)  221  Fed.  928. 


would  seem  that  the  trustee  holds  the  stock 
in  his  individual  right  and  would  himself 
be  liable  as  sucn  upon  the  stock.  Williams 
V.  Cobb,  (C.  C.  A.  2d  Cir.  1914)  219  Fed. 
663. 


Vol.  V,  p.  124,  sec.  5190. 

Changing  place  of  transaction  of  business. 
—  A  national  bank  may  change  the  "place" 
where  its  operations  of  discount  and  de- 
posit are  carried  on  to  any  other  "place" 
in  the  same  state  not  more  than  30  miles 
distant  with  the  approval  of  the  Comptrol- 


ler, but  no  change  shall  be  valid  until  the 
Comptroller  has  issued  his  certificate  of  ap- 

groval.     Capital  Hill  First  Nat.  Bank  v. 
[urray,  (C.  G.  A.  8th  Cir.  1914)  212  Fed. 
140. 


Vol.  V,  p.  124,  sec.  5191. 


This  section  is  cited  in  Centralia  v.  United  States  Nat.  Bank,  (W.  D.  Wash.  1916) 
221  Fed.  755. 


Vol.  V,  p.  130,  sec.  5197. 


Highest  rate  allowed  by  state  law.  —  To  the  same  effect  as  the  original  note, 
Farmers'  Nat.  Bank  of  Wewoka  v.  McCoy,  (1914)  42  Okla.  420,  141  Pac.  791. 


Vol.  V,  p.  133,  sec.  5198. 

Jurisdiction.  —  In  Missouri  an  appeal  by 
the  defendant  in  an  action  brought  against 
him  in  a  state  court  under  this  section  must 
be  direct  to  the  state  Supreme  Court  and 
not  to  the  court  of  appeals  of  the  state  by 
virtue  of  a  provision  of  the  state  constitu- 
tion. Mitchell  V.  Joplin  Nat.  Bank,  (1914) 
184  Mo.  App.  483,  170  S.  W.  674. 

Amount  of  recovery.  —  Where  a  national 
bank  knowingly  charges  and  receives  a 
greater  rate  of  interest  than  that  prescribed 


by  the  laws  of  the  state  in  which  such  bank 
is  located,  the  person  by  whom  it  has  been 
paid,  or  his  legal  representative,  may  re- 
cover back,  in  an  action  in  the  nature  of  an 
action  of  debt,  twice  the  amount  of  interest 
thus  paid,  provided  such  action  is  com- 
menced within  two  years  from  the  date  of 
the  usurious  transaction.  Farmers'  Nat. 
Bank  of  Wewoka  v.  McCoy,  (1914)  42  Okla. 
420,  141  Pac.  791. 


Vol.  V,  p.  145,  sec.  5209. 

Indictment.  —  In  a  collateral  attack  on 
an  indictment  charging  two  of  the  offenses 
under  this  section,  namely,  that  the  peti- 
tioner did  embezzle  and  abstract  the  funds 
in  question,  the  court  held  that  if  the  charge 


of  abstracting  the  funds  be  regarded  as 
surplusage,  the  indictment  was  sufficient  as 
one  for  embezzlement.  Hopkins  v.  Mc- 
Claughry,  (C.  C.  A.  8th  Cir.  1913)  209  Fed. 
821. 
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Vol.  V,  p.  1S7,  sec.  5219. 


NATIONAL  BANKS. 


Vol  V,  p.  170,  aec.  ttB*. 


Vol.  V,  p.  1 57,  sec.  521 9. 

I,  Limit  of  State  Taxation. 

Power  to  tax  in  general.  —  To  the  Bame 
effect  see  National  Bank  of  Commerce  v. 
Allen,  (C.  C.  A.  8th  Cir.  1915)  223  Fed. 
472. 

II.  The  Rule  as  to  Discrimination. 

The  term  ''moneyed  capital."  —  National 
banks  arc  not  protected  against  discrimina- 
tory taxation  in  favor  of  other  "moneyed 
capital,"  unless  such  other  "moneyed  capi- 
tal" is  employed  in  a  business  which  is 
competitive  with  that  of  national  banks. 
Raton  First  Nat.  Bank  v.  McBride,  (N.  M. 
1915)   149  Pac.  353. 

By  "other  moneyed  capital"  is  meant 
capital  in  a  like  enterprise  rather  than  in- 


vested in  corporations  of  some  other  char- 
acter, such  as  insurance  companies^  express 
companies,  telephone  companies,  and  the 
like,  and  coming  in  competition  with  na- 
tional banks.  Head  v.  Board  of  Review, 
(la.  1915)  152  N.  W.  600. 

Shares  taxed  to  owners.  —  Though  the 
shares  of  stock  of  the  national  banks  are 
to  be  taxed  to  the  owners  of  such  shares, 
these  may  not  be  at  a  greater  rate  than  is 
assessed  on  other  moneyed  capital  in  the 
hands  of  individual  citizens  of  the  state. 
A  rate  may  be  greater,  not  only  owing  to  a 
higher  percentage  of  the  levy,  but  in  conse- 
quence of  some  method  of  assessment  or 
taxation  which  would  discriminate  against 
national  banks  unfavorably.  Head  v.  Board 
of  Review,  (la.  1916)  152  N.  W.  600. 


Vol.  V,  p.  1 70,  sec.  5234. 

Power  of  receiver  to  bring  suits.  —  A 
receiver  ordinarily  can  act  without  special 
instructions  but  in  some  contingencies  must 
have  express  authority  from  the  Comptrol- 
ler to  bring  suit.  Moss  v.  Goodhart,  (D.  C. 
Mont.  1913)  209  Fed.  102. 

Sale  of  property  by  receiver.  —  The  re- 
ceiver cannot  sell  the  real  property  of  the 
bank  with  an  order  of  the  court.  Baker  v. 
Schofteld,  (C.  C.  A.  9th  Cir.  1915)  221  Fed. 
322,  wherein  it  was  held  that  an  order  au- 
thorizing the  receiver  to  sell  the  assets 
consisting  of  "bills  receivable,  judgments, 
over -drafts,  stocks,  bonds,  warrants,  securi- 
ties, assessments  upon  the  stockholders  of 
said  bank  and  other  personal  and  chattel 
property  and  evidences  of  indebtedness"  did 
not  authorize  the  receiver  to  sell  and  assign 
a  contract  for  the  purchase  of  tide  lands 
which^the  bank  had  with  the  state,  as  the 
interest  of  the  bank  in  the  tide  lands  under 
the  agreement  to  purchase  was  real  estate. 

Action  against  receiver.  —  A  right  of  ac- 
tion cannot  be  maintained  against  a  re- 
ceiver of  a  national  bank  by  a  person  in 
behalf  of  himself  and  in  the  interests  of  all 
the  creditors,  without  alleging  a  demand 
on  the  Comptroller  of  the  Currency  and  the 
bank,  and  the  refusal  of  each  to  bring  suit. 
Moss  V.  Goodhart,  D.  C.  Mont.  1913)  209 
Fed.  102,  wherein  it  appeared  that  a  stock- 
holder owning  ninety  per  cent,  of  the  stock 
brought  suit  against  the  receiver  alleging 
that  he  wrongfully,  willfully  and  negli- 
gently sold  certain  assets  of  the  bank  for 
less  than  fifty  per  cent,  of  their  value.  The 
court  held  that  the  right  of  action  did  not 
reside  in  the  stockholder  but  in  the  bank; 
that  the  property  involved  was  the  bank's; 
the  alleged  wrong  was  against  the  bank, 
and  that  a  recovery  in  an  action  would 
enure  to  the  bank.  The  court  said:  "In 
the  matter  of  a  national  banking  associa- 
tion in  charge  of  the  Comptroller  for  liqui- 
dation, it  is  believed  that,  before  a  stock- 
holder's suit  can  be  maintained,  demand  as 
aforesaid  must  have  been  made  upon   the 


receiver,  the  Comptroller,  and  the  associa- 
tion in  turn.  Ex  parte  Chetwood,  165  U.  S. 
456,  17  Sup.  Ct.  385,  41  L.  ed.  782,  seems 
to  indicate  that  such  demand  is  necessary. 
Then  and  then  only  all  means  within  the 
stockholder's  reach  to  procure  action  by 
those  having  capacity  to  sue  or  to  compel 
suit  have  been  exhausted.  The  Comptroller 
is  in  the  management  and  administration 
of  the  bank's  affairs,  mainly  through  his 
receiver,  his  instrument,  whom  he  appoints, 
directs,  and  controls.  •  •  •  This  does 
not  mean  that  at  any  time  the  bank  can 
interfere  with  the  (Comptroller's  and  re- 
ceiver's possession  of  the  assets  and  their 
management  and  administration — ^in  other 
words,  bring  suit  on  its  causes  of  ac- 
tion— but  means  only  that  if  the  receiver 
unreasonably  refuses  to  bring  such  action, 
and  if  the  Comptroller  likewise  refuses  to 
compel  the  receiver  to  sue,  the  association 
may  treat  their  refusal  as  an  abandonment 
of  the  cause  to  it,  and  yet  having  bo^ 
capacity  to  sue  and  title  to  its  causes  of 
action,  may  sue  thereon.  If  it  does  or  will 
do  so,  there  is  no  necessity  for  a  stock- 
holder to  resort  to  a  suit  in  equity  in  behalf 
of  the  association  for  the  protection  of  his 
equitable  interest  in  the  cause  of  action,  the 
corporate  property,  and  so  he  has  no  power 
to  do  so.  If  the  association  likewise  re- 
fuses, and  cannot  be  compelled  to  bring  the 
action,  a  stockholder  may  have  his  action, 
making  the  receiver  a  party  defendant,  so 
that,  if  the  suit  fails,  the  receiver  and 
through  him  the  association  will  be  bound 
by  the  decree  and  disabled  from  renewing 
the  litigation.  It  would  seem  that  the  im- 
propriety of  a  stockholder's  suit  under  any 
other  circumstances  is  obvious." 

Enforcement  of  LiABruTY  of  Shabs- 

HOLDERS. 

The  determination  of  the  controller.  —  To 
the  same  effect  as  the  original  note,  see 
Collier  v.  Smith,  (Tex.  1914)  169  S.  W. 
1108. 
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YoL  V,  p.  IM,  aec.  SM. 


NATURALIZATION. 


Vol  V,  p.  SOS,  sec.  916S. 


Vol.  V,  p.  192,  sec.  324. 

Powers  of  the  Comptroller  of  Currency.  — 
Extensive  powers  of  control  and  visitation 
have  been  confined  to  the  Comptroller'  of 
the  Currency  and  his  acts  within  the  law 


are  not  subject  to  review  by  the  courts. 
Capital  Hill  First  Nat.  Bank  v.  Murray, 
(C.  C.  A.  8th  Cir.  1914)  212  Fed.  140. 


Vol.  V,  p.  193,  sec.  4. 

Section  8^  par.  sixteenth  of  the  Judi- 
ciary Code  (see  1912  Supp.  p.  140)  re- 
enacts  in  substance  this  section  and  the 
effect  of  such  re-enactment  is  commented  on 
in  Herrmann  v.  Edward,  (1915)  238  U.  S. 
107,  35  S.  Ct.  839,  69  U.  S.   (L.  ed.)   1224, 


wherein  it  was  held  that  a  stockholder's 
suit  against  national  bank  directors  for 
breach  of  trust  was  not  within  the  juris- 
diction of  the  federal  courts,  there  being  no 
diversity  of  citizenship. 


Vol.  V,  p.  196,  sec.  5198. 

Concurrent  jurisdiction  of  state  courts.  — - 
To  the  same  effect  as  the  original  note,  see 
Fanners*  Nat.  Bank  of  Wewoka  v.  McCoy, 
(1914)  42  Okla.  420,  141  Pac.  791,  wherein 
the  court  said:  "We  construe  this  section 
to  mean  that  suits,  actions,  and  proceedings 
against  any  association  under  this  title  may 


be  had  in  any  circuit,  district,  or  territorial 
court  of  the  United  States  held  within  the 
district  in  which  such  association  may  be 
established,  or  in  any  state,  county,  or  mu- 
nicipal court  in  the  county  or  city  in  which 
said  association  is  located,  having  jurisdic- 
tion in  similar  cases." 


NATURALIZATION. 


Vol.  V,  p.  202,  sec.  2165.     iOood  moral  character.'] 


Test  of  good  moral  character.  —  In  Unit- 
ed States  V.  Raverat,  (D.  C.  Mont.  1915) 
222  Fed.  1018,  which  was  a  proceeding  by 
the  United  States  for  cancellation  of  a  cer- 
tificate of  citizenship,  the  court  said:  "Be- 
havior is  taken  as  sufficient  evidence  of  a 
good  moral  character,  but  it  is  not  believed, 
as  indicated  in  Hopp's  Case,  (D.  C.)  179 
Fed.  662,  that  Congress  intended  it  should 
be  conclusive  evidence,  precluding  inquiry 
into  the  alien's  actual  moral  character. 
Surely  substance,  and  not  shadow,  was  the 
ultimate  qualification  and  test.  (Under  the 
present  law  even  beliefs,  thoughts,  internal 
acts,  may  disqualify.)  Be  that  as  it  may, 
however,  it  needs  no  analysis  and  no  argu- 
ment to  demonstrate  that  when  admitted  to 
citizenship,  and  for  years  prior  thereto,  de- 
fendant neither  was  nor  had  behaved  as  a 
man  of  a  good  moral  character.  His  busi- 
ness and  conduct  violated  ethics  and  law, 
and  were  of  long-continued  immorality.  He 
was  an  accessory  of  outcasts  of  society  in 
their  offenses  against  morals  and  law.  If, 
as  he  testifies,  he  told  the  court  his  business 
and  its  location,  'answered  all  questions 
truthfully,  and  concealed  nothing,*  it  is 
nevertheless  clear  that  he  must  have  satis- 
fied the  court  as  the  statute  commands,  and 


as  we  must  presume  until  the  contrary  ap- 
pears, that  his  behavior  was  that  of  a  man 
of  a  good  moral  character.  Therein  the  evi- 
dence was  false,  the  court  was  deceived,  de- 
fendant in  conduct  and  character  was  not 
qualified  for  and  entitled  to  citizenship,  and 
so  the  decree  and  certificate  were  fraudu- 
lently procured.  The  result  would  be  the 
same  if  the  court  received  no  evidence  in 
relation  thereto,  but  in  a  nonadversary  pro- 
ceeding, as  it  was,  perfunctorily  decreed  ad- 
mission. See  Johannessen's  Case,  225  U.  S. 
227,  32  Sup.  Ct.  613,  56  L.  ed.  1066;  Alber- 
tini's  Case,  (D.  C.)  206  Fed.  135.  So,  like- 
wise, if  the  evidence  was  truthful,  and  as 
herein,  and  the  court  accepted  it  as  demon- 
strative of  behavior  like  unto  a  man  of  a 
good  moral  character;  for  in  such  proceed- 
ings, more  administrative  than  judicial;  and 
ex  parte,  the  government  is  not  concluded 
by  the  court's  errors.  This  suit  is  long  de- 
layed. Circumstances  might  exist  wherein 
reformation  might  be  a  defense,  or  might 
serve  to  invoke  laches,  even  against  the 
sovereign's  suit.  Had  they  existed,  doubt- 
less this  suit  would  not  have  been  brought, 
for  it  would  serve  no  good  purpose,  or  they 
would  have  been  pleaded  herein. 


n 
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Vol  V,  p.  MB,  8M.  ai«6. 


NA  TURALIZA  TION. 


VoL  V,  p.  JW7,  s«x  ai69. 


Vol.  V,  p.  205,  sec.  2166. 

Reconcilable  with  Naturaliiation  Law  of 
1906.  —  The  Naturalization  Law  of  June 
29,  1906,  ch.  3592,  1909  Supp.  Fed.  Stat. 
Annot.  368,  Bee.  4,  clauBe  fourth,  in  bo  far 
as  it  provides  for  proof  of  residence  as 
therein  required,  does  not  operate  as  a 
repeal  of  this  section.  That  law  is  inapplica- 
ble to  the  petition  di  an  honorably  dis- 
charged soldier  applying  under  this  section 
on  proof  of  one  year's  residence  within  the 
United  States.  In  re  Leichtag,  (W.  D.  Pa. 
1914)  211  Fed.  681. 


Forfdtiire  of  privilege  by  residence  abroad 
before  naturalization.  —  An  honorably  dis- 
charged soldier  of  the  United  States  army, 
who  before  his  naturalization  returned  to  a 
foreign  country  and  held  public  office  there 
did  not  thereby,  in  virtue  of  section  2,  Act 
of  March  2,  1907,  ch.  2534  (1909  Supp., 
Fed.  Stat.  Annot.  68)  forfeit  his  right  to 
become  a  citizen  as  provided  by  this  section. 
In  re  Wildberger,  (£.  D.  Pa.  1914)  214 
Fed.  608. 


Vol.  V,  p.  207,  sec.  2169. 


'"White  persons."  —  The  meaning  of  the 
words  "white  persons"  as  used  in  this 
section  do  not  conform  to  any  racial  clas- 
sification and  are  not  construed  under  the 
statute  on  grounds  of  race  or  complexion, 
but  are  limited  to  mean  persons  of  European 
nativity  or  European  descent,  and  do  not 
include  a  Syrian.  In  re  Dow,  (E.  D.  S.  C. 
1914)  211  Fed.  486,  on  rehearing  213  Fed. 
355.  In  211  Fed.  486,  the  court  said:  ''Do 
the  words  'free  white  persons'  mean  persons 
white  in  color?  Is  the  definition  to  be  de- 
termined by  the  colorization  of  the  appli- 
cant to  be  ascertained  by  ocular  inspection 
by  the  court?  This  definition,  as  determina- 
ble in  the  shape  of  the  definition  of  color, 
has  been  by  the  great  weight  of  authority 
under  the  decisions  of  the  courts  in  this 
country  rejected,  and  it  has  been  held  that 
the  right  of  the  applicant  is  not  to  be  de- 
termined by  the  question  whether  or  not 
upon  ocular  inspection  he  may  in  the  opin- 
ion of  the  judgje  be  actually  white  in  color. 
Second.  The  nert  question  is  whether  the 
definition  is  racial;  that  is,  whether  the 
words  'white  persons'  are  a  racial  designa- 
tion. And  that  'white'  is  to  be  interpreted 
as  meaning  Caucasian,  so  called,  or  Indo- 
European.  If  racial,  is  any  one  entitled  to 
be  admitted  who  belongs  to  a  nation  that 
speaks  one  of  the  languages  spoken  by  the 
peoples  heretofore  denominated  Caucasian, 
whether  or  not  his  color  be  the  very  reverse 
of  white.  This  would  mean  the  admission 
of  all  the  mixed  Asiatic  races  which  speak 
a  tongue  the  descendant  of  one  of  the  so- 
called  Indo-European  tongues,  whether  that 
tongue  may  have  been  forced  upon  them  or 
inherited  by  a  very  mixed  transmission  in 
point  of  race.  The  dark  colored,  in  fact, 
almost  black,  inhabitants  of  Ceylon,  speak 
the  Sinhalese  language,  which  is  one  of  the 
dialects  of  that  branch  of  the  ancient  Indo- 
European  language  known  as  Sanscrit,  and 
the  dark  colored  inhabitants  of  the  Persian 
Gulf  or  Persian  Coast  speak  a  tongue  which 
appears  to  be  the  descendant  of  the  ancient 
Iranian.    If  racial  determination  or  defini- 


tion is  to  be  given  to  the  expression  as 
limiting  it  to  the  Caucasian  races,  and  the 
Caucasian  race  is  to  be  determined  philo- 
logically  by  the  tongue  spoken  as  Indo- 
European,  then  there  are  a  number  of  Eu- 
ropean peoples  who  would  be  excluded,  such 
as  the  Magyars,  the  Finns,  the  Turks,  the 
Basques,  and  the  Lapps.  •  •  ♦  The 
next  definition  may  be  termed  a  geo- 
graphical one.  Does  the  word  'white'  in 
the  statute  refer  to  the  peoples  who  were 
then  commonly  known  in  tnis  country  as  the 
peoples  inhabiting  Europe  and  whose  de- 
scendants at  the  time  of  the  passage  of  the 
act  of  1790  formed  the  inhabitant  of  the 
United  States,  excluding  from  such  consid- 
eration the  African  descendants  who  were 
then  slaves.  If  we  give  to  the  term  'white' 
this  geographical  definition,  that  it  means 
European,  that  'white'  was  used  in  the 
sense  of  European,  the  statute  becomes  one 
judicially  speaking  plain,  understandable  by 
the  multitude  as  well  as  by  the  learned, 
and  not  difficult  of  enforcement.  The  words 
'free  white  persons'  would  then  mean  all 
the  fair  complexioned  people  of  European 
habitancy  and  descent  commonly  termed  in 
1790  the  white  races.  That  would  appear 
to  be  what  was  intended  by  the  terms  of 
the  act  of  1790.  It  intended  under  the  rea- 
soning set  out  in  Ex  parte  Shahid,  supra,  to 
admit  to  citizenship  in  this  country  the 
people  generally  known  as  white;  that  is  to 
say,  the  inhabitants  of  Europe  and  their 
descendants.  This  would  include  many  peo- 
ple who  would  not  come  within  the  defini- 
tion of  Caucasian  or  Indo-European,  but 
nevertheless  it  was  the  general  understand- 
ing that  the  inhabitants  of  Europe  who  were 
the  parents  of  the  inhabitants  of  the  United 
States  were  white  people.  In  the  opinion 
of  the  court  this  is  the  correct  and  proper 
construction  of  the  statute.  The  meaning 
of  free  white  persons  in  the  statute  is  free 
persons  of  European  habitancy  or  descent, 
and  such,  and  such  alone,  are  entitled  to  be 
admitted  to  naturalization  under  the  terms 
of  that  clause  of  the  statute." 
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1909  Supp.,  p.  366,  sec  4. 


Vol.  V,  p.  210,  sec.  2174. 

This  section  remains  in  full  force  as  it 
was  left  untouched  by  the  repealing  clause 
of  the  Naturalization  Act  of  1906.  (See 
1909  Supp.  Fed.  Stat.  Annot.  364 ) .  United 
States  V.  Lengyel,  (W.  D.  Pa.  1915)  220 
Fed.  720. 

Limited  citizenship.  —  In  United  States 
7.  Lengyel,  (W.  D.  Pa.  1915)  220  Fed.  720, 
the  court  said:  "Referring  now  to  section 
2174  of  the  Revised  Statutes,  which,  as  we 
have  seen,  is  not  repealed,  we  find  it  gives 
a  status  to  foreign  seamen,  who  have  de- 
clared their  intention  to  become  citizens, 
provided  they  shall  have  served  three  years 
on  board  of  a  merchant  vessel  of  the  United 
States  subsequent  to  the  date  of  such  decla- 


ration. By  that  act,  after  such  declaration 
and  such  service,  a  seaman  may  be  admitted 
to  citizenship;  and  also,  after  such  declara- 
tion and  during  such  service,  he  shall,  for 
all  purposes  of  protection  as  an  American 
citizen,  be  deemed  such.  There  is  no  limi- 
tation in  said  section  of  the  Revised  Stat- 
utes after  which  such  declaration  shall 
cease  to  avail  the  seaman  of  the  privileges 
therein  given  him.  That  section  must  be 
deemed  to  have  been  intended  by  Congress, 
when  it  passed  the  Naturalization  Act  [of 
1906  (see  1909  Supp.  Fed.  Stat.  Annot 
364)],  to  be  and  remain  in  full  force,  be- 
cause Congress  repealed  by  express  words 
many  other  sections,  among  them  2173." 
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*^  the  following  manner  and  not  other- 
wise."—The  introductory  provision  of  this 
section  was  intended  to  indicate  a  method 
of  naturalizing  foreigners  exclusive  of  state 
legislation  and  not  to  impose  literal  exacti- 
tude in  the  interpretation  and  application 
of  the  act.  United  States  v.  Viaropulos, 
(W.  D.  Pa.  1916)  221  Fed.  486,  wherein  the 
court  said:  'The  provisions,  at  the  begin- 
ning of  section  4,  that  an  alien  may  be 
admitted  to  become  a  citizen  of  the  United 
States  'tn  the  follotoing  manner  and  not 
otherwise*  has  given  rise  to  some  difiPerences 
of  opinion.  It  has  created  a  tendency  on 
the  part  of  the  representatives  of  the  Bu- 
reau of  Naturalization  to  criticize  every 
variation,  oftentimes  the  very  slightest, 
from  the  exact  language  of  the  act.  Prac- 
tically the  same  language  appeared  ix^  the 
second  Naturalization  Act  passed  by  Con- 
gress on  the  29th  of  January,  1796.  See  1 
Stat,  at  Large,  414.  That  act  was  entitled : 
'An  act  to  establish  an  uniform  rule  of 
naturalization,  and  to  repeal  the  act  here- 
tofore passed  on  that  subject.'  The  follow- 
ing quotation  therefrom  is  sufficient:  *For 
carrying  into  complete  eflTect,  the  power 
given  by  the  Constitution,  to  establish  an 
uniform  rule  of  naturalization  throughout 
the  United  States:  'Section  1.  Be  it  en- 
acted by  the  Senate  and  House  of  Repre- 
sentatives of  the  United  States  of  America 
in  Congress  assembled,  that  any  alien,  be- 
ing a  free  white  person,  may  be  admitted  to 
become  a  citizen  of  the  United  States,  or 
any  of  them,  on  the  following  conditions, 
and  not  otherwise.*  The  prior  act,  which 
was  that  of  March   26,   1790    (1    Stat,   at 


387,  Fed.  Cas.  No.  3,001,  the  court  say: 
'The  question  now  agitated  depends  upon 
another  question:  Whether  the  state  of 
Pennsylvania,  since  the  26th  of  March,  1790 
(when  the  act  of  Congress  was  passed),  has 
a  right  to  naturalize  an  alien  T  And  thia 
must  receive  its  answer  from  the  solution 
of  a  third  question;  whether,  according  to 
the  Constitution  of  the  United  States,  the 
authority  to  naturalize  is  exclusive  or  con- 
current T  We  are  of  opinion,  then,  that  the 
states,  individually,  still  enjoy  a  concurrent 
authority  upon  this  subject,  but  that  their 
individual  authority  cannot  be  exercised  so 
as  to  contravene  the  rule  established  by  the 
authority  of  the  Union.'  'The  true  reason 
for  investing  Congress  with  the  power  of 
naturalization  has  been  assigned  at  the  bar. 
It  was  to  guard  against  too  narrow,  instead 
of  too  liberal,  a  mode  of  conferring  the 
righto  of  citizenship.  Thus,  the  individual 
states  cannot  exclude  those  citizens  who 
have  been  adopted  by  the  United  States, 
but  they  can  adopt  citizens  upon  easier 
terms  than  those  which  Congress  may  deem 
it  expedient  to  impose.'  That  decision,  in- 
tervening as  it  did  between  the  acte  of 
1790  and  1795,  seems  to  have  required  that 
the  language  in  the  act  of  1796  should 
indicate  an  exclusive  method  of  naturalizing 
foreigners.  Since  Chirac  v.  Chirac,  2  Wheat. 
260,  269  (4  L.  ed.  234),  where  Chief  Jus- 
tice Marshall  uses  this  language,  'That 
the  power  of  naturalization  is  exclusively 
in  Congress  does  not  seem  to  be,  and  cer- 
tainly ought  not  to  be,  controverted,'  the 
meaning  of  the  constitutional  provision  nev- 
er  seems  to   have  been   seriously   doubted. 


Large  103),  did  not  contain  the  words  last     .That  every  variation  from  the  exact  Ian 


above  quoted.  In  the  meantime  many  of 
the  states,  notwithstanding  the  constitu- 
tional provision  that  Congress  should  have 
power  'to  establish  an  uniform  rule  of 
naturalization,*  had  been  exercising  a  sup- 
posed right  of  admitting  aliens  to  citizen- 
ship in  the  respective  states.  At  April 
term,  1792,  in  the  United  States  Circuit 
Court  for  the  Pennsylvania  District,  in  the 
of  Collet  V.  Collet,  2  Dall.  294,  1  L.  ed. 


647 


guage  of  the  act  should  have  the  effect  of 
rendering  illegal  the  action  of  the  court 
would  be  a  strained  construction,  especially 
in  view  of  section  27,  which  seto  forth  forms 
to  be  used  in  the  proceedings  to  which  they 
relate.  That  section  does  not  say,  The  fol- 
lowing forms  .shall  be  used  in  the  proceed- 
ings to  which  they  relate,  but  it  says,  'Bub- 
atantially'  the  following  forms  shall  be  used 
in  the  proceedings  to  which  they  relate." 
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Declaration  made  under  previous  law. — 
A  declaration  made  prior  to  the  act  of  1906 
is  valid,  no  matter  how  long  prior  thereto 
it  may  have  been  made,  but  after  the  date 
of  the  passage  of  that  act  the  person  who 
made  the  declaration  has  no  superior  rights 
to  one  who  declares  thereafter.  In  both 
cases  action  must  be  taken  within  seven 
years.  Yunghauss  v.  United  States,  (C.  C. 
A.  2d  Cir.  1914)  218  Fed.  168,  affirming 
(S.  D.  N.  Y.  1914)  210  Fed.  645. 

In  United  States  v.  Lengyel,  (W.  D.  Pa. 
1915)  220  Fed.  720,  the  court  said:  "It 
is  vain  to  search  for  anything  in  the  Natu- 
ralization Law  which  expressly  invalidates 
a  declaration  of  intention  made  prior  to  the 
act  at  any  future  time.  It  seems  unfortu- 
nate tliat  the  courts  are  not  uniform  in 
holding  that  there  is  nothing  in  the  act 
which  impliedly  invalidates  such  certificates. 
The  best  expression  of  the  alignment  of 
the  decisions  in  this  regard  is  to  be  found 
in  the  brief  opinion  of  the  Circuit  Court 
of  Appeals  of  the  Second  Circuit  in  Yung- 
hauss  V.  United  States,  218  Fed.  168.  That 
decision  is  an  affirmance  of  the  decision 
of  the  District  Court  for  the  Southern  Dis- 
trict of  New  York  in  Re  Yunghauss,  210 
Fed.  545.  Those  cases  adopt  the  construction 
that  the  act  shows  by  implication  'that  the 
Congress  did  not  intend  that  old  applicants 
could  wait  for  a  longer  period  than  new 
applicants  within  which  to  file  the  petition.' 
The  lower  court  recognized  that  a  decision 
invalidating  old  declarations  'will  involve 
the  status  of  a  considerable  number  of 
aliens.'  The  Court  of  Appeals  holds:  *In 
effect  the  act  says  to  the  alien  who  has 
made  his  declaration  prior  to  1906:  'Your 
declaration  is  in  all  respects  valid,  but  if 
you  wish  to  become  a  citizen  you  cannot 
delay  your  application  for  a  period  of  over 
seven  years  from  the  passage  of  the  act.* 
This  court  has  already  expressed  its  views 
against  such  a  construction  of  the  act  in 
the  case  of  Eichhorst  v.  Lindsey,  209  Fed. 
708,  resting  more  particularly  upon  the 
fundamental  principle  that  an  act  of  a 
legislative  body  should  not  be  construed  as 
retroactive,  unless  the  language  employed 
expresses  a  contrary  intention  in  unequivo- 
cal terms.  The  words  of  Mr.  Justice  Pater- 
son  in  United  States  v.  Heth,  3  Cranch  413, 
2  L.  ed.  479,  have  often  been  quoted  with 
approval : 

"  'Words  in  a  statute  ought  not  to  have  a 
retrospective  operation,  unless  they  are  so 
clear,  strong,  and  imperative,  that  no  other 
meaning  can  be  annexed  to  them,  or  unless 
the  intention  of  the  Legislature  cannot  be 
otherwise  satisfied.*  , 

"That  language  seems  specially  applicable 
in  the  consideration  of  the  present  question. 
It  is  unnecessary  to  again  make  reference 
to  the  language  italicized  by  the  court  at 
the  end  of  the  first  and  the  beginning  of  the 
second  paragraphs  of  section  4  of  the  act, 
because  that  language  has  been  under  con- 
sideration in  the  Eichhorst  Case,  and  in  the 
case  of  In  re  Anderson,  (decided  by  the 
District  Court  for  the  Western  District  of 
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Texas)  214  Fed.  662.  The  language  at  the 
close  of  the  second  paragraph  of  section  4, 
relieving  the  alien  from  signing  the  petition 
in  his  own  handwriting,  if  he  shall  have  filed 
his  declaration  before  the  passage  of  the 
act,  seems  to  this  court  to  be  an  important 
feature  in  the  act,  as  showing  the  intention 
not  to  interfere  with  existing  declarations 
in  any  respect,  and  not  to  interfere  with 
any  status  acquired  by  an  alien  by  reason 
of  a  former  declaration.  Additional  force 
to  that  position  is  found  in  the  language  at 
the  beginning  of  the  sixth  paragraph  of 
section  4,  which  permits  the  widow  and 
minor  children  of  an  alien,  who  has  de- 
clared his  intention  to  become  a  citizen,  of 
becoming  naturalized,  without  making  any 
declaration  of  intention.  Can  it  be  sup- 
posed that  Congress  intended  a  seven-year 
limitation  as  against  the  widow  and  minor 
children  who  rely  upon  the  declaration  of 
the  husband  and  father  ?  Is  it  to  be  deemed, 
from  that  language,  that  Congress  intended 
that  the  declaration  by  the  husband  would 
become  invalid  after  seven  years,  and  that 
the  widow  and  minor  children,  perhaps  after 
reaching  majority,  should  make  a  new  dec- 
laration of  intention  and  use  the  same  with- 
in seven  years?  One  construction  seems  to 
be  as  reasonable  with  respect  to  the  widow 
and  minors  as  with  respect  to  others  who 
rely  upon  their  own  declarations.  Again, 
the  act  in  section  3  prohibits  the  courts 
from  admitting  to  citizenship  thereafter  any  . 
alien  who  cannot  speak  the  English  lan- 
guage, with  the  proviso,  however,  that  such 
requirement  should  not  apply  to  an  alien 
who  prior  to  the  passage  of  the  act  had 
declared  his  intention  to  become  a  citizen 
of  the  United  States  in  conformity  with  the 
law  in  force  at  the  date  of  miUcing  such 
declaration.  That  proviso  contains  no  limi- 
tation as  to  time.  On  the  contrary,  it  ex- 
pressly refers  to  the  law  in  force  at  the 
date  of  making  such  declaration.  The  use 
of  the  word  'date'  in  the  proviso  has  refer- 
ence, not  to  the  existing  law,  or  to  any  par- 
ticular act  of  Congress.  It  seems  from  its 
very  language  to  mean  that  irrespective  of 
lapse  of  time,  and  irrespective  of  the  age 
of  the  applicant,  he  shall  be  admitted,  al- 
though he  cannot  sign  his  petition  in  his 
own  handwriting,  if  he  should  have  con- 
formed, at  any  previous  period,  with  the  act 
of  Congress  in  force  relating  to  declarations 
of  intention.  The  man  who  cannot  write, 
and  yet  had  made  his  declaration  under  ex- 
isting law,  had  a  status  given  him  by  the 
United  States.  It  was  the  right  to  become 
a  citizen  upon  his  compliance  with  the  laws 
in  force  at  the  time,  upon  making  his  ap- 
plication to  the  court  at  some  indefinite 
time,  when  he  deemed  himself  to  have  suf- 
ficient knowledge  of  the  Constitution  and 
government  to  satisfy  the  court  as  to  his 
attachment  thereto.  That  status  has  been 
removed  by  the  act  of  1906,  if  the  conclu- 
sions reached  in  the  Yunghauss  Case  are 
sound.  In  vain  would  such  a  one  search 
for  notice  to  him  of  such  a  change  in  his 
status.    Referring  now  to  section  27^  where- 
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in  is  set  forth  the  form  of  the  declaration 
of  intention,  so  far  as  this  court  is  informed 
the  present  Naturalization  Law  is  the  first 
to  set  forth  a  form  of  the  declaration  of  in- 
tention, and  a  statement  of  the  matters 
which  should  be  set  forth  therein.  There 
seems  to  have  been  no  provision  in  previous 
laws  for  indicating  the  color,  complexion, 
height,  weight,  color  of  hair,  color  of  eyes, 
or  other  visible  marks  which  will  identify 
the  alien.  Under  the  title  'Declaration  of 
Intention'  appear  the  words,  'Invalid  for 
all  purposes  seven  years  after  the  date 
hereof.'  There  does  not  seem  to  be  any- 
thing in  that  language  which  can  relate  to 
any  other  declaration  of  intention  than 
the  one  prescribed  in  the  act  itself.  That 
very  language,  when  read  in  connection  with 
the  proviso  in  the  first  paragraph  of  section 
4j  'that  no  alien  who,  in  conformity  with 
the  law  in  force  at  the  date  of  his  declara- 
tion, has  declared  his  intention  to  become 
a  citizen  of  the  United  States  shall  be  re- 
quired to  renew  such  declaration,'  seems  to 
indicate  that  the  seven-year  limitation  is 
applicable  only  under  the  new  act  and  not 
to  declarations  made  prior  thereto.  In 
every  aspect,  the  Naturalization  Act  seems 
to  have  been  intended  to  preserve  existing 
conditions,  except  where  by  express  wordJs 
thoy  were  changed.  By  so  much  the  less, 
therefore,  did  Congress  Intend  to  change 
the  status  of  aliens  who  had  declared  their 
intention,  by  mere  inference.  This  view 
seems  strengthened  when  we  turn  from  the 
consideration  of  the  status  of  the  alien  who 
had  made  his  declaration  previous  to  the  act 
of  1906,  viewing  him  in  the  light  of  one 
to  whom  a  revocable  privilege  had  been 
granted  by  the  sovereign,  to  a  consideration 
of  the  status  of  such  alien  to  whom  a  prop- 
erty or  other  legal  right  had  been  granted 
l^  the  United  States,  or  by  the  several 
states.  Congress  by  section  2319  of  the 
Revised  Statute  [5  Fed.  Stat.  Ann.  4], 
declared  all  valuable  mineral  deposits  in 
lands  belonging  to  the  United  States  to  be 
open  to  occupation  and  purchase,  not  only 
by  citizens  of  the  United  States,  but  by 
'those  who  have  declared  their  intention 
to  become  such.'  In  the  second  edition  of 
the  American  k  English  Ency.  of  Law,  in 
the  article  upon  'Elections,'  we  find  this: 
'In  some  of  the  states,  however,  an  alien 
having  the  other  qualifications  may  be  an 
elector,  if  he  shall  have  resided  in  the  state 
for  a  certain  specified  period  immediately 
preceding  the  election,  and  shall  have  de- 
clared his  intention  to  become  a  citizen  of 
the  United  States,  conformably  to  the  laws 
of  the  United  States  on  the  subject  of  nat- 
uralization.' The  footnote  refers  to  the 
Constitutions  of  the  States  of  Alabama, 
Arkansas,  Arizona,  Colorado,  Dakota,  Flori- 
da, Indiana,  Kansas,  Louisiana,  Minnesota, 
Missouri,  Montana,  Nebraska,  Oregon, 
Texas,  Wisconsin,  and  Wyoming.  Doubt- 
less that  list  of  states  is  not  correct  today, 
in  view  of  constitutional  changes  in  many 
of  them;  but  it  was  admitted  by  the  repre< 
sentative  of  the  government   in   this   case 


that  at  the  time  of  the  passage  of  the 
Naturalization  Law  there  were  at  least  nine 
states  in  which  aliens,  who  had  declared 
their  intention  to  become  citizens  of  the 
United  States  and  possessing  other  qualifica- 
tions, were  deemed  qualified  electors  in 
such  states.  Congress  must  have  known  at 
the  time  of  the  passage  of  the  Naturaliza- 
tion Law  of  these  rights  possessed  by  aliens 
who  before  that  time  had  made  their  decla- 
ration of  intention  to  become  citizens.  Had 
the  purpose  been  to  invalidate  existing  cer- 
tificates after  a  lapse  of  seven  years  from 
the  passage  of  the  act,  Congress  would  have 
felt  impelled  to  have  so  enacted  in  plain 
terms." 

Form  of  declaration  of  intention.  —  A 
declaration  of  intention  must  be  filed  on 
the  form  furnished  for  that  purpose  by  the 
government,  otherwise  it  is  a  legal  nullity. 
In  re  Brefo,  (E.  D.  1914)  217  Fed.  131, 
wherein  the  court  dismissed  a  petition  for 
naturalization  on  the  ground  that  the  dec- 
laration of  intention,  although  filed  in 
good  faith  and  otherwise  correct,  was  not 
a  valid  declaration,  and  could  not  be  used 
as  the  basis  for  the  petition,  because  it  was 
not  filed  on  a  form  furnished  by  the  govern- 
ment. 

Sufficiency  of  renunciation  of  allegiance. 
— ^A  mistake  made  in  a  declaration  of  in- 
tention, in  the  name  of  the  sovereign  to 
whom  the  declarant  renounced  allegiance,  is 
not  so  vital  that  it  may  not  be  amended 
by  order  of  the  court,  or  so  material  as  to 
invalidate  the  certificate  of  naturalization 
procured  thereon.  United  States  v.  Viaropu- 
los,  (W.  D.  Pa.  1915)  221  Fed.  485,  wherein 
the  court  said:  "Looking  at  the  matter  in 
a  practical  way,  it  is  seen  that  the  form  of 
declaration  of  intention,  as  expressed  in  the 
Naturalization  Law,  contains  an  expression 
of  an  'intention  to  renounce  forever  all  al- 
legiance and  fidelity  to  any  foreign  prince, 
potentate,  state,  or  sovereignty,  and  par- 
ticularly to  ,  of  which  I  am  now  a 

citizen  (subject).'  It  evidently  must  have 
been  in  contemplation  that  the  declarant 
might  at  the  time  of  filing  his  petition  owe 
allegiance  to  some  other  sovereignty  than 
the  one  named  in  the  declaration.  It  is 
generally  believed  to-day  that  certain  of  the 
islands  in  the  JDgean  Sea,  which  belonged 
to  Turkey  prior  to  the  recent  war  with 
Greece,  are  now  owned  by  Greece.  It  is 
stated  (see  the  report  of  the  Carnegie 
Foundation  on  the  Investigation  of  the 
Balkan  War  of  1913)  that  Bulgaria  sur- 
rendered a  considerable  portion  of  her  terri- 
tory to  Koumania.  As  yet,  it  is  impossible 
to  ascertain  the  exact  limits  of  territorial 
acquisitions  by  these  governments.  The 
question  arises:  Does  the  allegiance  of  the 
applicant  for  citizenship,  as  stated  in  the 
declaration  of  intention,  continue  until  his 
petition  for  citizenship  is  presented?  Does 
it  change  by  the  acquisition  of  the  terri- 
tory in  which  he  was  born  and  lived,  before 
he  came  to  this  country,  by  another  sover- 
eignty, when  he  is  not  in  the  position  either 
to  remain  in  said  territory  under  the  new 
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sovereignty  or  depart  therefrom  and  resume 
his  domicile  and  allegiance  under  the  sover- 
eignty of  which  he  was  formerly  a  subject? 
To  meet  contingencies  like  these  it  is  evi- 
dent that  Congress  used  the  broad  language 
expressed  in  the  form  of  declaration  of  in- 
tention, so  as  to  cover  allegiance  which 
might  be  owing  to  any  possible  sovereignty. 
The  amendment,  therefore,  of  the  name  of 
the  particular  sovereign  of  which  the  declar- 
ant was  a  subject  is  of  scarcely  any  im- 
portance. Especially  is  this  pressed  home 
by  the  thought  that  the  names  of  the  sover- 
eign of  the  same  country  may  be  changed 
by  death  overnight.  In  this  case  it  ap- 
pears from  the  petition  and  the  answer, 
which  must  be  taken  as  true,  because 
no  testimony  was  taken,  or  apparently 
required,  that  the  respondent  herein  stated 
to  the  clerk  at  the  time  of  making  his 
declaration   of   intention    that   he   was    a 


citizen  of  Greece  and  a  subject  of  the 
King  of  Greece,  and  that  he  had  departed 
from  Smyrna,  Turkey,  for  this  country; 
that  the  clerk,  by  mistake,  inserted  in  the 
declaration  the  name  of  the  Sultan  of  Tur- 
key instead  of  the  name  of  the  King  of 
Greece;  that  the  declaration  was  made  in 
this  court  on  the  20th  of  November,  1906, 
and  the  mistake  was  not  discovered  until 
about  September  30,  1911,  when  he  pre- 
sented a  petition  asking  that  the  declaration 
of  intention  be  amended,  which  was  allowed, 
and  thereupon,  in  due  course,  his  petition 
for  citizenship  came  on  for  hearing,  and  an 
order  was  made'  admitting  him  to  citizen- 
ship on  January  18,  1912.  The  court  is 
satisfied  that  the  certificate  of  naturaliza- 
tion was  not  *  illegallv  procured."  See  to 
the  same  effect  United  States  ▼.  Orend^  (W. 
D.  Pa.    1916)  221  Fed.  777. 
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Time  of  filing  final  application  for  cit- 
izenship.-— Aliens  declaring  their  intention 
to  become  naturalized  after  the  passage  of 
the  act  must  file  their  final  application  with- 
in seven  years  after  the  filing  of  the  decla- 
ration of  intention,  and  as  to  those  who  filed 
the  declaration  of  intention  before  the  en- 
actment of  the  statute  they  must  make 
their  final  application  within  seven  years 
from  the  enactment  of  the  act.  Harmon  v. 
U.  S.,  (C.  C.  A.  Ist  Cir.  1915)  223  Fed.  425, 
following  In  re  Yunghauss,  (S.  D.  N.  Y. 
1914)  210  Fed.  545,  ajjlrmed  (C.  C.  A.  2d 
Cir.  1914)  218  Fed.  168.  In  the  latter  case 
it  appeared  that  the  petitioner  made  his 
declaration  of  intention  to  become  a  citizen 
before  the  Supreme  Court  of  the  state  of 
New  York  on  April  19,  1905.  He  filed  in 
the  District  Court  of  the  United  States  his 
petition  for  admission  to  become  a  citizen 
on  October  3,  1913.  The  question  was 
whether  the  petition  should  be  denied  be- 
cause more  than  seven  years  had  elapsed 
between  the  time  of  the  making  of  the  dec- 
laration of  the  intention  and  the  presenta- 
tion of  thepetition  for  admission  to  become 
a  citizen.  The  answer  was  in  the  afiirmative. 
The  district  judge  after  quoting  section  4, 
said:  "It  is  claimed  •  ♦  •  that  the 
provision  'that  no  alien  who,  in  conformity 
with  the  law  in  force  at  the  date  of  his 
declaration,  has  declared  his  intention  to 
become  a  citizen  •  ♦  ♦  shall  be  re- 
quired to  renew  such  declaration,'  when  read 
in  connection  with  the  whole  statute,  in- 
dicates that  it  was  the  intention  of  the 
Congress  not  to  apply  the  seven-year  limita- 
tion to  existing  declarations.  An  examina- 
tion of  the  statute  indicates  that  what  the 
Congress  intended  was  that  there  should 
not  be  any  new  qualifications  in  respect  to 
those  who,  prior  to  the  passage  of  uie  act, 
had  filed  their  declaration;  and  also  that 
such  persons  should  not  be  put  to  the 
trouble  of  filing  new  declarations.  For  in- 
stance, while  the  act  required  that  appli- 
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cants  thenceforth  should  sign  the  petition 
for  final  admission  in  their  own  handwrit- 
ing, it  did  not  add  that  requirement  in  the 
case  of  those  who  had  filed  their  declara- 
tions prior  to  the  passage  of  the  act.  It 
is  clear,  however,  that  the  Congress  did  not 
intend  that  old  applicants  could  wait  for  a 
longer  period  than  new  applicants  within 
which  to  file  the  petition.  There  is  no  rea- 
son why  there  should  be  any  distinction  in 
this  regard  between  old  and  new  applicants. 
The  purpose  of  the  act  in  this  respect  was 
to  require  that  the  applicant  should  move 
within  a  reasonable  time,  and  the  Congress 
fixed  seven  years  as  such  a  reasonable  time. 
It  seems  fair  to  assume  that  the  time 
limit  was  established  in  order  to  give  the 
appropriate  officials  of  the  government  a 
fair  opportunity  to  make  such  investiga- 
tions as  would  inform  the  court  in  respect 
of  the  admissibility  of  the  applying  alien. 
The  question  under  consideration  was  re- 
ferred to  by  Judge  Trieber  in  the  case  of 
In  re  Wehrli,  (D.  C.)  157  Fed.  938,  and  he 
interpreted  the  statute  in  this  respect  con- 
cisely as  follows.  'The  true  intent  of 
Congress  was  that  aliens  declaring  their  in- 
tention to  become  naturalized  after  the  pas- 
sage of  the  act  must  file  their  final  appli- 
cation within  seven  years  after  the  filing 
of  the  declaration  of  intention,  and  as  to 
those  who  filed  the  declaration  before  the 
enactment  of  the  statute  they  must  make 
their  final  application  within  seven  years 
from  the  enactment  of  the  act.'  Realiz- 
ing that  a  decision  of  this  question  will 
involve  the  status  of  a  considerable  num- 
ber of  aliens,  I  have  conferred  with  Judge 
Hough  and  Judge  Hand,  and  they  author- 
ize me  to  say  that  they  concur  in  the 
conclusion  herein  expressed.  I  am  of 
the  opinion  that  where  the  petition  for 
admission  is  made  more  than  seven  years 
after  the  act  went  into  effect,  to  wit  Sep- 
tember 26,  1906,  it  is  not  valid  for  any 
purpose."     In   affirming   the   judgment   of 
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the  District  Court  the  Circuit  Court  of 
Appeals  through  Coxe,  Circuit  Judge,  said: 
"The  question  presented  is  an  interesting 
one  and  is  not  free  from  doubt,  but  we  are 
inclined  to  the  opinion  that  the  cofistruc- 
tion  of  the  law  adopted  by  the  District 
Judges  gives  effect  both  to  the  provisions  of 
the  act  of  1906  and  to  the  law  as  it  existed 
prior  thereto,  without  interfering  improper- 
ly with  the  rights  of  applicants  for  citizen- 
ship. It  puts  all  aliens  upon  a  par  as  to 
the  time  in  which  their  declaration  is  to  be 
made.  A  declaration  made  prior  to  the  act 
of  1906  is  valid,  no  matter  how  long  prior 
thereto  it  may  have  been  made,  but  after 
the  date  of  the  passage  of  that  act  the  per- 
son who  made  the  declaration  has  no  super- 
ior rights  to  one  who  declares  thereafter. 
In  both  cases  action  must  be  taken  within 
seven  years.  It  seems  to  us  that  this  is 
what  Congress  intended.  In  effect  the  act 
says  to  the  alien  who  has  made  his  declara- 
tion prior  to  1906:  *Your  declaration  is  in 
all  respects  valid,  but  if  you  wish  to  become 
a  citizen  you  cannot  delay  your  application 
for  a  period  of  over  seven  years  from  the 
passage  of  the  act.'  The  cases  sustaining 
this  view  are  In  re  Wehrli,  (D.  C.)  157 
Fed.  938;  In  re  Goldstein,  (D.  C.)  211  Fed. 
163.  The  opposing  view  is  clearly  stated 
by  Judge  Orr  in  Eichhort  v.  Lindsey,  (D. 
C.)  209  Fed.  708,  and  by  Judge  Maxey  in 
Re  Anderson,   (D.  C.)   214  Fed.  662." 

In  the  case  of  In  re  Goldstein,  (E.  D.  N. 
Y.  1914)  211  Fed.  163,  it  appeared  that  the 
applicant  filed  his  petition  under  this  section, 
more  than  two  years  after  the  making  of  the 
declaration  of  intention  under  the  former 
law,  but  more  than  seven  years  after  the 
filing  of  his  declaration  and  also  more  than 
seven  years  after  the  day  on  which  the  pres- 
ent law  went  into  effect.  The  court  in  deny- 
ing the  application,  held  that  the  law  allows 
the  use  of  the  old  declaration  of  intention, 
which  does  not  contain  statements  as  to 
all  the  matters  required  in  the  present  form, 
only  in  place  of  and  to  the  extent  to  which 
a  new  declaration  could  be  available  under 
the  present  statute.  The  court  said:  "No 
petition  for  final  hearing  can  be  made  ex- 
cept under  the  provisions  of  the  present 
law.  An  applicant  who  had  filed  one  of  the 
old  declarations  could  use  that  at  once,  and 
hence  could  avoid  waiting  two  years  after 
filing  a  new  declaration,  but  must  still  use 
the  old  form  of  declaration  as  a  basis  for 
his  compliance  with  the  present  law  in  other 
respects.  This  satisfies  tne  requirement  that 
no  new  declaration  will  be  needed  in  addi- 
tion to  the  old  one,  but  does  not  mean  that 
the  old  paper  is  of  any  greater  effect,  or  has 
any  wider  use,  than  the  new  one.  The  pro- 
vision that  no  new  declaration  is  needed, 
and  that  the  old  declaration  may  be  used,  is 
followed  by  the  provision  that  'such  dec- 
laration' must  be  used  within  seven  years. 
These  words  *8uch  declaration'  expressly  in- 
clude the  declarations  of  that  class  of  ap- 
plicants who  need  not  sign  their  name 
'because  they  have  declarations  made  before 
the  passage  of  this  act.     The  beginning  of 


the  period  of  seven  years  in  such  cases  can- 
not be  postponed  beyond  the  date  when  the 
law  made  all  old  declarations  in  effect  as 
if  taken  out  on  or  dated  from  the  day  when 
the  new  law  went  in  force.  From  that  date 
all  declarations  capable  of  use  under  the 
new  law  are  covered  by  a  seven-year  statute 
of  limitations." 

As  stated  in  the  opinion  of  Judge  Coze 
quoted  above  there  are  two  authorities  op- 
posed to  his  view,  namely.  In  re  Anderson, 
(W.  D.  Tex.  1914)  214  Fed.  662,  and  Eich- 
horst  V.  Lindsey,  (W.  D.  Pa.  1913)  209  Fed. 
708.  In  the  former  case  the  court  held  that 
it  .was  evidently  the  intention  of  Congress 
to  permit  the  old  declarations  to  stand,  un- 
affected by  the  requirements  of  the  act  of 
1906,  as  to  the  seven  years'  limitation.  The 
words  "such  declaration  of  intention"  would 
then  embrace  and  include  only,  as  the  Con- 
gress intended,  declaration  of  intention  made 
under  existing  law.  Declarations  antedat- 
ing the  passage  of  the  present  statute  may 
be  used  as  a  basis  of  petitions  for  citizenship 
under  the  present  law.  All  together  more 
than  seven  years  have  elapsed  since  its  pas- 
sage. In  Eichhorst  v.  Lindsey,  it  was  held 
that  declarations  of  intention  filed  prior  to 
the  date  when  the  act  became  effective  were 
in  no  way  affected  by  the  provision  limiting 
the  time  for  filing  a  petition  to  seven  years 
after  the  declaration  of  intention. 

Second  application.  —  In  the  case  of  In 
re  Centi,  (W.  D.  Tenn.  1914)  217  Fed.  833, 
the  question  raised  by  a  plea  in  bar  to  a  pe- 
tition for  naturalization,  was,  what  length 
of  time  must  elapse  from  the  date  of  an 
order  denying,  on  the  merits,  a  petition  of 
an  alien  for  naturalization,  before  he  may 
properly  file  a  second  petition  for  natural- 
ization. The  court  said:  "The  statute  re- 
quires that  it  should  be  made  to  appear  to 
the  satisfaction  of  the  court  that  an  alien, 
applying  for  naturalization,  immediately 
preceding  the  date  of  his  application  has 
resided  continuously  within  the  United 
States  for  five  years,  at  least,  and  that  dur- 
ing that  time  he  had  behaved  as  a  man  of 
good  moral  character,  etc.  This  statute  does 
not  impose  a  permanent  disability,  but  it 
does  impose  a  disability  for  the  five-year 
period  expressly  stated,  and  I  am  of  the 
opinion  that  in  this  case  the  five-year 
period  begins  to  run  from  the  date  the 
order  was  entered  denying  his  former  ap- 
plication, and  that  he  cannot  file  and  main- 
tain a  petition  for  naturalization  in  this 
court  until  the  expiration  of  five  years 
from  the  date  of  the  former  adjudication, 
and  then  upon  proof  that  satisfies  the  court 
that  he  has  complied  with  section  4  of  the 
naturalization  act,  during  that  five-year 
period.  To  hold  otherwise  would  seem  to 
stamp  former  adjudications  wherein  an  alien 
has  been  denied  naturalization  as  a  nullity, 
and  an  alien  might  file  a  petition  as  often  as 
he  is  denied  citizenship,  and  that,  too,  one 
following  hard  upon  the  heels  of  the  other. 
Either  tlie  order  denying  citizenship  should 
be  of  some  consequence,  or  it  should  not  be 
made." 
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In  computing  the  seven  year  period,  the 
day  of  tiie  date  of  the  application  should 
be  excluded.  In  re  Babjak,  (W.  D.  Pa. 
3914)  211  Fed.  651,  wherein  the  question 
arose  as  to  whether  the  court  could  issue 
a  certificate  of  naturalization  to  a  petitioner 
where  the  petition  was  filed  on  October  6, 
1913,  and  was  supported  by  a  declaration  of 
intention  made  October  6,  1906.  Holding 
that  the  filing  of  the  petition  on  the  seventh 
anniversary  of  the  declaration  was  in  time, 
the  court  said:  "Taking  the  words,  *not 
less  than  two  years,'  and  the  words,  'nor 
more  than  seven  years,*  in  conjunction  with 
the  word  *after,'  we  see  at  once  that  there 
must  be  a  different  method  of  computation 
adopted.  We  find  the  statement  made  by 
Mr.  Justice  Story  in  Arnold  v.  United 
States,  13  U.  S.  (9  Cranch)  104,  119  (3 
L.  ed.  671),  that  'it  is  a  general  rule  that 
where  the  computation  is  to  be  made  from 
an  act  done,  the  day  on  which  the  act  is 
done  is  to  be  included.'  He  was  consider- 
ing an  act  of  Congress  which  provided  for 
certain  duties  'from  and  after  the  passage 
of  this  act.'  Other  cases  could  be  cited  to 
the  same  effect  construing  acts  of  Congress 
where  similar  language  has  been  used. 
There  is  no  reason  why  Congress  did  not 
intend  by  the  language  'not  less  than  two 
years'  to  include  the  date  in  which  the  dec- 
laration of  intention  was  made.  At  that 
time  the  first  step  to  acquire  the  privilege 
granted  by  Congress  has  been  taken,  and 
we  feel  that  in  this  respect  it  is  in  the 
interest  of  justice,  and  within  the  intent  of 
Congress,  that  the  terminus  a  quo  with 
respect  to  the  period  of  two  years  should 
be  included,  and  therefore  the  petition  may 
be  filed  on  the  second  anniversary  at  the 
earliest.  If,  however,  the  terminus  a  quo 
is  to  be  included  in  computing  the  period 
of  seven  years,  then  the  seven  years  would 
elapse  the  day  before  the  seventh  anniver- 
sary, and  a  petition  filed  on  the  seventh  an- 
niversary would  be  too  late  because  more 


than  seven  years  would  have  elapsed.  The 
distinction  should  be  made  between  the  com- 
putation of  the  time  within  which  a  right 
may  begin  and  the  computation  of  the  time 
within  which  a  right  shall  end.  The  method 
of  arriving  at  the  computation  is  to  be  in 
the  interest  of  the  person  affected  by  it. 
The  United  States  is  the  interested  party  in 
legislation  with  respect  to  duties,  and  there- 
fore it  is  well  that  the  terminus  a  quo 
should  be  included.  Taking  up  the  limita- 
tion as  to  when  the  right  to  file  the  peti- 
tion would  expire,  we  are  constrained  to 
believe  that  the  terminus  a  quo  should  be 
excluded.  While  there  is  no  fixed  rule  for 
the  inclusion  or  exclusion  of  the  terminus 
a  quo  in  tlie  computation  of  time,  there  does 
seem  to  be  the  view  that  the  dies  quo  shall 
be  either  included  or  excluded,  as  the  case 
may  be,  in  order  to  preserve  some  right 
which  otherwise  would  be  destroyed.  Ap- 
plying this  rule  to  the  case  before  us,  we 
believe  that  the  day  of  the  date  of  the  dec- 
laration should  be  excluded  in  computing 
the  seven  years,  and  that,  inasmuch  as  the 
petition  was  filed  upon  the  seventh  anni- 
versary of  that  date,  it  should  be  received 
by  the  court." 

Certificate  of  Department  of  Commerce 
and  Labor.  —  Where  on  an  application  of 
an  alien  for  citizenship,  it  appeared  that  the 
certificate  required  from  the  Department  of 
Commerce  and  Labor  had  been  mislaid  and 
the  applicant  presented  a  copy  for  use  on 
the  hearing,  the  court  said:  "Upon  the  situ- 
ation presented,  the  copy  now  filed  may  be 
added  to  the  record,  in  lieu  of  the  one  which 
has  been  lost,  and  the  applicant  may  be  ad- 
mitted to  citizenship.  The  paper  is  suf- 
ficient under  the  law,  and  no  regulation 
specifying  any  particular  form  of  certificate 
can  be  insisted  upon,  if  not  necessary  for 
compliance  with  the  requirements  of  the 
statute."  In  re  Pick,  (E.  D.  N.  Y.  1913) 
209  Fed.  999. 


1909  Supp.,  p.  368,  sec.  4,  cl.  fourth. 


Meaning  of  'Resided  continuously."  —  In 
United  States  v.  Cantini,  (C.  C.  A.  3d  Cir. 
1914)  212  Fed.  925,  the  court  said:  "It 
is  scarcely  to  be  doubted,  we  think,  that 
the  phrase  "resided  continuously"  would  be 
unreasonably  restricted  if  it  sliould  be  con- 
fined to  the  precise  and  literal  meaning  of 
the  words.  Ihe  continuous  character  of  an 
alien's  residence  would  thus  be  fatally  in- 
terrupted by  the  briefest  visit  of  pleasure, 
or  friendship,  or  business,  beyond  the  bound- 
aries of  the  United  States;  and  the  rules  of 
construction  admonish  us  that  we  are  not 
to  suppose  that  Congress  intends  any  stat- 
ute to  produce  an  unreasonable  result,  un- 
less the  language  iised  be  such  as  to  leave 
no  fair  doubt  that  such  a  result  was  the 
object  of  the  law  ♦  *  ♦  the  phrase  in 
its  common  and  ordinary  use  appears  to 
have  an  elastice  meaning,  so  elastic  in  fact 
that   we   may   easily   imagine   two   sets   of 
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circumstances,  in  each  of  which  the  inten- 
tion of  the  alien  would  be  the  same,  al- 
though the  conclusion  would  be  different. 
For  example,  let  us  suppose  that  Cantini's 
absence  in  Italy  had  been  due  to  the  fact 
that  he  had  been  immediately  arrested  in 
that  country  on  a  groundless  charge,  and 
had  been  detained  in  prison  for  the  period 
in  question.  Having  left  the  United  States 
with  the  intention  of  returning  in  a  short 
time,  and  having  been  prevented  by  force 
from  carrying  his  intention  into  effect,  the 
continuous  character  of  his  residence  would 
probably  not  be  disturbed.  On  the  other 
hand,  it  would  be  idle  to  contend  that  his 
residence  had  not  been  abandoned  in  fact, 
if  he  had  bought  a  farm,  established  a 
family  and  a  home,  and  entered  the  Italian 
army  as  a  volunteer,  although  he  might  have 
continued  to  cherish  the  intention  of  re- 
turning.   In  a  word,  the  question  must  of 
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necessity  be  a  question  of  fact  in  any  given 
case,  and  the  mere  declaration  by  the  alien 
that  he  intended  to  maintain  his  residence 
here  may  not  be  sufficient  to  overcome  the 
persuasive  facts  that  point  in  an  opposite 
direction." 

Good  moral  character.  —  In  re  Genti,  ( W. 
D.  Tenn.  1914)  211  Fed.  559,  it  appeared 
that  the  applicant  had  habitually  violated 
the  election  laws  by  voting,  with  full  knowl- 
edge that  he  was  not  qualified.  In  denying 
the  application  for  naturalization  the  court 
said:  "I  am  unable  to  bring  my  mind  to 
the  conclusion  that  an  alien,  who  is  shown 
by  his  testimony  to  have  been  an  habitual 
violator  of  the  election  law,  is  attached  to 
the  principles  of  the  Constitution  of  the 
United  States,  and  is  well  disposed  to  the 
good  order  and  happiness  of  the  same.  With- 
out naturalization  an  alien  can  exercise  and 
enjoy  all  the  privileges  and  blessings  of  a 
citizen  except  the  franchise  and  the  right 
to  hold  office.  It  cannot  be  truthfully  said 
that  one  is  well  disposed  to  the  good  order 
and  happiness  of  a  government  whose  laws 
he  habitually  and  knowingly  violates.  Vot- 
ing and  holding  office  are  amongst  the  very 


highest  and  most  sacred  rights  exercised 
by  the  citizen,  and,  if  an  alien  shall  exercise 
such  rights  knowing  that  he  is  not  entitled 
so  to  do,  it  would  seem  that  he  is  not  at- 
tached p>  the  principles  of  this  government, 
in  the  sense  that  I  understand  the  term  is 
used  in  the  statute." 

Establishing  period  of  residence  in  state. 
—  Where  an  applicant  for  naturalization  has 
not  resided  within  the  state  for  five  years, 
he  may  under  this  section,  both  in  his  peti- 
tion and  at  the  hearing,  establish  the  time 
of  his  residence  within  the  state  by  tivo 
witnesses,  and  the  remaining  portion  of  his 
residence  within  the  United  States,  by  depo- 
sition. But  in  establishing  the  period  of 
his  residence  in  the  state,  the  affidavit  of 
the  witnesses  to  his  petition  must  cover  the 
full  period  of  his  residence  in  such  state. 
In  re  Manning,  (N.  D.  Cal.  1913)  209  Fed. 
499. 

Discharged  soldiers.  —  This  provision  is 
reconcilable  with  the  earlier  Act  (Act  of 
July  17,  1862,  ch.  200,  R.  S.  sec.  2166,  5 
Fed.  Stat.  Annot.  205 ) ,  and  does  not  operate 
as  a  repeal  of  that  section.  In  re  Leich- 
tag,  (W.  D.  Pa.  1914)  211  Fed.  681. 


1909  Supp.,  p.  372,  sec.  13. 

Fees.  —  Although  this  section  authorizes 
clerks  to  retain  half  of  the  fees  in  the  case 
of  naturalization  proceedings  begun  in  a 
state  court  it  is  left  to  the  state  to  say 
whether  they  shall  be  retained  to  the  state 
clerk's  own  use  or  shall  be  subject  to  the 
mandates  of  the  state  legislature.  Free- 
holders of  Passaic  v.  Slater,  (1914)  85  N. 
J.  L.  621,  90  Atl.  377,  wherein  the  court 
said: 

"This  action  was  brought  by  the  free- 
holders of  Passaic  against  the  county  clerk 
to  recover  fees  received  by  him  in  natu- 
ralization cases  under  the  act  of  Congress. 
The  county  claims  them  under  the  act  of 
1906  (C.  S.  4643) .  The  construction  of  both 
statutes  is  involved.  As  far  as  concerns  the 
act  of  Congress,  the  case  is  controlled  by  a 
*  recent  decision  of  the  United  States  Supreme 
Court,  Mulcrevy  v.  San  Francisco,  (1014) 
231  U.  S.  669,  34  S.  Ct.  260,  58  U.  S.  (L. 
ed.)  425,  decided  January  5,  1914.  This 
decision,  however,  does  not  control  the  con- 
struction of  our  state  statute.  That  is  for 
us  to  settle.  The  act  of  Congress  does  not 
attempt  to  compel  the  state  courts  in  natu- 
ralization cases  to  exercise  the  jurisdiction 
which  it  permits.  The  very  interesting  and 
important  question  therefore,  which  has 
been  left  undecided  by  the  United  States 
Supreme  Court  (Prigg  v.  Pennsylvania, 
(1842)  16  Pet.  539,  10  U.  R.  (L.  ed.)  1060; 
Robertson  v.  Baldwin,  (1897)  165  U.  S.  275, 
17  S.  Ct:  326,  41  U.  S.  (L.  ed.)  715), 
whether  state  officers  can  be  compelled  bv 
act  of  Congress  to  act  in  their  official  capaci- 
ty, is  not  now  before  us.  The  case  is  in 
the  same  situation  as  that  of  In  re  Stephens, 
(1855)  4  Gray  (Mass.)  559;  Rushworth  v. 
Judges  of  Inferior  Court,  etc.,    (1895)    58 
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N.  J.  L.  97,  32  Atl.  743,  30  L.R.A.  761;  In 
re  Gilroy,  (1895)  88  Me.  199,  33  Atl.  979,  51 
Am.  St.'  Rep.  392.  In  all  these  cases  the 
right  of  the  state  to  confine  the  jurisdiction 
permitted  by  the  act  of  Congress  to  such  of 
the  state  courts  as  the  state  Legislature 
might  select  was  sustained.  Those  cases 
arose,  indeed,  under  a  different  act  of  Con- 
gress, but  the  new  act  of  1906  is  no  more 
compulsory  upon  the  state  tribunals  than 
the  former.  The  right  of  the  state  to  limit 
the  exercise  of  the  jurisdiction  involves  the 
right  to  select  the  court  which  may  act  or 
forbid  any  to  act.  This  is  a  right  most 
important  for  the  state  if  it  is  to  preserve 
its  own  sovereignty  and  prevent  the  regular 
work  of  courte  created  by  the  state  and 
sustained  at  its  expense  from  being  ham- 
pered by  duties  imposed  upon  them  by  an 
independent  sovereignty.  The  reasons  are 
sufficiently  stated  by  Mr.  Justice  Van  Syckel 
in  the  case  above  cited.  We  need  only  sug- 
gest, in  addition,  the  embarrassment  to 
the  administration  of  justice  in  New  Jersey 
if  petitioners  should  insist  on  tlieir  applica- 
tions to  be  naturalized  beini:^  heard  before 
this  court,  as  the  act  of  Congress  would 
permit.  Congress  recognized  the  difficulty 
and,  by  failing  to  make  action  by  the  state 
courts  compulsory,  necessarily  left  those 
courts  and  their  officers  to  the  control  of 
such  regulations  as  the  Legislature  might 
make.  These  considerations  do  away  with 
the  argument  that  Congress  also  has  the 
right  to  control  the  compensation  of  the 
clerks  in  order  to  secure  efficient  service; 
for  Congress  has  left  it  to  the  states  to  say 
whether  the  clerks  shall  serve  the  federal 
government  at  all.  When  therefore  tlie  act 
of  Congress  authorized  the  clerks  to  retain 
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half  of  the  fees,  it  left  it  to  the  state  to 
say  whether  thej  should  be  retained  to  his 
own  use  or  should  be  subject  to  the  man- 
dates of  the  state  Legislature.  To  this  the 
clerks  can  have  no  valid  objection.  Since 
the  state  can  forbid  its  officers  to  *act  in 
naturalization  cases,  and  has  in  fact  by 
the  act  of  1895  (C.  S.  3688)  forbidden  all 
but  officers  of  the  Supreme  Court  and  court 


of  common  pleas,  it  can  impose  such  terms 
on  their  action  as  it  chooses.  It  is  not,  as 
the  Supreme  Court  of  Massachusetts  ( Hamp- 
den County  V.  Morris,  (1911)  207  Mass. 
167,  93  N.  E.  679,  Ann.  Cas.  1912A  816), 
argues,  a  case  where  the  state  has  elected 
to  exercise  jurisdiction  under  a  federal  stat- 
ute, but  a  case  where  Congress  has  availed 
itself  of  an  already  existing  state  agency." 


1909  Supp.,  p.  373,  sec.  15. 

Illegally  procured.  —  A  certificate  is  ille- 
gally and  fraudulently  procured,  within  the 
meaning  of  this  section,  when,  the  court  is 
deceived  by  false  evidence  as  to  the  good 
moral  character  of  the  applicant.  United 
States  y.  Baverat,  (D.  C.  Mont.  1915)  222 
Fed.  1018. 

Failure  to  attach  the  certificate  of  the  De- 
partment of  Commerce  and  Labor  of  the 
arrival  of  the  petitioner  in  the  United 
States  to  the  petition  for  naturalization, 
even  if  essential  to  prove  on  the  hearing 
of  the  petition,  is  not  jurisdictional,  and 
is-  not  an  "illegality"  within  the  meaning 
of  this  section.  United  States  v.  Ness,  (N. 
D.  la.  1914)  217  Fed.  169. 

Dedaration  of  intention  prematurely  or 
untimely  made.  —  In  United  States  v.  Hodg- 
man,  (D.  C.  Mont.  1915)  221  Fed.  1018, 
which  was  a  suit  to  cancel  a  certificate  of 
citizenship  on  the  ground  that  after  the  dec- 
laration of  intention  and  before  admission 
to  citizenship,  the  applicant  became  a 
naturalized  British  subject,  the  facts  as 
stated  by  the  court  were  as  follows: 

"The  defendant  was  bom  a  citizen  of  the 
United  States,  and  about  a  month  before 
making  the  declaration  involved  he  executed 
oaths  of  allegiance  to  the  British  sovereign 
to  qualify  himself  to  secure  title  to  Canadi- 
an lands.  He  was  advised  and  believed  he 
thereupon  became  a  British  subject.  Short- 
ly thereafter  he  determined  to  abandon 
British  allegiance,  return  to  the  United 
States,  and  seek  repatriation.  He  did  re- 
turn, and  thereupon  made  the  declaration 
involved.  About  two  weeks  after  such  dec- 
laration a  Canadian  court  issued  a  certifi- 
cate of  naturalizlition  upon  the  said  oaths 
of  allegiance  made  by  defendant  about  four 
weeks  before  such  declaration.  The  reason 
for  the  delay  does  not  appear*.  The  British 
law  was  not  proved,  but  from  a  public  docu- 
ment of  the  United  States  was  read  at 
argument  what  purports  to  be  so  much  of 
said  law  as  provides  that  the  oaths  of  al- 
legiance shall  be  presented  to  authorities 
to  be  prescribed  by  regulations,  who  shall 
proceed  as  by  said  regulations  prescribed. 
Certified  copies  of  said  oaths  were  intro- 
duced in  evidence,  and  said  reading  was  by 
plaintiff.  From  said  declaration  defendant 
has  resided  within  and  maintained  his  in- 
tention to  become  a  citizen  of  the  United 
States,  and  was  admitted  to  citizenship 
about  six  years  subsequent  to  his  declara- 
tion." Dismissing  the  suit  the  court  said: 
"For    many    purposes    naturalization    has 


a  limited  retroactive  effect.     Ostcrman   ▼• 
Baldwin,  6  Wall.  122,  18  L.  ed.  730;  Manuel 
V.  Wulff,  152  U.  S.  511,  14  Supp.  Ct.  651, 
38  L.  ed.  632.     And  for  all  that  appears, 
the  defendant  having  done  all  required  of 
him  by  British  law  when  he  executed  the 
oaths  of  allegiance  (one  of  which,  doubtless 
of  official  form,  makes  the  defendant  refer 
to  the  United  States  'of  which  country  I  was 
a  subject'),   the   delay   in   issuance  of  the 
British    certificate    may    have    been    mere 
routine,  and  the  certincate  took  effect  by 
relation  as  of  the  date  of  said  oaths.    The 
consequence  would   be  that  defendant  was 
not  an  American  citizen,  but  was  a  British 
subject,  when  he  made  the  declaration  in- 
volved, and  the  subsequent  issuance  of  the 
British  certificate  in  no  wise  affected  the 
American  declaration.     Furthermore,  while 
the  methods  of  naturalization  prescribed  by 
Congress  must  be  followed,  all   deviations 
are  not  fatal.     The  declaration  is  of  con- 
templated future  acts.    It  is  a  record  notice 
and  witness,  when  admission  is  sought,  that 
the  petitioner  has  entertained  intent  thereto 
for  at  least  the  prescribed  statutory  period. 
In  some  instances,  as  the  law  was  at  the 
time  of  the  declaration  involved,  no  declara- 
tion was  required  by  the  statute.     If  un- 
timely made,  maintenance  of  the  intent  and 
petition  for  admission — ^performance  of  the 
contemplated  future  actfr— cures  the  irregu- 
larity and  ratifies  the  declaration.     It  has 
been   so  held   in  case  of   a  minor    (In   re 
Symanowski,  [C.  C]  168  Fed.  980),  and  the 
instant  case  is  the  same  in  principle.    The 
declaration  is  like  unto  declarations  of  in- 
tent to  purchase  public  lands.     If  invalid 
when  made,  in  that  they  are  made  by  aliens, 
minors,  or  for  lands  not  yet  open  to  them, 
yet,  if  maintained  until   after  the  reason 
of  invalidity  is  removed,  they  become  valid, 
and  the  purchase  can  be  made.     Still  fur- 
ther,   after    admission    to    citizenship,    the 
declaration     has     served     its     purpose,     is 
merged,  and  no  inquiry  will  be  made  into 
its    regularity,    if    admission    is   otherwise 
valid.      No    beneficial    purpose    would    be 
served  by  annulling  admission  under  such 
circumstances.     Herein   defendant's   admis- 
sion to  citizenship  was  neither  illegal  nor 
fraudulent,  within  section  15  of  the  Natu- 
ralization Act." 

Mistake  in  renunciation  of  allegiance. — 
Where  an  alien  through  inadvertence  or 
mistake,  and  with  no  unlawful  intention, 
makes  an  erroneous  statement  in  his  dec- 
laration of  intention  that  he  is  a  native  of 
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»  certain  foreign  country  and  intends  to 
renounce  allegiance  to  its  aoyereign,  when 
as  a  matter  of  fact  he  is  a  subject  of  an- 
other foreign  country,  his  certificate  of 
naturalization  issued  pursuant  to  such  dec- 
laration of  intention  is  not  one  illegally  pro- 
cured within  the  meaning  of  this  section. 
United  States  v.  Orend,  (W.  D.  Pa.  1916) 
221  Fed.  777 ;  United  States  v.  Viaropulos, 
(W.  D.  Pa.  1915)  221  Fed.  485. 

Errors  of  procedure,  such  as  would  vitiate 
the  judgments  of  all  courts,  are  not  within 
the  purview  of  this  section.  Jurisdiction  is 
herein  conferred  upon  the  federal  courts  to 
annul  judgments  of  naturalization  only 
when  procured  by  fraud  or  other  illegality 
aa  distinguished  from  errors  of  procedure. 
United  States  v.  Ness,  (K.  D.  la.  1914)  217 
Fed.  169. 

Jurisdiction.  —  The  word  "reside"  as 
used  in  this  section,  whether  it  be  taken  to 
require  a  domicile,  or  merely  an  abode,  con- 
templates choice  upon  the  part  of  the  natu- 
ralized citizen,  a  voluntary  sojourning  upon 
his  part.  So  in  United  States  v.  Gronich, 
(W.  D.  Wash.  1914)  211  Fed.  648,  it  was 
held  that  the  federal  court  of  a  district,  in 
which  a  naturalized  citizen  was  imprisoned 
in  a  penitentiary,  did  not  have  jurisdiction 
to  cancel  his  certificate  of  naturalization 
and  that  the  word  "reside"  could  in  no 
sense  be  held  to  apply  to  an  imprisoned  con- 
vict who  was  incarcerated  wholly  without 
his  consent  or  choice.  The  court  said:  **It 
being  apparent  that  the  provision  in  section 
16 — for  bringing  suit  where  a  naturalized 
alien  resides  at  the  time  of  bringing  suit — 
is  for  his  convenience,  it  is  clear  that  it 


would  be  more  for  the  advantage  of  the  pris- 
oner that  such  a  cause  should  be  tried  at  his 
domicile,  where,  presumably,  his  friends  and 
witnesses  reside,  than  within  the  jurisdic- 
tion of  his  incarceration,  where  he  would, 
in  such  a  case  as  the  present,  imprisoned 
away  from  his  domicile,  be  presumed  to  be 
among  strangers.  Defendant  is  held  in  this 
jurisdiction  by  process  of  the  court,  not  by 
reason  of,  but  against  his  will.  No  good 
reason  would  therefore  appear — even  in  the 
absence  of  a  statute — to  except  such  a  per- 
son from  the  general  rule  applicable  to 
litigants,  coming  within  a  court's  jurisdic- 
tion, exempting  them  from  civil  suit,  while 
within  such  jurisdiction  in  answer  to  the 
court's  process." 

Judgment  of  state  court  as  res  judicata. 
—  Where  the  state  court  has  undoubted  ju- 
risdiction to  hear  a  petition  for  naturaliza- 
tion as  presented  to  it,  its  judgment  there- 
upon is  res  ad  judicata.  United  States  ▼. 
Ness,  (N.  D.  la.  1914)  217  Fed.  169,  where- 
in the  court  said:  ''Congress  has  conferred 
upon  certain  state  courts  undoubted  juris- 
diction to  hear  the  applications  of  aliens 
to  become  citizens,  and  grant  or  deny  such 
applications  as  the  facts  may  warrant.  If 
their  judgments  are  not  reviewable  under 
the  state  practice.  Congress  has  not  provided 
for  a  review  of  them  by  some  appellate  court. 
If  citizenship  is  granted,  and  tiie  judgment 
is  not  tained  with  any  fraud  or  misconduct 
of  the  party  in  whose  favor  they  are  entered, 
such  judgments  are  final  and  conclusive 
against  attack  in  other  courts  of  co-ordinate 
jurisdiction." 


1912  Supp.,  p.  277,  sec.  3. 

Effect  of  Amendment.  —  In  the  case  of 
In  re  Fleury,  (E.  D.  N.  Y.  1915)  223  Fed. 
803,  an  application  of  one  Fleury  to  become 
a  citizen  of  the  United  States  was  granted 
by  virtue  of  the  above  amendment  which  was 
commented  on  as  follows:  "In  1910,  by  the 
act  of  June  25th,  Congress  amended  para- 
graph 2,  section  4,  by  inserting  after  the 
proviso  waiving,  in  some  cases,  the  require- 
ment that  a  petition  be  signed  in  the  ap- 
plicant's own  handwriting  (which  is  an  ex- 
ception in  favor  of  those  who  had  old 
petitions),  that  certain  parties  may  file 
their  application  in  the  same  wav  that  they 
might  have  done  if  they  had  first  papers 
in  their  possession  which  were  capable  of 
use.  This  amendment  provides  that  this 
may  be  done  only  in  a  case  where  the  per- 
son has  resided  in  the  United  States  con- 
tinuously 5  years  preceding  May  1,  1910. 
Any  such  'qualified*  person,  who  has  been 
misinformed,  either  to  the  extent  of  having 
the  impression  that  he  was  a  citizen,  or 
to  the  extent  of  having  the  impression  that 
he  was  qualified  to  become  a  citizen  upon 
having  his  petition  heard,  and  who  has 
shown  by  his  acts  that  in  good  faith  he  has 
either  assumed  or  exercised  the  duties  (in 
the  one  case)  of  a  citizen,  or  (in  the  other 
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case)  of  a  person  who  could  become  a  citizen 
as  soon  as  his  petition  could  be  heard,  may 
apply  to  the  court,  and  the  court  then  has 
jurisdiction  to  naturalize  the  alien  at  once 
if  'the  court  in  its  judgment  believes  that 
such  alien  has  been  for  a  period  of  more 
than  five  years  entitled  on  proper  proceed- 
ings to  be  naturalized.'  This  last  provision 
relates  to  the  5  years  immediately  preced- 
ing the  hearing,  rather  than  the  5  years 
from  1905  to  1910,  and  the  word  'entitled' 
is  equivalent  to  'qualified.'  In  the  present 
instance  the  applicant  is  within  the  juris- 
diction of  the  court.  He  has  resided  in  the 
United  States  over  18  years.  He  has  had 
first  papers  since  1897,  and  has,  because  of 
misinformation,  had  the  impression  that 
he  could  become  a  citizen  by  filing  his  appli- 
cation. He  has  admittedly  a  good  character. 
He  has  filled  positions  which  require  a  man 
to  be  a  citizen,  but  without  knowledge  of 
that  requirement,  having  recently  heard 
thereof,  and  having  recently  learned  of  his 
inability  to  use  his  original  first  papers.  He 
certainly  meets  the  requirements  that  he 
has  been  for  more  than  5  years  entitled, 
upon  proper  proceedings,  to  be  naturalized, 
because  he  meets  the  standards  of  intelli- 
gence, moral  character,  and  sufficiently  of 


1912  Supp^  p.  877,  sec.  8.        NATURALIZATION.       l»l«  Supp.,  p.  «77,  sec  a. 


belief  in  the  government  and  the  Consti- 
tution,  and  has  had  first  papers.  The  only 
possible  objection  is  that  the  last  6  years 
of  those  during  which  he  was  qualified, 
which  immediately  preceded  the  filing  of  his 
petition,  occurred  more  than  7  years  after 
the  adoption  of  the  Naturalization  Law. 
But  valid  first  papers  are  not  needed  in  such 
a  case,  for  the  object  of  the  section  is  to 
allow  action  'without  proof  of  former  dec- 
laration.' While  the  amendment  would  seem 
to  have  been  drawn  to  meet  cases  where 
citizeuB  who  have  declared  their  intention 
have  some  privilege,  such  as  voting,  yet  in 
the  state  of  New  York,  intended  citizens  are 
recognized  by  the  United  States  law  to 
have  certain  rights  and  protections  which 
distinguish  them  from  aliens,  even  though 
they  may  not  vote,  and  if  Congress  has  seen 
fit  to  help  out  those  who  by  mistake  did 
not  use  tneir  original  first  papers,  or  are 
seeking  to  rectify  a  mistake  on  the  part  of 
their  father  or  some  other  individual,  it 
would  seem  that  the  enforcement  of  an 
arbitrary  statute  of  limitation  against  the 
u£e  of  a  first  paper,  where  no  objection  is 
shpwn  in  any  way  to  the  applicant's  quali- 
fications, would  be  to  construe  the  intent 
of  Congress  as  a  penalty.  This  is  not  neces- 
sary in  a  statute  intended  to  convey  a 
privilege.  As  long  as  the  applicant  comes 
within  the  lejtter  of  this  amendment,  it 
would  seem  thlett  his  case  should  not  be  op- 
posed, unless  some  other  reason  can  be 
urged.  A  further  reason  in  this  case  for 
granting  the  application  is  that  the  peti- 
tion has  already  been  filed.  The  amendment 
of  the  law  plainly  contemplates  that  a  per- 
son may  apply  and  file  his  petition,  if  he 
complies  with  certain  requirements.  If  his 
petition  is  accepted,  and  he  is  allowed  to 
apply,  the  statute  of  limitations  has  been 
waived  by  the  court's  action.  Unless  it  is 
evident  that  the  circumstances  were  such 
that  the  receipt  of  the  application  was  not 
a  waiver,  it  would  seem  that  the  court 
should  not  withhold  a  certificate." 

In  In  re  Peters,  (W.  D.  Wash.  1914)  213 
Fed.  641,  the  court,  in  denying  an  applica- 
tion for  citizenship,  made  under  this  section, 
said:  ''It  is  manifest  from  this  act  that 
the  applicant  must  have  labored  and  acted 
under  the  impression  that  he  was  or  could 
become  a  citizen  of  the  United  States,  and 
exercised  the  rights  or  duties  of  a  citizen 
or  intended  citizen  of  the  United  States 
because  of  such  wrongful  information  or 
belief.  The  act  provides  as  a  further  pre- 
requisite to  admission  that  applicant  must 
prove  residence  in  the  United  States  for 
five  years  immediately  preceding  May  1, 
1905,  and  that  he  was  a  man  of  good  moral 
character,  attached  to  the  principles  of  the 
Constitution  of  the  United  States,  and  well 
disposed  towards  the  same,  and  in  other 
respects  qualified  to  become  a  citizen  of  the 
United  States,  save  in  the  one  respect  of 
the  declaration  of  intention.  The  applica- 
tion shows  that  applicant  was  born  May 
20,  18S5,  in  England  and  came  to  the  Unit- 
ed States  on  September  30th  of  the  same 
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year.  A  computation  from  the  date  of  birth 
to  May  1,  1905,  establishes  the  fact  that 
the  applicant  did  not  possess  the  qualifica- 
tion for  citizenship  upon  the  date  named 
because  of  age.  He  was  not  21  yea^  of  age, 
and  hence  not  within  the  provisions  of  the 
act." 

Alien  minor.  —  In  the  case  of  In  re  Joseph, 
(W.  D.  Tex.  1914)  214  Fed.  815,  it  appeared 
that  the  petitioner  made  application  for  let- 
ters of  citizenship  under  this  section  with- 
out making  a  previous  declaration  of  in- 
tention. Dismissing  the  petition  without 
prejudice  the  court  said:  "It  may  be  that, 
under  the  act  above  quoted,  a  minor  alien, 
above  the  age  of  18  years,  would  be  en- 
titled to  letters  of  citizenship  upon  filing 
his  declaration  of  intention  and  by  other- 
wise complying  with  the  requisites  of  the 
statute.  But  it  is  thought  that,  prior  to 
the  enactment  of  the  statute  of  1906,  al- 
though children  could  become  citizens 
through  the  naturalization  of  their  parents, 
yet  letters  could  issue  to  those  only  who  had 
attained  their  majority,  except  under  cer- 
tain circumstances  not  relevant  to  the  pres- 
ent inquiry.  See  Mutual  Benefit  Life  In- 
surance Co.  V.  Tisdale,  91  U.  S.  245,  23  L. 
ed.  314,  and  Boyd  v.  Thayer,  143  U.  S.  135, 
12  Sup.  Ct.  375,  36  L.  ed.  103.  In  the  case 
at  bar  the  applicant  attained  his  majority 
some  seven  months  after  the  passage  of  the 
present  law,  and  the  court  is  of  the  opin- 
ion that  he  was  not  entitled  to  naturaliza- 
tion, either  five  years  prior  to  May  1,  1910, 
or  five  years  prior  to  the  date  of  filing 
his  petition.  His  case  is,  therefore,  not  em- 
braced within  the  terms  of  section  3.  To 
authorize  the  court  to  grant  him  letters  of 
citizenship,  he  should  first  make  his  declara- 
tion of  intention,  and  thereafter  proceed  ac- 
cording to  the  provisions  of  the  naturaliza- 
tion statutes." 

The  "five  years"  referred  to  in  the  latter 
part  of  this  section  is  five  years  before  the 
hearing.  In  re  Ross,  (E.  D.  Pa.  1915)  223 
Fed.  366,  wherein  a  petition  of  one  Ross  for 
admission  to  citizenship  was  granted,  the 
court  saying:  "The  petition  failed  to  show 
the  applicant  to  have  made  the  declaration 
of  his  intention  to  become  a  citizen  required 
by  law.  The  absence  of  such  declaration  ia 
the  only  ground  of  opposition  to  his  ad- 
mission. His  petition  is  based  upon  the 
proposition  that  the  act  of  June  25,  1910, 
exempts  him  from  the  requirement  of  a 
preliminary  declaration.  It  is  conceded  that 
if  he  is  within  its  provisions  he  should  be 
admitted  to  citizenship.  The  only  reason 
alleged  for  rejecting  the  application  is 
based  upon  the  construction  given  to  the 
act  that  it  applies  only  to  those  who  might 
have  been  admitted  to  citizenship  before 
May  1,  1905.  This  applicant  could  not  have 
been  admitted  before  September  1,  1908.  Wfe 
are  referred  to  In  re  Urdang,  (D.  C.)  212 
Fed.  557,  in  support  of  this  construction  of 
the  act.  It  does  in  principle  support  the 
objection.  It  is  furthermore  desirable  that 
the  naturalization  acts  should  be  given  the 
same  meaning  throughout  the  Unit^  States. 


1918  Supp^  p.  277,  sec.  3. 
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Until,  howeyer,  a  coiirt  is  controlled  by  an 
authoritatively  binding  ruling,  it  cannot  de- 
prive a  petitioner  of  that  which  the  court 
nnda  to  be  his  right.  In  the  first  instance, 
citizenship  is  not  a  right,  but  a  high  privi- 
lege only.  When,  however,  the  privilege  is 
conferred  by  law,  an  applicant  acquires  a 
right  to  whatever  privileges  the  law  confers. 
His  charter  is  still  the  law  as  made,  and 
the  4ta  lex  scripta'  principle  applies.  It 
is  always,  nevertheless,  helpful  to  come  to 
an  understanding  of  the  purpose  and  spirit 
of  the  law  in  order  to  interpret  its  letter. 
The  naturalization  law  required  a  prelimi- 
nary declaration  of  intention  by  the  appli- 
cant. The  purpose  of  this  is  manifest. 
'The  exercise  of  the  rights  and  duties  of 
citizenship'  by  one  who  thinks  himself  in 
good  faith  a  citizen  meets  in  spirit  the  pur- 
pose of  this  provision.  No  one  could  say, 
however,  that  it  could  be  accepted  without 
statutory  authority  as  a  substitute  for  the 
requirement  of  the  law.  It  is,  moreover, 
within  the  knowledge  of  all  who  have  had 
any  personal  touch  with  the  machinery  of 
elections,  that  the  more  rigorous  and  ex- 
acting application  of  the  rules  of  evidence 
to  proof  of  the  right  to  the  elective  fran- 
chise, which  registration  and  other  like 
laws  have  made  necessary,  has  resulted  in  a 
denial  of  the  right  of  citizenship  to  many 
who  had  long  exercised  that  right  and  to 
whom  it  doubtless  belonged,  although  the 
evidence  of  the  fact  had  been  lost  or  never 
held  by  them.  The  act  of  June  25,  1910, 
was  intended  to  relieve  some  of  this  class. 
Only  applicants  who  possess  the  following 
qualifications  are  entitled  to  the  benefit 
of  the  act: 

'^1.  They  must  be  of  the  class  of  persons 
who  under  existing  laws  may  become  cit- 
izens. 

"2.  They  must  have  resided  in  the  United 
States  continuously  from  May  1,  1905,  to 
May  1,  1910,  being  five  years  next  preced- 
ing May  1,  1910. 


''3.  They  must  in  good  faith  have  exercised 
the  right  of  citizenship  under  the  mistaken 
belief  that  they  had  the  right  to  so  act. 

"4.  They  must  make  'a  showing  of  these 
facts  satisfactory  to  the  court'  etc.,  'and 
(if)  the  court  in  its  judgment  believes  that 
(any)  such  person  has  been  for  a  period 
of  more  than  five  years  entitled  upon  proper 
proceedings  to  be  naturalized,'  etc.,  they 
shall  receive  certificates,  etc.,  and  may  re- 
ceive them  without  proof  of  the  filing  of  a 
declaration  of  intention,  etc. 

"This  would  seem  to  mean  that  the  other 
things  done  may  be  accepted  in  lieu  of  a 
declaration  of  intention.  It  is  admitted 
that  this  applicant  meets  every  one  of  these 
conditions  enumerated  as  1,  2,  3,  and  4. 
Why,  then,  may  a  certificate  not  issue  to 
him?  The  answer  we  are  asked  to  accept  as 
sufficient  is  because  the  law  requires  the 
judge  to  find  that  the  applicant  might  have 
been  admitted  on  May  1,  1905.  In  other 
words,  the  five  years  referred  to  in  the 
latter  part  of  the  act  is  not  five  years  be- 
fore the  hearing,  but  five  years  before  May 
1,  1910.  We  cannot  accept  this  interpreta- 
tion. If  correct,  the  qualification  we  have 
called  (2)  must  be  ordinarily  a  residence 
of  'ten  years  next  preceding  May  1,  1910,' 
instead  of  five  years  as  the  act  prescribes. 
We  cannot  see  that  the  word  'and'  at  the 
beginning  of  this  clause  of  the  act  can  have 
the  effect  of  changing  'five^  to  'ten'  in  the 
earlier  clause.  The  present  applicant  might 
have  been  naturalized  on  September  1,  1908. 
In  consequence,  he  'has  been  for  a  period  of 
more  than  five  years  entitled  upon  propef 
proceedings  to  be  naturalized.'  He  has 
complied  in  all  respects  (other  than  a  dec- 
laration of  intention)  with  the  requirements 
of  the  naturalization  laws,  and  it  seems  to 
us  that  admission  to  citizenship  under  the 

Provisions  of  the  act  of  June  25,  1910,  is 
is  right.' 


it 
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Vol.  V,  p.  285,  sec.  1 462. 


This  section  is  dted  in  White  v.  U.  S.,      fected  by  this   section.     White  t.   U.   S., 
239  U.  S.  608,  affirming  49  Ct.  CI.  702.  1916)    239  U    S.  608,  affirming  49  Ct.  a. 
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NEUTRALITY. 


Vol.  V,  p.  366,  sec.  5286. 

TransporUtioii  of  arms,  ammunitioii  and 
munitions  of  war  to  foreign  country.— -In 
Mellen  v.  Times-Mirror  Co.,  (1914)  167 
Gal.  687,  140  Pac.  277,  Ann.  Gas.  1916C  766, 
it  appeared  that  damages  were  sought  for 
an  alleged  libel  on  the  plaintiff  b^  the  de- 
fendant newspaper  charging  him  with 
''filibustering,"  and  carrying  arms  and  am- 
munition for  the  Mexican  insurrectos.  It 
was  alleged  that  by  the  language  used  de- 
fendant intended  to  charge  and  to  be  un- 
derstood as  charging  that  plaintiff  was  en- 
gaged in  carrying  on  what  is  commonly 
known  as  a  "nlibustering  expedition/'  and 
was  a  criminal  by  violating  the  neutrality 
laws  of  the  United  States  in  carrying  arms 
and  ammunition  to  and  for  the  subjects  of 
a  foreign  country,  which  was  at  peace  with 
this  government,  but  which  subjects  were  in 
a  state  of  insurrection  against  their  own 
government;  and  further  that  the  article 
was  so  understood  by  the  readers  of  said 
paper.  On  the  question  whether  the  acts 
attributed  to  the  plaintiff  constituted  a 
crime  under  this  section,  the  court  said: 
"In  view  of  the  decisions,  it  seems  clear 


that  the  acts  attributed  to  plaintiff  and  his 
associates  by  the  article  in  question  did  not 
constitute  a  crime  under  any  law  of  the 
United  States.  It  is  thoroughly  settled  that 
it  is  not  an  offense  against  the  neutrality 
laws  of  the  United  States  to  transport  arms, 
ammunition,  and  munitions  of  war  from 
this  country  to  any  foreign  country,  whether 
they  are  to  be  there  used  in  war  or  not. 
Section  6286,  U.  S.  Revised  Statutea,  pro- 
hibits simply  any  person,  within  the  terri- 
tory or  jurisdiction  of  the  United  States, 
beginning  or  setting  on  foot,  or  providing  or 
preparing  the  means  for,  'any  military  ex- 
pedition or  enterprise  to  be  carried  on  from 
thence'  against  another  friendly  power,  and 
does  not  prohibit  the  mere  engaging  in 
transportation  of  arms  or  ammunition  as 
a  commercial  venture,  nor  peaceable  aid 
rendered  to  either  belligerent,  so  long  aa 
this  aid  arises  indirectly  only  through  com- 
mercial dealings.  An  expedition  or  enter- 
prise designed  only  to  transport  munitioiia 
of  war  as  merchandise  for  a  foreign  belli- 
gerent, though  for  the  use  of  an  army,  ia  not 
within  the  inhibition/' 


OFFICERS  OF  MERCHANT  VESSELS. 


Vol.  V,  p.  400,  sec.  4442. 

Finality  of  inspector's  decisions.  —  The 
courts  have  no  authority  to  review  the  find- 
ings of  the  steamboat  inspectors  by  appeal 
or  writ  of  error.  The  most  they  can  do 
IB  to  see  that  the  inspectors  act  within  their 
jurisdiction,  and  that  the  constitutional 
and  statutory  rights  of  citizens  are  not  im- 
paired. Williams  v.  Potter,  (G.  G.  A.  2d. 
Cir.  1916)  223  Fed.  423,  affirmvng  210  Fed. 
318. 

Construction  of  rule.  —  Rule  6,  subdivi- 
sion 7  of  the  general  rules  and  regulations 
of  the  board  of  supervising  inspectors  re- 
quiring an  applicant  who  has  failed  in  ex- 
amination to  secure  a  pilot's  license  to  wait 
a  year  before  being  entitled  to  another  ex- 
amination is  a  reasonable  and  valid  regula- 
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tion  withhi  this  section.  Williams  t.  Pot- 
ter, (N.  D.  N.  Y.  1913)  210  Fed.  318, 
{affirmed  223  Fed.  423)  wherein  the  court 
said: 

"  'Whenever'  strictly  construed  means  'at 
whatever  time;  at  what  time  soever.'  Con- 
strue the  statute  in  this  strict  sense,  and 
the  applicant  would  be  entitled  to  repeated 
examinations  night  or  day  so  often  aa  he 
should  apply.  There  would  be  no  discre- 
tion whatever  residing  in  the  board  of  in- 
spectors. It  is  obvious  that  a  reasonable 
construction  should  be  given  this  statute, 
and,  if  the  applicant  for  a  pilot's  license  ia 
given  a  fair  examination  once  each  year,  it 
seems  to  me  the  intent  and  spirit  of  the 
sections  is  fully  complied  witlu' 


M 


PATENTS. 


Vol.  V,  p.  417,  sec.  4883. 

Njitme  of  patent.  —  A  patent  is  a  con- 
tract between  the  government  on  behalf  of 
the  people  and  the  patentee,  the  validity  of 
which  must  be  presumed.  Railroad  Supplj 
Co.  V.  Hart  Steel  Ck).,  (C.  C.  A.  7th.  Cir. 
1015)    222  Fed.  261. 


Suit  by  private  citizen.  —  Only  the  Unit- 
ed States  can  maintain  a  bill  to  annul  a 
patent  on  the  ground  of  fraud  in  its  procure- 
ment. Briggs  V.  United  Shoe  Machinery 
Ck).,  (1916)  239  U.  S.  48,  36  S.  Ct.  6. 


Vol.  V,  p.  419,  sec.  4884. 

Pioneer  patent.  —  To  the  same  effect  as 
the  original  note,  see  Goodwin  Film  etc.,  Co. 
V.  Eastman  Kodak  Co.,  (C.  C.  A.  2d  Cir. 
1914)  213  Fed.  231;  Treibacher-Chemische 
Werke,  etc.,  Co.  v.  Roessler  etc.,  Chemical 
Co.,   (C.  C.  A.  2d  Cir.  1914)   219  Fed.  210. 

Where  patentees  might  fairly  be  consider- 
ed pioneers  in  a  practical  art,  as  of  flying 
with  heavier  than  air  machines,  their  claims 
are    entitled    to    a    liberal    interpretation. 


Wright  Co.  V.  Herring-Curtiss  Co.,  (0.  0. 
A.  2d.  Cir.  1914)  211  Fed.  654. 

Liberal  construction.  —  Where  an  inven- 
tion is  broadly  new  the  patent  is  entitled 
to  a  broad  construction  and  the  claims  are 
entitled  to  a  liberal  application  of  the  doc- 
trine of  equivalents.  Brothers  v.  Lidger- 
wood  Mfg.  Co.,  (C.  G.  A.  2d.  Cir.  1915)  223 
Fed.  359. 


Vol.  V,  p.  421,  sec.  4886. 

I.  Who  Mat  Obtain  Patents. 

The  man  who  first  reduces  an  invention 
to  practice.  —  To  the  same  effect  as  the 
original  note,  see  General  Elec.  Co.  v.  Stein- 
berger,  (C.  C.  A.  2d  Cir.  1914)  214  Fed. 
781;  Otis  Elevator  Co.  v.  Interborough 
Rapid  Transit  Co.,  (C.  C.  A.  2d.  Cir.  1915) 
222   Fed.   501. 

Joint  invention.  —  There  appears  to  be 
some  confusion  in  the  cases  as  to  what  con- 
stitutes joint  invention.  In  De  Laski,  etc., 
Circular  Woven  Fire  Co.  v.  W.  R.  Thropp, 
etc  Co.,  (D.  C.  N.  J.  1914)  218  Fed.  458, 
the  court  defined  the  principles  underlying 
joint  invention  in  a  combination  patent  in 
which  a  number  of  elements  are'  present,  as 
follows:  "In  order  to  constitute  two  per- 
sons joint  inventors,  it  is  not  necessary  that 
exactly  the  same  idea  should  have  occurred 
to  each  at  the  same  time,  and  that  they 
should  work  out  together  the  embodiment 
of  that  idea  in  a  perfected  machine.  The  con- 
ception of  the  entire  device  may  be  due  to 
one,  but  if  the  other  makes  suggestions  of 
practical  value,  which  assisted  in  making 
out  the  main  idea  and  making  it  operative, 
or  contributes  an  independent  part  of  the 
entire  invention,  which  is  united  with  the 
parts  produced  by  the  other  and  creates  the 
whole,  he  is  a  joint  inventor,  even  though 
his  contribution  be  of  comparatively  minor 
importance  and  merely  the  application  of 
an  old  idea.  Worden  v.  Fisher,  supra;  Con- 
0olidatedy    etc.    Apparatus    Co.   v,    Woerle, 
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supra;  Schlicht,  etc.  Co.  v.  Chicago  Sew- 
ing Machine  Co.,  supra;  Quincey  v.  Krause, 
supra;  Vrooman  v.  Penhollow,  179  Fed.  297, 
102  C.  C.  A.  484  (6th  Cir.) ;  American  Pat- 
ent Diamond  Dop  Co.  v.  Wood,  (C.  C.)  189 
Fed.  391;  Carter  v.  Perry,  8  O.  G.  618; 
Chase  v.  Chaae,  4  O.  G.  4.  If  the  conception 
or  contribution  of  one  covers  a  distinct  and 
independent  part  of  the  patented  device,  and 
is  not  an  element  which  contributes  to  the 
operativeness  of  the  completed  device,  or  is 
not  included  in  the  claims  covering  a  com- 
bination of  elements,  or  is  the  subject  of  a 
separate  claim  in  the  same  patent,  such 
person  is  not  a  joint  inventor.  Worden  v. 
Fisher,  supra;  Stewart  v.  Tenk,  (C.  C.)  32 
Fed.  665;  Heulings  v.  Reid,  (C.  C.)  68  Fed. 
868;  Welsbach  Light  Co.  v.  Cosmopolitan 
Incandescent  Gaslight  Co.,  (C.  C.)  100  Fed. 
648  (affirmed  C.  C.  A.  7th  Cir.  104  Fed. 
83,  43  C.  C.  A.  418;  contra,  Welsbach  Light 
Co.  V.  American  Incandescent  Lamp  Co.,  98 
Fed.  613,  39  C.  C.  A.  185  [2d  Cir.] ) ;  De 
Laval  Separator  Co.  v.  Vermont  Farm  Mach. 
Co.,  135  Fed.  772." 

Joint  patentees.  -^  Letters  patent  may  be 
issued  to  joint  inventors  as  joint  patentees. 
Under  such  grant  the  rule  is  elementary 
that  each  of  the  patentees  becomes  vested 
with  an  undivided  half  interest  therein, 
creating  the  relation  between  them  of  coten- 
ants  for  all  benefits  of  the  grant,  so  that 
each  becomes  entitled  to  the  use  thereof 
without  accountability  to  the  other  coten- 
ant.     No  relation  of  copartnership  is  in- 
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volved  in  such  ownership.     Drake  y.  Hall, 
(C.  C.  A.  7th  Cir.  1914)    220  Fed.  905. 

Joint  patent  for  inyention  by  one.  —  To 
the  same  effect  as  the  original  note,  see  De 
Laski,  etc.  Circular  Woven  Tire  Co.  v.  W. 
R.  Thropp,  etc.,  Co.,  (D.  C.  N.  J.  1914) 
218  Fed.  458,  wherein  the  court  said:  "It 
is  well  settled  that  a  patent  issued  to  two  or 
more  persons  as  joint  inventors  is  invalid 
where  one  of  them  is  the  sole  inventor. 
This  defense  has  however,  always  been  re- 
garded as  technical  and  looked  upon  with 
disfavor  by  the  courts,  and  clear  and  con- 
viucing  proof  has  uniformly  been  required 
to  sustain  it." 

Perfection  to  highest  degree.  —  To  the 
same  effect  as  the  original  note  see  Goodwin 
Film  Co.  V.  Eastman  Kodak  Co.,  (C.  C.  A. 
2d  Cir.  1914)  213  Fed.  231,  wherein  the 
court  said:  "The  patent  law  does  not  require 
that  an  inventor  shall  have  succeeded  in 
bringing  his  art  to  the  highest  degree  of  pre- 
fection;  it  is  enough  if  the  skilled  in  the 
are  understands  the  process  and  the  speci- 
fication points  out  a  practical  way  of  per- 
forming it." 

II.  What  Mat  Be  Patented. 

Statutory  classes  only.  —  To  the  same 
effect  as  the  original  note,  see  Troy  Laundry 
Machinery  Co.  v.  Columbia  Mfg.  Co.,  (£.  D. 
Pa.  1914)  217  Fed.  787. 

The  only  patentable  inventions  are  those 
belonging  to  the  classes  stated  in  the  stat- 
ute under  which  an  invention  to  be  patent- 
able must  be  useful  as  well  as  new.  Closz 
etc.  Mfg.  Co.  V.  J.  I.  Case  Threshing  Mach. 
Co.,   (D.  C.  Minn.  1913)   216  Fed.  937. 

A  new  and  useful  improvement  upon  an 
old  machine.  —  To  the  same  effect  as  the 
original  note,  see  Wright's  Automatic  To- 
bacco Packing  Mach.  Co.  v.  American  To- 
bacco Co.,  (E.  D.  Va.  1915)  220  Fed.  163, 
wherein  the  court  said:  "The  real  inquiry, 
in  such  a  case,  is  whether  the  proposed 
claims  present  something  new  and  useful 
in  the  art  and  involve  inventive  genius.  If 
so,  such  claims  are  patentable,  although,  in 
a  sense,  they  may  constitute  improvements 
on  the  old  of  former  appliance.  Necessarily, 
the  subject  generally  would  have  been  con- 
sidered in  the  old  patent,  if  then  thought 
of,  and  developed  before  securing  the  patent, 
but  that  does  not  prevent  future  advance- 
ment and  discoverv  beyond  what  was  ori- 
ginally dreamed  oi,  and  the  entension  and 
development  of  proposed  inmprovements 
along  the  same  line,  gained  by  inventive 
genius  and  skill,  it  may  be,  from  experi- 
ments with  the  old  appliances.  The  advance 
in  the  science,  the  improvement  in  the  art, 
the  making  of  something  useful  and  bene- 
fical  out  of  something  theretofore  crude 
and  inoperative,  howevermuch  the  original 
model  may  appear  to  be  like  the  perfect 
design,  is  at  least  what  the  public  is  inter- 
ested in,  and  is  what  the  monopoly  of  the 
patent  is  granted  for,  to  the  end  that  the 
real  advantage  and  benefit  secured  may  be- 


come the  property  of  the  public  at  the  ez« 
*  piration  of  the  patent  period.  Such,  it 
seems  to  the  court,  is  the  character  of  im- 
provement in  this  case,  and  in  the  patent 
m  suit,  as  respects  the  claims  thereof  here- 
inbefore enumerated,  something  of  value  is 
furnished  to  the  state  of  the  art,  valuable 
and  useful  in  the  business  for  which  it  was 
designed,  adding  much  to  the  economy  and 
efiiciency  of  the  machine,  which  was  not 
anticipated  either  by  the  original  Rose  patr 
ent,  or  others,  in  the  prior  art,  and  this 
seems  to  have  been  fully  attested,  so  far  as 
the  defendant  is  concerned,  by  the  fact  that 
upon  the  marketing  of  the  new  device,  the 
old  machine  was  discarded  and  abandoned, 
resulting  in  a  total  loss  to  the  complainant^ 
save  as  to  its  'junk'  value.  Authorities  to 
sustain  this  view  could  be  cited  almost 
without  number,  and  reference  need  only  be 
made  to  the  recent  case  of  Diamond  Rubber 
Co.  V.  Consol.  Tire  Co.,  220  U.  S.  428,  31 
Sup.  Ct.  444,  65  L.  ed.  627." 

Manufacture.  —  The  term  "manufacture** 
as  used  in  the  patent  law,  has  a  very  com- 
prehensive sense,  embracing  whatever  is 
made  by  the  art  or  industry  of  man,  not  be- 
ing a  machine,  a  composition  of  matter  or 
a  design.  Thus  an  improvement  in  mauso- 
leum construction,  aimed  at  securing  con- 
venience, preservation  of  the  body  and  suii- 
tary  conditions  is  a  patentable  manufacture 
under  the  statute.  International  Mauso- 
leum Co.  V.  Sievert,  (C.  C.  A.  6th.  Cir.  1914) 
213  Fed.  225. 

A  device  or  article  used  in  a  method  of 
doing  business,  as  a  street  railroad  transfer 
ticket,  devised  as  a  time  check  on  passen- 
gers and  conductors,  has  been  held  to  be 
covered  by  the  term  "manufacture."  Cin- 
cinnati Traction  Co.  v.  Pope,  (C.  C.  A.  6th 
Cir.  1913)  210  Fed.  443. 

The  term  also  covers  the  arch  of  a  bridge 
or  similar  structure.  Thacher  v.  Baltimore, 
(D.  C.  Md.  1916)   219  Fed.  909. 

A  process,  within  the  terms  and  meaning 
of  the  statute,  is  a  useful  art  and  may  be 
patentable  although  the  machinery  necessary 
to  perform  the  process  may  not  be  patenta- 
ble. It  is  defined  to  be  a  "mode  of  treatment 
of  certain  materials  to  produce  a  given  re- 
sult. It  is  ap  act,  or  series  of  acts,  performed 
upon  the  subject-matter  to  be  transformed 
and  reduced  to  a  different  state  or  thing. 
If  new  and  useful  it  is  just  as  patentable 
as  a  piece  of  machinery.  In  the  language  of 
the  patent  law,  it  is  an  art.  The  machinery 
pointed  out  as  suitable  to  perform  the  pro- 
cess may,  or  may  not,  be  new  or  patentable; 
whilst  the  process  itself  may  be  altogether 
new  and  produce  an  entirely  new  result. 
The  process  requires  that  certain  things 
should  be  done  with  certain  substances  and 
in  a  certain  order;  but  the  tools  to  be  used 
in  doing  this  may  be  of  secondary  conse- 
quence." Ball  V.  Coker,  (CCA.  4th  Cir. 
1913)   210  Fed.  278. 

A  process  which  is  new,  novel  and  useful, 
carried  out  by  a  structure  new  in  its  com- 
bination and  in   its  application   is  patent- 
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able.      Merrell-Soule   Co.    ▼.    Natural    Dry 
Milk  Co.,  (N.  D.  N.  Y.  1914)  217  Fed.  578. 

The  product  and  the  process  constitute 
one  invention.  Holstein  v.  Zeeland  Orna- 
mental Co.,  (C.  C.  A.  6th  Cir.  1914)  211 
Fed.  462. 

Scientific  principle.^ A  principle,  such  as 
the  transformation  of  electric  energy  into 
motion,  cannot  be  patented.  Thus  where  the 
prior  patentee  claimed  a  monopoly  upon  a 
wireless  receiver  which  directly  transformed 
the  energy  of  the  wave  train  into  energy 
of  motion,  the  court  held  that  this  applica- 
tion of  natural  phenomenon  could  not  be 
claimed  as  a  pioneer  invention,  since  the 
principle  was  a  scientific  commonplace  long 
known  to  the  world.  National  Elec.  Signal- 
ing Co.  V.  Telefunken  Wireless  Tel.  Co.,  (S. 
D.  N.  Y.  1913)  209  Fed.  866. 

A  system  of  doing  business.  — A  piece  of 
card  board  paper  with  printed  matter  or 
composition  on  both  sides  thereof  and  divid- 
ed on  one  side  by  perforated  lines,  used  in 
a  system  of  carrying  on  business,  may  be 
patented  although  the  elements  or  ingre- 
dients employed  are  not  themselves  of  pat- 
entable nature.  Benjamin  Menu  Card  v. 
Rand,  (N.  D.  111.  1894)  210  Fed.  285. 

The  function  or  result  of  the  operation  of 
a  machine  or  combination  may  not  be  the 
subject  of  a  patent.  The  means  by  which 
the  function  is  performed,  and  these  alone, 
are  patentable.  Crown  Cork,  etc.  Co.  v. 
Bond  Bottle  Sealing  Co.,  (D.  C.  Del.  1914) 
217  Fed.  891. 

Principle,  idea,  etc.  ^  To  the  same  effect 
as  original  note,  see  Triebacher  Chemische 
Werke  Gesellschaft  Mit  Beschrftnkter  Haf- 
tung  V.  Roessler  etc.  Co.,  (S.  D.  N.  Y.  1914) 
214  Fed.  410,  wherein  the  court  held  that 
the  ascertainment  of  a  natural  phenomenon 
does  not  constitute  a  patentable  invention. 


III.  iNTKICTIOir. 

Definition.  —  Invention  is  creation  rather 
than  progression,  origin  not  improvement. 
It  is  the  veritable  fin&ig  of  something  new, 
something  that  did  not  exist  before.  Rem- 
busch  V.  Bennethum  (E.  D.  Pa.  1914)  214 
Fed.  267. 

Invention  in  the  sense  of  the  patent  law. 
—  To  the  same  effect  as  the  original  note, 
see  Moline  Plow  Co.  v.  Rock  Island  Plow. 
Co.,  (C.  C.  A.  7th  Cir.  1914)  212  Fed.  727, 
wherein  the  court  said:  "In  order  to  con- 
stitute an  invention  in  the  sense  in  which 
that  word  is  employed  in  the  patent  act,  the 
party  alleged  to  have  produced  it  must  have 
proceeded  so  far  as  to  have  reduced  his  idea 
to  practice  and  have  embodied  it  in  the 
same  distinct  form." 

Product  of  mechanical  skill.  ^  To  the 
same  effect  as  the  original  note,  see  D'Arcy 
V.  Sheffield  Car  Co.,  (C.  C.  A.  6th  Cir.  1914) 
213  Fed.  483;  W.  F.  k  J.  Barnes  Co.  v. 
Vandyck  Churchill  Co.,  (C.  C.  A.  2d  Cir. 
1914)  213  Fed.  636;  Safety  Car  Heating, 
etc.,  Co.  V.  United  States,  Light,  etc.,  Co., 
(W.  D.  N.  Y.  1914)  222  Fed.  320. 
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The  substitution  on  an  assembling  sheet 
in  a  caramel  holder  of  a  perforate  for  an 
imperforate  bottom  involves  only  mechanical 
originality  and  is  not  such  an  innovation  as 
to  constitute  invention.  Glen  Rock  Co.  v. 
American  Caramel  Co.,  (C.  C.  A.  3d  Cir. 
1913)   209  Fed.  619. 

Mechanical  skUl  and  invention  distin- 
guished.—  To  the  same  effect  as  the  orig- 
inal note,  see  Valvona-Marchiony  Co.  v. 
Perella,  (C.  C.  A.  3d  Cir.  1914)  212  Fed. 
168;  McClave-Brooks  Co.  v.  M.  H.  Treadwell 
Co.,  (M.  D.  Pa.  1914)  212  Fed.  442;  Farm- 
ers* Handy  Wagon  Co.  v.  Beaver  Silo,  etc., 
Mfg.,  Co.,   (E.  D.  Wis.  1914)  219  Fed.  234. 

Mere  mechanical  adjustment.  —  To  the 
same  effect  as  original  note,  see  Palmer  v. 
Superior  Mfg.  Co.,  (C.  C.  A.  2d  Cir.  1913) 
210  Fed.  452;  Positive  Lock  Washer  Co.  v. 
Reliance  Mfg.  Co.,  (N.  D.  Ohio  1913)  214 
Fed.  134;  Stockland  v.  Russell  Grader  Mfg. 
Co.,  (C.  C.  A.  8th  Cir.  1916)  222  Fed.  906. 

But  the  presumption  of  invention  is  not 
necessarily  overcome  by  the  fact  that  an 
expert  is  able  to  build  up  the  patented  de- 
vice by  selecting  parts  taken  from  a  prior 
art.  Stead  Lens  Co.  v.  Kryptok  Co.,  (C.  C. 
A.  8th  Cir.  1914)  214  Fed.  368. 

The  simplicity  or  obviousness  of  a  de- 
vice.—  To  the  same  effect  as  the  original 
note,  see  Barry  v.  Harpoon  Castor  Mfg.  Co., 
(C.  C.  A.  2d  Cir.  1913)  209  Fed.  207. 

Similarity  to  other  devices.  —  Resem- 
blance in  mere  physical  appearance  is  not 
a  test  of  infringement.  Invention  depends 
not  on  the  question  of  the  similarity  of  a 
patented  article  but  upon  the  principle  on 
which  it  operates.  International  Curtis 
Marine  Turbine  Co.  v.  William  Cramp,  etc., 
Co.,  (C.  C.  A.  3d  Cir.  1914)  211  Fed.  124. 

Mere  improvement.  —  lo  the  same  effect 
as  the  original  note,  see  American  Fruit 
Machinery  Co.  v.  Robinson,  (C.  C.  A.  3d 
Cir.  1914)  219  Fed.  226;  Hyde  v.  Minerals 
Separation,  (C.  C.  A.  9th  Cir.  1914)  214 
Fed.  100;  Whitehead  v.  Kortz,  (C.  C.  A. 
6th  Cir.  1914)  212  Fed.  736. 

It  is  not  a  patentable  invention  to  im- 
prove a  gem  setting  by  merely  building 
solid  that  which  in  the  prior  art  was  sold- 
ered together.  Whether  the  making  solid 
is  by  actual  casting  or  by  stamping,  is  prima 
facie  immaterial.  The  right  to  improve  in 
that  way  is  a  public's  right  of  which  no 
patentee  or  judicial  tribunal  can  justly  de- 
prive the  public.  Lawson  v.  Metal  Products 
Corp.,  (C.  C.  A.  1st  Cir.  1913)  209  Fed.  51. 

A  prior  patent  in  a  crowded  art,  as  in 
photographic  devices,  in  which  there  is  no 
broad  range  of  equivalents,  is  not  infringed 
by  an  improved  arrangement  which  omits 
one  of  the  parts  of  the  earlier  invention. 
Wollensak  Optical  Co.  v.  Ilex  Optical  Co., 
(C.  C.  A.  2d  Cir.  191^)   209  Fed.  232. 

Invention,  in  the  nature  of  improvements, 
is  the  discovery  of  deficiencies  in  the  prior 
devices  and  so  pointing  out  means  of  over- 
coming them,  that  there  is  a  specific  develop- 
ment in  an  old  art.  James  Clark  Jr.  Elec- 
tric Co.  V.  United  States,  Electrical  Tool 
Co.,  (N.  D.  III.  1914)  217  Fed.  262. 
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The  increasa  of  spooA  of  an  opoimtion. — 
To  the  aame  effect  as  the  original  note,  see 
American  firuit  Machinery  Co.  ▼.  Robinson, 
(C.  O.  A.  8d  Gir.  1914)  219  Fed.  225. 

Chance  of  siae  or  proportion.  —  To  the 
same  effect  as  the  original  note,  see  Edison 
▼.  Alsen's  American  Portland  Cement 
Works,  (C.  C.  A.  2d  Cir.  1914)  219  Fed. 
896,  wherein  the  court  held  that  a  mere 
matter  of  construction  such  as  the  elonga- 
tion of  a  machine,  the  only  result  of  the 
change  being  to  produce  a  larger  output, 
did  not  involve  patentable  inventicm.  And 
to  a  like  effect  see  Adrian  Wire  Fence  Co.  v. 
United  Fence  Co.,  (C.  C.  A.  6th  Cir.  1915) 
223  Fed.  342,  wherein  it  was  held  that 
a  mere  carrying  forward  of  the  original 
thought,  a  change  only  in  form,  proportions, 
or  degree,  doing  the  same  thing  in  the  same 
way,  by  substantially  the  same  means,  with 
better  results,  is  not  such  an  invention  as 
will  sustain  a  patent. 

Change  in  form,  etc.  —  To  the  same  effect 
aa  the  original  note,  see  Hyde  v.  Minerals 
Separation,  (C.  C.  A.  9th  Cir.  1914)  214 
Fed.  100.  See  further  to  the  same  effect 
Safety  Car  Heating,  etc.,  Co.  v.  United 
States  Light,  etc.,  Co.,  (W.  D.  N.  Y.  1914) 
222  Fed.  318,  wherein  it  was  held  that  the 
vertical  suspension  of  a  dynamo,  for  a  car 
lighting  system,  so  as  to  permit  it  to  swing 
more  freely  with  the  movement  of  the  train, 
instead  of  in  an  inclined  position  which  was 
the  common  method  of  suspension,  did  not 
involve  invention. 

A  change  in  the  arrangement  and  con- 
struction by  which  defects  are  corrected,  ad- 
vantages increased  and  disadvantages  mini- 
mized may  disclose  high  invention.  Thus 
it  has  been  held  that  a  low-speed  impulse 
turbine,  which  while  using  the  general  prin- 
ciple of  pressure  staging  of  the  prior  art, 
used  it  so  as  to  avoid  clearances  and 
axial  thrust,  and  while  extracting  kinetic 
power  by  a  nonconverging  nozzle  as  was 
done  in  a  prior  art,  avoided  the  creation  of 
high  speed,  wasteful  nonuse  of  potential 
power,  combining  the  excellencies  and  avoid- 
ing the  faults  of  its  predecessor,  was  a 
patentable  invention.  International  Curtis 
Marine  Turbine  Co.  v.  William  Cramp,  etc., 
Co.,  (C.  C.  A.  3d  ar.  1914)   211  Fed.  124. 

Mere  change  in  form  or  composition  of  a 
device  or  of  some  of  the  mechanical  elements 
of  a  combination  does  not  involve  such  a 
degree  of  invention  as  will  avoid  infringe- 
ment, where  the  principle  or  mode  of  opera- 
tion of  the  patented  improvement  or' com- 
bination does  not  involve  such  a  degree  of 
invention  as  will  avoid  infringement,  where 
the  principle  or  mode  of  operation  of  the 
patented  improvement  or  combination  is 
adopted,  unless  the  form  or  composition  is 
the  distinguishing  characteristic  of  the  in- 
vention. Zittlosen  Mfg.  Co.  v.  Boss,  (C.  C. 
A.  8th  Cir.  1914)  219  Fed.  887. 

Cheaper  device.  —  Although  a  new  device 
may  be  cheaper  and  lighter,  patentable 
novelty  cannot  be  inferred  from  such  facts, 
nor  can  invention  be  predicated  on  them. 
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Fischer  v.  Antomobile  Supply  Mfg.  Co.,  (C. 

C.  A.  2d.  Cir.  1913)  209  Fed.  225. 

The  snbatantial  equivalent  of  a  thing. — 
To  the  same  effect  as  the  original  note,  see 
Read  Mach.  Co.  v.  Jaburg,  (S.  D.  K.  Y. 
1915)  221  Fed.  662,  wherein  the  court  said: 
''It  is  not  necessary  that  a  function  always 
be  performed  in  identically  the  same  way 
or  to  the  same  extent.  Theoretically  there 
may  be  a  difference,  but  if,  in  the  practical 
operation,  the  one  machine  performs  to  an 
appreciable  extent  the  same  function  as  the 
other,  infringement  may  be  claimed." 

Mechanical  equivalent  applied  to  pioneer 
patent  or  improvement  —  To  the  ssme  ef- 
fect as  the  original  note,  see  Treibacher 
Chemische  Werke  Qesellchaft  Mit  Besch- 
r9.nkter  Haftung  v.  Roessler,  etc,  Co.,   (8. 

D.  N.  Y.  1914)  214  Fed.  410. 

The  term  ^'equivalent,"  as  used  in  the 
patent  law,  is  not  synonymous  with  "sub^ 
stitute."  McCaskey  Register  Co.  v.  Mantz, 
(N.  D.  N.  Y.  1914)   217  Fed.  416. 

A  mere  substitution  of  one  material  for 
another.^- To  the  same  effect  as  the  orig- 
inal note,  see  Milwaukee  Bronze  Casting  Co. 
V.  Avery,  (C.  C.  A.  7th  Cir.  1913)  209  Fed. 
616.  See  further  to  the  same  effect,  Colum- 
bia Metal  Box  Co.  v.  Halper,  (C.  C.  A.  2d 
Cir.  1915)  220  Fed.  912,  wherein  the  court 
held  that  the  substitution  of  one  well  knovm 
material  for  another  does  not  necessarily 
amount  to  patentable  invention,  instancing 
illustration  for  and  against  the  patenta- 
bility of  substituted  material,  as  follows: 
"Whether  the  substitution  of  one  material 
for  another  amounts  to  patentable  invention 
depends  upon  circumstances,  and  the  rule 
governing  the  subject  was  well  stated  hr 
Judge  Coxe  in  Union  Hardware  Co.  y.  Sel- 
chow,  (C.  C.)  112  Fed.  1006  (1901).  It  was 
there  said:  'Where  the  inventor  has  discov- 
ered new  and  unknown  properties  residing  in 
a  given  material,  or  that  a  long  sought  for 
result,  which  has  baffled  an  army  of  skilled 
artisans,  can  be  achieved  by  the  change,  in 
such  cases  the  substitution  of  one  material 
for  another  may  reach  the  plane  of  inven- 
tion. But  substitution  alone,  unaccompanied 
by  any  actual  advance  in  the  art  of  genuine 
benefit  to  the  public,  has  uniformly  been 
held  insufficient  to  support  a  patent.' 
In  the  above  case,  by  the  use  of  dieaper, 
lighter,  and  stronger  metal,  a  skate  was 
made  cheaper,  lighter,  and  stronger;  but  the 
skate  operated  after  the  change  precisely 
as  it  did  before,  and  the  substitution  of 
material  was  held  not  to  amount  to  pat- 
entable invention.  In  George  Frost  Co.  y. 
Cohn,  (C.  C.)  112  Fed.  1009,  decided  at 
tiie  same  time  as  the  Selchow  Cane, 
a  rubber  button  waa  substituted  for  a 
metal  button  in  a  hose  supporter.  The 
effect  of  the  substitution  was  to  trans- 
form a  destructive  and  inoperative  device 
into  a  highly  successful  one.  This  waa 
held  to  amount  to  patentable  invention,  and 
on  appeal  the  decision  below  waa  affirmed 
by  this  court,  which  said:  'When  the  sub- 
stitution has  accomplished  a  result  whidi 
those    skilled    in    the    art    had   long    and 
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yainly  sought  to  effect,  the  evidence 
that  it  involved  something  beyond  the 
skill  of  the  calling  is  bo  persuasive  that 
it  generally  resolves  the  inquiry  in  favor 
of  patentable  novelty.'  "  But  fiirther,  the 
court  declared  it  to  be  undoubtedly  the  law, 
that  when  a  new  method  of  manufacture 
is  involved  in  the  use  of  the  new  material, 
invention  would  be  held  to  exist  if  the  new 
method  of  manufacture  involved  in  the  use 
of  the  new  material  would  not  occur  to  the 
ordinary  mechanic.  Likewise,  in  Werk  v. 
F.  T.  Parker  Co.,  (E.  D.  Fa.  1916)  221  Fed. 
644,  the  court  said:  "There  is  the  highest 
authority  for  the  proposition  that  there  is 
no  rule  of  law  that  the  substitution  of  one 
material  for  another  is  not  patentable.  It 
is  a  hornbrook  principle  that  there  is  no 
invention  in  substituting  better  material  for 
that  formerly  in  use.  The  test  has  been 
stated  to  be  whether  the  change  of  material 
results  in  a  new  function.  Patent  claims 
have  also  been  upheld  when  supported  by 
a  gain  in  efficiency  or  cost  of  manufacture. 
To  allow  a  monopoly  of  a  quality  in  matter 
because  of  its  discovery  would  have  far- 
reaching  consequences  of  tremendous  im- 
portance." 

CombinatioiL  —  In  a  combination  patent, 
all  the  elements  are  material  and  must  be 
present  in  another  device  in  order  to  con- 
stitute infringement.  Steiger  v.  Waite 
Grass  Carpet  Co.,  (C.  C.  A.  7th  Cir.  1914) 
213  Fed.  798;  Crown  Cork,  etc.,  Co.  v. 
Sterling  Cork,  etc.,  Co.,  (N.  D.  Ohio  1913) 
210  Fed.  26.  Thus  it  has  been  held  that  a 
claim  for  combination  is  not  infringed  if 
any  one  of  the  elements  is  omitted  without 
substitution  of  an  equivalent.  National 
Cash  Register  Co.  v.  Gratigny,  (C.  C.  A.  6th 
Cir.  1914)  213  Fed.  463. 

Equivalent  for  combination.  —  To  the 
same  effect  as  the  original  note,  see  Nation- 
al Cash  Register  Co.  v.  Gratigny,  (C.  C.  A. 
6th  Cir.  1914)  213  Fed.  463. 

New  combination  of  old  devices.  —  To  the 
same  effect  as  the  original  note,  see  Scaife  v. 
FalU  City  Woolen  Mills,  (C.  C.  A.  6th  Cir. 

1913)  209  Fed.  210,  wherein  the  court  held 
that  a  new  combination  of  old  devices,  not  ap- 
parently of  mere  mechanical  skill  and  which 
produced  a  result  different  from  what  had 
before  been  accomplished,  disclosed  sufficient 
invention  for  the  issuance  of  a  patent.  And 
to  the  same  effect,  see  Safety  Car  Heating, 
etc.,  Co.  V.  United  States  Light,  etc.,  Co., 
(W.  D.  N.  Y.  1914)  222  Fed.  310. 

New  combination  producing  new  result.^ 
To  the  saihe  effect  as  the  original  note,  see 
Dart  V.  Saylor  Electric  Co.,  (C.  C.  A.  3d 
Cir.  1914)  212  Fed.  407;  G.  W.  J.  Murphy 
Co.  V.  Metal  Stamping  Co.,    (E.  D.  N.  Y. 

1914)  214  Fed.  382;  American  Hoist,  etc., 
Co.  V.  Nancy  Hanks  Hay  Press,  etc.,  Co., 
(N.  D.  Ga.  1914)  216  Fed.  785;  Schiebel 
Toy,  etc.,  Co.  ▼.  Clark,  (C.  C.  A.  6th  Cir. 
1914)  217  Fed.  760;  Beckwith's  Estate  v. 
Riley,  (N.  D.  Ohio  1914)  220  Fed.  173; 
Enterprise  Mfg.  Co.  v.  William  Shakespeare 
Jr.  Co.,  (C.  C.  A.  6th  Cir.  1915)  220  Fed. 
304;  Brunswick  Refrigerating  Co.  v.  Wolf, 


(S.  D.  N.  Y.  1914)  221  Fed.  639;  Railroad 
Supply  Co.  v.  Hart  Steel  Co.,  (C.  C.  A.  7th 
Cir.  1916)  222  Fed.  261.  And  see  further 
to  same  effect  Coal,  etc.,  Co.  v.  Ernst,  (W. 
D.  Pa.  1914)  212  Fed.  434,  where  the  court 
said:  "What  then  did  the  plaintiff  do?  He 
took  these  old  elements,  and  constructed  a 
new  aparatus,  in  which  every  element,  or 
the  suggestion  of  every  element,  is  to  be 
found  in  one  or  other  of  some  patent  before 
his.  His  invention  consisted  in  taking  these 
elements  as  he  found  them  in  the  prior 
art,  and  by  changing  them,  using  their 
equivalents,  bringing  out  a  new  function, 
and  by  rearranging  them,  thereby  produced 
a  new  and  useful  aparatus.  It  required  in- 
vention to  take  the  disjecta  membra  which 
he  found  in  many  of  the  patents  and  from 
them  construct  and  complete  a  workable 
machine.  His  patents  are  therefore  valid 
as  to  the  construction  which  the  patentee 
has  described  and  claimed."  In  Read  Ma- 
chinery Co.  V.  Jaburg,  (S.  D.  N.  Y.  1914) 
212  Fed.  951,  the  court  held  that  "aggrega- 
tion" will  not  apply  where  there  is  a  com- 
bination of  elements  capable  of  coactin^  so 
as  to  produce  a  unitary  result,  provided 
such  coaction  produces  novel  and  improved 
results  which  are  useful."  And  similarly,  in 
Marconi  Wireless  Tel.  Co.  v.  National  Elec- 
Signaling  Co.,  (E.  D.  N.  Y.  1914)  213  Fed. 
815,  the  court  said:  "Even  if  all  the  ele- 
ments of  a  combination  be  old,  it  may  still 
disclose  invention  if  the  elements  combine  to 
produce  a  new  result.  •  •  ♦  It  is  only  when 
the  elements  constitute  a  mere  aggregation, 
a  mechanical  juxtaposition,  as  distinguished 
from  a  real  combination,  or  vital  union,  and 
produce  no  new  result,  that  a  patent  can  be 
defeated  by  showihg  anticipation  of  the 
separate  parts  in  divers  publications." 

A  combination  of  drier-felts  of  the  single- 
ply  construction  which  were  old,  by  super- 
miposing  one  such  drier-felt  upon  another, 
and  its  introduction  into  the  field  of  a  non- 
analogous  art  where  it  accomplished  a  new 
result,  was  held  to  involve  patentable  inven« 
tion.  Fitchburg  Duck  Mills  v.  Barrell,  (C. 
C.  A.  1st  Cir.  1914)  214  Fed.  777. 

A  combination  of  old  elements  producing 
a  new  and  useful  result  or  an  old  result  in 
a  more  facile,  economical  and  efficient  man- 
ner, discloses  patentable  invention.  New- 
ton Washing  Mach.  Co.  v.  Grinnel  Washing 
Mach.  Co.,  (C.  C.  A.  8th  Cir.  1915)  222 
Fed.  512. 

A  new  combination  of  parts  co-acting  so 
as  to  produce  a  new  and  useful  result  is  a 
patentable  combination  although  the  ele- 
ments entering  into  it  have  no  novelty;  and 
the  fact  that  a  certain  person  is  by  the 
terms  of  a  decree  permitted  to  sell  the 
patented  combination  does  not  entitle  an- 
other person  to  whom  the  first  person  hsjB 
sold  one  of  the  elements  of  the  combination 
to  make  the  combination  himself.  Rubber 
Tire  Wheel  Co.  v.  Goodyear  Tire,  etc.,  Co., 
(1914)  232  U.  S.  413,  34  S.  Ct.  403,  58  U. 
S.  (L.  ed.)  663,  reversing  (C.  C.  A.  6th  Cir. 
1910)  183  Fed.  978.  See  also  Seim  v.  Hurd, 
(1914)    232  U.  S.  420,   34  S.  Ct.  406,  58 
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U.  S.  (L.  ed.)  667;  Woodward  Ck).  ▼.  Hurd, 
(1014)  232  U.  S.  428,  34  S.  Ct.  409,  58 
U.  S.  (L.  ed.)  670. 

New  combination  of  old  elements.  —  A 
new  combination  of  old  elements  which  pro- 
duces a  new  and  beneficial  result  and  which 
greatly  increases  the  efficiency  of  the  ap- 

garatus  is  evidence  of  invention.  United 
as  Imp.  Co.  V.  Gas  Mach.  Co.,  (N.  D.  Ohio 
1913)  211  Fed.  672;  Bucher,  etc.,  Co.  v. 
International  Harvester  Co.,    (N.   D.   Ohio 

1913)  211  Fed.  473. 

To  constitute  a  patentable  combination 
of  old  elements,  all  the  constituents  must 
enter  into  it  so  that  each  qualifies  every 
other.  Thus  in  Borland  v.  Northern  Trust 
Safe  Deposit  Co.,  (N.  D.  111.  1914)  212  Fed. 
178,  the  court  held  that  there  could  be  no 
invention  in  merely  adding  a  supplemental 
lock  to  the  permutation  or  resectable  lock 
of  the  earlier  art,  nor  could  there  be  in- 
vention in  merely  putting  the  supplemental 
device  inside  the  lock  casing,  both  because 
this  might  involve  only  a  change  of  posi- 
tion and  because  it  would  not  be  moved. 

Likewise,  it  has  been  held  that  a  new  com- 
bination which  is  a  mere  assemblage  and 
collection  of  old  things  in  aggregation  dis- 
closed in  a  prior  art,  does  not  constitute  in- 
vention.   Turner  v.  Moore,  (C.  C.  A.  8th  Cir. 

1914)  221  Fed.  466. 

But  a  new  combination  of  old  elements 
which  does  not  perform  a  new  function  does 
not  involve  invention.  Belsteel  Co.  v. 
Lorain  Steel  Co.,  (W.  D.  Pa.  1914)  217  Fed. 
412.  Likewise  a  new  combination  of  old 
elements  which  would  be  evident  to  an 
ordinary  mechanic  does  not  involve  inven- 
tion. Van  Kannel  Revolving  Door  Co.  v. 
Revolving  Door,  etc.,  Co.,  (C.  C.  A.  2d  Cir. 
1914)  219  Fed.  741. 

Combination  with  new  element.  —  A  new 
element  introduced  into  a  combination  of 
devices,  increasing  the  efficiency  and  ap- 
plicability of  the  invention,  may  be  pro- 
tected by  patent.  Vacuum  Engineering  Co.  ▼. 
Dunn,  (C.  C.  A.  2d  Cir.  1913)  209  Fed.  219. 

Combination  with  function.  —  To  the 
same  effect  as  the  original  note,  see  Prepay- 
ment Car  Sales  Co.  v.  Orange  County  Trac- 
Uon  Co.,  (S.  D.  N.  Y.  1913)  214  Fed.  402, 
wherein  the  court  held  that  there  was  no 
patentable  invention  in  the  location  of  a 
device  for  controlling  the  door  of  a  car, 
since  wherever  located  its  function  is  the 
same  and  a  mere  change  in  its  location  in- 
volved mechanical  skill  and  not  invention. 

Combination  by  union  of  parts.  —  It  is  not 
invention  to  substitute  a  one-piece  device, 
when  no  new  result  is  thereby  obtained. 
Milwaukee  Bronze  Casting  Co.  v.  Avery, 
(C.  C.  A.  7th  Cir.  1913^  209  Fed.  616. 

"Combination"  and  "aggregation."  —  The 
distinction  between  a  "combination''  and  an 
"aggregation"  lies  in  the  presence  or  ab- 
sence of  mutuality  of  action.  To  constitute 
a  "combination"  it  is  essential  that  there 
should  be  some  joint  operation  performed  by 
its  elements,  producing  a  result  due  to  their 
joint  and  co-operating  action,  while  in  an 
ftggr^&tion"  there  is  a  mere  adding  to- 
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gethcr  of  separate  contributions,  each  oper- 
ating independently.  Ball  v.  Coker,  (C.  C. 
A.  4th  Cir.  1913)  210  Fed.  278,  the  court 
saying:  "It  is  a  commonly  accepted  rule  in 
the  law  of  patents  that  the  inventive  idea  is 
not  ordinarily  present  in  the  conception 
of  a  combination  which  merely  brings  to- 
gether two  or  more  functions,  to  be  availed 
of  independently  of  each  other.  The  mech- 
anism which  accomplishes  such  a  result  is 
ordinarily  spoken  of  as  a  mere  aggregation." 
To  be  patentable  the  combination  of  all 
elements  or  devices  must  "form,  either  a 
new  machine  of  a  distinct  character  and 
function,  or  produce  a  result  due  to  the 
joint  and  co-operating  action  of  all  the  ele- 
ments, and  which  is  not  the  mere  adding 
together  of  separate  contributions.  Other- 
wise it  is  only  a  mechanical  juxtaposition 
and  not  a  vital  union." 

Old  process  applied  to  analogous  subject 
or  use.  —  To  the  same  effect  as  the  original 
note,  see  Cowen  v.  Boston  Woven  Hose,  etc., 
Co.,  (D.  C.  Mass.  1914)  214  Fed.  806; 
Aeolian  Co.  v.  Wanamaker,  (D.  C.  Ck>nn. 
1915)  221  Fed.  666. 

Old  device  producing  new  result.  —  To  the 
same  effect  as  original  note,  see  CBri^i- 
Worthen  Co.  v.  Stempel,  (C.  C.  A.  8th  Cir. 
1913)  209  Fed.  847,  wherein  the  court  said: 
"The  application  of  an  old  device  to  a 
new  use  is  not  always  or  generally  even 
patentable.  It  is  only  when  the  new  use  is 
so  recondite  and  remote  from  that  to  which 
the  old  device  has  been  applied  or  for  which 
it  was  conceived  that  its  application  to  the 
new  use  would  not  occur  to  the  mind  of 
the  ordinary  mechanic  skilled  in  the  art, 
that  there  is  invention  in  the  conception 
of  its  application  to  the  new  use,  and  the 
old  use  fails  to  limit  the  claim  of  such  an 
application." 

Adapting  old  device  to  new  nse.  —  Accord- 
ing to  the  patent  law  the  inventive  faculty 
resides  in  the  reduction  of  an  idea  to  prac- 
tice as  distinguished  from  merely  making 
mechanical  alterations,  and  whenever  an 
old  device  is  put  to  a  new  use,  and  such 
use  produces  a  new  result,  a  question  of  fact 
arises  as  to  whether  such  other  adaptation 
would  occur  to  a  person  of  ordinary  me- 
chanical skill.  General  Electric  Co.  v.  Dun- 
kirk, (W.  D.  N.  Y.  1913)  211  Fed.  658. 

Invention  shown  by  new  combination. — 
To  the  same  effect  as  the  original  note,  see 
Holton  V.  Pepper,  (E.  D.  Pa.  1914)  216  Fed. 
368;  Stockland  v.  Russell  Grader  Mfg.  Co., 
(C.  C.  A.  8th  Cir.  1915)  222  Fed.  906.  See 
further  to  the  same  effect,  Bliss  v.  Spangler, 
(C.  C.  A.  9th  Cir.  1914)  217  Fed.  394, 
wherein  the  court  said:  "It  has  long  since 
been  settled  that  an  aggregation  and  associa- 
tion of  altogether  old  elements  may  consti- 
tute invention,  if  it  escapes  or  rises  above 
mere  mechanical  skill  and  produces  utility 
of  superior  virtue  to  that  previously  at- 
tained. Loom  Co.  V.  Higgins,  105  U.  S. 
680,  26  L.  ed.  1177." 

In  Benthall  Mach.  Co.  v.  National  Mach. 
Corp.,   (E.  D.  Va.  1915)   2»2  Fed.  918,  the 
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court,  predicating  invention  of  a  new  com- 
bination said:  "Here  we  have  a  complete 
appliance,  made  up,  it  may  be,  in  part, 
from  the  use  of  old  elements,  but  which  pro- 
duces a  result  due  to  the  joint  and  co- 
operate action  of  all  the  elements,  and  mak- 
ing at  once  a  complete  and  efficient  machine 
o|  great  value  and  utility  in  the  large  field 
of  human  endeavor,  where  real  success  has 
heretofore  never  been  attained,  and  the 
commercial  value  of  which  has  been  readily 
recognized  by  its  quickly  taking  the  place 
virtually  of  all  similar  appliances  thereto- 
fore." 

Where  the  elements  are  old  but  a  new 
combination  produces  novelty  and  utility  it 
may  disclose  invention.  Grinnell  Washing 
Mach.  Co.  V.  Woodrow,  (S.  D.  la.  1913) 
209  Fed.  621. 

But  hitching  old  combinations  together 
without  change  in  action  or  results  is  not 
invention.  Thus  when  in  a  combination  of 
devices  for  a  burglar  alarm,  the  arrange- 
ment of  the  knobs  and  bolts  of  doors  and 
lock  tumblers  with  gongs  was  unlike  com- 
plainants, but  the  differences  were  mechan- 
ical variations  not  beyond  what  the  ordi- 
nary person  having  skill  in  the  work  and 
knowledge  of  the  prior  patent  would  have 
contrived,  it  was  held  that  the  rule  of  equiv- 
alents coud  not  be  invoked.  American  Bank 
Protection  Co.  v.  Electric  Protection  Co., 
(CCA.  8th  Cir.  1913)  209  Fed.  845. 

New  combination  applied  to  old  purpose. 
—  To  the  same  effect  as  the  oigrinal  note, 
see  Otis  Elevator  Co.  v.  Interborough  Rapid 
Transit  Co.,  (C.  C.  A.  2d  Cir.  1916)  222 
Fed.  501,  wherein  the  court  held  that  a  new 
Combination  producing  a  device  adapted  for 
the  service  required  of  an  automatic  starter 
and  which  overcame  the  objection  which  ap- 
peared to  have  been  recognized  for  years  in 
automatic  starters  of  a  like  type,  constituted 
invention. 

General  and  eztensive  use.  —  To  the  same 
effect  as  the  original  note,  see  Witzel  v. 
Berman,  (S.  D.  N.  Y.  1913)  212  Fed.  447; 
Standard  Electric  Works  v.  Manhattan 
Electrical  Supply  Co.,  (C.  C.  A.  2d  Cir. 
1914)  212  Fed.  944;  Rembusch  v.  Ben- 
nethum,  (E.  D.  Pa.  1914)  214  Fed.  257; 
International  Molding  Mach.  Co.  v.  Tabor 
Mfg.  Co.,  (C.  C.  A.  7th  Cir.  1914)  219  Fed. 
223;  Columbia  Metal  Box  Co.  v.  Halper, 
(C.  C.  A.  2d  Cir.  1915)  220  Fed.  912; 
Nicholas  Power  Co.  v.  C.  R.  Baird  Co.,  (S. 
D.  N.  Y.  1916 )  222  Fed.  933. 

General  and  eztensive  use  due  to  the 
simplicity,  cheapness  and  utility  of  a  device 
may  especially  disclose  invention.  Barry  v. 
Haspoon  Castor  Mfg.  Co.,  (C.  C.  A.  2d  Cir. 

1913)  209  Fed.  207. 

In  doubtful  cases.  —  To  the  same  effect  as 
the  original  note,  see  Sherman-Clay  v. 
Searchlight  Horn  Co.,    (C   C.  A.  9th  Cir. 

1914)  214  Fed.  86,  wherein  the  court  said 
"that  where  a  device  has  gone  into  general 
use  and  has  superseded  all  other  devices 
having  the  same  purpose,  the  fact  is  persua- 
sive evidence  of  invention,  and  where  that 
question   is   in   doubt,  the  court  might  so 
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instruct  the  jury.  And  see  further  Hyde  v. 
Minerals  Separation,  (C.  C.  A.  9th  Cir. 
1914)  214  Fed.  100,  wherein  the  court  said: 
''The  fact  that  a  patented  device  or  proc- 
ess has  gone  into  extensive  and  successful 
use  is  often  of  value  in  determining  the 
question  of  invention  and  patentability.  It 
is  referred  to  for  the  purpose  of  turning  the 
scales  in  cases  of  grave  doubt.  It  is  of  no 
value  whatever  where  the  question  of  the 
invention  or  patentability  is  free  from 
doubt,  and  in  any  case  its  value  depends 
largely  upon  the  causes  which  produced  it. 
It  is  often  due  to  business  ability  in  manu- 
facturing, exploiting,  and  advertising,  and 
to  the  fact  tnat  prior  conditions  have  not 
stimulated  development." 

Similarly  in  the  case  of  Individual  Drink- 
ing Cup  Co.  V.  U.  S.  Drinking  Cup  Co.,  (D. 

C.  N.  J.  1914)  220  Fed.  331,  the  court  said: 
"The  device  of  the  patent  in  suit  has  gone 
into  general  and  extensive  use  and  displaced 
other  devices  for  dispensing  individual 
drinking  cups,  and  for  that  matter  is  the 
only  practicable  substitute  for  the  public 
drinking  cup  which  has  yet  been  found, 
thereby  supplying  a  recognized  want.  These 
considerations  are  sufficient  to  turn  the  scale 
in  favor  of  invention,  when  it  is  in  doubt." 

Invention  is  a  question  of  fact  and  when 
the  question  is  in  doubt,  the  fact  that  the 
device  has  gone  into  general  and  extensive 
use,  superseding  other  devices  because  of  its 
novel  and  distinctive  characteristics  and  its 
superior  utility,  is  sufficient  to  turn  the 
scale  in  favor  of  the  existence  of  invention. 
Cincinnati  Traction  Co.  v.  Pope,  (C.  C.  A. 
6th  Cir.  1913)  210  Fed.  443. 

Commercial  success  in  exploiting  a  device 
cannot  be  accepted  as  proof  to  resolve  a 
doubt  of  its  patentabilitv.  It  can  be  used 
only  to  resolve  a  doubt  after  a  full  consider- 
ation of  the  nature  and  scope  of  the  patent 
and  a  comparison  thereof  with  the  teachings 
and  structures  of  the  prior  art.  Republic 
Rubber  Co.  v.  G.  &  J.  Tire  Co.,  (C.  C.  A. 
7th  Cir.  1914)  212  Fed.  170. 

rv.  Utility. 

Extensive  sale  or  use.  —  To  the  same  ef- 
fect as  the  original  note,  see  Read  Machin- 
ery Co.  V.  Jaburg,  (S.  D.  N.  Y.  1914)  212 
Fed.  951;  Gilmore  v.  Vaughn,  (C.  C.  A.  7th 
Cir.  1914)  216  Fed.  356;  Holton  v.  Pepper, 
(E.  D.  Pa.  1914)  216  Fed.  368;  Railroad 
Supply  Co.  V.  Hart  Steel  Co.,  (C.  C.  A. 
7th  Cir.  1915)  222  Fed.  261. 

V.  Novelty  and  Anticipation. 

Novelty  necessary.  —  To  the  same  effect 
as  the  original  note,  see  William  Shake- 
speare, Jr.,  Co.  V.  Enterprise  Mfg.  Co.,   (N. 

D.  Ohio  1913)  211  Fed.  477;  Dual  Tired 
Wheel  Co.  v.  American  Locomotive  Co.,  (D. 
C.  R.  I.  1914)  212  Fed.  460;  G.  W.  J. 
Murphy  Co.  v.  Metal  Stamping  Co.,  (E.  D. 
N.  Y.  1914)  214  Fed.  382.  And  see  further 
to  the  same  effect  Ohio  Varnish  Co.  v.  Glid- 
den  Varnish  Co.,  (N.  D.  Ohio  1913)  211 
Fed.  676,  wherein  the  court  held  that  the 
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marketing  and  selling  of  a  graining  com- 
pound read^  for  use  in  a  suitable  form  of 
retainer  which  was  the  sole  point  of  novelty, 
was  not  a  patentable  invention. 

Patent  as  evidence  of  novelty.  —  The 
grant  of  letters  patent  is  prima  facie  evi- 
dence that  the  patentee  is  tne  first  inventor 
of  the  device  in  issue  and  of  its  novelty. 
Toledo  Metal  Wheel  Co.  v.  Foyer,  (C.  C.  A. 
6th  Cir.  1915)  223  Fed.  350. 

Test  of  novelty.  —  Whether  a  given  in- 
vention is  a  novel  device,  or  of  such  novelty 
as  to  mark  a  distinct  step  in  the  progress  of 
the  art,  always  and  principally  depends  on 
how  much  men  knew  before  th^  learned 
what  the  patentee  taught.  Treibacher  Chem- 
ische  Werk,  Geeellschaft  Mit  Beschrftnkter 
Haftung  V.  Roessler,  etc.,  Co.,  (S.  D.  N.  Y. 
1914)  214  Fed.  410. 

Date  determined  by  application.  —  To  the 
same  effect  as  the  original  note,  see  Patents 
Selling,  etc.,  Co.,  etc.  v.  Dunn,  (C.  C.  A. 
2d  Cir.  1914)  213  Fed.  40. 

But  in  Alvord  v.  Smith,  etc.,  Ironworks, 
(D.  C.  Ore.  1914)  216  Fed.  150,  the  court 
held  that  the  date  when  the  patent  is 
actually  issued,  rather  than  the  date  when 
the  application  therefor  is  filed,  determines 
whether  or  not  it  anticipates  another  pat- 
ent. 

In  Horton  Mfg.  Co.  v.  White  Lily  Mfg. 
Co.,  (C.  C.  A.  7th  Cir.  1913)  213  Fed.  471, 
the  court  held  that  the  date  of  the  issue 
controls  for  all  purposes  of  anticination. 
But  again  in  the  question  of  date,  in  Moline 
Plow  Co.  V.  Rock  Island  Plow  Co.,  (C.  C.  A. 
7th  Cir.  1914)  212  Fed.  727,  the  court  held 
that  in  cases  where  the  invention  may  be 
exhibited  in  a  drawing  or  in  a  model,  it  will 
date  from  the  completion  of  such  a  model 
or  drawing  as  is  sufficiently  plain  to  enable 
those  skilled  in  the  art  to  understand  the 
invention. 

Application  as  anticipation.  —  An  appli- 
cation for  a  patent  filed  prior  to  a  patent  in 
suit  can  have  weight  as  an  anticipation 
only  if  there  has  been  some  actual  use  of 
the  invention,  so  that  there  are  elements*  of 
publicity;  the  application  itself  not  being 
sufficient  to  make  the  invention  a  part  of 
the  prior  art.  Sundh  Electric  Co.  v.  Inter- 
borough  Rapid  Transit  Co.,  (S.  D.  N.  Y. 
1911)  222  Fed.  334. 

Proof  of  anticipation.  —  Where  one  seeks 
to  carry  the  date  of  invention  back  of  the 
date  of*  an  anticipating  patent,  he  assumes 
the  burden  of  proof  and  must  establish  an 
earlier  date  by  evidence  so  cogent  as  to 
leave  no  reasonable  doubt  in  the  mind  of  the 
court,  that  the  transaction  occurred  substan- 
tially as  stated.  Moline  Plow  Co.  v.  Rock 
Island  Plow  Co.^  (CCA.  7th  Cir.  1914) 
212  Fed.  727. 

Upon  a  contention  that  there  has  been 
anticipation  it  is  necessary  that  the  defend- 
ant shall  show  that  all  of  the  elements  of 
the  plaintiff's  patent,  or  the  mechanical 
equivalents,  are  found  in  tlie  same  descrip- 
tion or  machine  where  they  do  substantially 
the  same  work  by  substantially  the  same 
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means.    Read  Machinery  Co.  ▼.  Jabnrg,  (8. 
D.  N.  Y.  1914)  212  Fed.  961. 

Drawing  as  anticipation.  —  A  drawing  in 
a  prior  patent  for  a  mechanical  combination 
which  incidentally  shows  a  similar  arrange- 
ment which  is  not  essential  to  the  first  in- 
vention and  was  not  desired,  adapted  or 
used  to  perform  the  function  which  it  per- 
forms in  the  second  invention,  is  insufficient 
to  constitute  an  anticipation,  where  the 
first  patent  contains  no  suggestion  of  the 
way  m  which  the  result  sought  is  accom- 

Elished  by  the  second  inventor.     Mosler  v. 
urie,  (C  C  A.  2d  Cir.  1913)  209  Fed.  364. 

Success  and  adoption.  —  To  the  same  ef- 
fect as  the  original  note,  see  Railroad  Sup- 
ply Co.  V.  Hart  Steel  Co.,  (0.  C.  A.  7th 
Cir.  1915)  222  Fed.  261. 

New  use.  —  If  an  inventor  finds  a  chem- 
ical substance  devoted  to  a  particular  use  and 
conceives  the  idea  of  applying  it  to  a  new 
purpose,  and  on  experiment  discovers  that 
the  substance  must  be  treated  in  a  particu- 
lar way  to  suit  his  purpose,  which  method 
of  treatment  is  essential  to  his  end,  but 
of  less  importance  in  obtaining  the  prior 
art  results,  it  is  apparent  that  he  may  be 
regarded  as  a  real  inventor,  even  though  he 
selects  a  specific  treatment  in  an  occupied 
field.  If  he  were  making  only  a  paste,  as 
others  had  done,  it  might  not  be  invention 
to  select  part  of  the  old  field  of  experiment, 
although  he  might  thus  produce  an  improved 
paste.  But  he  discovers  a  novel  and  valu- 
able use  for  the  old  product,  whirh  he 
modifies  to  suit  the  new  purpose.  In  con- 
nection with  his  new  and  useful  result,  and 
as  against  a  person  who  produces  the  old 
product  as  modified,  and  who  sells  it  for 
the  new  purpose,  he  is  an  inventor,  en- 
titled not  only  to  restrain  such  sale,  but 
also  the  manufacture  or  use  of  the  product. 
Perkins  Glue  Co.  v.  Solva  Waterproof  Glue 
Co.,  (N.  D.  111.  1915)  223  Fed.  792. 

Prior  foreign  patent.  —  To  the  same  effect 
as  the  original  note,  see  Sirocco  Engineer- 
ing Co.  V.  B.  F.  Sturtevant  Co.,  (C  C  A. 
2d  Cir.  1914)  220  Fed.  137,  wherein  the 
court  said:  ''There  can  be  no  doubt  that 
the  structures  in  question  were  patented  in 
France.  Nothing  more  is  needed.  That  is  all 
that  the  statute  makes  necessary;  no  patent 
can  issue  here  for  that  which  is  patented  in 
a  foreign  country,  and  it  is  patented  there 
the  moment  it  is  sealed  or  enrolled." 

Simplification  of  mechanism.  —  Improve- 
ment which  accomplishes  the  simplification 
of  a  mechanism  composed  of  many  details 
may  constitute  patentable  novelty.  Auto- 
sales  Gun,  etc.,  Co.  ▼.  Ryede  Specialty 
Works,  (W.  D.  N.  Y.  1915)  222  Fed.  956. 

So  iilso  a  simple  change  in  construction, 
when  productive  of  a  marked  advancement 
in  utility,  has  been  accounted  novdty  ap- 
pertaining to  invention.  Bliss  v.  Spangler, 
(C  C  A.  9th  Cir.  1914)  217  Fed.  394. 

Similarly,  an  automatic  device  which  ae- 
complishes  what  was  theretofore  done  by 
h&nd  and  which  obviates  the  necessity  for 
labor  in  a  mechanical  prbcess,  may  involve 
invention.    Morgan  Const.  Co.  v.  Forter-Mil- 
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ler  Engineer  Co.,  (C.  C.  A.  3d  Cir.  1914) 
213  Fed.  451. 

A  combination  to  be  patentable.  —  To  the 
same  effect  as  the  original  note,  see  Knight 
V.  Rieger,  (C.  C.  A.  4th  Cir.  1914)  212  Fed. 
935. 

New  element  in  old  combination.  —  Pat- 
entable novelty  is  sometimes  found  in  dis- 
covering what  is  the  diiliculty  with  an  exist- 
ing structure  and  what  change  in  its  ele- 
ments will  correct  the  difficulty,  even  though 
the  means  for  introducing  that  element  into 
the  combination  are  old  and  their  adaptation 
to  the  new  purpose  involves  no  patentable 
novelty.  Miehle  Printing  Press,  etc.,  Co.  v. 
Whitlock  Printing  Press,  etc.,  Co.,  (C.  C.  A. 
2d  Cir.  1915)  223  Fed.  647. 

Equivalents  defined.  —  An  equivalent  is  a 
thing  which  performs  the  same  function,  and 
performs  that  function  in  substantially  the 
same  manner,  as  the  thing  of  which  it  is  al- 
leged to  be  an  equivalent.  William  Shake- 
speare, Jr.,  Co.  v.  Enterprise  Mfg.  Co.,  (N. 
D.  Ohio  1913)  211  Fed.  477. 

VI.  Pbiob  Usb  OB  Sale. 

Nature  of  use  or  sale  necessary.  —  To  the 
same  effect  as  the  original  note,  see  Stand- 
ard Sanitary  Mfg.  Co.  v.  Iron  City  Mfg. 
Co.,  (W.  D.  Pa.  1914)  213  Fed.  638.  See 
further  to  the  same  effect  as  the  original 
note.  Standard  Sanitary  Mfg.  Co.  v.  Iron 
City  Sanitary  Mfg.  Co.,  (C.  C.  A.  3d  Cir. 
1915)  222  Fed.  671,  wherein  the  court  said: 
"A  prior  device  which  is  perfected  to  the 
extent  that  it  has  come  into  actual  and 
practical  use  by  a  number  of  persons  and 
which  is  capable  of  producing  the  result 
sought  to  be  accomplished,  will  anticipate 
a  subsequently  invented  device.  It  is  not 
necessary  that  it  should  have  come  into 
general  use,  nor  will  it  be  the  less  an  in- 
vention if,  after  the  period  in  which  it  was 
first  known  and  used,  it  was  temporarily 
abandoned." 

A  prior  use  in  order  to  negative  novelty  in 
a  later  patented  device  must  be  something 
more  than  an  accidental  or  casual  one  and 
must  be  so  far  understood  and  practiced  or 
persisted  in  as  to  contribute  to  the  sum  of 
human  knowledge  and  be  accessible  to  the 
public,  becoming  an  established  fact  in  the 
art.  Robinson  v.  American  Fruit  Machinery 
Co.,  (E.  D.  Pa.  1914)  216  Fed.  179. 

By  the  words  "patented  abroad." —  To  the 
same  effect  as  the  original  note,  see  Patents 
Selling,  etc.,  Co.,  etc.  v.  Dunn,  (C.  C.  A.  2d 
Cir.  1914)  213  Fed.  40. 

Sale  of  product  of  experimental  use.  —  To 
the  same  effect  as  the  original  note,  see 
American  Ballast  Co.  v.  Davy  Burnt  Clay 
Ballast  Co.,  (C.  C.  A.  7th  Cir.  1915)  220 
Fed.  887. 

Evidence  of  prior  use.  —  It  is  well  settled 
that  on  the  issue  of  prior  use,  the  defend- 
ant must  show  such  use  by  clear  and  satis- 
factory evidence  and  beyond  a  reasonable 
doubt.  Wayman  v.  Louis  Lipp  Co.,  (S.  D. 
Ohio  1912)  222  Fed.  679.     Fairly  balanced 
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testimony  of  disinterested  and  impartial 
witness  touching  alleged  prior  use  is  not 
sufficient;  it  must  be  estaolished  by  clear, 
convincing  proof  beyond  a  reasonable  doubt. 
Peele  Co.  v.  Rashkin,  (C.  C.  A.  2d  Cir.  1915) 
22  Fed.  293. 

On  the  question  of  the  evidence  of  prior 
use,  sufficient  in  law  to  negative  the  novelty 
of  invention,  see  Diamond  Patent  Co.  v.  S. 
E.  Carr  Co.,  (C.  C.  A.  9th  Cir.  1914)  217 
Fed.  400. 

For  patents  held  void  because  of  anticipa- 
tion and  prior  use,  see  Elliott  Co.  v.  Robert- 
son, (W.  D.  Pa.  1915)   219  Fed.  899. 

VII.  Abandonment. 

The  test  of  abandonment.  —  To  the  same 
effect  as  the  original  note,  see  American 
Brake  Shoe,  etc.,  Co.  v.  Hoadley  Brake  Shoe 
Co.,  (D.  C.  Mass.  1915)  222  Fed.  327,  where- 
in the  court  held  that  a  patentee  or  his 
successor  did  not  lose  his  right  to  protec- 
tion by  ceasing  to  manufacture  under  the 
patent,  in  the  absence  of  a  shown  intention 
to  abandon  the  invention. 

Disuse  of  patent.  —  To  the  same  effect  as 
the  original  note,  see  F.  Wesel  Mfg.  Co.  y. 
Printing  Machinery  Co.,  (S.  D.  N.  Y.  1914) 
218  Fed.  178,  wherein  the  court  held  that 
the  fact  that  a  patentee  does  not  see  fit  to 
use  his  patent,  does  not  justify  infringe- 
ment of  it,  but  on  the  other  hand,  in  such 
cases  the  doctrine  of  equivalents  will  not 
be  given  that  liberal  application  which  may 
be  sometimes  properly  made  in  favor  of  a 
patent  which  has  at  once  gone  into  exten- 
sive use. 

Successive  applications.  —  To  the  same  ef- 
fect as  the  original  note,  see  Hoskins  Mfg. 
Co.  V.  General  Electric  Co.,  (N.  D.  111.  1914) 
212  Fed.  422,  in  which  the  court  held  that 
while  a  patentee  cannot  be  allowed  a  con- 
struction which  will  include  what  he  ex- 
pressly abandoned  and  disavowed  as  a  con- 
dition of  the  grant,  yet  mere  changes  of  ex- 
pression, having  substantially  the  same 
meaning,  made  in  successive  applicaUons  to 
overcome  the  examiner's  objections,  will  not 
be  permitted  to  work  an  abandonment  so 
as  to  defeat  a  meritorious  claimant. 

Discontinuance  of  experimental  use.  —  A 
defendant  cannot  defeat  an  otherwise  valid 
patent  by  showing  abandoned  experiments 
even  though  these  might  have  progressed  to 
the  point  of  disclosing  the  patentable  in- 
vention. Lovell-McConnell  Mfg.  Co.  v.  Au- 
tomobile Supply  Mfg.  Co.,  (E.  D.  N.  Y. 
1914)  212  Fed.  192,  wherein  the  court  said: 
"Mere  experimentation  in  public,  or  in  a 
public  place,  followed  by  no  improvement 
upon  the  prior  art,  and  ultimately  aban- 
doned, is  not  sufficient  to  defeat  a  subse- 
quent invention  upon  which  patent  has  been 
issued,  and  which  has  finally  proven  to  be 
of  commercial  value,  so  that  those  who 
abandoned  their  unsuccessful  experiments 
realized  what  they  might  have  accomplished 
if  they  had  themselves  reached  the  point 
where  the  invention  could  have  been  patent- 
ed try  them.' 
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II.  Specifications  and  Descbiftion. 

The  object  of  the  specification.  —  To  the 
same  effect  as  the  original  note,  see  Valvona- 
Marchiony  Co.  v.  Perella,  (C.  C.  A.  3d  Cir. 
1914)  212  Fed.  168,  in  which  the  court  held 
that  a  patentee  was  bound  to  disclose  his 
invention  in  his  specifications  in  order  that 
the  public  might  practice  it  when  his  patent 
expired  and  that  infringement  could  not  be 
claimed  as  to  anything  not  specifically  dis- 
closed. 

An  immaterial  defect  in  a  description. — 
To  the  same  effect  as  the  original  note,  see 
Kupper  V.  Westinghouse  Electric,  etc.,  Co., 
( W.  D.  Pa.  1914)  212  Fed.  184,  in  which  the 
court  held  that  the  mere  misuse  of  a  word 
should  not  be  held  to  obscure  the  intention 
of  the  invention,  especially  when  the  descrip- 
tion  was  sufficient  for  men  skilled  in  the 
art  of  using  the  device  described. 

Sufficiency  of  specifications.  —  To  the 
same  effect  as  the  original  note,  see  Horton 
Mfg.  Co.  V.  White  Lily  Mfg.  Co.,  (C.  C.  A. 
7th  Cir.  1913)  213  Fed.  471. 

Patent  not  limited  by  specifications.  —  A 
patentee  is  entitled  to  all  the  uses  and  prop- 
erties of  his  invention  regardless  of  whether 
they  were  known,  at  the  time  of  his  applica- 
tion, or  disclosed  in  his  specifications  and 
claims.  Hoskins  Mfg.  Co.  v.  General  Elec- 
tric Co.,  (N.  D.  111.  1914)  212  Fed.  422. 

An  inventor  is  entitled  to  all  that  his 
patent  fairly  covers  even  though  the  com- 
plete capacity  is  not  recited  in  the  specifica- 
tions and  was  unknown  to  the  inventor  prior 
to  the  patent  issuing.  Thus  where  an  in- 
ventor devised  a  carburetor  for  a  hit  and 
miss  engine  and  incidentally  produced  a 
device  adapted  for  use  on  automobile  en- 
gines, it  was  held  that  he  was  entitled  to 
Uie  new  or  additional  use.  Stromberg  Motor 
Devices  Co.  v.  J.  A.  Bender  Co.,  (N.  D.  111. 
1914)  212  Fed.  419. 

Amendment  of  specifications  and  descrip- 
tions.—  An  applicant  must  in  his  applica- 
tion describe  not  merely  the  principle  of  hia 
invention,  but  the  best  mode  in  which  he 
contemplates  applying  the  principle,  and  he 
must  describe  the  means  he  proposes  to  em- 
ploy in  such  full,  clear,  and  exact  terms  as 
will  make  it  impossible  for  those  skilled  in 
the  art  without  other  aid  to  make  and  use 
the  invention.  And  if  his  application  is 
amended  the  amendment  must  be  within  the 
scope  of  the  original  disclosure.  Boyce  v. 
Stewart-Warner  Speedometer  Corporation, 
(C.  C.  A.  2d  Cir.  1914)  220  Fed.  118. 

III.  Claims. 


The  purpose  of  a  claim.  —  To  the  same  ef- 
fect   as    the    original    note,    see    American 
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Roll  Gold  Leaf  Co.  v.  W.  H.  Coe  Mfg.  Co., 
(C.  C.  A.  1st  Cir.  1914)  212  Fed.  720,  in 
which  the  court  said:  "The  protection  af- 
forded by  the  patent  is  specified  in  the 
claims.  The  public  have  a  right  to  rely 
upon  the  language  of  the  claims  in  deter- 
mining how  far  the  patentee's  rights  go. 
A  patent,  like  any  other  grant,  is  a  two- 
sided  instrument,  and  the  intent  of  the 
grantor  ( the  public )  as  to  what  was  covered 
is  as  important  as  that  of  the  grantee. 
The  object  of  the  patent  law  in  requiring 
the  patentee  to  'particularly  point  out  and 
distinctly  claim  the  part,  improvement,  or 
combination  which  he  claims  as  his  in- 
vention or  discovery'  is  not  only  to  secure 
to  him  all  to  which  he  is  entitled,  but  to  ap- 
prise the  public  of  what  is  still  open  to 
them.  The  claim  is  the  measure  of  his 
right  to  relief.* " 

Form.  —  The  rigor  of  the  rule  which  ordi- 
narily confines  a  patentee  to  the  language 
he  has  used  in  stating  his  claims,  is  not 
of  such  a  hard  and  fast  fiber  as  to  suffer 
the  appropriation  of  the  essence  of  his  in- 
vention by  another,  simply  because  he  em- 
ployed fit  words  to  apply  his  improvement 
to  an  earlier  invention.  Schiebel  Toy,  etc., 
Co.  V.  Clark,  (C.  C.  A.  6th  Cir.  1914)  217 
Fed.  760. 

Interpretation  of  claims  in  generaL  — 
Patent  claims  must  be  read  and  interpreted 
with  reference  to  claims  which  have  been 
rejected  and  to  the  prior  state  of  the  art 
and  cannot  be  construed  to  cover  either 
what  was  cancelled  by  the  patentee  or  dis- 
closed by  prior  devices  or  publications,  nor 
will  an  interpretation  be  allowed  which  will 
include  what  was  expressly  abandoned  or 
disavowed  as  a  condition  of  the  grant.  Hos- 
kins Mfg.  Co.  V.  General  Electric  Co.,  (N. 
D.  111.  1914)  212  Fed.  422. 

Claims  should  be  given,  always,  if  possi- 
ble, a  scope  that  is  commensurate  with, the 
real  invention.  The  object  of  the  patent 
law  is  to  protect  the  inventor,  not  in  some 
paper  deal,  but  in  his  actual  contribution 
to  the  useful  arts.  Asbestos  Shingle,  etc., 
Co.  V.  Rock  Fibre  Mfg.  Co.,  (N.  D.  111.  1914) 
217  Fed.  66. 

Rights  determined  by  daim.  —  To  the 
same  effect  as  the  original  note,  see  O'Brien- 
Worthen  Co.  v.  Stempel,  (C.  C.  A.  8th  Cir. 
1913)  209  Fed.  d47.  See  also  Siemund 
v.  Enderlin,  (C.  C.  A.  2d  Cir.  1914) 
212  Fed.  410,  in  which  the  court  said: 
"Of  course  the  patent  cannot  be  recon- 
structed to  meet  new  conditions  and  new 
facts  subsequently  discovered.  The  patentee 
must  abide  by  what  he  has  said  in  his 
specification  and  claims.  If  the  machine 
or  process  so  described  and  claimed  will 
not  work  he  cannot  collect  tribute  from  a 
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subsequent    machine   or   process    that   will 
work." 

In  Hall-Borchert  Dress  Form  Co.  t.  E1- 
lanam  Adjustable  Form  Co.,  (C.  C.  A.  2d 
Cir.  1914)  213  Fed.  341,  the  court  said:  "A 
patentee  obtains  a  monopoly  only  of  what 
he  discloses  and  claims.  Reference  to  prior 
art  is  useful  to  clear  up  obscurities,  but  it 
is  in  the  specification  (with  such  light  as 
the  drawings  may  throw  upon  it)  that  we 
are  to  find  what  the  alleged  invention  is. 
When  its  language  is  plain  and  positive,  its 
disclosure  specifically  set  forth  in  unmistake- 
able  terms,  it  is  not  to  be  modified  by  later 
theories  of  experts  so  as  to  enlarge  the 
claims  beyond  their  l^itimate  scope." 

The  inventor  can,  of  course,  use  any  lan- 
guage he  wishes  in  describing  his  invention 
and  in  stating  his  claims.  Having  done  so, 
however,  he  must  abide  by  the  phraseology 
chosen.  It  is  then  too  late  to  reconstruct 
his  claims  by  adding  to  or  subtracting  from 
the  language  used.  This  rule  may  result 
in  hardship  in  many  cases  but  a  contrary 
rule  would  work  a  far  greater  injustice  and 
would  enable  the  patentee  to  hold  as  in- 
fringers those  who  have  invested  their  capi- 
tal in  what  they  supposed,  relying  on  the 
plain  language  of  the  patent,  to  be  a  per- 
lectly  legitimate  business.  When  the  lan- 
guage of  the  claims  of  a  patent  is  clear  and 
distinct,  Uie  patentee  is  bound  by  it.  Evans 
V.  Hall  Printing  Press  Co.,  (C.  C.  A.  2d 
Cir.  1915)  223  Fed.  639. 

Claim  must  include  complete  invention.  — 
To  the  same  effect  as  the  original  note,  see 
Railway  Supply  Co.  v.  Hart  Steel  Co.,  (C. 
C.  A.  7th  Cir.  1915)  222  Fed.  261. 

Claim  for  function  or  effect.  —  To  the 
same  effect  as  the  original  note,  see  Hildreth 
V.  Lauer,  etc.,  Co.,  (C.  C.  A.  4th  Cir.  1914) 
213  Fed.  788. 

Whether  a  claim  is  functional  and  there- 
fore invalid  because  one  of  its  specified  ele- 
ments is  "means"  or  "mechanism"  depends 
upon  whether- the  all  inclusive  term  is  used 
with  reference  to  the  element  or  subcom- 
bination which  is  the  real  point  and  gist 
of  the  invention,  or  whether  it  is  used 
with  reference  to  elements  or  parts  of 
the  combination  already  well  known  and 
designed  only  to  co-operate  with  the 
new  element  in  order  to  make  a  com- 
pletely operative  unit.  In  other  words, 
where  .used  with  reference  to  the  exact  point 
of  novelty,  "means"  or  "mechanism"  may  ex- 
pose the  claim  to  attack  on  the  ground  that 
it  is  functional;  in  that  respect,  each  case 
will  present  a  problem  by  itself.  But  where 
used  with  reference  to  the  make-up  of  the 
field  in  which  the  real  invention  finds  its 
usefulness  or  with  reference  to  the  connect- 
ing parts  which  permit  the  salient  novelty 
of  the  invention  to  accomplish  its  function, 
these  words  are  only  a  convenient  formula 
of  the  broadest  equivalency  of  which  the  real 
invention  permits.  Their  use  amounts  to 
a  statement  by  the  inventor  that,  as  to  this 
element,  the  claim  is  not  confined  to  the 
form  shown,  nor  to  any  close  imitation  of 
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that  form,  but  extends  as  broadly  as  is  con- 
sistent with  the  extent  of  his  inventive  step 
to  all  forms  accomplishing  that  part  of  the 
ultimate,  composite  result,  and,  of  course, 
does  not,  of  itself,  prevent  the  court  (where 
the  state  of  the  record  requires)  from  in- 
terpreting the  claim  as  limited  to  a  more 
or  less  close  approximation  to  the  "means" 
described  in  the  specification.  Davis  Sewing 
Mach.  Co.  V.  New  Departure  Mfg.  Co.,  (C. 
C.  A.  6th  Cir.  1914)  217  Fed.  775. 

Accepting  narrowed  claim.  —  To  the  same 
effect  as  the  original  note,  see  Crown  Cork, 
etc.,  Co,  V.  Sterling  Cork,  etc.,  Co.,  (C.  C. 
A.  6th  Cir.  1914)  217  Fed.  381,  wherein  the 
court  held  that  acquiescence  in  a  limited 
construction,  before  the  grant  of  the  patent, 
is  binding  upon  the  patentee. 

Estoppel  by  acquiescence  in  rejection. — 
To  the  same  effect  as  the  original  note,  see 
Drum  V.  Turner,  (C.  C.  A.  8th  Cir.  1914) 
219  Fed.  188,  (reversing  D.  C.  Minn.  1913, 
209  Fed.  854)  wherein  the  court  said: 
"The  rule  by  which  this  question  must  be 
answered  is  that  a  patentee  who  acquiesces 
in  the  rejection  of  his  claim  on  a  reference 
cited  in  the  Patent  OflSce  and  accepts  a 
patent  on  an  amended  claim  is  thereby 
estopped  from  maintaining  that  the  latter 
claim  covers  the  device  shown  in  the  refer- 
ence and  that  it  has  the  breadth  of  the  orig- 
inal claim.  But  one  who  acquiesces  in  the 
rejection  of  his  claim  because  it  is  said 
to  be  anticipated  by  another  patent  or  refer- 
ence is  not  thereby  estopped  from  claiming 
and  securing  by  an  amended  claim  every 
known  and  useful  improvement  that  is  not 
described  in  such  reference." 

In  O'Brien-Worthen  Co.  v.  Stempel,  (C. 
C.  A.  8th  Cir.  1913)  209  Fed.  847,  the  court 
said:  "It  is  an  indisputable  principle  of  the 
law  of  patents  that,  if  a  patentee  acquiesces 
in  the  rejection  of  his  claims  on  references 
cited  in  the  Patent  Office  and  accepts  a 
patent  on  an  amended  or  substituted  claim, 
he  is  thereby  estopped  from  maintaining 
that  the  amended  or  substituted  claim  cov- 
ers the  combination  or  devices  shown  in 
the  references  and  from  successfully  claim- 
ing that  the  substituted  claim  has  the 
breadth  of  the  claims  that  were  rejected. 
But  he  is  not  estopped  from  claiming  and 
securing  by  his  amended  claim  every  known 
and  useful  improvement  which  he  has  in- 
vented and  which  is  not  disclosed  by  the 
references." 

Part  described  not  claimed.  —  To  the 
same  effect  as  the  original  note,  see  Trei- 
bacher-Chemische  Werke,  etc.,  Co.  v.  Roes- 
sler,  etc.,  Chemical  Co.,  (C.  C.  A.  2d  Cir. 
1914)  219  Fed.  210,  wherein  the  court  said: 
"Numerous  authorities  sustain  the  propo- 
sition that  when,  as  here,  a  pioneer  patentee 
claims  an  alloy  of  one  or  more  rare  earth 
metals  with  one  or  more  nonrare  earth 
metals,  he  is  not  restricted  to  named  varie- 
ties of  either,  unless  he  has  himself  re- 
stricted his  claim  by  something  in  his  speci- 
fications, as  Welsbach  did,  on  the  rare  earth 
side  of  the  combinations,  by  the  statement 
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that  in  his  alloy  cerium  is  an  essential. 
Winans  v.  Denmead,  16  How.  330,  14  L.  ed. 
717." 

CUim  construed  with  description.  —  To 
the  same  effect  as  the  original  note,  see  Van 
Ness  V.  Layne,  (C.  C.  A.  5th  Cir.  1914)  213 
Fed.  804,  wherein  the  court  held  that  the 
hreadth  of  the  language  of  the  claim  would 
be  limited  to  the  disclosure  of  the  patent,  if 
necessary  to  sustain  the  patent.  See  further 
to  the  same  effect  as  the  original  note, 
Horton  Mfg.  Co.  V.  White  Lily  Mfg.  Co.,  (C. 
C.  A.  7th  Cir.  1913)  213  Fed.  471,  in  which 
the  court  held  that  the  scope  of  a  patent 
must  be  ascertained  from  the  entire  instru- 
ment. Though  a  claim  may  be  illustrated  it 
cannot  be  enlarged  by  the  language  of  the 
specification. 

Claim  as  measure  of  rights.  —  To  the 
same  effect  as  the  original  note,  see  O'Bricn- 
Worthen  Co.  v.  Stempel,  (C.  C.  A.  8th  Cir. 
1983)  209  Fed.  847,  wherein  the  court  said: 

"The  specification  and  claims  of  a  patent 
constitute  a  contract  between  the  United 
States  and  the  patentee,  and  they  are  to  be 
read  and  construed  together  in  the  same 
way  and  by  the  same  rules  by  which  other 
contracts  are  interpreted.  The  specification 
which  forms  a  part  of  the  same  petition  or 
application  as  the  claims  must  be  read  and 
interpreted  with  them,  not  for  the  purpose 
of  limiting,  or  of  contracting,  or  of  expand- 
ing, the  latter,  but  for  the  purpose  of  ascer- 
taining from  the  entire  agreement,  of  which 
each  is  a  part,  the  actual-  intention  of  the 
parties." 

CUim  interpretated  in  light  of  specifica- 
tions.—  The  claims  of  a  patent  are  to  be 
construed  in  the  light  of  the  specifications, 
but  this  does  not  mean  that  when  one  form 
of  construction  is  set  forth  in  the  specifica- 
tions, and  there  are  other  forms  equally 
good,  and  the  language  of  the  claim  is  broad 
and  comprehensive  enough  to  include  either 
of  these  forms  of  construction,  that  the 
claim  is  limited  to  the  form  shown.  Foun- 
tain Electrical  Flour  Box  Corp.  v.  Trustees 
Masonic  Hall,  etc.,  (S.  D.  N.  Y.  1913)  210 
Fed.  169. 

While  a  claim  may  not  be  enlarged  by  the 
language  used  in  the  specifications  it  may 
be  illustrated  thereby  and  the  specifications 
and  drawings  may  be  resorted  to  for  the 
purpose  of  better  understanding  the  mean- 
ing of  the  claim.  Diamond  Patent  Co.  v. 
S.  E.  Carr  Co.,  (C.  C.  A.  9th  Cir.  1914) 
217  Fed.  400. 

Construction  of  claims  for  improvements. 
-—An  invention  which  cannot  claim  to  be 
anything  more  than  improvements  on  the 
original  invention  is  not  entitled  to  the 
same  broad  construction  as  that  upon  which 
the  improvement  is  founded.  Lauter,  etc., 
Co.  V.  Hildreth,  (C.  C.  A.  4th  Cir.  1914) 
219  Fed.  753. 

Where  it  appears  that  the  patentee  had 
made  an  improvement  for  which  he  was  en- 
titled to  protection  and  which  in  the  claim 
is  described  in  terms  capable  of  a  broad  con- 
struction rendering  the  claim  invalid  in 
view  of  the  prior  art,  or  of  a  narrower  con- 
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struction  which  will  preserve  its  validity, 
the  courts  will  give  it  that  narrow  con- 
struction and  sustain  the  patent.  But 
where  from  the  specification  it  is  clear  that 
the  patentee  intended  to  claim  and  the 
patent  office  intended  to  grant  the  broader 
monopoly,  which  turns  out  to  be  invalid, 
the  courts  will  not  read  into  it  a  limita- 
tion, for  the  arbitrary  purpose  of  saving 
the  claim.  Scaife  v.  Falls  City  Woolen 
Mills,  (C.  C.  A.  6th  Cir.  1913)  209  Fed. 
210. 

Claim  broader  than  invention.  —  A  claim 
construed  literally  and  according  to  the 
natural  import  of  its  terms  must  be  declared 
invalid  if  it  covers  more  than  actually  has 
been  invented.  Hildreth  v.  Lauer,  etc.,  Co., 
(C.  C.  A.  4th  Cir.  1914)  213  Fed.  788;  Rail- 
road Supply  Co.  V.  Elyria  Iron,  etc.,  Co., 
(C.  C.  A.  6th  Cir.  1914)  213  Fed.  789. 

Amendment  of  claims.  — A  claim  made 
by  amendment  to  matter  not  .disclosed  in 
the  application  as  originally  filed  is  invalid. 
Boyce  v.  Stewart-Warner  Speedometer  Cor- 
poration, (C.  C.  A.  2d.  Cir.  1914)  220  Fed. 
118. 

Where  there  has  been  a  rejection,  followed 
by  an  amendment,  it  is  natural  to  think  of 
the  net  result  as  a  limitation;  but  it  may 
or  may  not  be.  Not  infrequently  it  is  a 
mere  expedient  for  overcoming  the  examin- 
er's unfounded  objection,  or  it  only  makes 
more  clear  to  him  the  real  meaning  of  the 
claim  as  it  already  existed,  or,  if  a  limita- 
tion, it  is  in  some  particular  which  is  whol- 
ly without  effect  as  to  the  point  involved  in 
tlie  subsequent  litigation  where  the  proceed- 
ings are  under  examination;  indeed,  some- 
times, the  amendment  is,  in  that  particular, 
if  not  generally,  a  distinct  broadening  of 
the  claim.  The  exact  thing  done  must  be 
examined  from  all  sides,  and  especially  in 
connection  with  the  point  later  in  contro- 
versy, before  its  effect  can  be  interpreted. 
Crown  Cork,  etc.,  Co.  v.  Sterling  Cork,  etc., 
Co.,  (C.  C.  A.  6th  Cir.  1914)  217  Fed.  381. 

Limiting  claim.  —  Only  when  necessary  to 
make  the  claims  operative,  or  in  case  of  am- 
biguity apparent  on  the  face  of  the  claims, 
or  induced  by  their  study  in  connection  with 
the  specification  and  prior  art,  is  a  court 
permitted  to  read  in  an  element  not  express- 
ly named  therein,  in  order  to  narrow  a 
claim,  so  as  to  make  valid  one  otherwise 
invalid.  Crown  Cork,  etc.,  Co.  v.  Sterling 
Cork,  etc.,  Co.,  (C.  C.  A.  6th  Cir.  1914)  217 
Fed.  381. 

It  is  a  general  rule  that  an  element  may 
not  be  read  into  a  claim  for  the  purpose  of 
narrowing  it  and  thus  making  it  valid  as 
against  an  objection  that  it  is  too  broad 
in  view  of  the  prior  art.  National  Cash 
Register  Co.  v.  Gratigny,  (C.  C.  A.  6th  Cir. 
1914)    213  Fed.  463. 

It  is  a  general  principle  that  where,  pend- 
ing allowance  of  a  patent,  an  applicant  is 
forced  to  narrow  his  claims,  he  will 
not  be  permitted  to  put  an  after  con- 
struction on  them  which  would  make 
them  include  what  he  had  been  forced  to 
avoid   by   narrowing.     But  that  principle 


VoL  y,  p.  472|  sec.  4888. 
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would  have  no  application  where  the  paten- 
tee came  out  of  uie  patent  office  with  broad- 
er claims  than  those  originally  made,  or 
where  the  several  amendments  and  the  with- 
drawal and  substitution  of  claims  resulted 
in  an  elimination  of  extrinsic  matter,  in 
pointing  out  the  essential  features  of  the 
disclosure  and  in  the  grant  of  claims  em- 
bodying that  essential  feature  and  eliminat- 
ing from  the  claims  such  extrinsic,  nonessen- 
tial features.  In  such  a  case  the  claims 
granted  should  receive  the  construction  their 
language  naturally  imports  (Dodge  Needle 
Co.  V.  Jones,  163  Fed.  189,  and  159  Fed. 
715,  86  G.  C.  A.  191)  and  no  statement  or 
action  of  the  patentee  in  his  patent  can 
estop  him  from  claiming  to  the  full  extent 
what  his  claims  on  their  face  purport.  Hess- 
Bright  Mfg.  Co.  v.  Fichtel,  (C.  0.  A.  3d 
Cir.  1914)  219  Fed.  723. 
Multiplicity  of  claims.  —  Where  there  is 


a  series  of  claims  for  the  same  patent,  the 
rule  of  construction  is  that  each  claim  be 
differentiated.  The  difficulty  often  found  in 
doing  so,  caused  by  repetition  aild  confusion, 
does  not  affect  the  propriety  of  the  rule 
in  a  normal  case  where  it  can  be  applied. 
Scaife  v.  Falls  City  Woolen  Mills,  (C.  C.  A. 
6th  Cir.  1913)   209  Fed.  210. 

Indefinite  claims.  —  In  Hjame  v.  Ameri- 
can Voting  Mach.  Co.,  (D.  C.  Mass.  1914) 
212  Fed.  439,  the  claim  related  to  key- 
spindles  and  the  means  for  regulating  or 
controlling  their  rotation  in  a  voting  ma- 
chine. The  court  held  the  claim  fatally 
defective  for  indeiiniteness  because  of  the 
difficulty  of  determining  from  the  claim 
which  of  the  things  mentioned  as  elements 
of  the  combination  claimed  were  intended  to 
be  described  as  permitting  the  key-spindle 
to  be  turned  back  at  any  time  before  the 
machine  was  set  for  the  next  voter. 


Vol.  V,  p.  487,  sec.  4892. 

Supplementary  oath.  —  An  amendment  of  a  patent  application  requires  a  supplemen- 
tary oath  and  the  want  of  it  renders  the  patent  void.  Ney  Mfg.  Co.  y.  Swineford  Co., 
(N.  D.  Ohio  1913)  211  Fed.  469. 


Vol.  V,  p.  502,  sec.  9. 

Conclusiveness  of  decision  of  Patent  Of- 
fice.—  The  findings  of  the  patent  office  are 
not  within  the  res  adjudicata  principle. 
Nevertheless,  such  a  finding  should  carry 
with  it  something  more  than  a  bare  prima 
facie  case.  The  Patent  Office  is  a  coordinate 
branch  of  government.  The  courts  owe 
an  attitude  of  respect  toward  the  opin- 
ions which  are  expressel  in  the  grant  of 


letters.  Where  the  office  had  before  it  all 
that  is  before  the  court,  such  opinion  is 
entitled  to  have  accorded  it  all  the  force 
which  is  the  accompaniment  of  judgments 
which,  although  not  binding,  are  informa- 
tive and  persuasive.  Troy  Laundry  Machin- 
ery Co.  v.  Columbia  Mfg.  Co.,  (E.  D.  Pa. 
1914)  217  Fed.  787. 


Vol.  V,  p.  507,  sec.  4915. 

Nature  of  proceeding.  —  The  proceeding 
by  bill  in  equity  under  this  section  on  the 
refusal  to  grant  an  application  for  a  pat- 
ent, is  in  the  nature  of  a  proceeding  de  novo 
to  determine  whether  or  not  the  applicant 
is  entitled  to  a  patent.'  This  involves  the 
question  of  the  patentability  of  the  inven- 


tion covered  by  the  claims.   Hansen  ▼.  Slick, 
(W.  D.  Pa.  1914)  216  Fed.  164. 

Construction  of  statute.  —  To  the  same 
effect  as  the  original  note,  see  Briggs  y. 
United  Shoe  Machinery  Co.,  (1915)  239  U. 
S.  48,  36  S.  Ct.  6. 


Vol.  V,  p.  511,  sec.  4916. 

The  object  of  the  law.  —  To  the  same  ef- 
fect as  the  original  note,  see  Autopiano  Co. 
V.  American  Player  Action  Co.,  (C.  C.  A. 
2d.  Cir.  1916)  222  Fed.  276,  wherein  the 
court  said  that  this  statute  ''is  undoubtedly 
intended  for  relief  of  meritorious  inventors 
who  are  likely  to  lose  their  invention 
through  some  accident  or  mistake.  When  no 
intervening  rights  appear  it  should  be  and 
has  repeatedly  been  literally  construed." 

Reissue  and  disclaimer  sections  distin- 
guished. —  Under  the  reissue  and  disclaim- 
er sections  there  may  be  one  of  two  results 
according  to  which  statutes  is  availed  of. 
In  the  cases  of  reissue  the  patentee  loses 
all  of  the  rights  which  he  had  prior  to  the 
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reissue  and  he  may  ask  for  injunctive  relief 
and  damages  only  from  a  date  subsequent  to 
the  reissue,  while  in  the  case  of  a  disclaimer 
the  patentee  may  still  obtain  injunctive  re- 
lief or  damages  for  infringement  prior  to 
the  date  of  disclaimer,  or  both  in  regard  to 
that  part  of  the  invention  which  is  truly 
and  justly  his  own.  Motion  Picture  Pat- 
ents Co.  V.  Laemmle,  (S.  D.  N.  Y.  1914) 
214  Fed.  787. 

Where  reissue  affects  devices  in  use.  —  To 
the  same  affect  as  the  original  note,  see 
Grier  Bros.  Co.  v.  Baldwin,  (C.  C.  A.  3d 
Cir.  1915)  219  Fed.  735,  wherein  the  court 
said:  "We  think  the  authorities  settle  the 
proposition  that  a  reissue  cannot  be  allowed 


Vol.  V,  p.  511,  sec  48ie. 
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to  broaden  the  original  patent  (as  Baldwin 
attempted  to  do),  especially  after  such  a 
lapse  of  time  as  seven  years,  and  after  the 
claim  had  been  limited  by  a  final  adjudica- 
tion. And  this  would  be  true,  even  if  no 
stress  were  to  be  laid  upon  i^e  rights  that 
had  intervened  by  reason  of  the  Blescr  de- 
vice, although  Bleser  himself  had  been 
manufacturing  that  device  for  several 
years,  and  the  present  appellant  had  been 
manufacturing  it  for  several  months,  before 
the  reissue  was  applied  for." 

Enlargement  of  invention.  —  To  the  same 
cfTect  as  the  original  note,  see  Grand  Rapids 
Show  Case  Co.  v.  Baker,  (C.  C.  A.  6th  Cir. 
1914)    216  Fed.  341. 

Inadequate  claims.  —  A  patentee  is  en- 
titled to  a  reissue  to  correct  inadequate 
claims,  when  no  adverse  rights  have  been 
acquired  by  the  public  in  the  meantime,  and 
his  failure  to  secure  adequate  claims  was 
through  no  fault  of  his  own.  Witzol  v.  Ber- 
man,  (C.  C.  A.  2nd.  Cir.  1914)  212  Fed. 
734. 

Claims  too  broad.  —  To  the  same  effect  as 
the  original  note  see  Specialty  Mach.  Co.  v. 
Ashcroft  Mfg.  Co.,  (C.  C.  A.  2nd.  Cir.  1914) 
213  Fed.  35,  in  which  the  court  held  that 
where  the  claims  |is  originally  drawn  would 
cover  devices  of  the  prior  act,  a  reissue  more 
than  two  years  after  the  original  patent,  to 
narrow  the  claims  was  proper. 

Delay  as  a  question  of  law  determined  on 
the  pleadings.  —  The  question  whether  de- 
lay in  applying  for  reissue  of  a  patent  has 
been  reasonable  or  unreasonable  may  be  a 
question  of  law  for  the  determination  of  the 
court  on  the  pleadings.  American  Tliermos 
Bottle  Co.  V.  Semple,  (N.  D.  N.  Y.  1915) 
222  Fed.  942,  wherein  the  court  said:  "I 
think  the  rule  is  that  when  the  reissue  was 
for  the  sole  purpose  of  expanding  the  claims, 
and  both  the  original  and  reissue  patents 
are  before  the  court,  and  a  delay  of  more 


than  two  years  in  applying  for  the  reissue 
appears  on  the  face  of  the  bill,  and  there  is 
no  explanation  or  excuse  given  or  properly 
inferable  from  facts  stated  for  such  delay,  a 
question  of  law  is  presented.  If  nnexcused 
delay  is  a  defense,  and  more  than  two  years 
delay  is  usually  fatal  to  the  reissue  if  not 
excused,  and  such  delay  appears  on  the 
face  of  the  bill,  why  should  not  good  plead- 
ing demand  that  the  excuse,  if  any,  be 
shown  also  on  the  face  of  the  bill.  Why 
should  a  defendant  be  compelled  to  go  to 
trial  in  open  court  on  a  pleading  showing 
such  laches,  but  no  excuse,  and  be  compelled 
to  meet  excuses  of  which  he  has  had  no 
notice,  and  as  to  the  truth  of  which  he  will 
be  in  ignorance?  If  prima  facie  on  the  face 
of  the  bill  laches  appears  and  is  not  ex- 
cused, but  the  negligence  appearing  is  ex- 
cusable under  some  circumstances,  why 
should  not  the  bill  bring  the  laches  within 
the  exception  to  the  general  rule  7  This 
court  is  of  the  opinion  that  the  new 
equity  rules  do  not  help  the  complaint.  If 
the  bill,  in  setting  up  the  original  patent, 
the  application  for  a  reissue  and  the  allow- 
ance of  the  application,  shows  prima  facie 
laches  in  such  application,  I  think  the  bill 
should  excuse  or  negative  such  laches  by 
pleading  the  ultimate  fact  or  facta  which 
will  have  that  effect.  The  action  of  the  Pat- 
ent Office  in  granting  the  reissue  does  not 
excuse  laches  in  applying  therefor.  It 
is  urged  that  by  answering  the  defend- 
ants have  waived  their  right  to  move  to 
dismiss  for  laches  apparent  on  the  face  of 
the  bill  and  not  excused.  If,  when  issue 
is  actually  joined,  it  appears  from  the 
pleadings  that  the  bill  should  be  dismissed, 
this  court  is  unable  to  see  why  the  motion 
may  not  be  presented  at  any  time;  the 
sooner  the  better,  if  courts  are  to  administer 
justice  and  not  encourage  delays." 


Vol.  V,  p.  523,  sec.  4917. 

Disclaimer  and  reissue  sections  distin- 
guished.—  Broadly  speaking,  the  disclaim- 
er and  reissue  statutes  have  different  pur- 
poses and  different  results.  Under  the  re- 
issue and  disclaimer  sections,  there  may  be 
one  of  two  results  according  to  which  stat- 
ute is  availed  of.  In  the  case  of  reissue, 
the  patentee  loses  all  of  the  rights  which 
he  had  prior  to  the  reissue  and  he  may  ask 
for  injunctive  relief  and  damages  only  from 
a  date  subsequent  to  the  reissue,  while  in 


the  case  of  a  proper  disclaimer,  the  pat- 
entee may  still  obtain  injunctive  ^relief  or 
damages  for  infringement  prior  to  the  date 
of  disclaimer,  or  both,  in  regard  to  that  part 
of  the  invention  which  is  truly  and  justly 
his  own.  Motion  Picture  Patents  Co.  v. 
Laemmle,  (S.  D.  N.  Y.  1914)  214  Fed.  787. 
Unreasonable  delay.  —  To  the  same  effect 
as  the  original  note,  see  Motion  Picture  Pat- 
ents Co.  V.  Laemmle,  (S.  D.  N.  Y.  1914) 
214  Fed.  787. 


Vol.  V,  p.  526,  sec.  4918. 

This  section  permits  a  patentee  to  main- 
tain a  suit  in  equity  against  the  owner  of 
an  interfering  patent  to  annul  the  latter. 
Briggs  V.  United  Shoe  Machinery  Co., 
(1915)   239  U.  S.  48,  36  8.  Ct.  6. 

Interpretation.  —  Section  4918  was  not 
intended  to  apply  only  to  the  ascertainment 
of  the  issue  of  priority  between  two  different 
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vendors,  but  applies  also  to  a  ease  where 
the  alleged  interfering  patents  have  been 
issued  to  the  same  inventor  as  patentee. 
While  in  the  case  of  patents  granted  to  the 
same  inventor,  the  moment  the  fact  of  iden- 
tity of  claims  is  established,  the  second  pat- 
ent becomes  ipso  facto  void,  yet  the  ques- 
tion of  identity  mqst  be  established  in  some 


Vol.  V,  p.  586,  sec.  4818. 
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Vol.  V,  p.  681,  sec.  4898. 


proceeding  and  the  language  of  section  4918 
apparently  establishes  the  proper  proceed- 
ing. Wherein  the  court  said:  The  broad 
language  may  adjudge  and  declare  either 
the  patents  void'  includes  the  power  to  de- 
clare void  a  second  patent  interfering  with 
a  prior  patent  to  the  same  patentee.  Other 
wise,  in  case  of  interfering  patents  issued 
to  the  same  patentee,  there  is  no  remedy 

Vol.  V,  p.  529,  sec.  4923. 

Amount  of  foreign  knowledge  or  use. — 
Under  this  section  the  original  inventors 
cannot  be  defeated  by  knowledge  of  the  in- 
vention in  a  foreign  country,  when  it  was 
not  patented  or  published  there.  Nor  would 
the  fact  that  the  foreign  inventor  filed  an 


for  the  assignee  of  the  prior  patent  where 
an  improper  or  fraudulent  use  is  attempted 
to  be  nmde  of  the  subsequent  patent.  Under 
the  language  of  the  act  providing  for  'due 
proceedings  had  according  to  the  course  of 
equity,'  and  under  the  decisions,  jurisdic- 
tion lies  under  section  4918  to  grant  an  in- 
junction." Keystone  Trading  Co.  v.  Zapota 
Mfg.  Ck).,   (£.  D.  Pa.  1914)   210  Fed.  456. 


application  in  the  Patent  Office  operate  as 
a  notice  to  the  American  public,  such  appli- 
cation being  confidential  and  not  accessible 
to  the  public  until  patent  issued  upon  it. 
Vacuum  Engineering  Co.  v.  Dunn,  (Cf.  0.  A. 
2d  Cir.  1913)   209  Fed.  219. 


Vol.  V,  p.  531,  sec.  4898. 

ni.   ASSIGNliENTS. 

1.  AffreemenU  to  assign. 

Assignments  of  fvtnre  improvements. — 
An  assignment  of  the  full  and  exclusive 
right  to  all  new  and  useful  improvements 
for  which  the  assignor  is  "about  to  make 
application  for  letters  patent"  and  provid- 
ing that  the  same  may  be  held  and  enjoyed 
by  the  assignee  "to  the  full  end  of  the  terms 
for  which  said  letters  patent  may  oe  grant- 
ed" and  requesting  and  authorizing  the 
Commissioner  of  Patents  to  issue  said  let- 
ters patent  "when  granted"  to  the  assignee 
would  not  cover  or  include  "new  and  use- 
ful improvements"  for  which  the  assignor 
had  previously  obtained  a  patent  and  not 
set  out  in  the  assignment.  Vose  v.  United 
States  Metal  Products  Co.,  (C.  C.  A.  2d 
Cir.  1914)    219  Fed.  747. 

3.  Farm  and  Requisites. 

Failure  to  pay  consideration.  —  An  as- 
signment which  expresses  a  consideration, 
the  receipt  of  which  is  therein  acknowl- 
edged, is  not  void  for  want  of  consideration, 
if  the  same  is  not  paid.  The  payment  of  the 
consideration  is  not  a  condition  precedent 
to  the  validity  of  the  contract,  as  such  con- 
sideration if  not  paid  may  be  recovered  in 
an  action.  Forum  Inv.  Co.  v.  Cement  Stave 
Silo  Co.,  (C.  C.  A.  8th  Cir.  1914)  219  Fed. 
213. 

Consideration  paid  by  royalties.  —  To  the 
same  effect  as  the  original  note,  see  Forum 
Inv.  Co.  V.  Cement  Stave  Silo  Co.,  (C.  C.  A. 
8th  Cir.  1914)  219  Fed.  213. 

Acknowledgment  —  All  that  section  4808, 
Rev.  Stat.  U.  S.  requires  is  an  acknowl- 
edgment good  at  common  law,  not  one  which 
shall  conform  to  some  special  regulations  as 
to  acknowledpnents  which  may  be  from 
time  to  time  enacted  in  one  or  other  of  the 
different  states.  Hildreth  v.  Auberbock, 
(C.  C.  A.  2d  Cir.  1916)  223  Fed.  651,  affirm^ 
ing  (S.  D.  N.  Y.  1914)  223  Fed.  646. 


F.  S.  A.  Supp. — 43. 
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4.  Recording. 

An  assignment  of  a  patent,  in  order  to  be 
valid,  must  be  in  writing  and  recorded  in 
the  patent  office.  Strauss  v.  Brier,  (1914) 
67  Colo.  66,  140  Pac.  183. 

6.  Ifatwre  and  Effect. 

Estoppel  of  assignor.  — To  the  same  ef- 
fect as  the  original  note,  sec  United  Print- 
ing Machinery  Co.  v.  Cross  Paper  Feeder 
Co.,  (D.  C.  Mass.  1915)  220  Fed.  322;  Un- 
derwood Typewriter  Co.  v.  Manning,  (E.  D. 
N.  Y.  1916)    221   Fed.   6.52. 

In  Cross  Paper  Feeder  Co.  v.  United  Print- 
ing Machinery  Co.,  (D.  C.  Mass.  1915)  220 
Fed.  313,  the  court  said:  "It  is  well  settled 
that  the  assignor  of  a  patent  is  estopped  to 
say  that  his  patent  is  void  for  want  of 
novelty  or  utility,  or  because  anticipated 
by  prior  inventions.  He  may  deny  infringe- 
ment; he  may  show  the  state  of  the  art, 
to  limit  the  scope  of  the  patent  which  he 
has  assigned;  but  he  cannot  introduce  testi- 
mony invalidating  the  assigned  patent.  It 
is  settled,  too,  that  the  inventor  who  has 
assigned  the  patent  for  his  invention  can- 
not be  permitted  in  a  suit  against  him  for 
its  infringement  to  introduce  evidence  for 
the  ostensible  purpose  of  so  narrowing  the 
scope  of  the  patent  as  to  avoid  infringe- 
ments, but  which  in  fact  tends  to  show  that 
it  is  invalid  for  want  of  novelty." 

IV.  Licenses. 

1.  Nature  and  Requisites, 

A  license  may  be  implied  or  inferred  from 
the  relations  and  acts  of  the  parties  and 
it  is  not  necessary  that  it  should  be  ex- 
pressed. Schmidt  v.  Central  Foundry  Co., 
(D.  C.  N.  J.  1914)  218  Fed.  466,  wherein 
the  court  overthrew  the  contention  that 
there  can  be  an  implied  license  only  when 
the  consent  can  be  presumed  or  found  to 
have  been  given  before  the  patent  has  been 
applied  for  and  explained  the  case  of  Mc- 


Vol  V,  p.  581,  tec.  4888. 
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Vol.  V,  p.  088,  sec.  4818. 


Clurg  V.  Kingsland,  (1843)  1  How.  202,  11 
U.  8.  (L.  ed.)  102,  which  was  the  first  case 
to  announce  a  seemingly  contrary  doctrine. 
Determination  of  implied  license.  —  To 
Ahe  same  effect  as  the  original  note,  see 
Luten  V.  Bearce,  (D.  C.  Me.  1914)  219  Fed. 
237,  wherein  the  court  said:  *'No  form  of 
words  is  necessary  to  constitute  a  license 
or  permission  to  use  patents.  The  federal 
courts  have  repeatedly  applied  the  law  re- 
lating to  an  implied  license,  on  principles 
based  upon  the  doctrine  of  acquiescence  or 
estoppel." 

Vol.  V,  p.  547,  sec.  4900. 

Sufficiency  of  notice.  —  This  section  is 
cited  in  Wright  Co.  v.  Herri ng-Curtiss  CJo., 
(C.  G.  A.  2nd.  Clr.  1914)  211  Fed.  654,  on 
the  question  of  the  sufficiency  of  notice  as 

Vol.  V,  p.  552,  sec.  4919. 

I.  Who  Mat  Sue  fob  Infbinoemsnt. 

Rights  of  licensee  generally.  —  To  the 
same  effect  as  the  original  note,  see  Way- 
man  V.  Louis  Lipp  Co.,  (S.  D.  Ohio  1912) 
222  Fed.  679. 

Suit  by  assignee*  of  exclusive  rights.  —  To 
the  same  effect  as  the  original  note  see  Way- 
man  V.  Louis  Lipp  Co.,  (S.  D.  Ohio  1912) 
222  Fed.  679. 

II.  Who  Liable  fob  Intbinoement. 

Municipal  corporation.  —  The  liability  of 
a  municipal  corporation  for  infringement 
is  well  recognized.  Akron  v.  Bone,  (C.  G. 
A.  6th  Cir.  1916)  221  Fed.  944,  wherein 
the  court  said:  "The  action  of  infringe- 
ment rests  on  tort,  not  on  contract,  and 
the  position  of  the  defendant  seems  to  be 
that  a  city  is  not  liable  for  a  tort,  unless 
the  tort  is  lawfully  committed.  Such  a 
description  of  a  tort  is  difficult  to  apply. 
To  deny  an  infringement  injunction  against 
a  city  is  to  say  that,  because  the  city  has 
wrongfully  taken  plaintiff's  property,  it 
may  continue  to  keep  it  and  use  it.  . 
Under  the  familiar  rules  concerning  torts 
by  agents  of  municipalities,  it  would  seem 
that  if  the  agents,  in  adopting  the  in- 
fringement, went  outside  the  scope  of  their 
duty,  and  if  the  city  itself  did  not  con- 
tinue the  infringement  after  notice  of  what 
the  agents  had  done,  there  might  be  no 
liability  for  damages;  but  this  is  not  such 
a  case.  The  municipal  officers  who  built 
this  wall  has  clear  authority  to  obtain  the 
use  of  the  patent,  by  following  a  prescribed 
method.  In  appropriating  the  patent  with- 
out permission,  they  were  acting  within  the 
scope  of  their  duties,  though  in  violation 
of  specific  restrictions,  and  the  city  is  liable 
in  damages  for  their  tort." 

V.  Recoveby. 

The  law  imposes  no  penalty  for  infringe- 
ment aside  from  a  recovery  of  damages  and 


6.  Operation  and  Effect. 

Right  of  licensee  to  enjoin  trespass.  —  A 
licensee,  having  exclusive  rights  less  than 
the  entire  grant  of  the  patent,  is  entitled 
to  enjoin  trespass  upon  those  rights  in  an 
action  in  which  the  owner  of  the  entire  l^al 
title  is  joined  as  a  defendant.  Libbey  Glass 
Co.  V.  McKee  Qlsss  Co,  (W.  D.  Pa.  1914) 
216  Fed.  172. 


a  basis  for  damages  and  profits,  to  charge 
an  individual  and  also  a  corporation  whidi 
he  thereafter  organized,  to  exploit  his  ma- 
chine, and  of  which  he  was  an  officer. 
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profits.  It  does  not  condemn  the  infring- 
ing article  or  deprive  the  infringer  of  his 
property  therein.  It  simply  says  he  shall 
not  use  it  or  sell  it  during  the  life  of  the 
patent.  He  may  not  use  it  while  the  pat* 
ent  is  in  force  but  may  when  the  sole  rights 
of  the  patentee  under  the  patent  cease  to 
exist.  American  Sulphite  Pulp  Co.  y. 
Hinckley  Fibre  Co.  (N.  D.  N.  Y.  1914) 
217  Fed.  67. 

General  damages.  —  If  the  primary  meas- 
ure of  damages,  i.  e.  market  value,  affords 
no  criterion  for  the  amount  of  loss  occa- 
sioned by  infringement,  general  damages 
based  on  all  the  facts  and  circumstances 
proved,  may  be  allowed.  United  States 
Frumentum  Co.  v.  Lauhoff  (C.  C.  A.  6th 
Cir.  1914),  216  Fed.  610,  wherein  the  eoart» 
after  instancing  the  apj^ication)  of  the 
rule  of  general  damages  to  real  and  persona] 
property  in  cases  where  no  market  value 
existed  or  could  not  be  definitely  proved, 
said :  "We  can  see  no  reason  why  the  owner 
of  a  patent  may  not  be  compensated  upon 
the  same  principles,  or  why  the  perfect 
analogy  between  the  rules  of  damages  as  to 
general  property  and  as  to  patent  property 
which  apply  with  reference  to  market  value 
and  with  reference  to  lost  sales  should  be 
discarded  when  we  come  to  what  may,  for 
convenience,  be  called  general  damages. 
The  jury,  in  a  patent  case,  can  be  shown 
what  plaintiff's  patent  property  was,  to 
what  extent  defendant  has  taken  it,  its  use- 
fulness and  commercial  value  as  shown  by 
its  advantages  over  other  things  and  by  the 
extent  of  its  use  and  as  shown  by  the  profits 
and  savings  which  could  be  made  upon  its 
sale  or  adoption.  The  jury  can  learn  how 
much  of  the  realizable  profit  should  be  cred- 
ited to  the  manufacturing  process  and  busi- 
ness risk  and  how  much  to  the  patent,  also, 
what  share  of  the  profits  or  of  the  selling 
price  it  may  be  customary  in  that  or  similar 
business  to  allow  for  the  use  of  such  an 
invention.    Experts  may  be  amply  qualified 
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to  give  useful  opinions  as  to  the  value  of 
the  property  which  is  to  be  appraised.  More 
or  less  of  these  things  may  appear  in  a 
given  case,  all  having  a  bearing  on  the  real 
value  of  that  for  which  plaintiff  is  to  be 
compensated,  and  the  case  presents  no  great- 
er difficulty  in  computing  and  ascertaining 
damages  than  is  met  by  a  hundred  juries 
every  day.  This  damage  or  compensation 
is  not,  in  precise  terminology,  a  royalty  at 
all,  but  it  is  frequently  spoken  of  as  a  "rea- 
sonable royalty";  and  this  phrase  is  a  con- 
venient means  of  naming  this  particular 
kind  of  damage.  It  may  also  be  well  called 
"general  damage";  that  is  to  say,  damage 
not  resting  on  any  of  the  applicable,  exact 
methods  of  computation  but  upon  facts  and 
circumstances  which  permit  the  jury  or  the 
court  to  estimate  in  a  general,  but  in  a 
sufficiently  accurate,  way  the  injury  to 
plaintiff  caused  by  each  infringing  sale." 


Laches.  •— Where  the  successive  owners 
for  a  patent,  after  the  death  of  a  patentee, 
made  no  use  of  the  patent,  treating  it  as  of 
no  importance  whatever,  making  no  efforts 
to  ascertain  if  there  were  any  infringements 
of  it  or  to  warn  any  one  against  infringe- 
ment, it  constituted  such  laches  as  to  bar  a 
complainant  from  the  right  of  an  account- 
ing. Mosler  v.  Lurie  (C.  C.  A.  2d  Cir. 
1913)  209  Fed.  364,  wherein  the  court  said: 
"Where  owners  have  remained  supine  for 
many  years,  shutting  their  eyes  to  what  was 
going  on  in  the  art  to  which  the  patent  be- 
longed, and  thus  leading  defendants  and 
others  to  suppose  that  they  intended  to 
make  no  claim  that  their  patent  dominated 
a  portion  of  that  art,  it  seems  to  us  in- 
equitable that  they  should  come  at  this  late 
day  and  insist  on  being  granted  an  account- 
ing for  damages  and  profits  during  their 
long  period  of  inaction. ' 


Vol-  V,   p.  566.   [Act  of  March  S,  1897.] 


fiegnlar  and  established  place  of  business. 
—  In  General  Electric  Go.  v.  Best  Electric 
Co.  (S.  D.  N.  Y.  1914),  220  Fed.  347,  in 
considering  the  question  of  jurisdiction  as 
dependent  upon  this  section,  under  which  a 
nonresident  defendant  cannot  be  sued  in 
any  district  unless  it  has  a  regular  and 
established  place  of  business  therein,  the 
court  said:  Those  words  imply  something 
more  than  a  mere  doing  of  business  in  the 
district.  I  do  not  think  the  statement  in  its 
advertising  literature  that  it  had  offices  in 
all  the  principal  cities,  without  specifying 
any  office  in  any  city,  suffices  to  make  the 
office  at  which  its  sales  agent  chooses  to 
make  his  personal  headquarters  its  regular 
and  established  place  of  business.  Nor  does 
the  fact  that  it  referred  prospective  cus- 
tomers to  him  in  any  wise  necessarily 
change  the  situation.  Its  sales  agent  chose 
for  his  own  purposes  to  have  an  office  in 
the  business  section  of  the  city  and  pay  the 
rent  therefor  out  of  his  own  pocket.  If  he 
had  chosen  to  dispense  with  such  an  office, 
he  might  have  transacted  such  business  at 
his  own  private  residence  without  in  any 
way  breaking  any  contract  that  he  had  with 
the  defendant.  It  is  obviously  better  that 
a  long  and  expensive  litigation  shall  be  con- 
ducted before  some  court  whose  jurisdiction 
is  not  open  to  the  possibility  oi  successful 
challenge." 

In  W.  S.  Tyler  Co.  v.  Ludlow-Saylor  Wire 
Co.  (1916)  236  U.  S.  723,  36  S.  Ct.  468,  59 
U.  S.  (L.  ed.)  808,  the  facts  were  held  to 
show  that  the  defendant  who  was  the  ap- 
pellee on  the  appeal  had  acquired  no  regu- 
lar and  establi^ed  place  of  business  in  the 
district  in  which  the  suit  was  brought  and 
had  committed  no  act  of  infringement  there. 
The  court  said:  "Alleging  infringement  of 
its  patent,  and  asking  appropriate  relief, 
appellant,  an  Ohio  corporation,  instituted 
this  proceeding  in  equity  against  the  Lud- 
low-Saylor '  Wire   Company,   a  corporation 
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organized  under  the  laws  of  Missouri,  fn  the 
United  States  district  court  for  the  southern 
district  of  New  York.  Objection  to  the  juris- 
diction was  sustained  and  a  direct  appeal 
to  this  court  allowed.  Evidence  was  intro- 
duced to  show  that  appellee  had  the  requis- 
ite place  of  business  in  New  York  city,  and 
also  had  committed  an  act  of  infringement 
by  making  a  sale  there.  The  trial  court  held 
neither  claim  was  established.  The  Wire 
Company  is  a  manufacturer  of  screens,  with 
plant  and  home  office  at  St.  Louis,  Missouri. 
For  some  eighteen  months  in  1911  and  1912 
it  employed  Guerin,  upon  whom  process  was 
served,  as  'Eastern  representative,'  paying 
him  a  small  salary,  commission  on  sales, 
and  traveling  expenses.  During  this  period 
he  was  also  employed  by  another  corpora- 
tion which  rented  a  room  in  the  building  at 
No.  30  Church  street,  New  York  city,  and 
there  he  maintained  headquarters  as  repre- 
sentative of  both  concerns — ^the  rent  and 
stenographer's  wages  being  apportioned  be- 
tween them  according  to  agreement.  His 
duty  to  appellee  was  'to  solicit  orders  [and] 
forward  them  when  received  to  the  home 
office  for  execution.'  Considering  all  the 
facts  disclosed  we  think  them  insufficient  to 
support  the  allegation  that  appellee  had  a 
regular  and  established  place  of  business  at 
30  Church  Street  within  the  intendment  of 
the  statute.  Green  v.  Chicago,  Burlington 
&  Quincy  Railway,  206  U.  S.  530,  633.  The 
circumstances  attending  only  one  sale  ap- 
pear in  the  record  and  this  was  negotiated 
by  the  purchaser  in  order  that  it  might 
afford  the  basis  for  a  suit.  Guerin  received 
and  forwarded,  and  his  principal  accepted, 
the  order  for  goods  which  were  thereafter 
manufactured  and  shipped  by  express  to 
the  purchaser  in  New  York  City.  This  sale 
was  consummated  at  St.  Louis  and  did  not 
constitute  an  infringement  of  appellant's 
patent  within  the  district  where  suit  was 
brought." 


VoL  V,  p.  S67,  sec.  49M. 
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Vol.  V,  p.  567,  sec.  4920. 

I.  Pleading  and  Pboof  in  Genebal. 

Infringement  of  combination  claim. — 
"We  know  of  no  authority  where  a  defend- 
ant haa  been  held  as  an  infringer  of  a  com- 
bination claim  where  he  omits  three  of  the 
elements  of  the  combination.  If  the  defend- 
ant omits  one  or  more  of  the  elements  which 
make  up  the  combination  he  no  lonser  uses 
the  combination."  Evans  v.  Hall  Printing 
Press  Co.,  (C.  0.  A.  2d  Cir.  1916)  223  Fed. 
530. 

Defense  of  multiple  patents  as  showing 
the  state  of  the  prior  art.  —  Under  Rule  30 
of  the  Federal  Equity  Rules  adopted  by  the 
Supreme*  Court,  when  the  defendant  relies 
upon  a  number  of  patents  as  showing  the 
state  of  the  prior  art  upon  which  the  claims 
of  invalidity  and  limit«l  scope  of  the  patent 
sued  upon  are  based,  the  answer  should  de- 
fine the  issues  and  set  forth  specifically 
what  particular  defensive  patent  will  be  re- 
lied upon,  or  what  particular  features  con- 
tained in  them  will  be  relied  upon  as  the 
final  reason  that  the  claims  of  the  plain- 
tiff's patent  are  invalid.  Coulston  ▼.  H. 
Franke  Steel  Range  Co.,  (N.  D.  Ohio  1916) 
221  Fed.  669,  wherein  the  court  said:  "It 
is  the  practice  in  patent  cases  for  counsel 
to  refer  to  a  great  number  of  patents  as 
showing  the  state  of  the  prior  art  upon 
which  the  claims  of  invalidity  and  limited 
scope  of  the  patent  sued  upon  are  based, 
and  when  the  case  comes  to  trial  it  is  usual 
to  find  counsel  relying  upon  only  a  very 
small  number  of  such  patents,  and  often 
upon  one,  or  at  most  a  few  of  the  many 
features  contained  in  them.  It  is  plain  that 
from  this  manner  of  pleading  it  results  that 
a  trial  court  has  no  guide  whatever,  when 
hearing  oral  testimony,  for  determining 
what  is  relevant  and  what  not  relevant  to 
the  issue,  when  the  state  of  the  prior  art  is 
relied  upon  as  a  defense.  It  is  obvious,  also, 
that  under  the  former  practice  there  were 
means  of  defining  the  issues  before  the  hear- 
ing which  do  not  exist  under  the  new  prac- 
tice, and  I  am  convinced  that  it  was  the 
purpose  of  the  new  rules  to  require  that 
counsel  shall  so  study  the  patents  upon 
which  they  intend  to  rely  that  in  their 
pleadings  they  can  state  in  short  and  simple 
terms  just  what  they  claim  with  respect  to 
them,  rather  than  to  defer  such  study  until 
after  a  record  is  made  up  of  volumes  of 
irrelevant  matter,  and  then,  by  study  and 
analysis,  to  pick  out  what  is  essential  to  a 
decision  of  the  case.  Counsel  defending 
against  this  motion  say  that  the  practice 
followed  in  tliis  answer  conforms  to  the 
practice  which  has  prevailed  in  this  court 
for  more  than  a  score  of  years.  This  is  no 
doubt  true,  but  the  very  purpose  of  these 
new  equity  rules  is  to  change  this  former 
practice,  because  it  has  been  found  to  be 
expensive  to  litigants,  burdensome  to  courts, 
and  a  fruitful  source  of  delay  of  justice. 
It  is  also  urged  that  it  is  for  the  court  to 


determine  whether  the  patents  referred  to, 
or  any  of  them,  by  their  disclosures  nega- 
tive novelty  or  invention.  With  this  Sie 
court  cannot  agree,  but  is  of  opinion  that 
it  is  for  the  court  to  determine  whether  the 
claims  properly  made  in  the  pleadings  in  a 
case  with  respect  to  patents  referred  to 
negative  novelty  or  intention,  and  that  the 
new  rules  require  this  changed  manner  of 
pleading,  to  tne  end  that  such  claims  shall 
be  more  clearly  defined  in  the  pleadings 
than  heretofore,  so  that,  when  cases  are 
called  for  trial  in  open  court,  both  judge 
and  counsel  may  be  definitely  advised  as  to 
just  what  the  claims  of  the  respective  par- 
ties are." 

Question  for  court.  —  Where  there  is  no 
dispute  or  controversy  on  the  facts  as  to 
the  meaning  of  the  claims  or  regarding  the 
disclosure  of  the  prior  art,  the  question  be- 
comes one  of  law  to  be  determined  by  the 
court.  Prepaymen'  Car  Sales  Co.  v.  Orange 
County  Traction  Co.,  (CCA.  2d  Cir. 
1916)  221  Fed.  939.  So  it  is  well  settled 
that  when  the  validity  of  a  patent  is  to  be 
determined  and  its  claim  construed  by  ref- 
erence to  prior  patents,  about  the  dates  and 
authenticity  of  which  there  is  no  contro- 
versy, the  trial  judge  will  usually  oonstme 
those  documents  as  he  would  other  docu- 
ments; his  doing  so  does  not  invade  the 
province  of  the  jury.  Brothers  v.  Lidger- 
wood  Mfg.  Co.,  (C  C  A.  2d  Cir.  1916)  223 
Fed.  369. 

Burden  of  proof.  —  In  actions  for  in- 
fringement, as  in  other  cases,  the  burden  of 
proof  is  on  the  plaintiff  to  establish  novelty 
and  invention  and  if  he  fails  to  do  this  the 
complaint  should  be  dismissed.  Prepayment 
Car  Sales  Co.  v.  Orange  County  Traction 
Co.,  (C.  C  A.  2d  Cir.  1916)  221  Fed.  939. 

n.  Statdtobt  Defenses. 

Necessity  of  notice.  —  To  the  same  ef- 
fect as  the  original  note,  see  Electric  Stor- 
age Battery  Co.  v.  Philadelphia  Storage  Bat- 
tery Co.,  (E.  D.  Pa.  1914)  211  Fed.  154,  in 
which  the  court  said:  "The  purpose  of  see- 
tion  4920  is  to  give  the  complainant  notice 
of  what  he  is  to  meet  at  the  trial.  If,  with- 
out such  notice,  evidence  is  introduced  at 
the  trial  or  during  the  taking  of  testimony 
to  support  a  statutory  defense  not  pleaded, 
such  evidence  will  be  stricken  out  and  not 
considered  by  the  court,  if  proper  objection 
is  made.  While  evidence  of  matters  of  spe- 
cial defense  not  pleaded  in  the  answer  will 
be  considered,  where  relevant,  if  the  evidence 
relating  thereto  has  not  been  objected  to  at 
the  time  of  the  hearing  upon  the  ground  of 
waiver  of  notice,  I  think  it  is  not  within 
the  purpose  or  spirit  of  section  4920  to 
consider,  at  final  hearing,  defenses  of  this 
nature  without  notice,  where  there  is  noth- 
ing to  indicate  that  the  complainant  has 
not  waived  its  right  to  notice. 
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m.  Pleadings. 

Date  of  invention.  —  The  plaintiff  in  a 
sait  for  an  infringement  of  a  patent  cannot 
be  required  to  fix  the  date  of  nia  invention. 
Todd  T.  Whitaker,  (E.  D.  Pa.  1914)  217 
Fed.  819. 

IV.  Injunctions. 

Preliminary  injunction.  —  The  issuing  of 
a  preliminary  injunction  is  to  a  large  extent 
within  the  discretion  of  the  court,  and  will 
depend  upon  the  peculiar  circumstances  of 
each  case.  Layne  y.  Getty,  (G.  G.  A.  6th 
Cir.  1915)  222  Fed.  917. 

But  while  the  granting  of  a  preliminary 
injunction  in  a  suit  for  infringement  of  a 
patent  rests  within  the  sound  discretion  of 
the  trial  court,  where  the  validity  of  the 
patent  has  been  sustained  by  a  prior  adjudi- 
cation in  an  action  at  law  and  the  infringe- 
ment is  clear,  the  court  has  no  discretion 
to  refuse  a  temporary  injunction  pending  a 
final  hearing  upon  the  issue  involved  in  the 
case.  Sherman-Clay  v.  Searchlight  Horn 
Co.,  (C.  C.  A.  9th  Cir.  1914)  214  Fed.  99. 

In  Boyce  v.  Stewart- Warner  Speedometer 
Corporation,  (C.  C.  A.  2d  Cir.  1914)  220 
Fed.  118,  the  court  said:  "It  is  necessary 
to  keep  in  mind  that  the  granting  of  a  pre- 
liminary injunction  rests  in  the  sound  judi- 
cial discretion  of  the  court  of  original  juris- 
diction. The  question  is  not  whether,  on 
the  facts  as  disclosed,  the  appellate  court 
would  have  issued  the  injunction.  It  is 
rather  whether  the  trial  court  abused  its 
discretion  in  the  course  it  adopted.  The 
question  for  us  is  whether  the  record  clearly 
establishes  that  the  court  below  abused  its 
discretion  and  departed  from  the  rules  and 
principles  established  for  the  guidance  of 
the  courts  of  equity  in  cases  of  this  char- 
acter. American  Grain  Separator  Co.  v. 
Twin  City  Separator  Co.,  202  Fed.  202, 
206,  120  C.  C.  A.  664  (1912).  It  was 
at  one  time  thought  in  England  that 
a  court  of  equity  should  not  interfere 
for  the  protection  of  a  patent  by  injunction 
until  the  validity  of  the  patent  had  been 
established  at  law.  But  the  rule  became 
established  in  that  country  to  the  contrary. 
Universities  of  Oxford  and  Cambridge  v. 
Richardson,  6  Vesey,  689.  And  in  this  coun- 
try the  federal  courts  have  been  inclined  to 
view  with  considerable  liberality  the  issu- 
ance of  an  injunction,  although  the  com- 
plainant may  not  have  established  the  va- 
liditv  of  his  patent  in  a  trial  at  law  before 
making  application  for  an  injunction  for 
the  protection  of  his  rights.  This  court  has 
never  held  that  a  preliminary  injunction 
will  not  be  issued  in  any  case  where  the 
validity  of  the  patent  has  not  been  pre- 
viously established.  But  while  recognizing 
the  fact  that  it  is  not  necessary  that  the 
validity  of  the  patent  should  have  been  pre- 
viously determined,  we  have  been  reluctant 
to  approve  the  granting  of  a  preliminary 
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injunction  where  the  patent  was  compara- 
tively new.  And  it  has  been  our  practice 
to  disapprove  of  its  issuance  in  a  case  at 
all  doubtful  and  where  there  appeared  to 
be  any  substantial  controversy  between  the 
parties.  The  case  at  bar  must  be  excep- 
tional in  its  circumstances  to  justify  any 
departure  from  the  practice  so  well  estab- 
lished. If  a  patent  alleged  to  have  been 
infringed  is  an  old  one,  that  circumstance 
in  itself  affords  some  reason  for  allowing  a 
preliminary  injunction  to  issue  to  restrain 
an  alleged  infringement.  But  where  a  pat- 
ent is  new,  its  validity  necessarily  having 
been  neither  adjudicated  nor  acquiesced  in, 
the  issuance  of  a  preliminary  injunction 
without  a  hearing  upon  the  merits  is  usu- 
ally regarded  as  unwarranted  and  improper. 
But  the  fact  that  a  patent  was  issued  as  of 
yesterday  may  not  always  lead  a  court  to 
refuse  a  preliminary  injunction.  The  case 
must  be  very  exceptional  in-  its  circum- 
stances, however,  to  justify  such  a  course. 
The  matter  rests  in  the  discretion  of  the 
court,  and  the  right  to  and  the  necessity  for 
the  injunction  should  be  clearly  shown." 

In  Crescent  Specialty  Co.  v.  National 
Fireworks  Distributing  Co.,  (C.  C.  A.  6th 
Cir.  1915)  219  Fed.  130,  the  court  said: 
"It  is  urged,  however,  that  preliminary  in- 
junction should  not  issue  in  the  absence  of 
adjudication  of  the  validity  of  the  patent 
sued  on.  No  such  hard  and  fast  rule  per- 
tains in  this  court;  nor  is  it  imperative 
that  infringement  be  shown  beyond  a  rea- 
sonable doubt.  Where  plaintiff's  title  to  a 
patent  is  clear  (as  is  the  case  here),  and 
the  record  shows  a  fair  probability  that  the 
patents  are  valid,  and  there  is  a  sufficient 
showing  of  public  acquiescence  therein,  and 
that  infringement  exists,  the  same  consid- 
erations relating  to  the  exercise  of  discre- 
tion in  issuing  injunctions  in  patent  causes 
pertain  as  in  equity  causes  generally;  that 
is  to  say,  injunction  should  be  granted  or 
withheld  according  as,  upon  a  balancing  of 
convenience  and  inconvenience,  seems  neces- 
sary to  the  protection  of  the  rights  of  the 
parties."  See  to  the  same  effect  McMaster 
V.  Daugherty  Mfg.  Co.,  (C.  G.  A.  3d  Cir. 
1914)  219  Fed.  219. 

A  preliminary  injunction  should  not  be 
granted  where  there  is  doubt  as  to  the  in- 
fringement, as  its  issue  would  be  tanta- 
mount to  a  finding  of  infringement.  Sanitary 
Street  Flushing  Mach.  Co.  v.  Amsterdam, 
(N.  D.  N.  Y.  1914)  216  Fed.  190.  More- 
over the  court  will  not  grant  a  preliminary 
injunction  for  infringement  when  the  al- 
leged infringement  is  doubtful  and  the  suit 
is  not  brought  against  the  maker  of  the 
infringing  device,  but  against  a  dealer  who 
sold  none  of  them  except  on  complainant's 
solicitation.  Denison  v.  Gifford,  (C.  C.  A. 
2d  Cir.  1913)  209  Fed.  231. 

"It  is  the  rule  that  when  the  validity  of 
a  patent  has  been  established  by  prior  adju- 
dication, and  especially  after  long  and  ex- 
pensive litigation,  a  court,  on  motion  for  a 
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preliminary  injunction  in  a  subsequent  suit 
against  another  defendant,  would  only  con- 
sider the  question  of  infringement.  But 
where  new  evidence  is  introduced,  of  such 
clear  and  persuasive  character  as  to  leave 
no  fair  doubt  but  that  the  court  in  the  prior 
case  would  have  reached  a  different  conclu- 
sion had  that  evidence  been  before  it,  then 
a  preliminary  injunction  is  denied.  This 
rule  and  its  exception  are  well  established." 
Wayman  v.  Louis  Lipp  Co.,  (S.  D.  Ohio 
1912)  222  Fed.  679. 

Patent  near  ezpiration.  —  Even  though  a 
patent  i^  about  to  expire  an  injunction  may 
be  granted  where  a  judgment  for  damages 
will  not  compensate  or  where  there  are  spe- 
cial circumstances  which  seem  to  entitle  the 
plaintiff  to  equitable  relief.  Motion  Picture 
Patents  Go.  v.  Centaur  Film  Co.,  (D.  G. 
N.  J.  1914)  217  Fed.  247. 

After  expiration  of  patent  —  To  the  same 
effect  as  the  original  note,  see  American 
Sulphite  Pulp  Co.  v.  Hinckley  Fibre  Co., 
(N.  D.  N.  Y.  1914)  217  Fed.  57,  wherein 
the  court  said:  "I  do  not  think  an  injunc- 
tion should  issue  against  the  use  of  a  ma- 
chine or  structure  which  infringed  a  patent 
during  its  life  after  the  patent  has  expired, 
even  if  made  and  put  in  use  prior  to  the 
expiration  of  the  patent.  By  issuing  a  pat- 
ent the  United  States  secures  to  tiie  pat- 
entee and  his  sole  licensee  the  exclusive 
right  to  make,  use,  and  vend  the  patented 
thing  during  the  life  of  the  patent  and  to 
exclude  others  from  making,  using,  or  sell- 
ing the  same.  The  right  to  an  injunction 
to  restrain  others  from  making,  using,  and 
vending  is  equitable  in  its  nature  and  may 
or  may  not  be  availed  of.  It  is  usually  ac- 
companied by  an  accounting  and  an  award 
of  damages  and  profits  as  compensation  for 
the  infringement.  The  court  does  not  and 
cannot  take  possession  of  or  destroy  the  in- 
fringing article.  The  patentee  or  licensee 
may  content  himself  with  a  suit  at  law  to 
recover  money  damages.  When  the  patent 
expires,  the  discovery  or  invention  becomes 
common  property;  that  ia,  all  persons  have 
the  right  to  make,  use,  and  sell  articles 
made  in  accordance  therewith.  The  discov- 
ery or  invention  is  then  given  to  the  public. 
An  infringing  article  belongs  to  the  maker, 
or  tiie  one  for  whom  it  was  made,  and  its 
use  or  sale  after  the  patent  has  expired  is 
not  prohibited  by  any  statute.  After  the 
patent  has  expired,  the  use  of  the  thing,  or 
its  sale,  offends  against  no  law,  or  the  rights 
of  any  person.  The  sole  right  or  monopoly 
of  the  patentee  in  the  invention,  and  of  his 
licensee,  has  then  ceased  to  exist,  except  to 
recover  damages  and  profits  for  past  in- 
fringement, and  he  has  no  ownership  or  in- 
terest in  the  article  which  during  the  life 
of  the  patent  infringed,  or  in  its  use.  Its 
use  after  the  patent  expires  infringes  no 
right  of  any  person.  Its  use  damages  no 
person.  He  can  recover  damages  or  profits 
up  to  the  time  of  the  expiration  of  the  pat- 
ent, and  no  longer.  If  an  injunction  is 
granted  during  the  life  of  the  patent,  and  is 
obeyed,  no  damages  or  profits  accrue  after 
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the  issue  of  such  injunction,  and  the  recov- 
ery of  damages,  etc.,  is  measured  in  time 
by  the  period  between  the  commencement  of 
the  infringement  and  the  issue  of  the  in- 
junction." 

Test  of  infringement.  —  The  interchange- 
ability  of  elements  in  two  opposing  devices, 
by  simple  mechanical  means,  is  a  good  test 
of  infringement.  Miller  Pasteurising  Maeh. 
Co.  V.  Rich,  (W.  D.  N.  Y.  1914)  216  Fed. 
192. 

Conditions  of  bond.  — If,  on  the  granting 
of  a  preliminary  injunction,  a  bond  of  in- 
demnity is  required,  its  conditions,  since 
they  are  dependent  on  no  statute,  should  be 
carefully  fixed,  so  that  the  security  which 
is  fiven  to  the  defendant  shall  be  real  and 
not  merely  colorable.  Vrooman  ▼.  Burdidc, 
(C.  C.  A.  6th  Gir.  1915)  222  Fed.  900, 
citing  several  cases  in  which  bonds,  various- 
ly conditioned,  have  been  approved  by  the 
federal  courts. 

Contempt  —  Where  one,  upon  advice  of 
counsel,  continued  to  use  a  patented  ma- 
chine, after  service  of  a  permanent  injunc- 
tion upon  him,  believing  in  good  faith  that 
he  was  not  bound  by  it,  and  that  upon  a 
proper  defense  the  complainants'  patent 
would  be  shown  to  be  invalid,  and  averred 
that  he  desired  to  make  such  defense  and 
that  he  was  entitled  to  do  so,  and  where  it 
appeared  further,  that  although  he  knew  in 
a  general  way  of  the  suit  for  infringement, 
he  did  not  know  of  its  details  and  had  no 
control  over  it,  the  court  held  he  was  not 
in  contempt  for  disregardingthe  injunction. 
E.  W.  Bliss  Co.  V.  Atlantic  Handle  Co.,  (D. 
G.  Mass.  1913)  212  Fed.  190. 

y.  Decree  and  Awabd. 

Acceptance  of  report.  —  To  the  same  effect 
as  the  original  note,  see  Continuous  Glass 
Press  Co.  v.  Schmertz  Wire  Glass  Co.,  (C. 
C.  A.  3d  Gir.  1915)  219  Fed.  199,  wherein 
the  court  said:  "It  is  well  settled  that  in 
considering  exceptions  taken  to  a  master's 
report  in  matters  of  fact>  affecting  the  ac- 
curacy of  his  findings  in  respect  to  profits, 
gains  and  savings  made  by  the  use  of  an 
infringing  apparatus  or  process,  the  conclu- 
sions of  the  master,  depoiding  upon  the 
weighing  of  conflicting  testimony,  have  every 
reasonable  presumption  in  their  favor,  and 
are  not  to  be  set  aside  or  modified,  unless 
there  clearly  appears  to  have  been  error  or 
mistake  on  his  part." 

Invention  not  contributing  to  profits.^ 
To  the  same  effect  as  the  original  note,  see 
Seeger  Refrigerator  Co.  v.  American  Car, 
etc.,  Co.,  (G.  G.  A.  3d  Cir.  1916)  219  Fed. 
660. 

Profits.  —  It  is  the  duty  of  an  infringer 
to  account  for  the  profits  of  his  infringe- 
ment and  the  loss  must  be  placed  upon  the 
wrongdoer,  when,  in  the  alternative,  loss 
must  fall  either  upon  him  or  upon  the  inno- 
cent. Continuous  Glass  Press  Co.  v. 
Schmertz  Wire  Glass  Co.,  (C.  C.  A.  3d  Gir. 
1915)  219  Fed.  199,  following  the  rule  laid 
down  in  Westinghouse  Electric,  etc,  Co.  v. 
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Wagner  Electric,  etc.,  Co.,  (1912)  225  U.  S. 
604,  32  S.  Ct.  691,  56  U.  S.  (U  ed.)  1222, 
41  L.R.A.(N.S.)  653. 

In  so  far  as  profits  from  the  infringing 
sales  are  attributable  to  patented  improTe- 
ments  they  belonged  to  the  plaintiff,  and  in 
so  far  as  they  are  due  to  other  parts  or 
features  they  belong  to  the  defendants. 
Dowagiac  Mfg.  Co.  y.  Minnesota  Moline 
Plow  Co.,  (1915)  235  U.  8.  641,  35  8.  Ct. 
221,  59  U.  8.  (L.  ed.)  398. 

Where  no  profits  have  been  realized.  —  To 
the  same  extent  as  the  original  note,  see 
Seeger  Refrigerator  Co.  y.  American  Car, 
etc.,  Co.,  (CCA.  3d  Cir.  1915)  219  Fed. 
565. 

Portion  of  profits  from  improyement  by 
defendant  —  To  the  same  effect  as  the  orig- 
inal note,  see  Seeger  Refrigerator  Co.  y. 
American  Car,  etc.,  Co.,  (C  C.  A.  3d  Cir. 
1915)  219  Fed.  565. 

Period  for  which  acconnt  is  taken.  —  Xn 
taking  accounts  of  profits  the  master  is  not 
limit^  eyen  to  the  date  of  the  decree,  but 
may  extend  the  account  to  the  time  of  the 
hearing  before  him,  if  the  infringement  still 
eontinues.  Any  oUier  rule  would  result  in 
a  multiplicity  of  suits  and  unnecessary  loss 
of  time  and  expense.  Toledo  Metal  Wheel 
Co.  y.  Foyer,  (C  C  A.  6th  Cir.  1915)  223 
Fed.  350. 

Measure  of  damages  based  on  royalties.  -* 
In  Dowagiac  Mfg.  Co.  y.  Minnesota  Moline 
Plow  Co.,  (1915)  235  U.  S.  641,  35  8.  Ct. 
221,  59  U.  8.  (L.  ed.)  398  [reversing  (C  C. 
A.  8th  Cir.  1910)  183  Fed.  314),  wherein 
damages  were  sought  for  the  infringement 
of  drills,  the  court  on  the  subject  of  dam- 
ages said:  "As  the  exclusiye  right  conferred 
by  the  patent  was  property,  and  the  in- 
fringement was  a  tortious  taking  of  a  part 
of  tiiat  property,  the  normal  measure  of 
damages  was  the  yalue  of  what  was  taken. 
So,  had  the  plaintiff  pursued  a  course  of 
granting  licenses  to  others  to  deal  in  ar- 
ticles embodying  the  invention,  the  estab- 
lished royalty  could  have  been  proved  as 
indicative  of  the  value  of  what  was  taken, 
and  therefore  as  affording  a  basis  for  meas- 
uring the  damages.  But,  as  the  patent  had 
been  kept  a  close  monopoly,  there  was  no 
established  royalty.  In  that  situation  it 
was  permissible  to  show  the  value  by  prov- 
ing what  would  have  been  a  reasonable 
royalty,  considering  the  nature  of  the  in- 
vention, its  utility  and  advantages,  and  the 
extent  of  the  use  involved.  Not  improbably 
such  proof  was  more  difficult  to  produce, 
but  it  was  quite  as  admissible  as  that  of 
an  established  royalty.  In  Suffolk  Mfg.  Co. 
r.  Hayden,  3  Wall.  315,  320,  18  L.  ed.  76, 
78,  where  a  like  situation  was  presented, 
this  court  said  that  'in  order  to  get  at  a  fair 
measure  of  damages  or  even  an  approxima- 
tion of  it,  general  evidence  must  necessarily 
be  resorted  to.'  See  also  Packett  Co.  v. 
Sickles,  19  Wall.  611,  617;  Root  v.  Railway 
Co.,  105  U.  S.  189,  198.  And  in  many  cases 
in  the  other  Federal  courts  the  damages 
have  been  assessed  upon  proof  of  a  reason- 
able royalty.    The  practice  is  illustrated  by 


the  following  extract  from  the  opinion  in 
Hunt  v.  Cassiday,  12  C  C  A.  316,  318,  64 
Fed.  Rep.  585,  587:  'The  plaintiff  was 
clearly  entitled  to  damages  for  the  infringe- 
ment. If  there  had  been  an  established 
royalty,  the  jury  could  have  taken  that  sum 
as  the  measure  of  damages.  In  the  absence 
of  such  royalty,  and  in  tiie  absence  of  proof 
of  lost  sales  or  injury  by  competition,  the 
only  measure  of  damages  was  such  sum  as, 
under  all  the  circumstances,  would  have 
been  a  reasonable  royalty  for  the  defendant 
to  have  paid.  This  amount  it  was  the  prov- 
ince of  the  jury  to  determine.  In  so  doing, 
they  did  not  make  a  contract  for  the  par- 
ties, but  found  a  measure  of  damages.' 
True,  some  courts  have  regarded  Coupe  v. 
Royer,  155  U.  8.  565,  as  impliedly  holding 
that  this  practice  was  not  permissible,  but 
the  decision  does  not  admit  of  such  an  inter- 
pretation. In  that  case — an  action  at  law 
— there  was  no  proof  of  what  would  have 
been  a  reasonable  royalty  but  only  of  what 
the  defendant  had  made  or  might  have 
made  out  of  the  infringement;  and  all  that 
the  court  held  was  (a)  that  the  damages 
were  not  to  be  measured  by  what  the  de- 
fendant had  gained  or  might  have  gained 
but  by  what  tiie  plaintiff  had  lost,  and  (b) 
that,  as  the  evidence  disclosed  (p.  583)  'no 
license  fee,  no  impairment  of  the  plaintiff's 
market,  in  short,  no  damages  of  any  kind,' 
the  verdict  could  not  exceed  a  nominal  sum. 
In  Cassidy  y.  Hunt,  75  Fed.  Rep.  1012, 
where  the  scope  of  that  decision  was  care- 
fully considered  by  one  of  the  Circuit 
Judges  for  the  Ninth  Circuit,  the  conclusion 
was  reached  that  it  did  not  militate  against 
an  assessment  of  damages  upon  the  basis  of 
what  would  have  been  a  reasonable  royalty; 
and  a  like  view  was  expressed  and  applied 
by  the  Circuit  Court  of  Appeals  for  the 
Third  Circuit  in  McCune  v.  Baltimore  &  0. 
R.  R.,  154  Fed.  Rep.  63,  and  Bemis  Car  Co. 
y.  Brill  Co.,  119  C  C  A.  229,  200  Fed.  749, 
762,  and  by  the  circuit  court  of  appeals  for 
the  sixth  circuit  in  United  States  Frumen- 
tum  Co.  v.  Lauhoff,  216  Fed.  611.  But, 
although  the  plaintiff  was  entitled  to  prove 
what  would  have  been  a  reasonable  royalty, 
and  thereby  show  a  proper  basis  for  an  as- 
sessment of  damages,  no  proof  upon  that 
subject  was  presented.  There  are  still  other 
grounds  upon  which  damages  may  be  as- 
sessed in  infringement  cases,  as  where  hurt- 
ful competition  is  shown,  but  the  present 
record  does  not  require  that  they  be  spe- 
cially noticed." 

Lost  sale. —  In  Dowagiac  Mfg.  C^.  y. 
Minnesota  Moline  Plow  Co.,  (1915)  235  U. 
S.  641,  35  S.  Ct.  221,  59  U.  8.  (L.  ed.)  398 
(reversing  (C  C  A.  8th  Cir.  1910)  183 
Fed.  314),  which  was  a  suit  brought  for  an 
accounting  of  profits  and  to  recover  dam- 
ages for  an  infringement  of  drills  and  is 
considered  above  under  royalties,  the  court 
on  the  subject  of  damages  for  lost  sales 
said:  "While  the  number  of  drills  sold  by 
the  defendants  was  shown,  there  was  no 
proof  that  the  plaintiff  thereby  lost  the  sales 
of  a  like  number  of  drills  or  of  any  definite 
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or  even  approximate  number.  During  the 
period  of  infringement  several  other  manu- 
facturers were  selling,  drills  in  large  num- 
bers in  the  same  localities  in  direct  com- 
petition with  the  plaintiff's  drill,  and  under 
the  evidence  it  could  not  be  said  that,  if 
the  sales  in  question  had  not  been  made,  the 
defendants'  customers  would  have  bought 
from  the  plaintiff  rather  than  from  the 
other  manufacturers.  Besides,  it  did  not 
satisfactorily  appear  that  the  plaintiff 
possessed  the  means  and  facilities  requisite 
for  supplying  the  demands  of  its  own  cus- 
tomers and  of  those  who  purchased  the 
infringing  drills.  There  was  therefore  no 
adequate  basis  for  an  assessment  of  dam- 
ages upon  the  ground  of  lost  sales." 

Joint  infringers.  —  Two  or  more  defend- 
ants cannot  be  jointly  sued  for  infringement 
except  for  acts  in  which  there  is  some  kind 
of  common  participation.  The  general  lan- 
guage of  a  decree  fixing  liability  for  the 
infringement  and  making  an  award  thereon 
must  be  construed  witb  this  principle  in 
mind.  Vrooman  v.  PenhoUow,  (C.  C.  A.  6th 
Cir.  1915)  222  Fed.  894. 

Interlocutory  decree.  —  The  terms  of  an 
interlocutory  decree  as  to  damages  and 
profits,  which  substantially  follows  the  lan- 
guage of  the  statute,  neither  altering  nor 
enlarging  its  provisions,  will  not  be  modi- 
fied. Pedersen  v.  Dundon,  (CCA.  9th  Cir. 
1915)  220  Fed.  309. 

Decree  not  res  judicata  as  to  validity  of 
patent.  —  While,  in  view  of  the  doctrine  of 
comity  and  of  the  importance  of  having  uni- 
formity of  adjudication  as  to  patents,  the 
decree  of  a  court  in  one  circuit  is  regarded 
as  persuasive  and  entitled  to  respect,  yet  a 
decree  declaring  the  invalidity  of  a  patent 
is  in  no  sense  a  proceeding  in  rem  and  the 
plaintiff  is  estopped  by  such  decree  as  res 
judicata  onlv  as  to  the  parties  to  the  suit 
and  their  privies.  Such  decree  does  not  pre- 
vent the  same  or  a  different  plaintiff  from 


bringing  a  suit  aganist'  another  defendant 
and  establishing  its  validity  upon  different 
or  even  upon  the  same  evidence.  Clip  Bar 
Mfg.  Co.  v.  Steel  Protected  Concrete  Co.,  (£. 
D.  Pa.  1913)  209  Fed.  874. 


Vn.  LinCITATXONS    AND   LA.0HB8. 

Ladiea  within  period  of  statutory  limita- 
tion.—  'X^ndoubtedly  one  may  so  sleep  up- 
on his  rights,  and  allow  his  adversary  to 
proceed  apparently  in  contravention  thereof, 
as  to  disentitle  him  in  equity  and  fair  deal- 
ing to  assert  his  conflicting  claim,  and  in 
determining  this  question,  in  patent  cases  as 
well  as  in  litigation  generally,  each  casu 
must  be  controlled  by  its  own  peculiar  facts 
and  circumstances.  In  other  words,  what 
may  be  considered  grave  laches  in  one  case 
would  not  in  any  respect  be  such  in  another. 
Almost  innumerable  conditions  would  deti*r- 
mine  this  question,  and  only  under  very 
special  circumstances  should  the  court  hold 
one  guilty  of  laches  whose  litigation  was 
instituted  within  the  statutory  limitation, 
which  in  patent  cases  is  six  years."  Ben- 
thall  Mach.  Co.  v.  National  Mach.  Corp.,  (£. 
D.  Va.  1916)  222  Fed.  918. 

Delay  amounting  to  acquisition  in  in- 
fringement.—  To  the  same  effect  aa  the 
original  note,  see  Marconi  Wireless  Td.  Co. 
▼.  National  Elec.  Signaling  Co.,  (E.  D.  K.  Y. 
1914)  213  Fed.  815,  wherein  the  court  said: 
"Where  an  owner  has  remained  thus  supine 
for  many  years,  shutting  his  eyes  to 
what  was  going  on  in  the  art  to  which  the 
patent  belonged,  and  thus  leading  the  de- 
fendant and  others  to  suppose  that  he  in- 
tended to  make  no  claim  that  his  patent 
dominated  a  portion  of  that  art,  it  is  in- 
equitable that  he  should  come  at  this  late 
day  and  insist  on  being  granted  an  account- 
ing for  damages  and  profits  during  his  long 
period  of  inaction*" 


Vol.  V,  p.  600,  sec.  4929. 

Subject  matter  of  design  patent  —  The 
design  law  was  intended  to  encourage  the 
decorative  arts  and  therefore  deals  with  the 
appearance,  rather  than  the  structure,  uses 
or  functions  of  the  article.  Ashley  v.  Weeks- 
Numan  Co.,  (C.  C.  A.  2d  Cir.  1916)  220 
Fed.  899. 

In  a  design  patent  the  appearance  is  the 
subject  matter  of  the  patent,  and  the  ap- 
pearance is  none  the  less  patentable  because 
a  mechanical  function  is  involved.  The 
patentability  of  a  design  is  determined  by 
its  appeal  to  the  eyes  and  not  by  the  pres- 
ence or  absence  of  a  mechanical  function. 
Ashlev  V.  Weeks-Numan  Co.,  (C.  C.  A.  2d 
Cir.  1915)   220  Fed.  899. 

Design  patents  are  not  restricted  to  the 
material  upon  which  the  design  may  be  im- 
posed. Thus  where  a  patentee  manufactures 
its  designs  in  sterling  silver,  the  manu- 
facture of  the  same  design  in  plated  ware 
was  held  to  be  an  infringement.    Dominick 
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V.  R.  Wallace,  etc.,  Mfg.  Co.,  (C.  C.  A.  6th 
Cir.  1913)  209  Fed.  223. 

Necessity  of  invention.  —  To  the  same  ef- 
fect as  the  original  note,  see  Baker,  etc,  Co. 
V.  N.  D.  Cass  Co.,  (C.  C.  A.  2d  Cir.  1915) 
220  Fed.  918,  wherein  the  court,  on  the  ques- 
tion of  patentable  novelty  in  an  ornamental 
design  for  use  on  toy  character  blocks,  said : 
"The  facts  therefore  present  this  question 
of  law:  Does  it  amount  to  invention,  from 
the  point  of  view  of  a  design  patent,  to  use 
for  a  particular  purpose  an  article  which 
had  previously  been  manufactured,  used, 
and  sold  for  any  purpose  for  which  it  was 
adapted,  where  there  was  no  change  in  the 
form,  size,  shape,  design,  appearance,  or 
material  of  the  article?  We  feel  obliged 
to  answer  the  question  in  the  negative.  To 
entitle  a  party  to  a  design  patent  there  must 
be  an  exercise  of  the  inventive  faculty.  It 
must  be  borne  in  mind  that  a  design  need 
not  be  useful  in  the  sense  that  a  machine 
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1918  Siipp.,  p.  886. 


or  a  process  is  useful.  It  must  be  ornate; 
it  must  appeal  to  the  eye  of  the  beholder. 
The  inventor  of  a  design  entitled  to  the 
protection  of  a  patent  must  produce  a  re- 
sult akin  to  that  produced  by  the  artist  or 
sculptor.  His  design  must  be  new,  and  it 
must  be  beautiful  and  attractive.  What  is 
it,  then,  that  Baker  has  invented?  He  sajrs 
it  is  an  ornamental  design  for  a  set  of  char- 
acter blocks.  It  certainly  is  not  for  wooden 
block  letters,  for  these  were  unquestionably 
old.  It  cannot  be  for  placing  the  letters 
in  their  natural  sequence  from  A  to  Z,  for 
this  is  the  natural  and  usual  arrangement. 
So,  too,  the  obvious  arrangement  of  fibres 
is  from  1  to  9  and  zero.  The  complamant 
emphasizes  the  statement  that  these  blocks 
are  toys  designed  for  children,  and  bases 
thereon  an  argument  that  novelty  and  in- 
vention may  be  predicated  of  that  lact.  The 
patent  says  notiiing  as  to  the  use  to  which 
the  blocks  are  to  1^  applied;  but  if  it  had 
done  so,  it  can  hardly  be  maintained  that 
a  device  otherwise  unpatentable  becomes  an 
invention  because  it  is  to  be  used  by  chil- 
dren. If  this  were  so,  infringement  would 
depend  upon  the  age  of  the  user.  In  this 
case  Mr.  Baker  created  no  new  device  or 
form.  He  simply  at  the  best  applied  an  old 
or  existing  device  or  form  to  a  new  use." 

A  design  patent  must  involve  invention 
but  its  validity  will  not  be  negatived  by 
combined  features  that  are  separately  old 
or  by  features  that  are  separately  found  in 
other  articles  of  the  same  class.  Bush,  etc.. 
Piano  Go.  v.  Becker,  (S.  D.  N.  Y.  1913)  209 
Fed.  233. 


The  true  test  of  identity.  —  To  the  same 
effect  as  the  original  note,  see  Grelle  v. 
Eugene,  (G.  G.  A.  9th  Gir.  1915)  221  Fed. 
68,  wherein  the  rule  was  laid  down  that 
the  true  test  of  identity  of  design  was  the 
sameness  of  appearance,  that  mere  differ- 
ence of  outline  m  the  drawing  or  sketch,  a 
greater  or  smaller  number  of  lines,  or  slight 
variations  in  configuration,  is  sufficient  to 
change  the  effect  upon  the  eye,  will  not  de- 
stroy the  substantial  identity  and  that  it  is 
not  essential  to  identity  of  design  that  the 
appearance  should  be  the  same  to  the  eye 
of  an  expert.  If,  in  the  eye  of  an  ordinary 
observer,  giving  such  attention  as  a  pur- 
chaser usually  gives,  two  designs  are  sub- 
stantially the  same, — if  the  resemblance  is 
such  as  to  deceive  such  an  observer,  and 
sufficient  to  induce  him  to  purchase  one 
supposing  it  to  be  the  other, — the  one  first 
patented  is  infringed  b^  the  other. 

The  question  of  infringement  is  not  to  be 
determined  by  a  comparison  to  discover 
whether  or  not  there  are  certain  differences. 
The  correct  test  is  whether  the  ordinary 
observer,  giving  such  attention  as  a  pur- 
chaser UBuallv  gives,  would  be  misled.  Ash- 
ley V.  Weeks-Numan  Co.,  (C.  C.  A.  2d  Cir. 
1915)  220  Fed.  899. 

Designs  that  are  so  nearly  alike  that  they 
impart  to  the  mind  the  same  general  idea 
of  ornamentation  and  appearance  so  as  to 
deceive  an  observer,*  will  not  be  patented. 
Bush,  etc.,  Piano  Co.  v.  Becker^  (S.  D.  N.  Y. 
1913)  209  Fed.  233. 


Vol.  V,  p.  602,  sec.  4930. 


Description  by  photograph.  —  A  drawing  or  photograph  is  sufficient  to  claim  a  design 
and  it  is  not  necessary  that  a  written  description  be  given.  Bush  etc  Piano  Co.  v.  Becker 
(8.  D.  N.  Y.  1913)  209  Fed.  233. 


Vol.  V,  p.  603,  sec.  1. 

Measure     of    profits     recoyerable.  —  An 

award  of  profits  due  to  the  design  is  all  the 
patent  owner  is  entitled  to,  when  the  design 
IS  separable  from  the  article  to  which  it  is 
attached.  Bush,  etc..  Piano  Co.  v.  Becker, 
(0.  C.  A.  2d  Cir.  1916)  222  Fed.  902,  where- 
in the  court  held  that  on  an  award  of  profits 


for  the  infringement  of  a  design  patent  for 
a  piano  case,  the  complainant's  recovery 
should  be  confined  to  the  subject  of  the  pa- 
tent,— ^the  piano  case,  and  could  not  be  ex- 
tended to  the  piano  contained  in  the  patent- 
ed case. 


1912  Supp.,  p.  286.     {.Act  of  June  «5,  1910.] 


Governmental  use.  —  Governmental  use  is 
not  excepted  from  the  exclusive  proprietary 
rights  given  to  the  patentee.  Firth-Sterling 
Steel  Co.  V.  Bethlehem  Steel  Co.,  (E.  D.  Pa. 
1914)  216  Fed.  755,  wherein  the  defendant 
urged  that  the  patent  in  suit,  if  infringed, 
could  be  infringed  with  impunity  because 
the  defendant  had  contracted  with  the  War 
Department  to  infringe  it.  The  court  said : 
"Tne  argument  based  upon  the  ruling  in 
Crozier  v.  Krupp,  224  U.  S.  290,  32  Sup.  Ct. 
488,  66  L.  ed.  771,  ignores  the  distinction 
that  the  right  of  action  given  by  the  act  of 


1910  against  the  government  does  not  grant 
immunity  to  any  private  trespasser  upon 
the  rights  of  patentees.  The  Bethlehem 
Steel  Company,  and  not  the  United  States, 
is  the  defendant  here,  and  to  say  that,  be- 
cause of  the  government  use  of  these  pro- 
jectiles, the  plaintiff  is  deprived  of  a  remedy 
for  wrongs  done  it  is  to  confuse  the  power 
to  issue  writs  of  injunction  with  the  exercise 
of  the  discretion  of  the  courts  in  their  issue. 
The  distinction  also  between  legal  rights  and 
particular  forms  of  remedy,  legal  or  equit- 
able, should  not  be  lost  sight  of.    We  can- 
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not  too  clearly  keep  before  us  the  thought 
that  equitable  relief  is  always  of  grace  and 
nerer  of  right*  unless  given  by  act  of  Con- 
grcM^  M  well  M  the  thought  that  all  legal 


rights  are  to  be  kept  inviolate.  The  plain- 
tiff can  be  accorded  its  full  legal  rights 
without  in  any  way  interfering  with  the 
work  of  the  army  or  the  navy." 


PENAL  LAWS. 


1909  Supp.,  p.  410,  sec.  19. 


For  an  indietinent  returned  under  this  section,  see  Edwards  y.  U.  8.,  (0.  C.  A.  Wi  Ofar. 
1916)  223  Fed.  309. 


1909  Supp.,  p.  414,  sec.  32. 

Personating  Congressman.  —  For  one  to 
personate  a  congressman  constitutes  an  of- 
fense under  this  section,  and  if  the  indict- 
ment alleges  that  the  personation  was  with 
intent  to  defraud,  the  nature  of  the  fraud 
need  not  be  set  forth  as  that  \s  immaterial. 
Lamar  ▼.  U.  S.,  (1916)  240  U.  S.  60. 

The  impersonation  of  a  non-ezisting  of- 
ficer or  office  constitutes  an  offense  under 
this  section.  United  States  v.  Barnow, 
(1915)  239  U.  S.  74,  36  S.  Ct.  19  {reversing 
(E.  D.  Pa.  1916)  221  Fed.  140),  wherein 
the  court  said:  "The  indictment  contains 
six  counts,  of  which  the  first,  third,  and 
fifth  are  based  upon  the  former,  and  the 
seccmd,  fourth,  and  sixth  upon  the  latter  of 
these  prohibitions.  The  first  count  charges 
that  aefendant,  with  intent  to  defraud  a 
certain  person  named,  did  falsely  pretend 
to  be  an  employee  of  the  United  States  act- 
ing under  the  authority  of  the  United  States, 
to  wit,  an  agent  employed  by  the  Govern- 
ment to  sell  a  certain  set  of  books  entitled 
'Messages  and  Papers  of  Presidents,'  and 
did  then  and  there  take  upon  himself  to 
act  as  such  agent,  in  that  he  visited  the 
person  named  and  falsely  pretended  to  him 
that  he  was  such  an  employee  of  the  United 
States,  employed  as  aforesaid  for  the  pur- 
pose aforesaid.  The  third  and  fifth  counts 
differ  only  as  to  the  names  of  the  persons 
mentioned  and  the  dates  of  the  alleged  of- 
fenses. The  second  count  charges  that  de- 
fendant, with  intent  to  defraud  a  certain 
person  named,  did  falsely  pretend  to  be  an 
employee  of  the  United  States  acting  under 
the  authority  of  the  United  States,  to  wit, 
an  agent  employed  by  the  Government  to 
sell  a  certain  set  of  books  entitled  'Messages 
and  Papers  of  Presidents/  and  in  such  pre- 
tended character  did  obtain  from  the  per- 
son named  the  sum  of  ten  dollars,  which 
he  would  not  have  given  to  defendant  unless 
he  had  supposed  him  to  be  an  employee  of 
the  Government,  and  had  supposed  that  the 
money  was  to  be  paid  over  to  the  Govern- 
ment on  account  of  the  subscription  price 
of  the  books,  etc.,  The  fourth  and  sixth 
counts  are  in  like  form.  It  was  and  is  ad- 
mitted that  there  was  not  in  existence  such 
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an  employee  or  such  employment  ae  it  was 
alleged  the  defendant  pretended.  The  Die- 
trict  Court  held  that  the  gist  of  the  offense 
is  the  false  personation  of  an  officer  or  em- 
ployee of  the  United  States,  and  in  order 
to  constitute  such  an  offense  there  must  be 
personation  of  some  particular  person  cm* 
class  of  persons,  since  there  cannot  be  a 
false  personation  of  a  supposititious  indi- 
vidual who  never  existed  or  whose  class 
never  existed.  Upon  this  construction  of 
the  statute,  all  of  the  counts  fell. 

"We  think  this  is  to  read  the  act  in  too 
narrow  a  sense.  Not  doubting  that  a  false 
personation  of  a  particular  officer  or  em- 
ployee of  the  Government,  or  a  false 
pretense  of  holding  an  office  or  employment 
that  actually  exists  in  the  Government  of 
the  United  States,  ia  within  the  denuncia- 
tion of  §  32,  we  think  it  has  a  broader 
reach.  No  convincing  reason  is  suggested 
for  construing  it  more  narrowly  than  the 
plain  import  of  its  language.  To  'falsely 
assume  or  pretend  to  be  an  officer  or  em- 
ployee acting  under  the  authority  of  the 
United  Stat^,  or  any  Department,  or  any 
officer  of  the  Government  thereof,'  is  the 
thing  prohibited.  One  who  falsely  assumes 
or  pretends  to  hold  an  office  that  has  a  de 
jure  existence  is  admittedly  within  its  mean- 
ing. That  is,  where  the  assumption  or  pre- 
tense is  false  in  part  but  contains  a  modi- 
cum of  truth,  the  siatute  ia  violated.  Why 
should  it  be  deemed  less  an  offense  where 
the  assumption  or  pretense  is  entirely  false, 
as  where  the  very  office  or  employment  to 
which  the  accused  pretends  title  has  no  legal 
or  actual  existence?  It  is  insisted  that  the 
words  next  following — 'shall  take  upon  him- 
self to  act  as  such,  or  shall  in  such  pretend- 
ed character  demand  or  obtain,'  etc., — indi- 
cate an  intent  to  punish  only  false  persona- 
tion of  existing  officers  or  employees,^  and 
not  a  false  representation  as  to  some  sup- 
posititious employment  by  the  Government. 
But  to  'take  upon  himself  to  act  as  such' 
means  no  more  than  to  assume  to  act  in 
the  pretended  character.  It  requires  some- 
thing beyond  the  false  pretense  with  intoit 
to  defraud;  there  must  be  some  act  in  keep- 


1909  Siipp.,  p.  414,  see.  82. 
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1909  Supp.,  p.  415,  sec.  87. 


ing  with  the  pretense  (see  People  ▼.  Cronin, 
80  Michigan  646) ;  but  it  would  strain  the 
meaning  of  the  section  to  hold  that  the  of- 
fender must  act  as  a  veritable  officer  of  the 
Government  would  act.  And  so,  in  the 
second  branch  of  the  section,  the  demanding 
or  obtaining  of  the  thing  of  value  must  be 
done  'in  such  pretended  character' — ^words 
that  are  far  from  importing  that  the  office 
or  employment  must  be  one  that  is  duly 
established  by  law. 

"It  is  said  that  to  give  to  the  statute  the 
broader  meaning  extends  it  beyond  the  limit- 
ations that  surround  the  power  of  Congress, 
and  encroaches  upon  the  functions  of  the 
several  States  to  protect  their  own  citizens 
and  residents  from  fraud.  We  are  referred 
to  United  States  v.  Fox,  95  U.  S.  670,  672, 
where  it  was  declared  by  Mr.  Justice  Field, 
speaking  for  the  court:  'An  act  committed 
within  a  State,  whether  for  a  good  or  a  bad 
purpose,  or  whether  with  an  honest  or  a 
criminal  intent,  cannot  be  made  an  offense 
against  the  United  States,  unless  it  have 
some  relation  to  the  execution  of  a  power  of 
Congress,  or  to  some  matter  within  the  jur- 
isdiction of  the  United  States.  An  act  not 
having  any  such  relation  is  one  in  respect 
to  which  the  State  can  alone  legislate.'  Ac- 
cepting this  criterion,  the  legislation  now 
under  consideration  is  well  within  the  au- 
thority of  Congress.  In  order  that  the  vast 
and  complicated  operations  of  the  Govern- 
ment of  the  United  States  shall  be  carried 
on  successfully  and  with  a  minimum  of 
friction  and  obstruction,  it  is  important — 
or,  at  least,  Congress  reasonably  might  so 
consider  itr— not  only  that  the  authority  of 
the  governmental  officers  and  employees  be 
respected  in  particular  cases,  but  that  a 
spirit  of  respect  and  good-will  for  the  Gov- 
ernment and  its  officers  shall  generally  pre- 
vail. And  what  could  more  directly  impair 
this  spirit  than  to  permit  unauthorized 
and  unscrupulous  persons  to  go  about  the 
country  falsely  assuming,  for  fraudulent 
purposes,  to  be  entitled  to  the  respect  and 


credit  due  to  an  officer  of  the  Government  T 
It  is  the  false  pretense  of  Federal  au- 
thority that  is  the  mischief  to  be  cured; 
of  course,  only  when  accompanied  with 
fraudulent  intent,  but  such  a  pretense  would 
rarely  be  made  for  benevolent  purposes. 
Now,  the  mischief  is  much  the  same,  and 
the  power  of  Congress  to  prevent  it  is  quite 
the  same,  whether  the  pretender  names  an 
existing  or  a  non-existing  office  or  officer,  or, 
on  tlie  other  hand,  does  not  particularize 
with  respect  to  the  offices  that  he  assumes 
to  hold.  Obviously,  if  the  statute  punished 
the  offense  only  when  an  existing  office  was 
assumed,  its  penalties  could  be  avoided  by 
the  easy  device  of  naming  a  non-existent 
office." 

When  offense  complete.  —  If,  with  intent 
to  defraud,  and  by  falsely  assuming  or  pre- 
tending to  be  an  officer  or  employee  acting 
under  the  authority  of  the  United  States, 
the  accused  shall,  m  the  pretended  charac- 
ter, have  demanded  or  obtained  any  money, 
paper,  document,  or  other  valuable  thing,.the 
offense  is  complete,  notwithstanding  some 
valuable  consideration  was  offered  or  given 
by  the  pretended  employee  for  that  which 
he  demanded  or  obtained.  It  is  the  aim 
of  the  section  not  merely  to  protect  inno- 
cent persons  from  actual  loss  through  re- 
liance upon  false  assumptions  of  Federal 
authority,  but  to  maintein  the  general  good 
repute  and  dignity  of  the  service  itself.  It 
is  inconsistent  with  this  object,  as  well  as 
with  the  letter  of  the  statute,  to  make  the 
question  whether  one  who  has  parted  with 
his  property  upon  the  strength  of  a  fraudu- 
lent representation  of  Federal  employment, 
has  received  an  adequate  quid  pro  quo  in 
value,  determinative.  United  States  v.  Bar- 
now,  (1916)  239  U.  S.  74,  36  S.  Ct  19, 
reversing  (E.  D.  Pa.  1915)  221  Fed.  140. 

Jurisdiction.  —  Where  the  personation  is 
by  telephone  the  offense  may  be  tried  in 
the  district  of  the  hearer.  Lamar  y.  U.  S., 
(1916)  240  U.  S.  60. 


1909  Supp.,  p.  415,  sec.  37. 

''Commit"  means  no  more  than  to  bring 
about,  and  a  woman  permitting  herself  to 
be  transported  from  one  state  to  another 
for  the  purpose  of  prostitution  contrary  to 
the  act  of  June  26,  1910,  commonly  known 
as  the  White  Slave  Act  (see  1912  Supp.  p. 
419),  may  be  guilty  of  conspiracy  under  this 
section.  U.  S.  v.  Holte,  (1916)  236  U.  S. 
140,  35  S.  Ct.  271,  69  U.  S.  (L.  ed.)  604, 
L.R.A.  1916D  281,  wherein  the  court  said: 
'This  is  an  indictment  for  a  conspiracy 
between  the  present  defendant  and  one 
Laudenschlcger  that  Laudenschleger  should 
cause  the  defendant  to  be  transported  from 
Illinois  to  Wisconsin  for  the  purpose  of 
prostitution,  contrary  to  the  act  of  June 
26,  1910,  chap.  396.  As  the  defendant 
is  the  woman,  the  district  court  susteined 
a  demurrer  on  the  ground  that  although 
the  offense  could  not  be  committed  without 
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her,  she  was  no  party  to  it,  but  only  the 
victim.  The  single  question  is  whether  that 
ruling  is  right.  We  do  not  have  to  con- 
sider what  would  be  necessary  to  constitute 
the  substantive  crime  under  the  act  of 
1910,  or  what  evidence  would  be  required 
to  convict  a  woman  under  an  indictment 
like  this;  but  only  to  decide  whether  it 
is  impossible  for  the  transported  woman  to 
be  guilty  of  a  crime  in  conspiring  as  alleged. 
The  words  of  the  Penal  Code  of  March  4, 
1909,  chap.  321,  §  27,  are  'conspire  •  •  • 
to  commit  any  offense  against  the  United 
States;'  and  the  argument  is  that  they  mean 
an  offense  that  all  the  conspirators  could 
commit;  and  that  the  woman  could  not 
commit  the  offense  alleged  to  be  the  object 
of  the  conspiracy.  For  although  the  stat- 
ute of  1910  embraces  matters  to  which  she 
could  be  a  party,  if  the  words  are  taken 
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literally,  for  iostance,  aiding  in  procuring 
any  form  of  transportation  for  the  purpose, 
the  conspiracy  alleged,  as  we  have  said,  is 
a  conspiracy  that  Laudenschleger  should 
procure  transportation  and  should  cause 
the  woman  to  he  transported.  Of  course, 
the  words  of  the  Penal  Code  could  be  nar- 
rowed as  we  have  suggested,  but  in  that 
case  they  would  not  be  as  broad  as  the 
mischief;  and  we  think  it  plain  that  they 
mean  to  adopt  the  common  law  as  to  con- 
spiracy, and  that  'commit'  means  no  more 
than  bring  about.  For,  as  was  observed 
in  Drew  ▼.  Thaw,  (Dec.  21,  1914)  [235  U. 
S.  432,  ante,  137,  35  Sup.  Ct.  Rep.  137], 
a  conspiracy  to  accomplish  what  an  individ- 
ual 1b  free  to  do  may  be  a  crime  and  even 
more  plainly  a  person  may  conspire  for 
the  commiasion  of  a  crime  by  a  third  per- 
son. We  will  assume  that  there  may  be  a 
degree  of  co-operation  that  would  not 
amount  to  a  crime,  as  where  it  was  held 
that  a  purchase  of  spirituous  liquor  from 
an  .unlicensed  vendor  was  not  a  crime  in 
the  purchaser,  although  it  was  in  the  seller. 
But  a  conspiracy  with  an  officer  or  employee 
of  the  government  or  any  other  for  an  of- 
fenae  that  only  he  could  commit  haa  been 
held  for  many  years  to  fall  within  the  con- 
spiracy section,  now  §  37,  of  the  Penal 
Code.  So  a  woman  may  conspire  to  procure 
an  abortion  upon  herself  when,  under  the 
law,  she  could  not  commit  the  substantive 
crime;  and  therefore,  it  has  been  held 
could  not  be  an  accomplice.  So  we  think 
that  it  would  be  going  too  far  to  say  that  the 
defendant  could  not  be  guilty  in  this  case. ' 

A  "fraud"  within  the  meaning  of  this  sec 
tion  was  held  to  exist  where  the  defend 
ants  invited  people  to  buy  "treasury  stock, 
and  when  the  invitation  was  accepted  and 
the  money  paid  they  gave  to  the  persons 
they  had  induced  to  purchase,  not  treasury 
stock,  but  their  own  personal  stock.  Myers 
v.  U.  S.,  (C.  C.  A.  2d  Cir.  1916)  223  Fed. 
919. 

Where  a  scheme  to  defraud  was  devised 
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before  the  taking  effect  of  the  criminal  code 
but  was  continued  thereafter  such  continu- 
ance was  a  full  equivalent  of  devising  the 
scheme  on  the  da^  the  code  took  effect. 
Myers  v.  U.  S.,  (C.  C.  A.  2d  Cir.  1916)  223 
Fed.  919. 

A  corporation  may  be  lawfully  indicted 
and  convicted  under  this  section  for  a  con- 
spiracy which  by  statute  is  declared  a  felony. 
The  w^hole  growth  of  the  modem  law  tends 
to  subject  corporations  as  nearly  as  may  be 
to  the  same  pains  and  penalties  imposed 
upon  individuals.  Joplin  Mercantile  Co.  v. 
United  States,  (C.  C.  A.  8th  Cir.  1914) 
213  Fed.  926,  wherein  it  was  held  that  a 
corporation  could  be  guilty  of  a  conspiracy 
to  carry  liquor  into  Indian  Territory  and  to 
introduce  it  into  the  Indian  country. 

The  overt  act  of  one  conspirator  is  the 
act  of  all,  and  the  commission  of  one  such 
overt  act  is  all  that  is  required  to  complete 
the  offense.  Jung  Quey  v.  United  States, 
(C.  C.  A.  9th  Cir.  1915)   222  Fed.  766. 

Sufficiency  of  indictment.  —  An  indict- 
ment which  expressly  alleged  that  the  de- 
fendant did  wilfully,  unlawfully  and  felo- 
niously conspire  together  and  with  divers 
other  persons  "to  wilfully,  fraudulently  and 
knowingly  receive  and  conceal"  a  certain 
quantity  of  opium  "which  they  then  and 
there  knew  had  been  imported  into  the 
United  States  contrary  to  law"  sufficiently 
charged  that  the  overt  acts  alleged  were 
committed  'Hcnowingly,  unlawfully  and  felo- 
niously," and  sufficiently  alleged  a  con- 
spiracy to  do  an  unlawful  act.  Jung  Quey 
V.  United  States,  (C.  C.  A.  9th  Cir.  1915) 
222  Fed.  766. 

An  indictment  for  conspiracy  to  violate 
provisions  of  postal  laws  relating  to  salary 
of  postmasters  was  held  sufficient  in  U.  S. 
V.  Foster,  (1914)  233  U.  S.  616,  34  S.  Ct 
666,  58  U.  S.  (L.  ed.)  1074. 

A  conviction  was  sustained  under  this  sec- 
tion and  section  332,  in  Louie  v.  United 
States,  (CCA.  9th  Cir.  1914)  218  Fed. 
36. 


1909  Supp.,  p.  416,  sec.  39. 

Influencing  reports  and  recommendations. 
—  Gifts  made  to  and  received  by  officers  in 
the  department  of  Indian  affairs  for  the 
purpose  of  influencing  reports  and  recom- 
mendations to  federal  judges  with  regard  to 
sentences  of  persons  convicted  of  violating 
liquor  laws  constitute  bribery,  the  reports 
and  recommendations  being  official  acts.  U. 
S.  V.  Birdsall,  (1914)  233  U.  S.  223,  34  S. 
Ct.  612,  58  U.  S.  (L.  ed.)  930  {reversing  (N. 
n.  la.  1913)  206  Fed.  818),  wherein  it  was 
held  that  every  action  within  the  range  of 
official  duty  came  within  the  purview  of 
this  section.  The  court  said:  "To  con- 
stitute it  official  action,  it  was  not  necessary 
that  it  should  be  prescribed  by  statute;  it 
was  sufficient  that  it  was  governed  by  a 
lawful  requirement  of  the  department  un 


der  whose  authority  the  officer  was  acting. 
Rev.  Stat.,  §  161;  Benson  v.  Henkel,  198 
U.  S.  1,  12;  Haas  v.  Henkel,  216  U.  S.  462, 
480.  Nor  was  it  necessary  that  the  require- 
ment should  be  prescribed  by  a  written  rule 
or  regulation.  It  might  also  be  found  in 
an  established  usage  which  constituted  the 
common  law  of  the  department  and  fixed 
the  duties  of  those  engaged  in  its  activities. 
.United  States  v.  Macdoniel,  7  Pet.  1,  14. 
In  numerous  instances,  diities  not  complete- 
ly defined  by  written  rules  are  clearly  estab- 
lished by  settled  practice,  and  action  taken 
in  the  course  of  their  performance  must  be 
regarded  as  within  the  provisions  of  the 
alxtve-mentioned  statutes  against  bribery. 
Haas  V.  Henkel,  mij^ra,** 
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authorized  regulation  of  the  General  Land 
Office,  and  is  known  by  the  affiant  to  be 
falfie,  in  a  material  statement.  That  is, 
the  Land  Department  has  authority  to  make 
regulations  which  are  not  inconsistent  with 
law,  and  are  appropriate  to  the  performance 
of  its  duties,  and  when,  by  a  valid  regula- 
tion, the  Department  requires  that  an  affi- 
davit shall  be  made  before  an  officer  other- 
wise competent,  that  officer  is  authorized  to 
administer  the  oath  within  the  meaning  of 
§  125.  The  false  swearing  is  made  a  crime, 
not  by  the  Department,  but  by  Congress; 
the  statute,  not  the  Department,  fixes  the 
Penalty.  United  States  v.  Orimaud,  220  U. 
S.  p.  652,  55  L.  ed.  669,  31  Sup.  Ct.  Rep.  480. 
Section  125  of  the  Criminal  Code  must  be 
read  in  the  light  of  §  2246  of  the  Revised 
Statutes  (6  Fed.  Stat.  Annot.  p.  233),  which 
is  explicit.'* 


1909  Supp.,  p.  437,  sec.  125. 

History  and  scope.  —  In  U.  S.  ▼.  Smull, 
(1915)  236  U.  S.  405,  35  S.  Ct.  349,  59 
U.  S.  (L.  ed.)  641,  the  court  said:  "This 
statute  takes  the  place  of  the  similar  provi- 
sion of  §  5392  of  the  Revised  Statutes,  5 
Fed.  Stat.  Annot.  701,  which  in  turn  was 
a  substitute  for  a  number  of  statutes  in 
regard  to  perjury,  and  was  phrased  so  as 
to  embrace  all  cases  of  false  swearing, 
whether  in  a  court  of  justice  or  before  ad- 
ministrative officers  acting  within  their 
powers  (see  revisers'  report,  vol.  2,  pp.  2582, 
2583)." 

Oath  required  by  general  land  office. — 
In  U.  S.  V.  Smull,  (1915)  236  U.  S.  405,  35 
S.  Ct.  349,  69  U.  S.  (L.  ed.)  641,  it  was 
held  that  "A  charge  of  perjury  may  be 
based  upon  §  126  of  the  Criminal  Code 
where  the  affidavit  is  required,  either  ex- 
pressly by  an  act  of  Congress,  or  by  an 

1909  Supp.,  p.  444,  sec.  150. 

Interpretation.  —  The  authorities  bearing 
on  the  interpretation  of  this  section  are 
conflicting.  In  United  States  v.  Weber,  (W. 
D.  Wash.  1913)  210  Fed.  973,  wherein  the 
court  held  the  true  rule  of  construction  to 
be,  that  it  is  not  a  counterfeiting  statute 
and  therefore  it  is  not  necessary  that  the 
fraudulent  obligation  or  security  should 
purport  on  its  face  to  be  an  obligation  or 
security  issued  under  the  authority  of  the 
United  States.  The  court  said:  "Nor  is  it 
necessary  that  the  similarity  or  resemblance 
should  be  so  great  as  to  deceive  experts, 
bank  officers,  or  cautious  men.  It  is  suf- 
ficient if  the  fraudulent  obligation  bear 
such  a  likeness  or  resemblance  to  any  of  the 
genuine  obligations  or  securities  issued  un^ 
der  the  authority  of  the  United  States,  as 
is  calculated  to  deceive  an  honest,  sensible, 
and  unsuspecting  person  of  ordinary  obser- 
vation and  care  when  dealing  with  a  person 
supposed  to  be  upright  and  honest.  If  the 
fraudulent  obligation  is  of  that  character, 
the  offense  is  made  out,  and  whether  such  a 
similarity  of  resemblance  exists  is,  in  ordi- 
nary cases,  a  question  of  fact  for  the  jury. 
It  is  extremely  difficult  to  describe  a  treas- 
ury note  or  other  currency  on  paper;  and, 
when  the  written  description  contained  in 
the  indictment  is  supplemented  by  the 
charge  that  the  fraudulent  obligation  is  in 
form,  color,  size,  and  in  manner  and  style 
of  display,  and  of  printing  and  engraving 
thereon  and  in  general  appearance,  made, 
and  intended  to  be  made,'  after  the  simili- 
tude of  an  obligation  issued  under  the  au- 
thority of  the  United  States,  the  court  is 
unable  to  say  as  a  matter  of  law  that  the 
requisite  resemblance  or  similarity  does  not 
exist." 

1909  Supp.,  p.  448,  sec.  163. 

Sufficiency  of  evidence.  —  On  the  question  of  the  sufficiency  of  evidence  to  procure  a 
conviction  under  this  section,  see  Riggio  v.  U.  S.,  (C.  C.  A.  2d  Cir.  1915)  223  Fed.  529. 
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"Obligation  or  security .'' —  The  absence  of 
some  name  or  names  purporting  to  be  of- 
ficers of  the  bank  issuing  a  note  is  not  fatal 
to  its  character  as  an  "obligation  or  securi- 
ty" within  the  meaning  of  this  section. 
Wiggains  v.  United  States,  (C.  C.  A.  8th 
Cir.  1914)  214  Fed.  970,  wherein  the  court 
said:  "The  indictment  definitely  enough 
charges  that  the  instrument  in  the  posses- 
sion of  the  defendant  was  made  in  part 
and  in  similitude  of  an  obligation  or  securi- 
ty issued  under  the  authority  of  the  United 
States  of  America;  and  probably  for  the 
purpose  of  the  demurrer  the  allegation 
touching  similitude  should  be  treated  as 
true,  but  as  the  note  is  set  forth  in  the 
indictment  we  may  properly  enough  say 
that  in  our  opinion  its  contents  and  display 
afford  ample  evidence  for  submission  to  the 
jury  of  the  question  whether  it  was  calcu- 
lated to  deceive  an  unsuspecting  person  of 
ordinary  prudence  and  incline  him  to  accept 
it  as  good  money,  notwithstanding  the  fact 
that  no  president's  or  cashier's  name  ap- 
peared upon  it.  If  that  question  be 
answered  in  the  affirmative,  the  similarity 
would  be  sufficiently  established  within  the 
meaning  of-  the  law.  United  States  v. 
Kuhl,  (D.  C.)  85  Fed.  624,  and  cases  cited. 
Certainly  the  court  could  not  on  a  demurrer 
say  that  there  was  no  evidence  of  such 
similarity.  In  any  view  of  the  matter  we 
are  of  opinion  that  the  demurrer  assailing 
the  indictment  on  the  ground  that  it  did  not 
appear  that  the  instrument  found  in  the 
possession  of  the  defendant  was  made  in 
whole  or  in  part  after  the  similitude  of  an 
obligation  or  other  security  issued  under 
the  authority  of  the  United  States  was  not 
well  taken." 
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1909  Supp.,  p.  455,  sec.  184. 

'^Ciurent  business  of  the  carrier*  includes 
letters  passing  between  tiie  carrier  and  a 
telegraph  company  in  which  it  has  an  inter- 
est, regarding  not  only  immediate  but  day- 
by-day  action.  U.  8.  v.  Erie  R.  Co.,  235  U. 
S.  613,  35  S.  Ct.  193,  69  U.  S.  (L.  ed.)  335, 
wherein  the  court  said:  "In  reaching  this 
conclusion  it  is  not  necessary  to  consider 
the  character  of  the  statute,  whether  it  be 
penal  or  remedial,  or  whether  it  is  to  have 
a  strict  or  a  liberal  construction.  It  is  one 
justified  by  the  words  of  the  statute  and  in 
view  of  the  facts  by  its  history,  and  is  not 
precluded  by  anything  that  was  said  at  the 
time  the  act  was  amended.  As  originally 
enacted  and  carried  into  the  Revised  Stat- 
utes (§  3985)  it  forbade  the  carrying,  'other- 
wise than  in  the  mail,  any  letters  or  packets, 
except  such  as  relate  to  some  part  of  the 
cargo  of  such  steamboat  or  other  vessel,  or 
to  some  article  carried  at  the  same  time  by 
the  same  stagecoach,  railway  car,  or  other 
vehicle.' 

"The  section  coming  before  the  Attorney 
General  for  construction,  the  opinion  was 
expressed  that  it  only  intended  to  prohibit 
the  transportation  of  communications  be- 
tween third  parties,  and  did  not  prohibit 
the  transportation  of  conununications, 
whatever  their  substance,  belonging  to  the 
carrier,  or  relating  to  the  carrier's  busi- 
ness. 21  Op.  Atty.  Gen.  394.  It  is  the 
contention  of  the  government  that  when 
§  184  came  to  be  enacted,  that  construction 

1909  Supp.,  p.  456,  sec.  189. 

Successive  mail  bags  cut.  — In  Ebeling  y. 
Morffan,  (1916)  237  U.  S.  625,  36  S.  Gt.  710, 
69  U.  S.  (L.  ed.)  1161,  the  case  raised  the 
question  whether  one  who,  in  the  same 
transaction,  tears  or  cuts  successively  mail 
bags  of  the  United  States  used  in  convey- 
ing the  mail,  with  intent  to  rob  or  steal  any 
such  mail,  is  guilty  of  a  single  offense,  or  of 
additional  offenses  because  of  each  successive 
cutting  with  the  criminal  intent  charged. 
Holdhig  that  he  is  guilty  of  additional 
offense  the  court  said:  "Reading  the  stat- 
ute with  a  view  to  ascertaining  its  meaning, 
it  is  apparent  that  it  under^es  to  make 
an  offender  of  anyone  who  shall  cut,  tear, 
or  otherwise  injure  any  mail  bag,  or  who 
shall  draw  or  break  any  staple  or  loosen 
any  part  of  any  lock,  chain,  or  strap  at- 
tached thereto,  with  the  felonious  intent 
denounced  by  the  statute.  These  words 
plainly  indicate  that  it  was  the  intention 
of  the  lawmakers  to  protect  each  and  every 
mail  bag  from  felonious  injury  and  mutila- 
tion. Whenever  any  one  mail  bag  is  thus 
torn,  cut,  injured,  the  offense,  is  complete. 
Although  the  transaction  of  cutting  the 
mail  bags  was  in  a  sense  continuous,  the 
complete  statutory  offense  was  committed 
every  time  a  mail  bag  was  cut  in  the  man- 
ner described,  with  the  intent  charged.  The 
offense  as  to  each  separate  bag  was  complete 


was  narrowed  by  the  use  of  the  word 
'current,'  Senator  Bacon,  who  suggested  it, 
in  effect  so  declaring,  and  urged  it  as  an 
amendment,  so  that  the  new  section  might 
not  relate,  as  the  senator  said,  to  the  'finan- 
cial transactions'  of  the  carriers,  'or  any- 
thing of  that  kind,  but  the  current  business 
and  operations.'  To  this  comment  counsel 
for  the  government  adds  the  definition  of 
'current'  from  the  dictionaries  as  'now 
passing;  present  in  its  course;  as  the  cur- 
rent month  or  year;'  and  supposes  this 
to  be  the  meaning  which  was  in  Senator 
Bacon's  mind,  and  urges  the  view  that 
'the  "current  business"  of  the  carrier, 
tlierefore,  is  that  business  which  is,  at 
any  particular  time,  in  the  present  course 
of  its  transactions.'  But  so  confined  in 
meaning,  it  is  not  very  clear  what  enlarge- 
ment the  new  section  is  on  the  old  one.  We 
cannot  so  confine  it.  The  statute  certainly 
cannot  mean  that  the  described  business 
should  have  no  relation  to  the  past  and  no 
connection  with  the  future,  however  near. 
It  may  be  that  there  might  be  a  business  so 
completely  consununated  or  so  much  in 
speculation  that  it  could  not  be  described 
as  'current,'  but  the  letters  with  which  this 
case  is  concerned  are  not  of  either  char- 
acter. They  re^rd  not  only  immediate,  but 
day-by-day  action,  and  so  relate  to  'car- 
rent'  as  distinguished  from  exceptional 
buj^inesa*** 
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when  that  bag  was  cut,  Irrespective  of  any 
attack  upon,  or  mutilation  of,  any  other 
bag.  The  words  are  so  plain  as  to  require 
little  discussion  or  further  amplification  to 
ascertain  their  meaning.  Tne  separate 
counts  each  charged  by  its  distinctive  num- 
ber the  separate  bag,  and  each  time  one  of 
them  was  cut  there  was,  as  we  have  said,  a 
separate  offense  committed  against  the  stat- 
ute. Congress  evidently  intended  to  pro- 
tect the  mail  in  each  sack,  and  to  make  an 
attack  thereon  in  the  manner  described  a 
distinct  and  separate  offense. 

"The  case  is  not  like  those  charges  of 
continuous  offenses  where  the  crime  is  neces- 
sarily, and  because  of  its  nature,  a  single 
one,  though  committed  over  a  period  of 
time.  Such  is  the  English  case  of  Crepps 
V.  Burden,  Cowp.  pt.  2,  p.  640,  wherem 
Lord  Mansfield  held  that  one  who  was 
charged  with  exercising  his  ordinary  trade 
on  the  Lord's  Day  could  not  be  convicted  of 
separate  offenses  because  of  a  number  of 
acts  performed  on  that  day  which  made  up 
the  offense  of  exercising  his  trade.  It  was 
there  said  that  every  stitch  that  a  tailor 
takes  and  everything  that  a  shoemaker  or 
carpenter  may  do  tor  different  customers 
at  different  times  on  the  same  Sunday  did 
not  constitute  separate  offenses,  for  the  of- 
fense was  one  and  entire  of  exercising  the 


1609  Siipp.,  p.  456,  sec  189. 
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trade  and  calling  upon  the  Lord's  Day,  and 
the  object  oi  the  legislation  was  to  pnnish 
a  man  for  exercising  his  trade  on  Sunday, 
and  not  to  make  a  separate  offense  of  eadi 
thing  he  did  in  the  exercise  of  thai  trade. 
Bo,  ui  Re  Snow,  120  U.  S.  274,  30  L.  ed. 
658,  7  Sup.  Ct.  Rep.  656,  where  an  attempt 
was  made  to  divide  into  separate  periods  of 
time  the  offense  of  continuous  cohabitation 
with  more  than  one  woman,  when  the  facts 
showed  that  there  was  but  one  offense  com- 
mitted between  the  earliest  day  charged  and 
the  end  of  the  continuing  time  attempted  to 
be  charged  in  separate  indictments.  These 
and  similar  cases  are  but  attempts  to  cut 
up  a  continuous  offense  into  separate  crimes 
in  manner  unwarranted  by  the  statute  mak- 
ing the  offense  punishable.  "As  we  inter- 
pret the  statute,  the  principle  applied  in 
Gavieres  ▼.  United  States,  220  U.  S.  338, 
is  applicable,  where  this  court  held  that, 
when  in  the  same  course  of  conduct,  and 
upon  the  same  occasion,  certain  rude  and 
boisterous  language  was  used,  and  an  officer 
insulted,  two  offenses  were  committed,  sepa- 
rate in  their  character,  and  this,  notwith- 
standing the  transaction  was  one  and  the 

1909  Supp.,  p.  456,  sec.  190. 

Separate  offenses.  —  In  Morgan  t.  Devine, 
(1915)  237  U.  S.  632,  35  S.  Ct.  712,  59  U.  S. 
(L.  ed.)  1153,  the  facts  involved  the  con- 
struction of  sectipns  190  and  192  and  ques- 
tions of  separate  offenses  and  punishment 
for  breaking  into  a  post  office  and  commit- 
ting larceny  of  the  Post  Office  Department, 
under  the  double  jeopardy  provision  of  the 
Fifth  Amendment.  The  court  said :  "Wheth- 
er, under  these  sections  of  the  statute,  two 
offenses  in  the  same  transaction  may  be 
committed  and  separately  charged  and  pun- 
ished, has  been  the  subject  of  consideration 
in  the  Federal  courts,  and  the  cases  in  those 
courts  are  in  direct  conflict.  In  Halligan  v. 
Wayne,  (C.  C.  A.  9th  Cir.)  102  C.  C.  A. 
410,  179  Fed.  112,  and  Munson  v.  McClaugh- 
ry,  supra,  it  was  held  that  upon  conviction 
on  an  indictment  containing  two  counts,  one 
charging  burglary  with  intent  to  commit 
larceny,  and  the  other  larceny,  upon  a  gen- 
eral verdict  of  guilty,  there  can  be  but  a 
single  sentence,  and  that  for  the  burglary 
only;  and  that  after  the  defendant  has 
served  a  sentence  for  that  offense  he  is  en- 
titled to  release  on  habeas  corpus.  The  rule 
has  been  held  to  be  otherwise  in  Ex  parte 
Peters,  (C.  C.  W.  D.  Mo.)  2  McCrary,  403, 
12  Fed.  461,  and  in  Anderson  v.  Moyer, 
(D.  0.  N.  D.  Ga.)  193  Fed.  499.  We 
think  it  is  manifest  that  Congress,  in 
the  enactment  of  these  sections,  intended 
to  describe  separate  and  distinct  offenses, 
for  in  §  190  it  is  made  an  offense  to  steal 
any  mail  bitf  or  other  property  belonging 
to  the  Postomce  Department,  irrespective  of 
whetiier  it  was  necessary,  in  order  to  reach 
the  property,  to  forcibly  break  and  enter 
into  a  postoffice  building.  The  offense  de- 
poTinced  by  that  section  is  complete  when 


same.^  The  principle  stat^  by  the  Supreme 
Judicial  Court  of  Massachusetts,  in  Morey 
V.  Commonwealth,  108  Massachusetts,  433, 
was  applied,  where  it  was  held  that  a  con- 
viction upon  one  indictment  would  not  bar 
a  conviction  and  sentence  upon  another  in- 
dictment, if  the  evidence  required  to  sup- 
port the  one  would  not  have  been  sufficient 
to  warrant  the  conviction  upon  the  other 
without  proof  of  an  additional  fact,  and  it 
was  there  declared  that  a  single  act  might 
be  an  offense  against  each  statute,  if  each 
required  proof  of  an  additional  fact  which 
the  other  did  not,  and  that  conviction  and 
punishment  under  one  does  not  exempt  the 
defendant  from  conviction  and  punishment 
under  the  other  statute.  So  here,  proof  of 
cutting  and  opening  one  sack  completed  the 
offense,  and  although  defendant  continued 
the  operation  by  cutting  into  other  sacks, 
proof  of  cutting  one  sack  would  not  have 
supported  the  counts  of  the  indictment  as 
to  cutting  the  others;  nor  was  there  that 
continuity  of  offense  which  made  the  sev- 
eral acts  charged  against  the  defendant  only 
one  crime.* 


the  property  Is  stolen,  !f  ft  belonged  to  the 
Postoffice  Department,  however,  the  larceny 
be  attempted.  Section  192  makes  it  an  of- 
fense to  forcibly  break  into  or  attempt  to 
break  into  a  postoffice,  with  intent  to  com- 
mit in  such  postoffice  a  larceny  or  other 
depredation.  This  offense  is  complete  when ' 
the  postoffice  is  forcibly  broken  into,  with 
intent  to  steal  or  commit  other  depredation. 
It  describes  an  offense  distinct  and  apart 
from  the  larceny  or  embezzlement  which  is 
defined  and  made  punishable  under  §  190. 
If  the  forcible  entry  into  the  postoffice  has 
been  accomplished  with  the  intent  to  com- 
mit the  offenses  as  described,  or  any  one  of 
them,  the  crime  is  complete,  although  the 
intent  to  steal  or  commit  depredation  in 
the  postoffice  building  may  have  been  frus- 
trated or  abandoned  witiiout  accomplish- 
ment. And  so,  under  §  190,  if  the  property 
is  in  fact  stolen,  it  is  immaterial  how  the 
postoffice  was  entered,  whether-  by  force  or 
as  a  matter  of  right,  or  whether  the  build- 
ing was  entered  into  at  all.  It  being  within 
the  competency  of  Congress  to  say  what 
shall  be  offenses  against  the  law,  we  think 
the  purpose  was  manifest  in  these  sections 
to  create  two  offenses.  Notwithstanding 
there  is  a  difference  in  the  adjudicated  cases 
upon  this  subject,  we  think  the  better  doc- 
trine recognizes  that,  although  the  transac- 
tion may  be  in  a  sense  continuous,  the  of- 
fenses are  separate,  and  each  complete  in 
itself.  ♦  •  •  That  the  two  offenses  may 
be  joined  in  one  indictment  is  made  plain  by 
sec.  1024  of  the  Revised  Statutes  of  the 
United  States,  [see  2  Fed.  Stat.  Annot.  p. 
337]  which  provides:  'Where  there  are  sev- 
eral charges  against  any  person  for  the  same 
act  or  transaction,  or  for  two  or  more  acts 
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or  transactions  connected  together,  or  for 
two  or  more  acts  or  transactions  of  the 
same  class  of  crimes  or  offenses,  which  may 
be  properly  joined,  instead  of  having  several 
indictments  the  whole  may  be  joined  in  one 
indictment  in  separate  counts;  and  if  two 
or  more  indictments  are  found  in  such  cases, 
the  court  may  order  them  consolidated/  The 
reason  for  the  rule  that  but  a  single  of- 
fense is  committed  and  subject  to  punish- 
ment is  stated  in  Munson  v.  McClaughry, 
supra,  as  follows:  'A  criminal  intent  to 
commit  larceny  of  property  of  the  govern- 
ment ifi  an  indispensable  element  of  each 
of  the  offenses  of  which  the  petitioner  was 
convicted,  and  there  can  be  no  doubt  that 
where  one  attempts  to  break  into  or  breaks 
into  a  postoffice  building  with  intent  to  com- 
mit larceny  therein,  and  at  the  same  time 
commits  the  larceny,  his  criminal  intent  is 
one,  and  it  inspires  his  entire  transaction, 

1909  Supp.,  p.  458,  sec.  195. 

Abstractinjc  and  stealing  money  from  let- 
ter as  simple  larceny.  — In  Perara  v.  Unit- 
ed States,  (C.  C.  A.  8th  Cir.  1916)  221  Fed. 
213,  wherein  the  defendant  was  indicted 
for  abstracting  and  stealing  money  from  a 
letter  intrusted  to  him  aa  a  railway  postal 
clerk,  on  the  way  to  its  destination,  in  vio- 
lation of  this  section,  it  was  urged  that  the 
offense  denounced  was  not  simple  larceny, 
but  inasmuch  as  it  involved  the  abstracting 
or  removing  of  an  article  from  a  letter  be- 
ing carried  in  the  mail  it  was  a  compound 
or  mixed  larceny,  and  that  the  usual  com- 
mon law  incidents  of  simple  larceny  did  not 
attach.  Disagreeing  with  this  view  the 
court  said:  "Congress  in  denouncing  the 
offense  uses  language  impressed  with  a  com- 
mon law  meaning:  'Or  shall  steal,'  abstract 
or  remove  from  a  letter  'anything  contained 
therein,'  The  employment  of  the  words  'ab- 
stract or  remove'  in  our  opinion  introduces 
no  element  additional  to  or  different  from 
what  is  necessarily  involved  in  the  word 
'steal.'  Most  obviously  there  could  be  no 
stealing  of  the  contents  of  a  letter  without 
first  abstracting  or  removing  such  contents 
from  the  letter.  The  common  and  accepted 
meaning  of  the  word  'steaV  is  to  take  per- 
sonal property  of  another  feloniously;  to 
take  and  carry  it  off  clandestinely  and 
without  right  or  law.  This,  in  our  opinion, 
is  the  meaning  attributable  to  Congress  in 
the  legislation  in  question,  and  doubtless 

1909  Supp.,  p.  458,  sec.  197. 

Indictment  as  showing  duplicity.  —  In 
Price  V.  United  States,  (C.  C.  A.  8th  Cir. 
1914)  218  Fed.  149,  the  indictment  charged 
an  attempt  to  commit  the  crime  of  robbery 
and  that  in  the  course  of  such  atftempt  the 
defendant  put  the  life  of  a  mail  clerk  in 
jeopardy  by  the  use  of  a  dangerous  weapon. 
Holding  that  the  count  was  not  void  for 


which  is  itself  in  reality  but  a  single  con- 
tinuing act.'  But  the  test  is  not  wheth- 
er the  criminal  intent  is  one  and  the 
same  and  inspiring  the  whole  transac- 
tion, but  whether  separate  acts  have  been 
committed  with  the  requisite  criminal  in- 
tent and  are  such  as  are  made  pnnish- 
able  by  the  act  of  Congress.  «  •  • 
As  to  the  contention  of  double  jeopardy 
upon  which  the  petition  of  habeas  corpus  is 
rested  in  this  case,  this  court  has  settled 
that  the  test  of  identity  of  offensis  is  wheth- 
er the  same  evidence  is  required  to  sustain 
them ;  if  not,  then  the  fact  that  both  charges 
relate  to  and  grow  out  of  one  transaction 
does  not  make  a  single  offense  where  two 
are  defined  by  the  statutes.  Without  repeat- 
ing the  discussion,  we  need  but  refer  to 
Carter  v.  McClaughry,  183  U.  S.  365;  Bur- 
ton V.  United  States,  202  U.  8.  344,  377, 
and  the  recent  case  of  Gavieres  y.  United 
States,  220  U.  S.  338." 


in  consideration  of  the  posslbilily  of  just 
such  a  state  of  facts  as  is  disclosed  in 
this  case  Congress  intended  to  enact  a 
law  creating  out  of  such  facts  the  of- 
fense of  simple  larceny,  carrying  with  it 
all  of  its  common-law  incidents;  otherwise, 
it  might  be  said  that  Congress  enacted  a 
very  salutary  law  which  in  many  cases  could 
not  be  enforced.  One  of  the  common-law 
incidents  of  simple  larceny  is  that  the  crime 
is  ambulatory  in  its  nature,  and  may  be 
treated  as  committed  or  repeated  in  any 
jurisdiction  into  which  the  thief  carries 
the  article  stolen." 

Intent.  —  Where  the  defendant  was 
charged  with  delaying  and  detaining  two 
letters  it  was  held  that  the  mere  fact  of 
detention  was  insufficient  to  constitute  the 
crime  as  it  must  be  accompanied  by  proof 
that  the  letter  was  detained  by  the  defend- 
ant for  some  unlawful  purpose.  The  evi- 
dence might  be  circumstantial,  it  might  de- 
pend upon  presumptions,  but  there  must 
be  some  proof  from  which  the  jury  could 
draw  the  conclusion  that  the  defendant  act- 
ed unlawfully  and  with  guilty  intent.  Fli- 
ashnick  v.  U.  S.,  (C.  C.  A.  2d  Cir.  1915) 
223  Fed.  736. 

For  evidence  held  sufficient  to  sustain  a 
conviction  for  an  offense  under  this  section, 
see  Welsing  v.  United  SUtes,  (C.  C.  A.  2d 
Cir.  1914)  218  Fed.  369. 
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duplicity  the  oourt  said:  'The  crime  of 
robbery  is  an  essential  element  of  the  crime 
attempted  to  be  charged  in  tiie  second  count 
of  the  indictment.  It  is  quite  manifest  that 
the  government  could  not  charge  the  de- 
fendant with  the  offense  of  having  put  the 
life  of  the  postal  clerk  in  jeopardy  while  at- 
tempting to  commit  the  crime  of  robbery. 


1909  Supp.y  p.  458^  sec.  197. 
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without  charging  that  crime  ua  an  element 
of  the  second  and  graver  offense.  Where  one 
crime  is  an  essential  element  of  another  and 
more  serious  offense,  the  indictment  is  net 


duplicitous  because  it  d&arges  botii  of  the 
crimes.  It  would  be  fatally  defective  if  It 
did  not  do  so.'* 


1909  Supp.,  p.  461',  sec.  206. 

Essentials  of  crime.  —  In  United  States 
▼.  Foster,  (D.  G.  Mass.  1914)  211  Fed.  206, 
it  appeared  that  an  indictment  charged  the 
making  of  a  false  return  by  a  postmaster  in 
failing  to  report  irregular  sales  of  stamps 
for  use  outside  his  office  district.  Sustain- 
ing a  demurrer  to  the  indictment  the  court 
said:  "The  crime  denounced  by  section 
206  of  the  Criminal  Code  includes  two  es- 
sential elements:  (1)  That  a  return  shall 
be  made  which  was  know^n  to  be  false;  and 
(2)  that  such  false  return  shall  have  been 
made  *for  the  purpose  of  fraudulently  in- 
creasing compensation/  It  is  not  criminal 
under  said  section  to  make  a  false  return 


except  for  the  purpose  therein  stated.  From 
the  allegations  of  the  second  count  of  the 
indictment  it  clearly  appears  that  the  pur- 
pose of  the  alleged  false  return  was  to 
secure  for  Foster  only  what  he  was,  in  ac- 
cordance with  the  views  hereinbefore  ex- 
pressed, legally  entitled  to  receive.  The 
making  of  a  false  return  for  such  a  purpose 
was  not  a  crime  under  said  section ;  and  the 
alleged  conspiracy  to  do  so  was  not  a  con- 
spiracy to  commit  the  offense  denounced 
thereby." 

This  section  is  cited  in  U.  S.  v.  Foster, 
(1914)  233  U.  S.  516,  34  S.  Ct.  666,  58  U. 
8.  (L.  ed.)  1074. 


1909  Supp.,  p.  461,  sec.  208. 


This  section  is  dted  in  U.  S.  v.  Foster,  (1914)  233  U.  S.  616,  34  S.  Ct.  666,  68  U.  B. 
(L.  ed.)  1074. 


1909  Supp.,  p.  462,  sec.  211. 

Introductory.  —  This  section  is,  with  a 
few  slight  changes,  a  reenactment  of  R.  S. 
3893,  (5  Fed.  Stat.  Annot.  839).  The  only 
change  that  could  affect  the  construction 
heretofore  placed  upon  section  3893  by  the 
courts,  is  the  addition  of  the  words  "and 
every  filthy  book,  pamphlet,"  etc.,  and  those 
words  do  not  tend  in  any  way  to  narrow  the 
scope  of  the  statute.  The  decisions  upon 
questions  affecting  the  constitutionality  of 
section  3893  apply  with  equal  force  to  this 
section  of  the  Criminal  Code.  Coomer  v. 
United  States,  (C.  C.  A.  8th  Cir.  1914)  213 
Fed.  1. 

Constitutionality.  —  This  section  making 
it  an  offense  to  mail  obscene  and  filthy  mat- 
ter is  not  unconstitutional  as  an  ex  post 
facto  law,  neither  is  it  in  derogation  of  the 
constitutional  guaranty  of  freedom  of  the 
press.  Tyomies  Pub.  Co.  ▼.  United  States, 
(C.  C.  A.  6th  Cir.  1914)  211  Fed.  386; 
Coomer  v.  United  States,  (C.  C.  A.  8th  Cir. 
1914)  213  Fed.  1. 

It  frequently  has  been  held  that  the  stat- 
ute is  a  law  of  the  United  States  and  a 
valid  exercise  of  the  power  of  Congress,  al- 
though not  included  within  the  power  to 
establish  a  postal  system.  Coomer  v.  United 
States,  (C.  C.  A.  8th  Cir.  1914)  213  Fed.  1. 

Test  or  standard  by  which  crime  can  be 
ascertained.  —  In  Tyomies  Pub.  Co.  v.  Unit- 
ed States,  (C.  C.  A.  6th  Cir.  1914)  211  Fed. 
385,  the  court  said:  "The  inquiry  under  the 
statute  is  whether  the  paper  charged  to  have 
been  obscene,  lewd,  and  lascivious  was  in 
fact  of  that  character;  and  if  it  was  of  that 
character,  and  was  deposited  in  the  mail  by 
one  who  knew  or  had  notice  at  the  time  of 
its   contents,   the   offense   is   complete,   al- 
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though  the  defendant  himself  did  not  re- 
gard the  paper  as  one  that  the  statute  for- 
bade to  be  carried  in  the  mails.  Congress 
did  not  intend  that  the  question  as  to  the 
character  of  the  paper  should  depend  upon 
the  opinion  or  belief  of  the  person  who, 
with  knowledge  or  notice  of  its  contents, 
assumed  the  responsibility  of  putting  it  in 
the  mails  of  the  United  States.  The  evils 
that  Congress  sought  to  remedy  would  con- 
tinue and  increase  in  volume  if  the  belief 
of  the  accused  as  to  what  was  obscene,  lewd, 
and  lascivious  was  recognized  as  the  test 
determining  whether  the  statute  has  been 
violated.  Every  one  who  uses  the  mails  of 
the  United  States  for  carrying  papers  or 
publications  must  take  notice  of  what,  in 
this  enlightened  age,  is  meant  by  decency, 
purity,  and  chastity,  in  social  life,  and  what 
must  be  deemed  obscene,  lewd,  and  lascivi- 


ij 


ous. 

Sufficiency  of  indictment.  —  It  is  essential 
to  the  validity  of  an  indictment  that  it  con- 
tain allegations  of  the  facts  which  constitute 
the  offense  it  charges  so  certain  and  specific 
as  fairly  to  inform  the  defendant  of  the 
crime  intended  to  be  alleged  and  as  to  make 
the  judgment  of  conviction  or  acquittal 
thereon  a  complete  defense  to  a  second 
prosecution  of  the  defendant  for  the  same 
offense.  Tyomies  Pub.  Co.  v.  United  States, 
(C.  C.  A.  6th  Cir.  1914)  211  Fed.  385. 

But  an  indictment  which  charges  that  the 
defendant  unlawfully,  feloniously  and  know- 
ingly deposited  and  caused  to  be  deposited 
in  the  United  States  post  office,  for  mailing 
and  delivery,  a  certain  letter  giving  informa- 
tion ''where  an  act  producing  abortion  could 
be   had,  done   and   performed"   sufficiently 
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charges  that  the  defendant  bad  knowledge 
of  the  contents  of  the  letter  complained  of. 
Stayton  v.  United  SUtes,  (CCA.  5th  Cir. 
1914)  213  Fed.  224. 

So  it  is  not  necessary  that  an  indictment 
charge  that  the  entire  contents  of  the  newa- 
paper  in  which  an  objectionable  article  ap- 
pears is  obscene.  It  is  quite  sufficient  if  it 
contain  an  obscene,  lascivious,  lewd  or  filthy 
article.  Coomer  ▼.  United  States,  (C  C  A. 
8th  Cir.  1914)  213  Fed.  1,  which  also  held 
that  the  omission  from  the  indictment  of 
the  obscene  matter,  alleged  as  not  proper 
to  be  spread  at  length  upon  the  records  of 
the  court,  where  the  offense  was  so  described 
as  reasonably  to  inform  the  defendant  of 
the  nature  of  the  crime  charged  against  him, 
did  not  render  the  indictment  bad  on  de- 
murrer. 

For  a  further  consideration  of  the  suf- 
ficiency of  an  indictment  under  this  section, 

1909  Supp.,  p.  463,  sec.  213. 

This  section  is  undoubtedly  an  enlarge- 
ment of  the  proTisions  of  R.  S.  sec.  8894 
(6  Fed.  Stat.  Annot.  346),  and  defines  a 
felony,  whereas  the  former  section  defines 
a  misdemeanor.  Glass  v.  United  States, 
(C  C.  A.  9th  Cir.  1916)  222  Fed. 
773,  wherein  it  was  held  that  a  demur- 
rer to  an  indictment  could  not  be  sustained 
on  the  ground  that  a  misdemeanor  and  a 
felony  could  not  be  included  in  the  same 
indictment,  where  the  counts  were  good 
under  either  of  these  sections. 

Elements  of  a  lottery.  —  The  three  ele- 
ments of  a  lottery  are:  First,  prize; 
second,  consideration ;  and  third,  chance.  It 
is  not  necessary  that  a  lottery  shall  be  de- 
termined wholly  by  chance,  but  if  it  rests 
upon  a  determination  in  whole  or  in  part 
by  chance  it  is  sufficient,  yet  it  must  be 
first  a  lottery  or  similar  scheme  and  even 
then  the  word  "chance"  is  not  used  in  its 
broadest  signification.  The  word  "chance" 
as  used  in  the  statute,  must  be  construed 
in  connection  with  the  word  "lot"  and  with 
the  words  "lottery,  gift  enterprise  or  similar 
scheme."  The  maxim  "noseitur  a  sociis" 
applies  and  the  meaning  of  the  word 
"chance"  is  to  be  knovm  or  explained  by  its 
associates.  Eastman  v.  Armstrong- Bytd 
Music  Co.,  (C.  C.  A.  8th  Cir.  1914)  212 
Fed.  662,  62  L.R.A.(N.S.)  108. 

Indictment.  —  In  Glass  v.  United  States, 
(C.  C.  A.  9th  Cir.  1915)  222  U.  S.  773,  it 
appeared  that  the  defendants  laid  out  a 
plot  of  land,  and  that  the  various  lots  and 
parcels   into   which   the   land  was   divided 


see  Bombarger  ▼.  United  States,  (CCA. 
6th  Cir.  1914)  219  Fed.  841. 

Qneation  for  jury.  —  Whether  a  book  is 
obscene  must  be  determined  by  the  jury 
when  the  book  has  been  made  a  part  of  the 
record,  1^  bill  of  particulars  as  a  part  of  the 
indictment,  the  court's  only  power  on  demur- 
rer being  to  decide  whether  the  book  is  so 
clearly  innocent  that  the  jury  should  not 
pass  upon  it  at  all.  United  States  v.  Ken- 
nerly,  (S.  D.  N.  Y.  1913)  209  Fed.  119. 
See  also  Tyomies  Pub.  Co.  ▼.  United  States, 
(C.  C  A.  6th  Cir.  1914)  211  Fed.  385, 
wherein  it  was  held  that  the  question  as  to 
whether  alleged  nonmailable  matter  is  ob- 
scene, filthy,  lewd  and  lascivious,  as  defined 
by  the  trial  judge,  was  a  question  for  the 
jury. 

For  other  annotations  dealing  with  ques- 
tions covered  by  this  section,  see  under  voL 
6,  p.  839,  sec  8893. 


were  of  grossly  unequal' values.  Each  pifr- 
chaser  was  to  and  did  nay  precisely  the 
same  amount  for  a  parcel,  out  ueir  selection 
depended  entirely  on  lot  or  chance.  It 
was  urged  that  the  indictment,  setting  forth 
the  above  facts,  was  bad  in  that  it  did  not 
charge  that  the  defendants  knew  the  con- 
tents of  the  letters  or  circulars  set  out  in 
the  indictment  and  bad  also  that  it  did  not 
specifically  charge  that  the  defendants 
'4cnew  the  letters  were  concerning  a  scheme 
offering  prizes,"  but  the  court  said:  "We 
say  that  each  of  the  counts  here  in  question 
is  good,  for  each  of  them  alleges  in  effect 
that  the  instrument  alleged  to  have  been 
willfully,  knowingly,  imlawfuUy,  and  feloni- 
ously deposited  by  the  defendants  in  the 
mail  concerned  a  scheme  dependent  upon 
lot  or  chance  carried  on  through  a  corpora- 
tion organized  and  controlled  by  the  defend- 
ants, and  was  intended  to  promote,  aid, 
and  further  the  said  scheme,  which  scheme 
is  specifically  set  out  and  shows  upon  ita 
face  that  it  was  dependent  upon  lot  or 
chance,  and  was  designed  and  calculated  to 
deceive  and  defraud  the  unwary  in  an  en- 
deavor to  obtain  money  from  them  under 
false  pretenses."  It  was  further  held  that 
an  indictment  which  charged  the  defendants 
with  "depositing"  and  "causing  to  be  depos- 
ited the  letters  and  circulars  set  out  in  the 
indictment,  is  not  bad  for  duplicity  as 
charging  two  separate  crimes.  Qlara  ▼. 
United  States,  (C  C  A.  9th  Cir.  1916)  " 
Fed.  773. 


1909  Supp.,  p.  464,  sec.  215. 

The  elements  of  an  offense  under  §  815 
are  (a)  a  scheme  devised  or  intended  to  be 
devised  to  defraud,  or  for  obtaining  money 
or  property  by  means  of  false  pretenses, 
and,  (b)  for  the  purpose  of  executing  such 
scheme  or  attempting  to  do  so,  the  placing 
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of  any  letter  in  any  post  office  of  the  United 
States  to  be  sent  or  delivered  by  the 
post  office  establishment.  U.  S.  v.  Young, 
(1914)  232  U.  S.  165,  34  S.  Ct.  303,  68  U. 
S.  (L.  ed.)  648,  wherein  the  court  upheld 
the  contention  of  the  government  as  to  tibe 
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diBtinetioH  between  this  section  and  section 
5480  of  the  Rey.  Stat.,  6  Fed.  Stat.  Annot. 
p.  973.  The  contention  of  the  government 
was  that  the  provisions  of  the  section  were 
broader  than  those  of  §  6480  of  the  Revised 
Statutes,  that  under  the  latter  it  was  neces- 
sary to  charge  not  only  that  a  scheme  to 
defraud  was  devised  but  that  it  was  in- 
tended to  be  effected  by  opening  or  intending 
to  open  correspondence  with  some  other  per- 
son by  means  of  the  post  office  establish- 
ment, whereas  under  §  215  of  the  Criminal 
Code  it  was  only  necessary  that  the  scheme 
should  be  devised  or  intended  to  be  devised 
and  a  letter  be  placed  in  the  post  office  for 
the  purpose  of  executing  the  scheme  or  at- 
tempting to  do  so. 

"The  simple  elements  of  the  offense  con- 
sist in  having  devised  or  intending  to  de- 
vise a  scheme  to  defraud,  and  in  executing 
or  carrying  into  effect  such  scheme  or  ar- 
tifice by  placing  or  attempting  to  place  a 
letter,  postal  card,  etc.,  in  the  post  office  to 
be  sent  or  delivered  through  the  post  office 
establishment  of  the  United  States.  It  is 
said  that  the  misuse  of  the  mails  is  the 
gist  of  the  offense,  or,  as  expressed  by  an- 
other court,  is  the  'material  thing*  or  'sub- 
stance of  the  offense,'  while,  of  course,  it 
must  be  in  execution  or  attempted  execu- 
tion of  a  scheme  or  artifice  to  defraud. 
Both  elements  must  be  present,  while  it  is 
the  misuse  of  the  mails  for  the  execution 
of  such  a  scheme  that  is  denounced.  Mar- 
rin  v.  United  States,  167  Fed.  951,  955,  93 
C.  C.  A.  361;  Gould  v.  United  States,  209 
Fed.  730,  733,  734,  126  C.  C.  A.  454.  Under 
the  old  section  6480,  R.  S.,  it  was  requisite 
that  three  matters  of  fact  be  charged  in  the 
indictment,  namely:  (1)  That  the  person 
charged  had  devised  a  scheme  or  artifice  to 
defraud;  (2)  that  he  intended  to  effect  the 
scheme  by  opening  or  intending  to  open 
correspondence  through  the  post  office  estab- 
lishment, or  by  inciting  other  persons  to 
open  communication  with  him;  and  (3) 
that  in  carrying  out  such  scheme  such  per- 
son had  either  deposited  a  letter  or  packet 
in  the  post  office,  or  taken  or  received  one 
therefrom.  Stokes  v.  United  States,  157  U. 
S.  187,  16  Sup.  Ct.  617,  39  L.  ed.  667.  But 
the  present  statute,  section  215  of  the  Code, 
teems  to  have  eliminated  the  element  that 
the  persons  devising  the  scheme  must  have 
intended  to  effectuate  the  same  by  opening 
or  intend injg  to  open  correspondence  through 
the  post  office  establishment,  and  all  that  is 
now  essential  is  that,  for  the  purpose  of 
carrying  into  execution  the  scheme  or  ar- 
tifice, a  letter  or  other  writing  be  sent 
through  or  taken  from  the  post  office  estab- 
lishment. Hence  the  offense  as  now  defined 
consists  of  but  two  elements,  whereas  pre- 
viously it  consisted  of  three,  as  analyzed  in 
the  Stokes  Case."  Belden  v.  U.  S.,  (C.  C.  A. 
9th  Cir.  1916)  223  Fed-  726. 

Under  section  5480  the  government  in  a 
prosecution  of  persons  for  a  scheme  to  de- 
fraud, in  the  execution  of  which  they  used 
the  United  States  mails,  was  held  bound  to 
prove  that  an  intention  to  use  the  mails 


was  a  part  of  the  original  scheme.  But 
section  216  has  amended  the  law  by  requir- 
ing only  a  use  of  the  mails  in  executing  the 
scheme  to  defraud.  Stern  v.  U.  S.,  (C.  0.  A. 
2d  Cir.  1916)  223  Fed.  762. 

''Under  216  it  is  sufficient  to  show  an  in- 
tent on  the  part  of  the  deviser  or  devisers 
of  the  scheme  to  defraud  some  one;  it  is  no 
longer  necessary  to  show  an  intent  to  use 
the  mails  to  effect  the  scheme,  as  it  was 
under  section  5480,  U.  S.  Rev.  Stat.  The 
deviser  of  the  scheme  may,  at  the  time  he 
planned  it,  have  intended  to  avoid  all  use 
of  the  mails  in  carrying  it  out;  nevertheless 
if,  in  carrying  it  out,  he  does  use  the  mails, 
tiie  offense  is  committed.  There  are  two 
elements  of  the  crime,  a  scheme  intended  to 
defraud  and  an  actual  use  of  the  mails; 
both,  of  course,  must  be  proved  to  warrant 
conviction.  When,  however,  the  charge  is 
conspiracy  to  commit  the  offense  specified  in 
section  216,  it  is  necessary  to  prove  an  in- 
tent, not  only  to  defraud,  but  also  to  defraud 
by  the  use  of  the  mails;"  Farmer  v.  U.  S., 
(C.  C.  A.  2d  Cir.  1915)  223  Fed.  903. 

''Scheme  to  defraud." — A  physician  who 
by  means  of  advertisements  induces  persons 
to  communicate  with  him  relative  to  a  real 
or  a  supposed  aliment,  and  who,  by  means 
of  letters  and  through  the  Post-Office  De- 
partment, and  irrespective  of  any  symptoms 
communicated  to  him,  and  even  in  cases 
where  the  symptoms  indicated  health,  and 
without  any  leal  knowledge  of  the  condition 
of  the  person  so  induced  to  communicate 
with  him,  states  to  such  person  that  he  is 
afflicted  with  a  disease  which  can  be  cured 
and  by  means  of  such  letters  induces  such 
person  to  send  money  for  the  purpose  of 
procuring  medicines  and  treatment,  is  guilty 
of  a  "scheme  to  defraud"  within  the  mean- 
ing of  this  section.  United  States  v.  Baxter, 
(N.  D.  Cal.  1914)  221  Fed.  473,  wherein 
the  court  said:  ''It  is  contended  upon  de- 
murrer to  the  indictment  that  for  many 
reasons  the  foregoing  scheme  is  not  one  to 
defraud  within  the  meaning  of  section  216 
of  the  Criminal  Code.  To  this  contention 
I  am  unable  to  agree.  When  it  is  averred 
that  a  physician  has  devised  a  scheme  to 
defraud,  by  stating  to  one  who  offers  him- 
self as  a  patient  that  such  person  is  afflicted 
with  a  disease  which  the  physician  can  cure, 
and  this  irrespective  of  the  symptoms,  and 
whether  or  not  the  symptoms  indicate 
health  rather  than  disease,  and  without  any 
real  knowledge  of  the  condition  of  such  per- 
son, and  by  such  statement  should  cause 
and  induce  such  person  to  send  him  money, 
for  which  he  would  send  in  return  medicine 
of  little  or  no  value,  and  not  medicine  skill- 
fully and  properly  designed  and  prepared 
for  the  cure  of  the  disease  with  which  such 
person  was  afflicted,  or  had  been  induced  by 
such  physician  to  believe  that  he  was  af- 
flicted, I  think  it  clearly  appears  that  the 
physician  was  engaged  in  one  of  the  most 
reprehensible  schemes  to  defraud  of  which 
the  law  can  take  cognizance.  It  may,  in- 
deed, be  quite  true  that  medicine  is  not  an 
exact  science,  and  that  there  is  a  wide  di- 
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vergence  of  opinion  even  among,  reputable 
physicians,  as  to  what  is  the  proper  method 
of  treatment  for  any  particular  disease. 
But  this  fact  is  beside  toe  mark  here.  All 
such  treatments  contemplate  at  least  good 
faith  on  the  part  of  the  physician,  and  are 
not  based  upon  a  deliberate  design  upon  his 
part  to  procure  money  from  a  person  who, 
so  far  as  the  physician  knows  or  has  reason 
to  believe,  is  in  sound  health,  by  stating  to 
him  that  he  is  afflicted  with  a  disease;  and 
this  is  true,  whether  resort  be  had  to  the 
use  of  the  mails  or  not.  The  design  as 
alleged  may  not  be  easily  proved;  but  it  is 
a  design  to  defraud,  and  the  indictment  is 
sufficient." 

The  mailing  of  a  letter  offering  to  sell 
"soldier's  additional  homestead  entry  rights" 
which  were  false  and  worthless,  but  offering 
them  as  valid,  was  held  to  be  in  execution 
of  a  scheme  to  defraud,  although  ^e  letter 
did  not  by  its  terms  describe  any  particular 
homestead  right  nor  did  the  evidence  show 
that  the  scrip  afterwards  sold  was  fraudu- 
lent. The  essence  of  the  scheme  consisted 
in  obtaining  money  from  the  public  for  in- 
struments which  were  not  what  they  pur- 
ported and  were  represented  to  be  nor  what 
purchasers  were  led  to  believe.  Blanton  v. 
United  States,  (C.  C.  A.  8th  Cir.  1914)  213 
Fed.  320,  Ann.  Cas.  1914D  1238. 

In  Stern  v.  U.  S.,  (C.  C.  A.  2d  Cir.  1916) 
223  Fed.  762,  the  scheme  described  was  sub- 
stantially as  follows:  The  defendants 
would  see  advertised  in  various  newspapers 
properties  to  be  sold  or  leased  or  businesses 
or  stocks  of  goods  to  be  sold.  Thereupon 
they  would  send  to  the  advertiser  a  postal 
card  reading  as  follows:  "Dear  Sir:  If 
you  desire  to  sell  your  property  kindly  call 
at  our  office  without  delay  as  we  have  sev- 
eral private  parties  with  cash  interested  in 
same.  Notice  we  charge  no  commission  un- 
less we  sell.  Trusting  to  see  you,  we  re- 
main." If  the  advertiser  called  in  response 
to  the  postal  card,  the  defendants  would  tell 
him  that  they  had  one  or  more  customers 
interested  in  property  like  his,  but  that  he 
must  make  a  deposit  in  cash  to  protect  them 
against  any  sale  over  their  heads.  Upon 
receiving  the  deposit  they  would  have  him 
sign  a  blank  form,  properlv  filled  out,  au- 
thorizing the  sale  and  concluding  like  this: 

"$ given  by  me  to  the  Reliable  Real 

Estate  and  Brokerage  Company  is  for  the 
advertising  and  services  of  my  house  for 
sale  and  to  be  deducted  of  their  commission 
when  sold  by  them  not  otherwise."  In  some 
cases  and  in  at  least  three  of  the 
cases  mentioned  in  the  indictment  they 
would  themselves  give  a  receipt  like  this: 
"$ received  of for  the  expense 


*^i  was  testified  on  behalf  of  the  gorem- 
ment  by  the  persons  claiming  to  have  been 
defrauded  that  defendants,  at  the  same  time 
these  papers  were  signed,  promised  to  return 
the  deposit  of  cash  if  they  did  not  sell  the 
property,  which  was  denied  by  the  defend- 
ants. It  is  complained  that  evidence  of 
other  similar  transactions  was  erroneously 
admitted  by  the  court.  The  case,  however, 
presents  an  exception  to  the  general  rule  for 
the  purpose  of  proving  intent.  The  other 
transactions  proved  were  in  the  same  busi- 
ness and  done  in  the  same  way,  with  the 
same  result.  An  intent  to  defraud  would 
be  more  readily  inferred  from  many  in- 
stances than  from  the  four  charged  in  the 
indictment." 

Joint  commission.  —  "One  or  two  or  more 
persons  may  devise  a  scheme  or  artifice  to 
defraud,  and  the  statute  does  not  contem- 
plate that,  if  two  or  more  persons  so  devise 
such  a  scheme  or  artifice,  tlxey  shall  be  pro- 
ceeded against  as  for  a  conspuracy  to  com- 
mit the  offense  denounced.  While  the  gov- 
ernment may  prosecute  for  such  a  conspiracy 
if  it  sees  fit  (Stokes  v.  United  States,  stipra; 
Wilson  ▼.  United  States,  190  Fed.  427,  111 
C.  C.  A.  231),  yet  it  need  not  do  so,  and 
may  prosecute  for  the  simple  offense  de- 
nounced. In  a  prosecution  for  the  simple 
offense,  no  overt  act,  as  the  term  is  under- 
stood in  connection  with  the  offense  of  con- 
spiracy, is  essential  to  be  set  up,  but  it 
must  be  made  to  appear  that  a  letter  or 
card,  etc.,  has  been  mailed  for  the  purpose 
of  carrying  into  execution  the  scheme  or 
artifice  devised.  In  the  one  case  the  con- 
spiracy is  the  gist  of  the  offense,  while  in 
the  other  the  misuse  of  the  mails  is  the 
material  thing  denounced.  'Nor  is  it  essen- 
tial, in  offering  proof  respecting  the  ex- 
istence of  a  conspiracy  with  relation  to  a 
scheme  to  defraud,  and  the  use  of  the  mails 
in  furtherance  thereof,  that  such  conspiracy 
be  alleged  in  the  indictment.  It  is  a  com- 
mon thing  to  have  the  question  arise  wheth- 
er one  defendant  is  boimd  by  the  statements 
and  acts  of  another,  or  of  persons  not  even 
connected  by  indictment  with  the  offense 
charged,  and  the  constant  ruling  has  been 
that,  if  there  has  been  a  joint  contrivance, 
or  joint  participation,  with  a  common  pur- 
pose, the  acta  and  statements  of  the  one, 
while  eii^aged  in  carrying  into  effect  the 
common  purpose,  are  evidence  against  the 
other,  and  this  without  the  necessity  of 
alleging  conspiracy  in  the  commission  of  the 
offense.  Fitzpatrlck  v.  United  States,  178 
U.  S.  304,  20  Sup.  Ct.  944,  44  L.  ed.  1078, 
is  illustrative.  That  was  a  case  where  three 
persons  were  jointly  indicted  for  murder, 
and  there  was  no  accompanying  charge  that 


of  advertising  and  services  on  his   the    defendants    conspired    to    commit    the 


for   sale    When   sold   through   our 

office  return   dollars  of  commission, 

not  otherwise."  Thereupon  some  one  would 
examine  the  property  and  either  offer  a 
price  which  would  certainly  be  refused  or 
else  express  dissatisfaction.  The  result  was 
no  sale  and  no  money  returned.  A  convic- 
tion was  had  in  this  case.    The  court  said: 


a9ss 


act.*"     Belden  v.  U.  S.,   (C.  C.  A.  9th  Cir. 
1915)  223  Fed.  726. 

Indictment.  —  A'timber  of  counts,  —  Sec- 
tion 5480  restricted  the  number  of  counts 
the  indictment  might  contain,  but  section 
215  has  amended  the  law  by  prescribing  no 
restriction  as  to  the  number  of  counts  the 
indictjnent  may  contain  or  as  to  the  period 


1909  Supp.,  p.  464|  sec.  915. 
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within  which  the  separate  offenses  charged 
must  have  been  committed.  Stern  v.  U.  S., 
(C.  C.  A.  2d  Cir.  1916)  223  Fed.  762. 

Description  of  offense.  —  An  indictment  is 
sufficient  which  is  not  restricted  to  a  de- 
scription of  the  offenses  charged  in  the  lan- 
guage of  the  statute  alone,  but  accompanies 
that  language  with  a  statement  of  facts 
fully  apprising  the  defendants  with  what 
they  have  to  meet.  Stem  v.  U.  S.,  ( G.  C.  A. 
2d  Cir.  1915)  223  Fed.  762. 

Names  of  persons  defra/uded,  —  Where  in 
a  prosecution  for  the  misuse  of  the  mails 
it  appeared  that  letters  in  connection  with 
the  scheme  were  sent  to  various  persons,  the 
indictment  was  not  defective  in  that  it  did 
not  set  out  the  names  of  the  persons  to  be 
defrauded.  A  charge  that  it  was  the  public 
generally  which  was  to  be  defrauded  is  suffi- 
cient. Gould  V.  United  States,  (C.  C.  A. 
8th  Cir.  1913)  209  Fed.  730. 

Scheme  to  defraud.  —  In  a  prosecution, 
under  this  section,  the  use  of  the  post-office 
for  the  furtherance  of  the  fraudulent  scheme 
is  the  crux  of  the  offense  and  the  scheme 
itself  need  not  be  alleged  with  particularity, 
Gould  V.  United  States,  (C.  C.  A.  8th  Cir. 
1913)  209  Fed.  730,  wherein  the  validity  of 
an  indictment  being  challenged  and  the  rule 
which  applied  to  indictments  for  conspiracy 
being  invoked,  namely,  that  a  charge  of  con- 
spiracy cannot  be  aided  by  the  averment  of 
acts  done  in  pursuance  thereof,  the  court 
said:  "We  do  not  think  from  the  stand- 
point of  pleading  a  charge  of  conspiracy  and 
using  the  post  office  establishment  in  the 
execution  of  a  scheme  to  defraud  are  at  all 
parallel.  In  the  former  the  conspiracy  is 
the  whole  offense.  The  acts  done  in  pur- 
suance thereof  simply  make  the  conspiracy 
punishable.  While  in  the  case  at  bar  the 
use  of  the  post  office  establishment  in  the 
execution  of  a  scheme  to  defraud  is  the 
offense  which  the  statute  denounces,  and 
while  it  is  held  that  the  scheme  must  be 
sufficiently  set  forth  so  as  to  acquaint  the 
defendant  with  the  particulars  thereof,  still 
the  scheme  need  not  be  set  forth  with  that 
particularity  which  would  be  required  if  the 
scheme  was  the  gist  of  the  offense." 

An  indictment  which  charged  that  the 
scheme  or  artifice  to  defraud  was  to  sell  a 
device  or  instrument  upon  positive  represen- 
tations that  among  other  things  it  '^begets 
a  supplementary  breathing  through  the 
skin;  that  its  application  "increases  the 
amount  of  oxygen  consumed  by  the  body;" 
that  it  "causes  the  body  to  attract  oxygen 
from  the  air,"  etc.,  that  the  scheme  was  to 
sell  the  instrument  by  means  of  said  repre- 
sentations and  to  effect  the  sales  by  means 
of  letters  and  advertisements  sent  through 
the  mails;  that  the  defendant  knew  these 
representations  to  be  false,  that  the  instru- 
ment was  absolutely  worthless,  and  that  as 
one  of  the  instruments  of  said  scheme  to 
defraud  and  "in  and  as  a  part  of  the  execu- 
tion of  said  scheme  to  defraud,  and  in  at- 
tempting so  to  do,  defendant  did  felonious- 
ly, unlawfully  and  knowingly  cause  to  be 
delivered  by  mail  a  certain  letter,"  which 
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was  set  forth  and  which  as  charged,  was 
delivered  through  the  mail  to  the  addressees, 
sufficiently  averred  that  the  mailing  of  the 
letter  was  "for  the  purpose  of  executing  the 
scheme"  and  sufficiently  charged  an  offense 
under  this  section.  Moses  v.  United  States, 
(C.  C.  A.  2d  Cir.  1916)  221  Fed.  863. 

In  Goldman  v.  United  States,  (C.  C.  A. 
6th  Cir.  1915)  220  Fed.  57,  in  overruling  a 
demurrer  which  charged  that  an  indictment 
was  insufficient  under  this  section  in  that 
it  alleged,  not  a  scheme  to  defraud  but  "a 
preparation  to  devise  a  scheme,"  the  court 
said:  "Reliance  is  placed,  for  example,  on 
this  portion  of  the  indictment:  'Gold- 
man had  planned,  devised,  and  intended 
that,     when     he     should     find     a     person 

*  •  *  of  the  description  indicated'  in 
his  advertisement,  'he  would  agree  and  ar- 
range with  her  in  this:  That  she  should 
devise  ways  and  means  through  pretended 
business  engagements,  and  through  ways  to 
the  grand  jurors  unknown,  to  meet  and  be- 
come acquainted  with  certain  and  divers 
persons,  men,  of  reputed  high  financial  and 
social  standing  and  position,  but  whose 
names   are  to  the  gmnd  jurors  unknown. 

•  •  ♦*  Counsel  fail  to  discriminate  between 
language  employed  to  set  forth  Groldman's 
scheme  and  that  used  to  describe  the  means 
he  selected  for  its  execution.  Goldman's 
scheme,  as  it  is  alleged,  consisted  of  a  me- 
thodical course  of  procedure  down  to  the  very 
point  of  extorting  money  from  his  intended 
victims;  and  the  woman  was  but  an  instru- 
mentality designed  to  be  used  in  ways 
pointed  out  in  material  part  in  the  scheme 
itself,  as  well  as  througn  ways  and  means 
the  woman  herself  should  devise,  to  entice 
men  to  her  room  and  into  'compromising* 
positions. for  the  purposes  appearing  in  the 
statement.  The  scheme  in  part  required  the 
woman  to  become  acquainted  with  men  of 
'reputed  high  financial  and  social  standing 
and  position;'  and  to  say  it  was  essential 
to  the  completeness  of  the  scheme  that  an 
agreement  should  first  be  made  as  to  the 
names  of  men  and  the  ways  and  means  to 
be  adopted  to  influence  them  as  desired  is 
to  overlook  the  main  features  and  ultimate 
purpose  of  the  scheme,  and  to  subordinate 
)t  to  incidental  conditions  which  plainly 
could  arise  only  in  the  course  of  its  execu- 
tion." 

Use  of  mails.  —  An  indictment  which  suf- 
ficiently charges  a  scheme  or  artifice  to  de- 
fraud, need  not  aver  that  such  scheme  or 
artifice  was  to  be  effected  through  and  by 
the  use  of  the  United  States  mails.  Ruth- 
ven  V.  United  States,  (C.  C.  A,  5th  Cir. 
1915)  222  Fed.  70. 

Date  of  offense.  —  An  indictment  under 
this  section,  alleging  the  devising  of  a 
scheme  to  defraud  on  one  date  and  the  use 
of  the  mails  on  another  date  is  not  objec- 
tionable as  laying  two  distinct  dates  as  the 
time  of  the  offense.  The  offense  is  not  com- 
mitted when  the  scheme  is  devised  but  when 
it  is  carried  into  execution  by  the  use  of  the 
post  office  establishment.    Sandals  v.  United 
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States,  (G.  0.  A.  6tb  Cir.  1914)  213  Fed. 
569. 

An  indioiment  sufficiently  draum  in  wh 
oordance  tDith  R.  8.  sec.  5480,  (6  Fed.  Stat 
Annot.  973)  is  more  than  adequate  to  charge 
the  offense  under  this  section.  Sandals  v. 
United  SUtes,  (G.  G.  A.  6th  Cir.  1914)  213 
Fed.  569. 

Eyidence.  —  In  cases  involving  scliemes  to 
defraud  the  courts  very  properly  allow  a 
wide  latitude  in  the  admission  of  evidence 
for  the  prosecution,  for  it  is  only  in  t^is 

1909  Supp.,  p.  471,  sec.  233. 

Exclusive  authority  of  regulations.— 
When  the  Interstate  Commerce  Commission 
has  formulated  and  issued  regulations  gov- 
erning the  transportation  of  explosives  in 
interstate   and   foreign   commerce,   such   a 

1909  Supp.,  p.  473,  sec.  240. 

Meaning  of  "ship."*— In  United  States  v. 
Freeman,  (1915)  239  U.  S.  117,  36  S.  Ct.  32, 
Mr.  Justice  Van  Devanter  for  the  court 
said:  "As  usually  understood,  to  ship  a 
package  from  one  state  into  another  or  from 
a  foreign  country  into  a  state  is  to  accom- 
plish iU  transportation  from  the  one  into 
the  other  by  a  common  carrier,  and  is  essen- 
tially a  continuing  act  whose  performance 
is  begun  when  the  package  is  delivered  to 
the  carrier  and  is  completed  when  it  reaches 
its  destination.  We  think  it  is  to  such  an 
act  that  the  statute  refers.  To  reach  a  dif- 
ferent conclusion  the  word  'ship'  must  be 
read  as  if  it  were  'deliver  for  shipment.' 
No  doubt  it  sometimes  has  that  meaning, 
but  it  plainly  is  not  so  used  in  this  instance. 
The  statute  deals  with  shipping  liquor  from 
a  foreign  countrv  into  a  state  as  well  as 
with  shipping  it  from  one  state  into  another 
state.  It  puts  both  upon  the  same  plane 
and  makes  them  equally  criminal.  What- 
ever marks  the  completion  of  the  offense  in 
one  likewise  marks  it  in  the  other.  If  it  be 
the  delivery  to  the  carrier  in  the  case  of 
interstate  shipments  it  equally  is  this  de- 
livery in  the  case  of  shipments  from  a  for- 
eign country.    And  yet  all  will  concede  that 

1909  Supp.,  p.  480,  sec.  271. 

The  purpose  of  the  statute  was  to  strike 
down  all  laws,  regulations  and' usages  in 
the  States  and  Territories  which  attempted 
to  maintain  and  enforce  directly  or  indi- 
rectly, the  voluntary  or  involuntary  service 
or  labor  of  any  persons  as  peons,  in  the 
liquidation  of  any  debt  or  obligation.  U. 
S.  V.  Reynolds,  (1914)  236  U.  S.  133,  36 
S.  Ct.  86,  69  U.  S.  (L.  ed.)  162. 

Peonage  defined.  —  Peonage  is  "a  status 
or  condition  of  compulsory  service,  based 
upon  indebtedness  of  the  peon  to  the  master. 
The  basal  fact  is  indebtedness.  •  •  • 
One  fact  existed  universally;  all  were  in- 
debted to  their  masters.     •     •     •     Upon 


way  that  fraud  can  usually  be  established. 
The  defendants  are  called  upon  to  meet  this 
situation  and  are  entitled,  within  reasonable 
limits,  to  show  good  faith  and  honest  intent. 
Oould  V.  United  SUtes,  (C.  C.  A.  8th  Cir. 
1913)  209  Fed.  730. 

A  conviction  was  sustained  under  this  sec- 
tion in  Goldman  v.  United  States,  (C.  C. 
A.  6th  Cir.  1915)  220  Fed.  67. 

This  section  is  dted  in  Whitaker  v. 
United  States,  (G.  G.  A.  5th  Cir.  1915)  220 
Fed.  114. 


shipment  while  in  transitu  is  subject  to 
sucQ  regulations  to  the  total  exclusion  of 
state  or  local  laws.  Actiesselkabet  Ingrid 
V.  New  Jersey  Central  R.  Go.  (G.  G.  A.  2d 
Cir.  1914)   216  Fed.  72. 


Congress  did  not  intend  to  do  anything  so 
obviously  futile  as  to  denounce  as  criminal 
an  act  wholly  done  in  a  foreign  country, 
such  as  is  the  delivery  to  the  carrier  where 
the  shipment  is  from  a  foreign  country  into 
a  state.  So,  if  its  words  permit,  as  we 
think  they  do,  the  statute  must  be  given  a 
construction  which  will  cause  it  to  reach 
both  classes  of  shipments,  and  thereby  to 
accomplish  the  purpose  of  its  enactment. 
United  States  v.  Chavez,  228  U.  S.  525. 
This,  we  think,  requires  that  it  be  construed 
as  referring  to  the  continuing  act  before  in- 
dicated whereby  the  transportation  into  a 
state  is  accomplished,  whether  the  package 
comes  from  another  state' or  from  a  foreign 
country.  In  this  view  the  completion  of 
the  offense  will  always  be  within  a  juris- 
diction where  the  statute  can  be  enforced.** 
Marked  packages  as  evidence  of  contents. 
—  The  fact  that  packages  delivered  by  an 
express  company  to  the  consignee  are  billed 
and  marked  "whiskey"  is  some  evidence  that 
they  contain  whiskey.  Herring  v.  State, 
(1914)  11  Ala.  App.  202,  66  So.  707;  Jack- 
son v.  SUte,  (1914)  11  Ala.  App.  193,  65 
So.  708. 
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this  is  based  a  condition  of  compulsory  serv- 
ice. Peonage  is  sometimes  classified  as  vol- 
untary or  involuntary,  but  this  implies  sim- 
ply a  difference  in  the  mode  of  origin,  but 
none  in  the  character  of  the  servitude.  The 
one  exists  where  the  debtor  voluntarily  con- 
tracts to  enter  the  service  of  his  creditor. 
The  other  is  forced  upon  the  debtor  by  some 
provision  of  law.  But  peonage,  however 
created,  is  compulsory  service,  involuntary 
servitude.  The  peon  can  release  himseU 
therefrom,  it  is  true,  by  the  payment  of  the 
debt,  but  otherwise  the  service  is  enforced. 
A  clear  distinction  exists  between  peonage 
and  the  voluntary  performance  of  labor  or 
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rendering  of  serTices  in  payment  of  a  debt. 
In  the  latter  case,  the  debtor  though  eon- 
tntcting  to  pay  his  indebtedness  by  labor  or 
service,  and  subject  like  any  other  con- 
tractor to  an  action  for  damages  for  breach 
of  that  contract,  can  elect  at  any  time  to 
break  it,  and  no  law  or  force  compels  per- 
formance or  a  continuance  of  the  service." 
U.  S.  V.  Reynolds,  (1014)  235  U.  S.  133, 
36  8.  a.  86,  69  U.  S.  (L.  ed.)  162. 

Peonage  contract.^ In  U.  S.  v.  Reynolds, 
(L.  ed.)  236  U.  S.  133,  36  S.  Gt.  86,  59  U.  S. 
(L.  ed.)  162,  {reversing  (S.  D.  Ala.  1914) 
213  Fed.  346  (S.  D.  Ala.  1914)  352),  it 
was  held  that  a  relation  of  peonage  waa 
established  by  a  contract  as  follows: 

''Labor  Contract. 

"The  state  of  Alabama,  Monroe  county: 
"Whereas,  at  the  May  term,  1910,  of  the 
county  court,  held  in  and  for  said  county, 
I,  Ed.  Rivers,  was  convicted  in  said  court 
of  the  offense  of  petit  larceny  and  lined 
the  sum  of  $15,  and  judgment  has  been 
rendered  against  me  for  the  amount  of  said 

1909  Supp.,  p.  481,  sec.  272. 

Jurisdiction. — The  size  of  particular  areas 
held  for  Federal  purposes  does  not  affect  the 
territorial  jurisdiction  of  the  United  States 


fine,  and  also  in  the  further  and  additional 
sum  of  forty-three  and  "^fiM  dollars,  cost 
in  said  case,  and  whereas  J.  A.  Reynolds, 
together  with  A.  C.  Hixon,  have  confessed 
judgment  with  me  in  said  court  for  said 
fine  and  costs.  Now,  in  consideration  of 
the  premises,  I,  the  said  Ed.  Rivers,  agree 
to  work  and  labor  for  him,  the  said  J.  A. 
Reynolds,  on  his  plantation  in  Monroe  coun- 
ty, Alabama,  and  under  his  direction  as 
a  farm  hand  to  pay  fine  and  costs  for  the 
term  nine  months  and  twenty-four  days,  a( 
the  rate  of  $6  per  month,  together  with  my 
board,  lodging,  and  clothing  during  the 
said  time  of  hire,  said  time  of  hire  com- 
mencing on  the  4  day  of  May,  1910,  and 
ending  on  the  28  day  of  Feby.,  1911,  pro- 
vided said  work  is  not  dangerous  in  its 
character. 

"Witness  our  hands  this  4  day  of  May, 
1910. 

"Ed.  (his  X  mark)  Rivers. 
*'J.  A.  Reynolds. 
''Witness: 

"John  M.  Coxwdl." 


with  respect  to  the  punishment  of  crimes. 
U.  8.  V.  Pelican,  (1914)  232  U.  S.  442,  34 
8.  Ct.  396,  68  U.  S.  (L.  ed.)  676. 


1909  Supp.,  p.  485,  sec.  288. 

The  word  "knowing^  was  construed  in 
Peterson  v.  United  States,  (C.  C.  A.  9th 
Cir.  1914)  213  Fed.  920,  as  follows:  "Con- 
gress used  the  word  'knowing,'  and  defined 
the  crime  as  the  purchase  of  stolen  property 
by  one  having  knowledge  of  the  theft.  It 
might  have  denounced  as  a  crime  the  receipt 
of  stolen  property  under  conditions  suffi- 
cient to  create  a  suspicion  in  the  mind  of 
a  reasonable  man,  but  it  did  not  do  so.  The 
gist  of  the  offense  is  the  actual  state  of 
the  defendant's  mind  when  he  purchases  the 
property,  and  not  what,  under  like  circum- 
stances, might  be  the  state  of  mind  of  some 
other  person;  the  standard  by  which  guilty 
knowledge  is  to  be  imputed  is  the  defend- 
ant's mental  attitude,  and  not  that  of  the 
imaginary  average  man.  It  is  doubtless 
true,  as  was  said  by  the  court,  that  it  la 
not  necessary  to  show  knowledge  by  direct 
testimony,  nor  is  it  essential  that  the  ac- 
cused have  actual  or  positive  knowledge 
such  as  one  acquires  by  personal  observa- 
tion of  a  fact.  It  is  not  required  that  he 
should  see  the  thief  taking  the  property,  or 
that  the  thief  should  have  told  him  he  stole 
the  property.  Knowledge  may  be  inferred 
from  circumstances.  Anything  amounting 
to  notice,  whether  such  notice  be  direct  or 
indirect,  positive  or  inferential,  will  satisfy 
the  statute.  But,  even  so,  the  ultimate  fact 
which  the  jury  must  find  before  a  convic- 
tion is  warranted  is  that  the  defendant  had 
such  knowledge;  and  knowledge  is  some- 
thing more  than  a  suspicion.  Moreover, 
eiroumstances  which  would  create  a  strong 
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suspicion  in  the  mind  of  one  man  might 
have  little  significance  for  another,  and  one 
is  not  to  be  convicted  of  a  crime  because 
he  is  of  a  less  suspicious  nature  than  ihe 
ordinary  man,  and  where,  therefore,  he  may 
have  acted  in  entire  good  faith  in  the  face 
of  conditions  which  might  have  put  another 
upon  his  guard.  These  considerations  are 
peculiarly  pertinent  here,  where,  as  it  ap- 
pears, the  full  value  was  paid  for  the  prop- 
erty, there  was  no  secrecy  in  the  purcnase, 
no  subsequent  concealment  or  denial  of  the 
purchase,  no  attempt  to  dispose  of  the  cattle 
for  an  inadequate  price,  and  the  vendor  waa 
without  a  bad  reputation.  As  was  said  of 
a  similar  instruction  in  the  case  of  State  ▼.' 
Rountree,  80  S.  G.  387,  61  S.  E.  1072,  22 
L.R.A.(N.S.)  883:  There  is  no  doubt  as  to 
the  well-settled  rule  in  civil  actions  that 
knowledge  of  such  facts  as  are  sufficient  to 
put  a  reasonably  prudent  man  on  inquiry 
IS  equivalent  to  notice,  but  such  is  not  the 
rule  in  case^  arising  under  the  foregoing 
section  of  the  Criminal  Code.  *  *  *  It 
cannot  be  successfully  contended  that  a 
mere  inadvertent  failure  to  pursue  an  in- 
quiry with  reasonable  diligence  is  the  equiv- 
alent of  guilty  knowledge  and  of  fraudulent 
intent,  which  are  essential  elements  of  the 
crime,  as  otherwise  a  person  could  be  pun- 
ished under  the  statute  for  negligence,  unac- 
companied with  intentional  wrong.  Knowl- 
edge of  the  theft  on  the  part  of  the  receiver 
is  an  essential  element  of  the  offense,  and 
such  knowledge  must  exist  at  the  moment 
the  property  is  received.' " 
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PENSIONS. 


Vol  V,  p.  667,  sec.  4747. 


1909  Supp.,  p.  486,  sec.  292. 

Evidence.  —  To  warrant  a  conviction  un- 
der this  section  all  of  the  essential  ingre- 
dients of  the  offenses  set  forth  in  the  section 
must  be  established  beyond  a  reasonable 
doubt.  It  must  be  proved  that  the  offense 
was  committed  on  the  high  seas,  on  a  vessel 
of  the  United  States,  that  the  defendants 
were  members  of  the  crew,  that  the  person 
deprived  of  command  was  the  master  or 


officer  in  command  and  that  while  in  com- 
mand the  defendants  feloniously  confined 
him  and  deprived  him  of  his  authority,  and 
that  after  the  commission  of  the  offense 
charged  they  were  apprehended  when  first 
brought  into  the  district  where  the  indict- 
ment was  found.  United  States  v.  Beid, 
(D.  C.  Del.  1913)  210  Fed.  486. 


1909  Supp.,  p.  486,  sec.  293. 


For  evidence  necessary  to  justify  a  mutiny  see  United  States  y.  Reid,  (D.  0.  Del.  1913) 
210  Fed.  486. 


1909  Supp.,  p.  494,  sec.  328. 

Crimes  committed  on  Indian  reservation 
within  state  of  New  York  are  subject  to  the 

i'urisdiction   of   federal   courts.     People  v. 
)aley,    (1914)    212  N.  Y.  183,  105  N.  B. 
1048,  Ann.  Gas.  1915D  367. 
Citizenship  of  defendant  as  affecting  his 


liabiUty.  —  The  jurisdiction  of  the  federal 
courts  over  the  crime  of  murder  committed 
by  Indians  on  an  Indian  Reservation  is  not 
affected  by  the  citizenship  of  the  defendant. 
Apapas  V.  U.  S.  (1914-)  233  U.  S.  587»  84 
S.  Gt.  704,  58  U.  S.  (L.  ed.)  1104. 


1909  Supp.,  p.  495,  sec.  332. 


A  conviction  was  sustained  under  this  section  and  section  37  in  Louie  v.  United  States, 
(G.  C.  A.  9th  Gir.  1914)  218  Fed.  36. 


PENSIONS. 


Vol.  V,  p.  667,  sec.  4747. 

In  fixing  the  amount  of  alimony  which  a 
pensioner  should  pay  his  wife  who  divorced 
him  the  amount  of  his  pension  is  properly 
taken  into  account,  notwithstanding  this 
section.  Wheeler  v.  Wheeler,  (N.  J.  1912) 
94  Atl.  85,  wherein  the  court  said:  "De- 
fendant's income  from  his  salary  is  $150  per 
month,  and  from  a  veteran's  pension  $12 
per  month.  The  Pension  Act  (R.  S.  4747)  pro- 
vides that  no  money  due  or  to  become  due 
to  a  pensioner  shall  be  liable  to  seizure 
under  any  legal  or  equitable  process,  wheth- 
er the  same  remains  with  the  Pension  Of- 
fice, or  any  officer  or  agent  thereof,  er  is 
in  course  of  transmission  to  the  pensioner, 
but  shall  inure  wholly  to  the  benefit  of  the 
pensioner.  It  was  contended  that,  by  virtue 
of  this  section,  the  amount  of  the  pension 
when  received  should  not  be  considered  in 
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estimating  the  amount  of  his  annual  in- 
come. But  Mcintosh  v.  Aubrev,  (1901)  185 
U.  8.  122,  22  S.  Ct.  561,  46  U.  S.  (L.  ed.) 
834,  the  Supreme  Gourt  decision  cited,  set- 
tles that  the  exemption  from  liability  to 
process  protected  the  pension  money  only 
while  retained  in  the  Pension  Office  or  in 
the  course  of  transmission  to  the  pensioner, 
and  that  the  pension  money,  when  received 
by  the  pensioner,  was  subject  in  his  hands 
to  liability  to  process.  The  provision  of  the 
act  that  the  pension  'shall  mure  wholly  to 
his  benefit'  was  effectuated  by  the  payment 
to  him.  Under  this  decision  it  seems  clear 
that  the  amount  of  the  pension  money  to 
be  received  may  be  taken  into  account  in 
estimating  the  total  income.  The  payment 
of  the  permanent  alimony  in  this  case  is 
based  wnolly  on  the  liability  to  contribute 
after  receipt  of  his  salary  and  pension." 


PERJURY. 


Vol.  V,  p.  705,  sec.  5396. 

By  what  court  and  before  whom  the  oath 
was  taken.  —  It  is  sufficient  to  aver  that  the 
officer  was  authorized  by  statute  of  the 
United  States  to  administer  the  oath,  and 
that  the  material  testimony  in  question  was 
taken  within  the  general  scope  of  his  au- 


thority. It  need  not  be  averred  that  such 
exercise  was  expressly  authorized  or  rightly 
invoked  in  the  instant  examination.  Baskln 
V.  United  States,  (CCA,  7th  Cir.  1913) 
209  Fed.  740. 


PHILIPPINE  ISLANDS. 


Vol.  V,  p.  719,  sec.  5. 

Presentment  or  indictment  by  grand  jury. 
—  Section  5  of  the  act  of  Congress  contains 
no  specific  requirement  of  a  presentment  or 
indictment  by  grand  jury,  such  as  is  con- 
tained in  the  Fifth  Amendment  of  the  Con- 
stitution of  the  United  States.  And  in  this 
respect  the  Constitution  does  not,  of  its  own 
force,  apply  to  the  Islands.  That  the  re- 
quirement of  an  indictment  by  grand  jury 
is  not  included  within  the  guaranty  of  "due 

grocess  of  law"  is  of  course  well  settled. 
»eampo  v.  U.  S.,  (1914)  234  U.  S.  91,  34 
8.  Ct.  712,  58  U.  S.  (L.  ed.)  1231. 

The  guaranty  of  equal  protection  of  the 
laws  does  not  require  territorial  uniformity. 
Ocampo  v.  U.  S.,  (1914)  234  U.  S.  91,  34 
S.  Ct.  712,  58  U.  S.  (L.  ed.)  1231. 

'Trobable  cause"  is  a  quasi  judicial  act 
and  may  be  delegated  to  a  prosecuting  at- 
torney. Ocampo  V.  U.  S.,  (1914)  234  U.  S. 
91,  34  S.  Ct  712,  58  U.  S.  (L.  ed.)  1231. 

Jeopardy  clause  as  affecting  appeals. — 
In  Ocampo  v.  U.  S.,  (1914)  234  U.  S.  91, 
34  S.  Ct.  712,  58  U.  S.  (L.  ed.)  1231,  it 
was  held  that  the  Supreme  Court  of  the 
Philippines,  on  appeal  by  the  defendant  in 
a  criminal  case,  had  jurisdiction  to  increase 
the  punishment.  Tlie  court  said:  "The 
conrt  was  established  by  act  No.  136  of  the 
Philippine  Commission  (June  11,  1901), 
with,  original  and  appellate  jurisdiction. 
By  §  18  it  was  given  appellate  jurisdiction 
over  the  courts  of  first  instance;  and  by 
§  39  it  was  enacted  that  *the  existing  au- 
diencia  or  supreme  court  is  hereby  abol- 
ished, and  the  supreme  court  provided  by 
this  act  is  substituted  in  place  thereof.*  It 
is  in  efToct  conceded  that  under  the  Spanish 
system  the  courts  of  first  instance  were 
deemed  examining  courts,  having  a  sort  of 


preliminary    jurisdiction,    and    that    their       See  also  Doi 
judgments  of  conviction  or  acquittal  wero       S.    325,   327, 


not  final  until  the  case  had  been  passed 
upon  in  the  audiencia  or  supreme  court. 
But  it  IS  contended  that  this  was  so  far 
changed  by  General  Orders,  No.  58,  §§  42, 
43,  44,  and  50,  and  by  act  No.  194  of  the 
Philippine  Commission,  §  4  (August  10, 
1901),  that  the  judgments  of  the  court  of 
first  instance  are  final  unless  an  appeal  be 
taken.  And  so  it  was  held,  with  respect  to 
cases  other  than  capital,  in  Kepner  v.  Unit- 
ed States,  195  U.  S.  100,  121,  49  L.  ed.  114, 
121,  24  Sup.  Ct.  Rep.  797,  1  Ann.  Cas.  655. 
But  this  does  not  settle  the  question  of  the 
jurisdiction  of  the  supreme  court  of  the 
Islands  where  an  appeal  is  taken.  In  the 
acts  referred  to,  the  right  of  the  govern- 
ment, as  well  as  of  the  defendant,  to  appeal 
from  the  judgment  in  a  criminal  case,  was 
recognized.  In  the  Kepner  Case  it  was  held 
that  §  5  of  the  act  of  Congress  of  July  1, 
1902,  in  declaring  that  'no  person  for  the 
same  oflfense  shall  be  twice  put  in  jeopardy 
of  punishment,'  prevented  an  appeal  by  the 
government  from  a  judgment  of  acquittal 
in  the  court  of  first  instance.  But  in  Trono 
V.  United  States,  199  U.  S.  521,  50  L.  ed. 
292,  26  Sup.  Ct.  Rep.  121,  4  Ann.  Cas.  773, 
where  the  defendants  appealed  from  a  judg- 
ment of  the  court  of  first  instance,  which, 
upon  an  indictment  for  murder,  had  found 
them  guilty  of  the  lower  crime  of  homicide, 
it  was  held  the  supreme  court  of  the  Is- 
lands had  power  to  reverse  the  judgment 
and  find  the  accused  guilty  of  the  higher 
crime  of  murder;  distinguishing  the  Kepner 
Case.  In  Flemister  v.  United  States,  207 
U.  S.  372,  52  L.  ed.  252,  28  Sup.  Ct.  Rep. 
129,  a  judgment  of  tlie  insular  supreme 
court,  increasing  the  sentence  imposed  by 
the  court  of  first  instance,  was  allirmed. 
See  also  Dowdell  v.  United  States,  221  U. 
55   Lr.   ed.   753,   756,   31   Sup. 


VoL  V,  p.  719,  sec.  $. 


PORTO  RICO. 


VoL  V|  p.  TJt,  aec  S5. 


Ct.  Rep.  590;   Pico  ▼.  United  States,  228  pine  Islands  in  criminal  cases  is  not  con- 

U.  S.  225,  230,  57  L.  ed.  812,  814,  33  Sup.  fined  to  mere  errors  of  law,  but  extends  to 

Ct.  Rep.  482.    In  short,  the  appellate  luris-  a  review  of  the  whole  case.     And  such  is 

diction  of  the  supreme  court  of  the  Philip-  the  settled  practice  of  that  court." 

Vol.  V,  p.  722p  sec.  9. 

Modifications  of  practice  and  procedure  by  the  goTemment  are  dearly  warranted  by 
this  section.    Ocampo  t.  U.  S.,  (1914)  234  U.  6.  91,  34  S.  Ct.  712,  68  U.  S.  (L.  ed.)  1231. 


Vol.  V,  p.  722,  sec.  10. 

Appellate  jurisdiction  in  diyozce  case.— 
In  De  Villanueva  v.  Villanueva,  (1915)  239 
U.  S.  293,  36  S.  Ct.  109,  it  was  held  that 
the  court  had  jurisdiction  of  an  appeal  from 
the  Supreme  Court  of  the  Philippine  Is- 
lands, which  affirmed  a  judgment  of  the 
court  of  first  instance  rejecting  the  demand 
of  a  wife  for  ditorce  from  her  husband. 
The  court  said:  "The  decree  which  the  ap- 
pellant seeks  to  reverse  affirmed  one  ren- 
dered by  the  court  of  first  instance  rejecting 
her  demand  for  a  divorce  from  her  husband 
and  for  a  liquidation  and  partildon  of  the 
property  of  the  property  belonging  to  the 
legal  community  which  existed  between 
them.  At  the  outset  we  say  that  we  think 
there  is  no  foundation  for  the  suggestion 
that  we  are  without  jurisdiction  because  of 
the  inadequacy  of  the  amount  involved, 
since  the  complaint  by  which  the  suit  was 
begun  alleged  the  existence  of  such  an 
amount  of  community  property  as  to  give 
jurisdiction,  and  because  the  affidavit  Sled 
for  the  purpose  of  the  appeal  also  so  estab- 
lishes, there  being  no  countervailing  affida- 
vit and  nothing  in  the  record  to  demonstrate 
to  the  contrary.  De  la  Rama  v.  De  la  Rama, 
201  U.  S.  303. 

The  local  law  as  applied  by  the  Philip- 
pine courts  will  be  sustained  by  the  United 
States  Supreme  Court  on  appeal  unless  it 


appears  that  clear  error  was  committed. 
De  Villanueva  v.  Villanueva,  (1916)  239  U. 
S.  293,  36  S.  Ct.  109. 

Review  of  questions  of  fact.  —  An  appeal 
brings  up  questions  of  fact,  but  the  United 
States  Supreme  Court  will  not  reverse  con- 
current findings  of  the  Supreme  Court  of 
the  Philippine  Islands  and  titie  court  of  first 
instance  except  clear  error  is  shown.  De 
Villanueva  v.  Villanueva,  (1915)  239  U.  S. 
293,  36  S.  Ct.  109. 

Review  of  decision  classifying  merchan- 
dise.—  This  section  gives  the  Supreme 
Court  of  the  United  States  jurisdiction  to 
review,  revise,  reverse,  modify,  and  affirm 
the  final  judgments  or  decrees  of  the  Su- 
preme Court  of  the  Philippine  Islands, 
among  others,  in  actions  in  which  a  statute 
of  the  United  States  is  involved,  and  this 
includes  the  Philippine  Tariff  Act  of  Au- 
gust 5,  1909  (see  1909  Supp.  p.  837),  which 
is  a  statute  of  the  United  States.  There- 
fore it  has  jurisdiction  to  review  a  decision 
as  to  the  classification  of  merchandise  under 
the  act.  But  the  review  must  be  by  appeal 
and  not  by  writ  of  error.  Gsell  v.  Insular 
Collector  of  Customs,  (1915)  239  U.  S.  93, 
36  S.  Ct.  39. 

Section  cited  in  McMicking  v.  Schields, 
(1915)  238  U.  S.  99,  35  S.  Ct.  666,  69  U. 
S.  (L.  ed.)  1220. 


PORTO  RICO. 


Vol.  V,  p.  773,  sec.  35. 

Extent  of  jurisdiction.  —  In  Porto  Rico 
V.  Emmanuel,  (1914)  235  U.  S.  251,  35  S. 
Ct  33,  59  U.  S.  (L.  ed.)  215,  which  was 
an  appeal  from  the  District  Court  of  the 
United  States  for  Porto  Rico,  the  court  on 
the  question  of  its  jurisdiction  said: 
"Writs  of  error  and  appeals  from  the  su- 
preme courts  of  the  territories  were  regu- 
lated by  the  act  of  April  7,  1874  ( Stat,  at 
L.  27,  chap.  80),  by  the  Ist  section  of  which 
the  separate  exercise  of  the  common-law 
and  chancery  jurisdictions  in  the  territorial 
courts  was  dispensed  with,  and  the  several 
codes  and  rules  of  practice  adopted  in  the 
territories  respectively,  in  so  far  as  they 
authorized  a  mingling  of  said  jurisdictions 
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or  a  uniform  course  of  proceeding  in  all 
cases,  whether  legal  or  equitable,  were  con- 
firmed; and  by  the  2d  section  it  was  en- 
acted: 'That  the  appellate  jurisdiction  of 
the  Supreme  Court  of  the  United  States 
over  the  judgments  and  decrees  of  said  ter- 
ritorial courts  in  cases  of  trial  by  jury 
shall  be  exercised  by  writ  of  error,  and  in 
all  other  cases  by  appeal  according  to  such 
rules  and  regulations  as  to  form  and  modes 
of  proceeding  as  the  said  Supreme  Court 
have  prescribed  or  may  hereafter  prescribe: 
Provided,  that  on  appeal,  instead  of  the  evi- 
dence at  large,  a  statement  of  the  facts  of 
the  case  in  the  nature  of  a  special  verdict^ 
and  also  the  rulings  of  the  court  on  tiw 


VoL  V»  p.  778,  ate.  85. 


POSTAL  SERVICE. 


VoL  V,  p.  866,  lec.  1. 


admission  or  rejection  of  evidence,  when  ex- 
cepted to,  shall  be  made  and  certified  by  the 
court  below,  and  transmitted  to  the  Su- 
preme Court,  together  with  the  transcript 
of  the  proceedings  and  judgment  or  decree.' 
"Under  this  system  (since  superseded  by 
§  244  of  the  Judicial  Code  of  March  3,  1911, 
36  Stat,  at  L.  1087, 1167,  ch.  231)  our  juris- 
diction was,  and  in  the  present  case  is,  con- 
fined to  determining  whether  the  facts  found 
by  the  supreme  court  of  Porto  Rico  support 
its  judgment,  and  whether  there  was  ma- 


terial and  prejudicial  error  in  the  admis- 
sion or  rejection  of  evidence  manifested  by 
exceptions  properly  certified.  In  the  ab- 
sense  of  a  bill  of  exceptions,  questions  re- 
specting the  admissibility  of  evidence  are, 
of  course,  excluded  from  our  consideration, 
and  the  review  is  confined  to  what  appears 
upon  the  face  of  the  pleadings  and  the  find- 
ings. Rosaly  t.  Grahamy  Fraser,  227  U.  8. 
584,  590,  57  L.  ed.  666,  667,  33  Sup.  Ot 
Rep.  363,  and  cases  cited/' 


POSTAL  SERVICE. 


Vol.  V,   p.  802.    [Act  of  March  S,  1888.1 


'*Tbe  sole  theory  of  the  act  of  1883  is 
that  every  postmaster  shall  receive  a  salary^ 
dependent    upon    and    regulated     by     thcN 
amount  of  business  done  at  his  office  (Unit- 
ed States  T.  Wilson,  144  U.  S.  24,  28 )  under 


normal  and  natural  sales  of  stamps,  not  un- 
lawfully induced  sales."  U.  S.  v.  Foster, 
(1914)  233  U.  S.  615,  34  S.  Ct.  666,  68 
U.  S.  (L.  ed.)  1074. 


Vol.  V,  p.  830,  sec.  14. 

Legitimate  list  of  subscribers.  —  "The 
phrase  'a  legitimate  list  of  subscribers'  evi- 
dently means  a  list  of  subscriptions  taken 
at  more  than  a  nominal  price,  and  the  price 
must  have  been  paid,  or  the  subscriber,  or 
some  one  in  his  behalf,  be  under  obligation 
to  pa/  the  agreed  price;  and  that  su^crip- 
tions  taken  at  a  nominal  price,  or  without 
price,  do  not  answer  the  requirements  of  the 
statute  in  this  particular  and  cannot  be 
counted  in  making  up  a  legitimate  list. 
While  the  fact  that  some  subscription  con- 
tracts may  be  overdue  would  not  render 
such  subscriptions  illegitimate,  nevertheless, 
if  it  appears  as  to  a  substantial  number  of 
subscriptions  that  they  are  overdue,  or  that 

Vol.  V,  p.  846,  sec.  3894. 

Section  813  of  the  Criminal  Code  (1909 
Supp.  463,  Fed.  Stat.  Annot)  defines  a 
felony,  while  this  section  defines  a  misde- 
meanor. Where  the  counts  of  an  indictment 
are  good  under  either  of  these  sections,  a 
demurrer  to  tJie  indictment  cannot  be  sus- 
tained on  the  ground  that  a  misdemeanor 


the  price  paid  or  agreed  to  be  paid  for  them 
is  nominal,  or  that  they  were  paid  for  by 
others  than  the  recipients  of  the  publica- 
tion, or  that  they  were  obtained  by  the 
payment  of  large  commissions,  or  in  connec- 
tion with  an  offer  of  a  premium,  prize,  or 
other  consideration,  sucn  facts  would  be 
material  evidence  for  the  Post  Office  Depart- 
ment to  consider  in  determining  whether 
the  publication  was  primarily  designed  for 
advertising  purposes,  for  free  circulation,  or 
for  circulation  at  nominal  rates,  so  that  the 
entire  publication  should  be  excluded  from 
the  second-class  privilege  of  one  cent  a 
pound."  My  rick  v.  United  States,  (C.  G  A. 
Ist  Cir.  1916)  219  Fed.  1. 


and  a  felony  cannot  be  included  in  the  same 
indictment.  Query,  whether  section  3894  is 
not  merged  in  section  213  of  the  Criminal 
Code,  which  later  is  undoubtedly  an  enlarge- 
ment of  the  provisions  of  the  former  statute. 
Glass  V.  United  States,  (C.  C.  A.  9th  Cir. 
1916)  222  Fed.  773. 


Vol.  V,  p.  856,  sec.  1. 

Autliority  of  Postmaster  General.  —  In 
United  States  v.  Atlanta  Journal  Co.,  (C. 
C.  A.  6th  Cir.  1913)  210  Fed.  275,  the  court 
held  that  the  order  of  December  4,  1907,  of 
the  Postmaster  General  amending  rule  466 
of  the  Postal  Laws  and  Regulations  per- 
taining to  second-class  mail  matter,  to  the 
effect  that  sample  copies  of  publications  en- 
tered as  second-class  matter  should  be  ac- 
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cepted  for  mailing  at  the  second-class  post- 
age rate  of  one  cent  per  pound  to  the  ex- 
tent of  10  per  centum  of  the  total  weight 
of  copies  mailed  to  subscribers  during  the 
calendar  year,  and  in  the  event  that  a  pub- 
lisher offered  for  mailing  as  sample  copies, 
copies  in  excess  of  the  amount  above  de- 
scribed the  postmaster  should  require  on 
such  excess  a  deposit  of  money  sufficient  to 


Vol.  V,  p.  856,  sec.  1. 


POSTAL  SERVICE. 


1914  Su^.,  p.  817,  sec.  8. 


cover  postage  at  the  transient  second  class 
rate  of  one  cent  for  each  four  ounces,  was 
inralid  as  a  restriction  of  the  publisher's 

Vol.  V,  p.  877,  sec.  3936. 


right  under  the  statute  to  mail  sample 
copies  at  the  one-cent  rate  regardless  of 
quantity. 


Section  cited  in  American  Automobile  Ins.  Go.  y.  Watts,  (1914)  12  Ala.  App.  518,  67 
So.  768. 


Vol.  V,  p.  893,  sec.  3962. 

Right  of  government  to  sue  contractor 
for  loss  of  mail.  —  The  remedy  of  the  Unit- 
ed States  for  the  loss  of  mail  through  the 
default  of  contractors  is  through  the  impo- 
sition of  fines  and  the  making  of  deductions 
as  provided  for  in  this  section;  therefore 
where  a  penalty  has-been  imposed  by  the 
Postmaster  General  on  a  contractor  under 


this  section,  the  United  States  cannot  there- 
after sue  the  contractor  for  the  loss  of  mail 
carried,  as  by  the  imposition  of  the  penalty 
the  matters  in  difference  have  been  settled 
in  the  way  provided  by  law.  Union  Pac. 
R.  Co.  V.  United  States,  (a  C.  A.  8th  Cir. 
1916)  219  Fed.  427. 


Vol.  V,  p.  971,  sec.  5475. 

Conviction  for  two  offenses.  —  Where  a 
defendant  was  convicted  of  breaking  and 
entering  a  post-office  with  the  intention  of 
committing  larceny,  and  also  of  committing 
the  larceny,  it  was  held  that  a  sentence 
on  the  larceny  charge,  imposed  at  the  same 

Vol.  V,  p.  973,  sec.  5480. 

II.  Scheme  ob  Abtificb  to  Defraud. 

What  constitutes.  —  A  person  falsely 
representing  himself  as  a  physician  profes- 
sionally equipped  and  specially  trained  in 
the  diagnosis  and  treatment  of  certain  dis- 
eases and  ailments  for  the  purpose  of  in- 
spiring intended  dupes  with  confidence  in 
him  and  trust  in  his  judgment  of  their 
condition  is  guilty  of  the  ofTense  of  devising 
a  scheme  to  defraud  within  the  meaning  of 
this  statute.  United  States  v.  Smith,  (£. 
D.  Pa.  1916)  222  Fed.  165. 

V.  Indictment  and  Sentence. 

Certainty  in  pleading.  —  In  Colbum  v.  U. 
S.,  (C.  C.  A.  8th  Cir.  1916)  223  Fed.  590, 
there  were  two  indictments  based  one  on 
this  section  and  the  other  on  section  215 
of  the  Penal  Code  (1909  Supp.  p.  464). 
With  reference  to  the  sufficiency  of  the  in- 
dictment the  court  said:  "In  view  of  our 
former  opinions  in  cases  involving  violation 
of  sex:tion  5480,  we  may  confidently  sum- 
marize the  law  applicable  to  such  cases  as 
this  as  follows:  (1)  The  gist  of  the  of- 
fense denounced  by  the  statutes  involved  in 
this  case  is  the  mailing  of  a  letter  or  other 


time  as  a  sentence  on  the  charge  of  breaking 
and  entering  was  void,  as  both  crimes  were 
inspired  by  a  single  intent,  and  he  could  be 
punfshed  only  once.  O'Brien  v.  McClaughiy, 
(C.  C.  A.  8th  Cir.  1913)  209  Fed.  816. 


mentioned  article  in  the  execution  or  at- 
tempted execution  of  a  scheme  to^  defraud. 
( 2 )  The  devising  of  a  scheme  is  a  necessary 
prerequisite  or  condition  to  the  commission 
of  the  offense,  but  in  itself  constitutes  no 
federal  offense.  (3)  The  mailing  of  the  let- 
ter or  other  mentioned  article,  being  the 
gist  of  the  offense,  must  therefore  be  pleaded 
in  an  indictment  with  great  certainty  as 
to  time,  place,  and  circumstance,  so  as 
thereby  to  advise  the  accused  of  the  exact 
nature  and  eause  of  the  accusation  against 
him,  in  order  that  he  may  properly  prepare 
his  defense  and  be  able  to  make  use  of  a 
conviction  or  acquittal  as  a  protection 
against  a  further  prosecution  for  the  same 
offense.  (4)  While  the  particulars  of  the 
scheme  are  matters  of  substance,  and  must 
be  described  with  certainty  sufficient  to 
show  its  existence  and  character,  and  to 
fairly  acquaint  the  accused  with  the  par- 
ticular fraudulent  scheme  charged  a<i:ainst 
them,  the  scheme  itself  need  not  be  pIoa(1e<l 
with  all  the  certainty  as  to  time,  place,  and 
circumstance  requisite  in  charging  the  gist 
of  the  offense,  the  mailing  of  the  letter  or 
other  article,  in  execution  or  attempted  ex- 
ecution of  the  scheme." 


1914  Supp.,  p.  317,  sec.  6. 

Necessity  of  hearing  before  removing  let- 
ter carrier.  —  A  letter  carrier  by  virtue  of 
his  appointment  from  the  competitive  classi- 
fied list  of  the  United  States  Civil  Service 
Commission  acquires  rights  of  which  he  can- 
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not  be  deprived  without  due  process  of  law 
and  under  this  section  cannot  be  removed 
without  a  hearing  on  the  charges  against 
Iiim.  United  States  v.  Buffalo  Postmaster, 
(N.  D.  N.  Y.  1915)   221  Fed.  687. 


PRISONS  AND  PRISONERS. 


Vol.  VI,  p.  41,  sec.  5546. 

Power  to  change  place  of  imprisonment. 
—  Under  this  section  the  attorney  general 
is  authorized  in  certain  definitely  stated 
contingencies  to  change  the  place  of  impris- 
onment mentioned  in  the  judgment  of  the 
court.  But  there  must  be  a  showing  that 
some  one  of  such  contingencies  has  arisen. 
United  States  ▼.  Lane,    (W.  D.  Ky.  1914) 


221  Fed.  299,  wherein  the  court  said: 
"Upon  general  principles  of  jurisprudence, 
and  when  the  statutory  contingencies  have 
not  been  met,  the  sentence  of  a  court  in  a 
criminal  case  should  not  be  changed  without 
notice  to  the  prisoner,  nor  unless  he  con- 
sents, or  has  been  heard  upon  it.' 


»» 


1912  Supp.,  p.  304,  sec.  1. 

Term  or  terms  of  sentence  as  affected  by 
commutation.  —  In  applying  the  parole  law 
where  the  sentence  has  been  commuted,  the 
time  of  parole  is  computed  as  from  the  be- 

1912  Supp.,  p.  305,  sec.  6. 

Forfeiture  of  time  earned  for  good  be- 
havior.—  By  virtue  of  this  statute  when 
the  parole  of  a  prisoner  is  revoked,  he  must 
serve,  in  confinement,  the  remaining  days 
of  the  term  of  sentence  originally  imposed, 


ginning  of  the  term  of  sentence  aa  com- 
muted, and  not  upon  the  sentence  as  orig- 
inally  imposed.  Thompson  v.  Duehay,  (W. 
D.  Wash.  1914)  217  Fed.  484. 


undiminished  by  any  time  allowed  for  good 
conduct,  any  deduction  so  earned  being  for- 
feited. Ex  parte  Marcil,  (W.  D.  Wash. 
1914)  213  Fed.  990. 


1912  Supp.,  p.  306,  sec.  10. 

Impairment  of  President's  power.  —  The 
President's  power  to  commute  is  conferred 
upon  him  by  the  Constitution  and  cannot 
be  affected  by  legislative  action  or  impaired 


or  undermined  in  any  particular,  Thompson 
V.  Duehay,  (W.  D.  Wash.  1914)  217  Fed. 
484. 


1914  Supp.,  p.  326.    [Ad  of  January  23,  1913.] 


Commuted  sentence.  —  Where  a  sentence 
commuted  is  from  eight  to  four  years  the 
prisoner  is  entitled  to  a  parole  after  serving 
one-third  of  the  commuted  sentence  provided 
his  conduct  has  been  such  as  to  satisfy  the 
conditions  of  this  act.  Duehav  v.  Thomp- 
son, (C.  C.  A.  9th  Cir.  1915)  223  Fed.  305, 
wherein  the  court  said:  "On  December  20, 
1911,  the  defendant  in  error  was  convicted, 
on  two  counts,  of  the  charge  of  havins:  re- 
ceived articles  stolen  from  the  United  States 
mails,  and  sentenced  to  the  penitentiary  at 
McNeil  Island,  Wash.,  for  a  term  of  four 
years,  and  to  pay  a  fine  of  $1,000,  upon 
each  count,  the  terms  of  service  to  run  con- 
secutively. On  petition  for  clemenoy,  the 
President,  on  August  5,  1913,  commuted  the 
sentence  to  make  the  service  on  the  two 
four-year  terms  run  concurrently,  instead  of 
conflccutively,  virtually  and  in  reality  re- 
ducing the  term  of  service  from  eight  years 
to  four.  One-third  of  defendant  in  error's 
four-year  term,  as  commuted,  being  due  to 


expire  in  August,  1914,  he  made  application 
to  the  board  of  parole,  sitting  in  May,  1914, 
for  hearing  applications  for  parole  for  the 
montlis  of  JiRie,  July,  and  August  of  that 
year.  The  board,  deeming  he  was  not  then 
eligible  for  parole,  because  he  had  not 
served  a  total  of  one-third  of  his  original 
sentence  of  eight  years,  refused  his  appli- 
cation. Whereupon  defendant  in  error  ap- 
plied to  the  court  below  for  a  writ  of  man- 
damns  requiring  the  board  to  entertain  his 
petition,  and,  the  writ  having  been  granted 
by  judgment  and  decree  of  the  court,  the 
board  of  parole  prosecutes  error  to  this 
court.  The  single  question  presented  for 
decision  is  whether  the  commitation  of  the 
sentence  by  the  President  reduces  the  judg- 
ment of  the  court,  as  a  judgment,  that  is, 
casts  a  new  sentence  respecting  which  the 
judgment  attaches,  so  that  the  commuted 
sentence  stands  yet  as  the  judgment  of  the 
court,  or  whctlier  it  supersedes  or  displaces 
the  judgment  of  conviction  in  such  a  way 
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1914  Snpp^  p.  8M 


PRIZE  FIGHTS. 


1914  Sttpp.,  p.  8S6  [aec.  1]. 


that  it  no  longer  remaini  the  sentence  or 
judgment  of  the  court,  but  becomes  the 
commuted  sentence  of  tiie  President.  The 
mere  statement  of  the  proposition  is  its 
own  solution.  It  is  said  that  a  parole  is 
tantamount  to  a  commutation,  for,  as  said 
by  the  court  in  the  case  last  cited,  it — 
'substitutes  lesser  punishment  for  that  im- 
posed by  the  sentence.  It  changes  one  pun- 
ishment known  to  the  law  for  another  and 
different  punishment,  also  known  to  the  law. 
In  other  words,  it  substitutes  a  less  grade 
of  punishment  for  that  inflicted  by  the 
sentence  pronounced  upon  conviction.'  It 
was  this  view  of  the  significance  of  a  parole, 
no  doubt,  that  suggested  to  Congress  the 
idea  of  adding  the  tenth  section  to  the 
parole  act  of  June  25,  1910  (36  Stat.  821), 
providing  against  any  impairment  of  the 
authority  of  the  President  to  grant  pardons 
or  commutations  in  any  case.  The  judg- 
ment of  conviction  must  be  the  basis  upon 
which  all  pardons  and  commutations  can 
be  grounded,  for  if  there  be  no  judgment 
and  sentence,  there  can  be  no  pardon  or  com- 
mutation. If  there  be  a  full  pardon,  the 
judgment  is  satisfied  and  ceases  to  have 
operation.  If  there  be  a  commutation  only, 
tne  judgment  is  only  satisfied  in  part,  and 
remains  operative  in  part,  and  it  requires 
the  exercise  of  the  function  of  the  court  in 
order  that  the  commuted  judgment  may  be 
executed.  The  President  does  not  execute  it, 
nor  prescribe  the  process  whereby  it  shall 
be  satisfied.  That  is  left  to  the  judicial 
department  of  the  Government,  and  is  con- 
trolled and  regulated  by  the  laws  respecting 
the  enforcement  of  judgments  of  conviction 


in  criminal  cases.  So  it  must  be  that  the 
judgment  remains,  but  in  modified  form — 
a  modification  imposed  upon  it  by  the  execu- 
tive power — and  can  partake  in  no  sense  of 
a  sentence  imposed  by  the  President.  The 
effect  is  the  same  as  that  of  a  parole  im- 
posed by  a  legally  constituted  board  of 
parole;  it  impresses  itself  upon  the  judg- 
ment, but  enforcement  still  remains  with 
the  court.  Hence  the  judgment  is  still  the 
judgment  of  the  court  until  satisfied, 
through  its  warrant  and  commitment.  In 
short,  the  executive  has  superimposed  its 
mind  upon  the  judgment  of  the  court;  but 
the  sentence  remains,  nevertheless,  the  judg- 
ment of  the  court,  and  not  of  the  executive, 
and  is  subject  to  the  regulations  of  law  re- 
specting its  enforcement.  It  follows,  there- 
fore, that  the  defendant  in  error  was  en- 
titled to  his  application  for  parole  when  he 
had  served  one-third  of  his  commuted  sen- 
tence of  four  years.  Such  has  been  the  rule 
adopted  in  applying  the  regulations  of  the 
god  time  law,  which  operates  against  the 
interest  of  the  prisoner,  oecause,  the  shorter 
the  term  he  has  to  serve,  the  less  will  be 
his  credit  per  month  for  good  time  service. 
If  the  rule  is  right  there,  it  is  only  fair 
to  the  prisoner  to  apply  it  where  it  operates 
in  his  interest.  The  case  of  Ex  parte  Har- 
lan, (G.  C.)  180  Fed.  119,  127,  would  seem 
to  support  the  view  we  here  entertain,  as 
there  it  was  held  that  the  commuted  sen- 
tence in  the  penitentiary  cannot  be  unlaw- 
ful merely  because  the  statutes  do  not  au- 
thorize the  courts,  in  fixing  the  punishment 
in  the  first  instance,  to  inflict  imprisonment 
in  the  penitentiary  for  so  short  a  time." 


PRIZE  FIGHTS. 


1914  Supp.,  p.  326  [sec.  1]. 

Constitutionality.  —  This  act  is  constitu- 
tional. Weber  v.  Freed,  (1915)  239  U.  S. 
325,  (36  S.  Ct.  131  {affirming  (C.  C.  A.  3d 
Cir.  1915)  224  Fed.  355),  wherein  the  court 
said:  "The  act  of  July  31,  1912,  sec.  1,  c. 
263,  37  Stat.  240,  makes  it  unlawful  'to 
bring  or  cause  to  be  brought  into  the 
United  States  from  abroad,  any  film  or 
other  pictorial  representation  of  any  prize 
fight  or  encounter  of  pugilists,  under  what- 
ever name,  which  is  designed  to  be  used  or 
may  be  used  for  purposes  of  public  exhibi- 
tion.' With  this  provision  in  force,  in  April, 
1915,  the  appellant  brought  to  the  port  of 
entry  of  the  City  of  Newark  in  the  state  of 
New  Jersey  photographic  films  of  a  pugilis- 
tic encounter  or  prize  fight  which  had  taken 
pHice  at  Havana  and  demanded  of  the 
deputy  collector  of  customs  in  charge  the 
right  to  enter  the  films.  On  refusal  of  the 
ofiicial  to  permit  the  entry  appellant  filed 
his  bill  of  complaint  to  enforce  the  right  to 
enter  by   a  mandatory   injunction   and   by 
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other  appropriate  relief  to  accomplish  the 
purpose  in  view.  The  ground  relied  on  for 
the  relief  was  the  averment  that  the  prohibi- 
tion of  the  act  of  Congress  in  question  was 
repugnant  to  the  Constitution  because  in 
enacting  the  same  'Congress  exceeded  its 
designated  powers  under  the  Constitution  of 
the  United  States  and  attempted,  under  the 
guise  of  its  powers  under  the  Commeree 
(Clause,  to  exercise  police  power  expressly 
reserved  in  the  States.'  The  collector  moved 
to  dismiss  on  the  ground  that  the  bill  stated 
no  cause  of  action  because  the  assailed  pro- 
vision of  the  act  of  Congress  was  constitn- 
tional  and  therefore  on  the  face  of  the  bill 
there  was  no  jurisdiction  to  award  the  re- 
lief sought,  llie  motion  was  sustained  and 
a  decree  of  dismissal  was  rendered,  and  it 
is  this  decree  which  it  is  sought  to  reverse 
by  the  appeal  which  is  before  us,  the  propo- 
sitions relied  upon  to  accomplish  that  re- 
sult but  reiterating  in  various  forms  of 
statement  the  contention  as  to  the  repug- 


1»14  Supp.,  p,  326  [sec.  1].       PUBLIC  CONTRACTS.      VoL  VI,  p.  138,  sec.  3744. 


nancy  to  the  Constitution  of  the  provision 
of  the  act  of  Congress.  But  in  view  of  the 
complete  power  of  Congress  over  foreign 
commerce  and  its  authority  to  prohibit  the 
introduction  of  foreign  articles  recognized 
and  enforced  by  many  previous  decisions  of 
this  court,  the  contentions  are  so  devoid 
of  merit  as  to  cause  them  to  be  frivolous. 
Buttfield  v.  Stranahan,  192  U.  S.  470;  The 
Abby  Dodge,  223  U.  S.  166,  176;  Brolan  v. 
United  States,  236  U.  S.  216.  It  is  true  that 
it  is  sought  to  take  this  case  out  of  the  long- 
recognized  rule  by  the  proposition  that  it 
has  no  application  because  the  assailed  pro- 
vision was  enacted  to  regulate  the  exhibi- 
tion of  photographic  films  of  prize  fights  in 
the  United  States  and  hence  it  must  be 
treated  not  as  prohibiting  the  introduction 
of  the  films,  but  as  forbidding  the  public 


exhibition  of  the  films  after  they  are 
brought  in — a  subject  to  which,  it  is  insist- 
ed, the  power  of  Congress  does  not  extend. 
But  aside  from  the  fictitious  assumption  on 
which  the  proposition  is  based,  it  is  obvious- 
ly only  another  form  of  denying  the  power 
of  Congress  to  prohibit,  since  if  the  imagin- 
ary premise  and  proposition  based  on  it 
were  acceded  to,  the  contention  would  in- 
evitably result  in  denying  the  power  in  Con- 
gress to  prohibit  importation  as  to  every 
article  which  after  importation  would  be 
subject  to  any  use  whatever.  Moreover,  the 
proposition  plainly  is  wanting  in  merit, 
since  it  rests  upon  the  erroneous  assumption 
that  tjie  motive  of  Congress  in  exerting  its 
plenary  power  may  be  taken  into  view  for 
the  purpose  of  refusing  to  give  efiTect  to 
such  power  when  exercfsed." 


PUBLIC  CONTRACTS. 


Vol.  VI,  p.  116,  sec.  3732. 


Authority  of  executive  ofScers  to  contract. 
—  To  the  same  effect  as  the  original  note, 
see  United  States  v.  DouUut,  (C.  C.  A.  6th 
Cir.  1914)  213  Fed.  720,  wherein  it  was 
held  that  in  the  absence  of  statutory  au- 
thority   the    Secretary    of    the    Treasury 


had  no  power  to  make  on  behalf  of  the 
government  a  contract  to  lease  for  a  term 
of  years  a  building  for  the  use  of  the  cus- 
toms service,  and  that  such  a  contract  was 
without  authority  of  law  and  not  binding 
upon  the  United  States. 


Vol.  VI,  p.  132,  sec.  3744. 

Oral  modification  of  contract.  —  A  stipu- 
lation in  a  contract  for  liquidated  damage 
in  case  of  the  non-performance  of  the  con- 
tract within  a  certain  time  may  be  orally 
waived.  Maryland  Steel  Co.  *  v.  U.  S., 
(1915)  235  U.  S.  451,  35  S.  Ct.  190,  69  U.  S. 
(L.  ed.)  312,  reversing  (1912)  48  Ct.  CI. 
50  and  folio  icing  Salomon  v.  U.  S.,  (1873) 
19  Wall.  17,  22  U.  S.  (L.  ed.)  46. 

Unsigned  contract  as  void  or  voidable. — 
The  fact  that  a  contract  is  not  signed  by 
government  officers  as  required  by  this  sec- 
tion is  not  a  good  defense  to  an  action  by 
the  government  for  a  breach  of  the  contract, 
as  it  is  not  void  but  voidable  at  the  election 
of  the  government,  the  statute  being  for  its 
benefit.  United  States  v.  New  York,  etc. 
Steamship  Co.,  (1915)  239  U.  S.  88,  36 
S.  Ct.  41  (reversing  (C.  C.  A.  2d  Cir.  1913), 
209  Fed.  1007,  (C.  C.  A.  2d  Cir.  1913) 
206  Fed.  443),  wherein  the  court  said: 
"The  only  matter  for  our  consideration  is 
whether  the  court  below  was  right  in  ruling 
as  matter  of  law  that  there  was  no  binding 
contract,  and  therefore  we  may  lay  on  one 
side  some  details  that  were  dwelt  upon  by 
the  defendant  but  that  do  not  affect  this 
question.  The  ground  of  the  defense  is 
Rev.  Stats.,  sec.  3744.  By  this  section  it 
is  made  the  duty  of  the  Secretaries  of  War, 
the  Navy  and  the  Interior  to  cause  every 
contract  made  by  their  authority  on  behalf 
of  the  Government  *to  be  reduced  to  writing. 


and  signed  by  the  contracting  parties  with 
their  names  at  the  end  thereof;'  all  the 
copies  and  papers  in  relation  to  the  same 
to  be  attached  together  by  a  ribbon  and  seal, 
etc.  A  formal  proposal,  varying,  the  defend- 
ant says,  from  that  which  was  accepted  in 
the  letters,  was  sent  to  the  defendant,  and 
received  by  it  on  December  11,  but  never  was 
signed,  and  the  defendant  contends  that, 
however  it  might  be  otherwise,  the  statute 
makes  the  informal  agreement  by  corre- 
spondence void.  The  statute  does  not  ad- 
dress itself  in  terms  to  the  effect  of  the 
form  upon  the  liability  of  the  parties,  like 
the  Statute  of  Frauds.  Whatever  effect  it 
has  in  that  way  is  not  a  matter  of  interpre- 
tation in  a  strict  sense,  but  is  implied.  The 
extent  of  the  implication  is  to  be  gathered 
from  the  purpose  of  the  section  and  such 
other  considerations  as  may  give  us  light. 
The  section  originally  was  part  of  the  Act 
of  June  2,  1862,  c.  93,  12  Stat.  411,  and  its 
purpose  is  manifested  by  the  scope  of  the 
act  and  its  title.  It  is  called  'An  Act  to 
prevent  and  punish  Fraud  on  the  Part  of 
Officers  intrusted  with  making  of  Contracts 
for  the  Government,*  and  this  was  recog- 
nized as  the  purpose  in  Clark  v.  United 
States,  95  U.  S.  539.  In  that  case  some 
of  the  justices  thought  that  the  decision 
went  too  far  in  treating  the  section  as  a 
statute  of  frauds  even  in  favor  of  the  United 
States;   and  while  it  is  established  that  a 
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contract  not  complying  with  the  statute  can- 
not be  enforced  against  the  government,  it 
never  has  been  decided  that  such  a  contract 
cannot  be  enforced  against  the  other  party. 
The  prevailing  opinion  cannot  be  taken  to 
signify  that  the  informal  contract  is  illegal 
since  it  went  on  to  permit  a  recovery  upon  a 
quantum  valebat  when  the  undertaking  had 
been  performed  by  a  claimant  against  the 
United  States.  United  States  v.  Andrews, 
207  U.  S.  229,  243.  Of  course  the  statute 
does  not  mean  that  its  maker,  the  €rovem- 
ment,  one  of  the  ostensible  parties,  is  guilty 
of  unlawful  conduct,  or  that  the  other  partv 
is  committing  a  wrong  in  making  prelimi- 
nary arrangements,  if  later  tlie  Secretary  of 
the  Navy  does  not  do  what  the  act  makes 
it  his  duty  to  do.  There  is  no  principle  of 
mutuality  applicable  to  a  case  like  this,  any 


more  than  there  necessarily  is  in  a  statute 
requiring  a  writing  sign^  by  the  jtarty 
sought  to  be  charged.  The  United  States 
needs  the  protection  of  publicity,  form,  regu- 
larity of  returns  and  affidavit.*  Rev.  Stats., 
sees.  3709,  2718-3724,  3745-3747,  in  order 
to  prevent  possible  frauds  upon  it  by  officers. 
A  private  person  needs  no  such  protection 
against  a  written  undertaking  signed  by 
himself.  The  duty  is  imposed  upon  the 
officers  of  the  Government  not  upon  him. 
We  see  no  reason  for  extending  the  implica- 
tion of  the  act  beyond  the  evil  that  it  seeks 
to  prevent.  Even  when  a  statute  in  so 
many  words  declares  a  transaction  void  for 
want  of  certain  forms,  the  party  for  whose 
protection  the  requirement  is  made  often 
may  waive  it,  void  being  held  to  mean  only 
voidable  at  the  party's  i^oice." 
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Scope  of  act.  —  This  act  takes  up  the 
entire  subject  cowered  by  the  prior  Act  of 
August  13,  1894,  6  Fed.  Stat.  Annot.  125. 
People  V.  Metropolitan  Surety  Co.,  (1914) 
211  N.  Y.  107,  105  N.  E.  99. 

Substitute  for  mechanic's  lien  law. — 
The  statute  is  in  a  sense  a  recognition  by 
Congress  of  the  inability  of  persons  supply- 
ing contractors  for  public  works  with  labor 
and  materials  to  take  liens  upon  the  public 
property  of  the  United  States  and  a  substi- 
tute for  a  mechanic's  lien  law.  '  People  v. 
Metropolitan  Surety  Co.,  (1914)  211  N.  Y. 
107,  106  N.  E.  99. 

Liberal  construction.  —  It  was  the  mani- 
fest purpose  of  Congress  in  the  enactment 
of  this  statute  to  protect  the  rights  of 
parties  performing  labor  as  well  as  those 
supplying  material  for  the  construction  of 
public  buildings.  Such  being  the  case  the 
act  should  be  interpreted  so  as  to  effectuate 
the  intent  of  Congress  by  giving  the  same 
a  liberal  construction.  Cleveland  Bankers' 
Surety  Co.  v.  Maxwell,  (C.  C.  A.  4th  Cir. 
1916)    222  Fed.  797. 

The  obligation  has  a  dual  aspect,  it  being 
given,  in  the  first  place,  to  secure  to  the 
government  the  faithful  performance  of  all 
obligations  which  a  contractor  may  assume 
towards  it;  and,  in  the  second  place,  to 
protect  third  persons  from  whom  the  con- 
tractor may  obtain  materials  or  labor. 
These  two  agreements  are  as  distinct  as  if 
contained  in  separate  instruments.  Equita- 
ble Surety  Co.  v.  U.  S.,  (1914)  234  U.  S. 
448,  34  S.  Ct.  803,  58  U.  S.  (L.  ed.)  1394. 

"Person  suppljring  labor." — A  superin- 
tendent partner,  acting  as  a  working  fore- 
man whose  duty  it  was  "to  go  among 
the  men  and  actually  build  the  building" 
has  been  held  to  be  a  person  supplying  labor 
within  the  purview  of  the  statute.  Cleve- 
land Bankers'  Surety  Co.  v.  Maxwell,  (C.  C. 
A.  4th  Cir.  1916)   222  Fed.  797. 

Omissions  in  bond  supplied  by  statute. — 
The  statute  prescribing  as  it  does  the  sub- 
stance and  conditions  of  the  bond  ia  binding 
on  the  principal  and  surety  although  not  set 
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forth  in  the  bond  in  its  very  words.  Peo- 
ple V.  Metropolitan  Surety  Co.,  (1914)  211 
N.  Y.  107,  105  N.  E.  99. 

Action  in  equity.  —  The  action  author- 
ized by  this  act  is  one  in  equity  and  not  at 
law.  The  contrary  rule  laid  down  in  United 
States  V.  Standard,  (N.  D.  N.  Y.  1913)  207 
Fed.  198,  was  overruled  in  Illinois  Surety 
Co.  V.  United  States,  (C.  C.  A.  2d.  Cir. 
1914)  212  Fed.  136.  In  that  case  the  court 
said:  "The  act  of  August  13,  1894,  en- 
titled *An  act  for  the  protection  of  persona 
furnishing  materials  and  labor  for  the  con- 
struction of  public  works,'  did  contemplate 
separate  actions  at  law  upon  the  bond  by 
any  and  all  creditors  in  the  name  of  the 
United  States  but  for  their  own  use.  Par- 
ties obtaining  judgment  would  be  paid  in 
the  order  in  which  actions  were  brought. 
Congress  subsequently  amended  the  statute 
by  the  act  of  February  24,  1905,  under 
which  the  suit  in  question  was  instituted. 
We  see  in  this  amendment  an  intent  on  the 
part  of  Congress  to-  substitute,  for  a  number 
of  independent  actions  at  law  in  wliich  vig- 
ilant had  a  priority  over  nonvigilant  credi- 
tors, a  suit  in  which  all  creditors  shall  be 
given  notice  and  an  opportunity  to  inter- 
vene and  share  ratably  in  a  fund  intended 
for  the  equal  protection  of  all.  This  pro- 
vision, which  is  not  adapted  to  nor  indeed 
available  in  actions  at  law,  distinctly  marks 
the  proceeding  as  equitable.  We  are  not 
convinced  by  the  able  presentation  of  the 
contrary  view  in  United  States  v.  Stannard, 
(D.  C.)  207  Fed.  198,  which  is  the  only 
case  in  which  the  question  has  been  raised 
down  to  the  present  time.  In  the  First  cir- 
cuit, where  under  the  act  of  1894  a  large 
number  of  actions  at  law  had  been  begun  by 
creditors  upon  such  a  bond,  an  application 
by  the  surety  to  a  court  in  equity  to  re- 
strain the  proceedings  at  law  and  bring  all 
the  creditors  into  court  for  an  accounting 
was  sustained.  American  Surety  Co.  v. 
Lawrenceville  Cement  Co.,  (C.  C.)  96  Fed. 
25." 

Necessity  for  notice.  —  The  provision  ai 
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this  act  requiring  publication  of  notice  is 
A  mandatory  condition  precedent  and  makes 
it  a  condition  of  the  creditor's  right  to  sue 
that  he  shall  commence  his  action  at  such 
time  only  that  a  three  months'  notice  to  all 
the  other  creditors  can  be  published  before 
the  expiration  of  the  year  from  final  settle- 
ment within  which  they  are  allowed  to  in- 
tervene in  such  single  suit.  Merchants'  Xnt. 
Bank  v.  United  States,  (S.  D.  N.  Y.  1914) 
214  Fed.  200. 

Time  of  bringing  suit  on  bond.  —  In  Texas 
Portland  Cement  Co.  v.  McCord,  (1914)  233 
U.  S.  157,  34  S.  Ct.  550,  58  U.  S.  (L.  ed.) 
893,  one  of  the  questions  certified  by  the 
Circuit  Court  of  Appeals  was  as  follows: 
^*Under  the  provisions  of  the  Act  of 
Augurtt  13,  1894  (28  Stat.  278),  as  amended 
by  the  Act  of  February  24,  190.>  (33  Stat. 
811).  may  persons,  who  furnish  material 
and  p<*rform  labor  in  the  construction  of 
governmental  works,  bring  suit,  on  the  bond 
of  the  contractor  in  the  Federal  Court  in 
the  name  of  the  Unitt^d  States  for  their  use 
and  benefit,  within  six  months  from  the  coui- 
pletioii  of  the  works  and  final  settlement  of 
the  contract,  where  it  appears  of  record  and 
was  tt^rreed  by  the  parties  in  open  court, 
that  after  performance  and  settlement  of 
the  contract,  the  United  States  neither 
had  nor  asserted  any  claims,  demands 
or  cause  of  action  either  against  the  con- 
tractor or  the  sureties  on  his  bond?"  The 
answer  was  in  the  negative,  the  court 
saying:  "By  this  statute  a  right  of 
action  upon  tlie  bond  is  created  in  favor  of 
certain  creditors  of  the  contractor.  The 
cause  of  action  did  not  exist  before  and  is 
the  creature  of  the  statute.  The  act  does 
not  place  a  limitation  upon  a  cause  of  ac- 
tion theretofore  existiivg,  but  creates  a  new 
one  upon  the  terms  named  in  the  statute. 
The  right  of  action  given  to  creditors  is 
specifically  conditioned  upon  the  fact  that 
no  suit  shall  be  brought  by  the  United 
States  within  the  six  months  named,  for 
it  is  only  in  that  event  that  the  creditors 
shall  have  a  right  of  action  and  may  bring 
a  suit  in  the  manner  provided.  The  statute 
thus  creates  a  new  liability  and  gives  a 
special  remedy  for  it,  and  upon  well- 
settled  principles  the  limitations  upon 
such  liability  become  a  part  of  the 
right  conferred  and  compliance  with  them 
is  made  essential  to  the  assertion  and 
benefit  of  the  liability  itself.  Pollard 
V.  Bailev,  20  Wall.  520,  526-7:  Bank  v. 
Francklyn,  120  U.  S.  747,  756;  Globe  News- 
paper Co.  ▼.  Walker,  210  U.  S.  356;  United 
States  V,  Boomer,  183  Fed.  726  (Circuit 
Court  of  Appeals  for  the  Eighth  Circuit). 
The  purpose  of  Congress  to  give  the  United 
States  the  exclusive  right  to  bring  suit 
within  six  months  is  stated  in  terms  too 
plain  to  be  mistaken  or  to  require  construc- 
tion, because  of  any  possible  uncertainty  in 
their  meaning.  When  this  is  so  it  becomes 
unnecessary  to  inquire  into  the  reasons 
which  induced  the  legislation.  It  may  be 
that  Congress  wished  to  give  the  Govern- 
ment six  months  in  which  to  test  the  work 

F.  S.  A.  Supp.— 45.  705 


and  fully  ascertain  its  character  and  wheth- 
er it  fulfilled  the  contract  or  not.  What- 
ever the  motive,  the  language  used  clearly 
expresses  the  l^islative  intention  and  ad- 
mits of  no  doubt  as  to  its  meaning.  This 
being  so,  it  is  only  the  province  of  the  courts 
to  enforce  the  statute  in  accordance  with 
its  terms." 

''Final  settlement  of  the  contract." — In 
United  States  v.  Robinson,  (C.  C.  A.  2d 
Cir.  1914)  214  Fed.  38,  the  court  said: 
"The  sole  question  to  be  determined  here 
is  the  meaning  of  the  piiruse  'final  settle- 
ment of  the  contract'  between  the  original 
contractor  and  the  government.  Does  it 
mean  that  all  outstanding  controversies  be- 
tween the  government  and  the  contractor 
arising  out  of  the  contract  must  be  finally 
determined  ?  Or  is  it  suflScient  if  the  govern- 
ment has  oflicially  indicated  that  it  intends 
to  make  no  effort  to  collect  anything  fur- 
ther from  the  contractor  or  from  the  bond? 
The  statute  is  awkwardly  and  inartificially 
expressed,  but  it  seems  to  us  it  may  be 
easily  construed  by  applying  the  well-recog- 
nized rule  of  ascertaining  first  what  was 
the  difficulty  to  remedy  which  the  statute 
was  passed  and  second  what  was  the  method 
adopted  to  remedy  such  difficulty.  Under 
the  old  act,  the  United  States  was  exposed 
to  a  loss  of  the  security  it  had  provided  to 
secure  a  proper  execution  of  the  contracts 
it  had  let,  in  cases  where  the  contractor 
became  insolvent.  Subcontractors  and  ma- 
terialmen, sometimes  before  the  work  was 
even  near  completion,  could  proceed  inde- 
pendently to  secure  their  pay  out  of  the 
proceeds  of  the  bond,  thereby  reducing  it 
to  such  an  extent  that  the  government  might 
get  nothing.  Manifestly  this  was  improvi- 
dent legislation  and  it  was  undoubtedly  to 
remedy  this  difficulty  that  the  act  was 
passed.  The  new  act  provided  in  the  first 
place  that  suit  to  enforce  the  bond  should 
be  brought  by  the  United  States  and  ma- 
terialmen be  allowed  merely  to  intervene  in 
that  suit.  There  might,  of  course,  be  in- 
stances where  the  government,  making  no 
claim  against  its  contractor  to  recover  dam- 
ages would  bring  no  suit  on  the  bond.  In 
that  case  the  new  act  provides  that  the  ma- 
terialmen may  themselves  bring  such  suit. 
These  provisions  deal  more  particularly  with 
the  practice.  The  more  important  part  of 
the  new  act  is  found  in  the  clauses  which 
provide  in  substance  that  no  materialmen 
shall  take  one  dollar  out  of  the  fund  which 
the  bond  produces,  until  every  dollar  due 
the  United  States  under  the  contract  shall 
be  fully  paid.  Keeping  these  clauses  in 
mind,  it  seems  to  us  that  a  reasonable 
interpretation  of  the  disputed  phrase  is  to 
be  readily  found.  In  determining  the  time 
when  materialmen  may  begin  suit,  it 
would  not  do  to  fix  it  at  some  day  'after 
complete  performance'  merely.  Defective 
work,  damages  for  delay,  and  other  matters 
mi^^t  give  the  United  States  some  claim 
which  it  might  not  decide  to  prosecute  until 
some  time  after  the  work  was  turned  over, 
apparently  complete.    The  date  was,  there- 
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fore,  fixed  relatively  to  'complete  perform- 
ance of  the  contract  and  final  settlement 
thereof.*  We  take  it  that  theee  italicized 
words  refer  to  the  time  when  the  proper 
government  officer,  who  has  the  final  discre- 
tion in  such  matters,  after  examination  of 
the  facts,  satisfies  himself  that  the  govern- 
ment will  accept  the  work,  as  it  is,  without 
making  any  claim  against  the  contractor 
for  unfinished  or  imperfect  work,  damages 
for  delay  or  what  not,  and  records  that  de- 
cision in  some  orderly  way.  Six  months 
after  that  date,  materialmen  may  begin 
suit.  This  construction  protects  the  govern- 
ment against  the  defect  of  the  old  act,  viz., 
that  its  suit  to  recover  might  prove  barren, 
because  the  money  is  gone.  We  can  see 
no  reason  why  Congress  should  have  pro- 
vided that,  when  the  government  claims 
nothing  from  contractor  or  sureties,  all 
others  must  wait  still  further  until  some 
claim  of  the  contractor  against  the  govern- 
ment for  having  underpaid  him  reaches  a 
conclusion.  Such  suit  can  in  no  way  effect 
the  fund  provided  by  the  bond  out  of  which 
the  government  might  have  satisfied  its 
claim,  if  it  had  any.  In  other  words  we 
see  no  reason  for  holding  that  the  final 
settlement  must  be  mutual,  in  cases  where 
the  government  makes  no  claim  against  the 
contractor.  Under  the  statute  whenever  the 
government  does  make  claim,  it  will  be  paid 
first,  since  the  act  says:  'After  paying  the 
full  amount  due  the  United  States,  the  re- 
mainder shall  be  distributed  pro  rata,'  etc. 
The  time  fixed  by  the  statute  for  begin- 
ning a  subcontractors's  suit  is  any  time 
within  the  period  extending  from  six  months 
after  completion  and  final  settlement  to  one 
year  after  completion  and  final  setlement;." 
The  third  proviso  is  directory  only.  Alex- 
ander Bryant  Co.  v.  New  York  Steam  Fit- 
ting Co.,  (1914)  235  U.  S.  327,  35  S,  Ct. 
108,  59  U.  S.  (L.  ed.)  253,  wherein  the  court 
said:  "The  act  of  Congress  is  undoubtedly 
ambiguous.  Indeed,  considering  the  letter 
only  of  the  three  provisos  with  which  we  are 
concerned,  they  absolutely  repel  accommoda- 
tion. We  must  try,  however,  to  give  co- 
herence to  them,  and  accomplish  the  inten- 
tion of  Congress.  The  act  is  intended  to 
be  highly  remedial.  Its  purpose  is  simple 
and  beneficial.  It  is  to  give  a  remedy  to 
materialmen  and  laborers  on  the  bond  of 
the  original  contractor,  and  a  reasonable 
time  to  enforce  it,  and  in  a  single  proceed- 
ing to  unite  all  claimants.  It,  however,  im- 
poses a  limitation  of  time  on  all  claimants, 
the  time  beginning  to  run  from  the  same 
event.  From  tins  the  complexity  in  the 
construction  of  the  act  arises.  By  the 
first  proviso  of  the  act  a  creditor  can- 
not institute  suit  until  after  the  com- 
plete performance  of  the  contract  and  its 
final  settlement;  but  after  such  events  he 
may  do  so  (the  United  States  not  having 
sued)  within  one  year  from  their  fulfil- 
ment. This  is  clear  enough.  The  next  pro- 
viso introduces  ambiguity.  'Only  one  ac- 
tion Hhall  be  brought,'  is  its  provision,  in 
which    'any    creditor    may    file    his    claim 
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*  *  *  and  be  made  a  party  thereto  wiik- 
in  one  year  from  the  completion  of  the 
work,  and  not  later.*  The  words  in  italics 
are  disturbing.  'This  right  to  intervene 
and  file  a  claim,  conferred  by  the  statute, 
presupposes  an  action  duly  brought  under 
its  terms.'  United  States  ex  rel.  Texas 
Portland  Cement  Co.  v.  McCord,  233  U.  S. 
157,  163,  58  L.  ed.  893,  897,  34  Sup.  Ct. 
Rep.  550.  But  by  its  terms  the  instituting 
creditor  has  one  year  from  the  designated 
events  to  commence  his  action.  If  he  file  it 
on  the  last  day  of  the  designated  time,  what 
then  becomes  j>{  the  rights  of  other  credi- 
tors who  must  file  their  claim  within  the 
same  limit  of  time,  and  not  later?  The 
question  is  not  easy  to  answer  and  any  an- 
swer may  be  disputed.  It  presents  a  puzzle 
for  judicial  resolution  apparently  insolvable. 
There  is  more  ambiguity  when  we  bring 
forward  the  next,  and  third,  proviso.  No- 
tice of  the  suit  must  be  given  to  creditors 
{lersonallv  if  they  be  known,  and  by  pub- 
ication  besides,  informing  them  'of  their 
right  to  intervene  as  the  court  may  order.' 
Passing  what  the  quoted  words  may  mean, 
and  coming  to  the  requirement  of  notice, 
it  is  provided  that  it  must  be  'for  at  least 
three  successive  weeks,  the  last  publication 
to  be  at  least  three  months  before  the  time 
limited  therefor.'  This  seemingly  brings 
us  to  an  impasse.  How  can  the  insti- 
tuting creditor  (so  called  for  convenience) 
have  a  year  to  commence  his  suit  and  yet 
give  the  notice  required? — ^and  it  is  to  be 
remembered  that  the  intervening  creditor 
must  file  his  claim  also  within  a  year. 
The  Surety  Company  sees  the  difficulty 
and  seizes  it  to  press  its  oontention  that 
the  year's  time  for  bringing  suit  is  not  an 
authorization  of  such  time,  but  a  permis- 
sion, and  must  be  availed  of  so  as  to  per- 
mit of  the  notice  to  creditors  provided  lor; 
in  other  words,  that  the  time  in  which  to 
bring  suit  or  file  a  claim,  which  is  explicit- 
ly given,  is  cut  down  by  the  provision  for 
notice;  that  is,  the  instituting  creditor  is 
given  not  one  year  from  the  indicated  events 
to  institute  a  suit,  but  one  year  to  institute 
suit  and  serve  notice  of  it,  which  notice 
must  precede  the  expiration  of  the  year  by 
at  least  three  months  and  three  weeks.  Thia 
limitation  of  time  is  brought  about,  it  is  con- 
tended, with  all  of  its  embarrassment  to 
the  creditor,  who  institutes  the  suit  and  to 
the  creditors,  who  may  want  to  intervene 
in  it,  by  the  third  proviso,  which  is  made 
all  dominating,  bending  the  other  provisions 
to  it,  and  made  even  a  jurisdictional  con- 
dition of  suit  against  the  sureties  of  the 
contractor.  There  are  grounds  for  the  con- 
tention but  there  are  opposing  grounds, 
which,  we  think,  are  supported  by  the  bet- 
ter reason,  all  things  considered.' 

In  Vermont  Marble  0>.  v.  National  Sure- 
ty Co.,  (C.  C.  A.  3d  Cir.  1914)  213  Fed. 
429,  it  appeared  that  an  action  was  brought 
in  the  name  of  the  United  States  on  a  bond 
executed  to  the  United  States  to  secure  per- 
formance of  a  contract  for  the  construction 
of  a  post  office.     Tlie  defense  was  that  the 
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suit  was  not  brought  soon  enough  after 
the  expiration  of  the  six  months  allowed  to 
the  government,  to  enable  publication  of 
notice  to  be  made  three  months  and  three 
weeks  prior  to  the  expiration  of  the  jear 
within  which  suit  is  required  by  the  act 
to  be  instituted.  Construing  the  subsidi- 
ary provision  as  directory  and  not  man- 
datory or  jurisdictional  the  court  said; 
*'l^nquestionably,  there  is  a  patent  incon- 
gruity between  the  provisions  of  the  act  by 
which,  after  six  months  have  elapsed  from 
the  completion  of  the  contract  without  suit 
being  brought  thereon  bv  the  government, 
any  materialman  or  su^Ksontractor  is  au- 
thorized to  bring  a  suit  in  the  name  of  the 
United  States  within  one  year  from  said 
completion  of  the  work  under  the  contract, 
and  the  last  provision,  that  after  such  suit 
is  pending,  a  notice  shall  be  given  creditors, 
by  publication  three  months  and  three  weeks 
before  the  expiration  of  the  said  period  of 
one  year.  The  legislative  intent  to  author- 
ize any  subcontractor  for  labor  or  ma- 
terial to  institute  a  suit  on  the  bond  at 
any  time  within  six  months  immediately 
preceding  the  expiration  of  one  year  from 
the  completion  of  the  contract,  and  au- 
thorizing any  other  creditor  of  like  kind 
to  intervene  in  such  suit  within  the 
same  period,  is  expressed  as  clearly  as 
it  is  possible  for  language  to  express  a 
legislative  intent.  Not  only  is  there  a 
clear  expression  of  such  legislative  act, 
but  that  intent  is  emphasized  by  the 
negative  words  'not  later/  Thus  it  is  made 
plain  beyond  all  cavil  that  such  a  suit  or 
intervention  was  authorized  during  the 
period  aforesaid,  up  to  the  last  day  before 
the  expiration  of  one  year  from  the  com- 
pletion of  the  contract,  to  wit,  before  June 
14,  1913.  If,  as  contended  by  the  defend- 
ants, the  provision  directing  publication  to 
lie  made  by  the  court  or  the  plaintiff  (it  is 
not  clear  which)  three  months  and  three 
weeks  before  the  expiration  of  this  period 
of  one  year,  is  jurisdictional,  the  right  not 
only  of  the  original  plaintiff  to  institute  a 
suit,  but  that  of  all  other  sueli  creditors  to 
intervene,  is  defeated,  altliough  the  original 
suit  was  brought  nearly  three  montlis  prior 
and  the  intervention  of  the  plaintiff  twenty- 
three  days  prior  to  the  expiration  of  the 
period  within  which  they  were  authorized  to 
be  instituted.  The  act  read  as  a  whole  clear- 
ly indicates  the  legislative  purpose  to  pro- 
tect sub-contractors  for  material  and  labor 
on  government  work,  and  this  intent,  gath- 
ered from  the  various  provisions  of  the  act 
itself,  is  as  clearly  confirmed  in  the  title, 
which  reads:  *An  act  for  the  protection 
of  persons  furnishing  materials  and  labor 
for  the  construction  of  public  works.'  Un- 
questionably, the  limitation  incorporated 
in  the  right  to  sue  as  conferred  by  the 
act,  upon  those  furnishing  labor  and 
material  to  the  contractor,  that  such  suit 
or  intervention  must  be  instituted  within 
one  year  from  the  completion  of  the  con- 
tract, and  the  provision  that  only  one  suit 
can  be  brought,  in  which  all  other  creditors 
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may  intervene,  are  limitations  upon  thtt 
right  of  action  as  conferred  by  the  statute, 
and  are  jurisdictional,  lliey  are  obviously 
intended  for  the  benefit  of  such  sureties  on 
the  bond  as  are  the  defendants  in  the  pres- 
ent case;  while  the  last  provision  of  the 
statute,  requiring  notice  to  Known  creditors, 
and  publication  of  notice  for  three  months 
and  three  weeks  prior  to  the  expiration 
of  the  year  within  which  suits  are  au- 
thorized to  be  brought,  was  just  as  obvious- 
ly for  the  benefit  of  the  creditors  alone. 
Under  the  limitations  imposed  upon  the 
risfht  of  action  above  referred  to,  the  sure- 
ties cannot  be  harassed  after  one  year  from 
the  completion  of  the  contract,  by  suits  of 
subcontractors  on  the  bond.  No  matter  how 
many  creditors  have  failed  to  avail  them- 
selves of  their  right  to  sue  within  the  period 
named,  the  liability  of  the  surety  on  the 
bond  cannot  be  enforced  as  to  them  after 
the  expiration  of  this  one  year  period. 
Plainly,  then,  the  interest  of  these  defend- 
ants was  not  to  bring  in  other  creditors,  but, 
on  the  contrary,  it  was  their  interest  to 
have  the  year  expire  without  their  having 
intervened.  Yet,  under  the  contention  of 
defendants,  that  this  provision  for  notice 
and  publication  is  mandatory  and  jurisdic- 
tional and  not  simply  directory  the  anoma- 
lous result  is  reached,  that  the  admittedly 
meritorious  claim  of  this  intervening  credi- 
tor, asserted  within  the  period  prescribed 
by  law  and  in  a  suit  instituted  within  that^ 
period,  must  be  defeated  at  the  suggestion 
of  the  defendants,  because  a  publication  has 
not  been  made  within  the  time  limited  there- 
for, the  only  object  of  such  publication  being 
to  bring  in  other  creditors  who  had  not  as 
yet  intervened  and  whose  demands  presum- 
ably would  not  otherwise  be  asserted  within 
the  period  limited  therefor.  Whatever  may 
have  been  the  intent  of  the  Legislature  a» 
to  this  provision,  it  clearly  was  not  to  bring 
about  a  result  so  contradictory  of  the  pur- 
pose of  the  act.  The  general  purpose  of 
the  act  thus  clearly  recognized,  is  not  to  be 
obstructed  or  deprived  of  its  efficacy  by  a 
subsidiary  provision  in  the  same  act,  which, 
though  presumably  intended  to  increase  and 
not  diminish  the  protection  given  to  the 
class  of  persons  described,  nevertheless,  if 
construed  as  mandatory  and  jurisdictional,, 
and  not  merely  directory,  seriously  impairs 
the  right  conferred  upon  that  class,  and  de- 
prives persons  furnishing  materials  and 
labor  for  the  construction  of  public  works, 
of  the  full  measure  of  protection  previous- 
ly accorded  them  in  the  body  of  the  act.  It 
is  to  be  observed  that  this  provision  as  to 
publication  of  notice,  is  not  an  exception 
out  of  the  general  right  accorded  the  per- 
sons for  whose  benefit  the  act  was  passed, 
but  is  a  subsidiary  provision,  evidently 
meant  to  be  consistent  with  the  gen- 
eral intent  of  the  act,  and  only  by 
implication  inconsistent  therewith.  Its 
main  purpose  was,  that  in  addition  to  ac- 
tual notice  given  to  known  creditors,  un- 
known creditors  might  be  reached  by  publica- 
tion   of    notice.      Nothing    is    said   therein^- 
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directly,  which  takes  away  from  a  creditor 
the  right  of  bringing  hia  suit  or  interven- 
tion at  any  time  within  the  period  of  six 
months  before  the  expiration  of  tlie  year 
from  the  completion  of  the  contract.  If 
such  right  is  taken  away,  as  is  insisted,  it 
is  only  by  implication  from  the  subsidiary 
requirement  of  making  publication  of  notice 
three  months  and  three  weeks  prior  to  the 
completion  of  the  year.  Moreover,  referring 
to  the  legislative  history  of  this  proviso,  we 
find  that  it  was  added  in  the  committee 
having  the  bill  in  charge,  and  was  reported 
to  the  House  and  adopted,  and  it  is  signifi- 
cant that  there  was  no  suggestion  that  the 
added  provision  directly  or  indirectly  al- 
tered, or  was  intended  to  alter,  the  iniport- 
ant  authority  given  in  the  original  bill  to 
subcontractors  to  bring  their  suits  within 
twelve  months  from  the  completion  of  the 
contract.  CJn«*Ar  such  circumstances,  it  is 
diflicult  to  impute  to  Congress  that  it  in- 
tended, by  the  use  of  such  ambiguous  lan- 
guage, to  take  away  in  large  part  the  pro- 
tection which  it  was  the  avowed  piirpo(«c  of 
the  act  to  give  to  this  meritorious  cIhrs  of 
creditors.  Construing  these  words  as  direc- 
tory and  not  mandatory,  or  jurisdictional, 
we  think  the  intent  of  the  legislature  is 
subserved,  and  the  true  purpose  of  the  pro- 
vision in  question  maintained,  so  far  as  is 
not  inconsistent  with  such  legislative  intent. 
Though  the  original  suit  was  commenced 
well  within  the  year  subsequent  to  tlie  com- 


pletion of  the  contract,  the  judgment  of  the 
court  below  deprives  them  and  all  other  in- 
tervening sub-contractors  for  labor  and  ma- 
terial furnished  (and  there  were  a  number 
of  such),  of  all  remedy  against  the  sureties 
on  the  bond,  and  practically  relieves  the 
sureties  of  all  liability  on  their  bond,  given 
under  the  requirement  of  the  act  for  the 
protection  of  that  class  of  persons.  We 
think  there  was  error  in  such  judgment,  and 
that  the  requirement  as  to  notice  and  pub- 
lication was  directory  and  not  jurisdiction. 
Whatever  rights  were  conferred  upon  cred- 
itors by  the  proviso  in  question,  they  are  not 
for  present  determination.  The  judgment 
below  would  destroy  every  right  of  a  credi- 
tor under  the  act,  so  far  as  this  case  is  con- 
cerned, and  the  defendants  are  in  the  anom- 
alous position  of  asserting  the  provision  of 
the  act  intended  for  the  benefit  of  such  credi- 
tors, in  order  to  extinguish  their  own 
liability  to  such  creditors  upon  the  bond 
given  for  their  protection." 

Conclusiveness  of  findings.  —  Where  the 
record  shows  that  there  was  evidence  tend- 
ing to  support  a  finding  that  a  suit  was 
not  filed  within  one  year  after  the  perform- 
ance and  final  settlement  of  the  contract  as 
required  by  this  act,  such  finding  is  con- 
clusive on  writ  of  error  to  the  Circuit  Court 
of  Appeals.  United  States  v.  Title  Guaran- 
ty,  etc.,  Co.,  (C.  C.  A.  6th  dr.  1914)  218 
Fed.  67. 


PUBLIC  LANDS. 


Vol.  VI,  p.  212,  sec.  452. 


A  deputy  mineral  surveyor  is  disqualified  under  this  section  and  as  a  result  of  sueh 
disqualification  a  patent  issued  to  him  in  violation  of  the  statute  confers  no  right.  Unit- 
ed States  V.  Havenor,  (D.  C.  Idaho  1913)  209  Fed.  988. 


Vol.  VI,  p.  212,  sec.  453. 

Conclusiveness  of  decision  of  land  depart- 
ment. —  It  is  well  established  that  the  de- 
cisions of  the  officers  of  the  land  depart- 
ment on  questions  of  fact,  upon  evidence 
tending  to  prove  the  same,  are  conclusive 
upon  third  persons,  at  least  in  the  ab- 
sence of  fraud  or  imposition  practiced  upon 
them.  But  it  is  also  settled  that,  where 
these  officers  err  in  matter  of  law,  in  such 
a  way  as  to  deprive  a  person  who  has  a 


valid  claim  under  the  land  lawn  of  the 
United  States  of  the  rights  vested  in  him, 
their  decisions  may  be  reviewed  in  a  proper 
proceeding,  and  that  a  court  of  equity,  in 
such  a  proceeding,  will  give  appropriate 
relief  to  the  injured  party  against  the  party 
who  obtains  title  by  the  erroneous  decision. 
Sanders  v.  Dutcher,  (1914)  168  Cal.  353, 
143  Pac.  599. 


Vol.  VI,  p.  285,  sec.  2289. 

Object.  —  The  homestead  law  in  terms 
subjects  unsurvcyed  public  lands,  if  agricul- 
tural and  unappropriated,  to  settlement  by 
persons  having  the  requisite  qualifications 
and  intending  to  comply  with  its  require- 
ments as  a   means   of   acquiring  the  title, 
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and  also  plainly  confers  upon  the  settler 
the  right  of  possession,  without  which  com- 
pliance with  those  requirements  would  be 
impossible.  Gauthier  v.  Morrison,  (1914) 
232  U.  S.  462,  34  8.  Ct.  384,  58  U.  S.  (L. 
ed.)   680. 


Vol  VI,  p.  299,  sec.  96891.       PUBLIC  LANDS.  VoL  VI,  p.  885,  sec  8889. 


Jurisdiction  of  the  state  courts  to  de- 
termine right  of  entry.  —  To  the  same  ef- 
fect as  the  original  note,  see  Ridpath  t. 
Denee,  (1915)  85  Wash.  322,  148  Pac.  16, 
wherein  the  court  held  that  state  statutes 
relating  to  unlawful  or  forcible  detainer 
are  not  in  conflict  with  the  United  States 
statute  authorizing  the  entry  of  unap- 
propriated government  lands.  As  the 
United  States  statutes  have  made  no  pro- 
vision for  determining  conflicting  rights  un- 
der claim  of  possession,  the  determination 
of  such  rights  is  left  to  the  states  to  be 
regulated  by  statute,  without  the  power, 
however,  of  determining  the  question  of  title 
or  the  paramount  right  of  possession.  State 
courts  cannot  interfere  with  nor  usurp  the 
functions  of  tlie  land  department  in  the  ad- 
ministration of  the  public  land  laws. 

Nature  of  entryman's  title.  —  The  entry- 
man*K  interest  prior  to  actual  possession  is 
something  more  than  color  of  title.  From 
the    making    of    his   entry    the    homestead- 


er has  the  right  of  possession  as  against 
trespassers  and  all  others  except  the  United 
States;  he  has  also  an  inchoate  title, 
subject  to  be  defeated  only  by  failure  on 
his  part  to  comply  with  the  requirements 
of  the  homestead  law  as  to  settlement  and 
cultivation.  So  long  as  he  complies  with 
these  laws  in  the  course  of  earning  a  com- 
plete right  to  the  lands  as  against  the  gov- 
ernment he  has  a  substantial  inceptive  title, 
sufficient  as  against  third  parties  to  support 
suits  in  equity  or  at  law.  The  homesteader 
hr.s  a  preferential  right  to  the  land,  and  in 
order  to  give  effect  to  this  according  to  the 
spirit  of  the  laws  it  must  be  and  is  held 
that  when  he  has  fulfilled  the  conditions 
imposed  upon  him,  and  receives  a  patent 
vesting  in  him  the  complete  legal  title,  this 
title  relates  back  to  the  date  of  the  initia- 
tory act,  so  as  to  cut  off  intervening 
claimants.  Knapp  v.  Alexander-Edgar  Lum- 
ber Co..  (1915)  237  U.  S.  162,  35  S.  Ct.  615, 
59  U.  S.  (L.  ed.)  894. 


Vol.  VI,  p.  290,  sec.  2290. 

Affidavit  as  to  earlier  entry.  —  It  has  been 
the  long  established  practice  of  the  General 
Land  OfTice  to  insist  upon  a  verified  state- 
ment by  an  applicant  whether  or  not  he  has 
made  an  earlier  entry  and  this  practice  is 
authorized  notwithstanding  that  the  section 
does  not  provide  that  the  aflidavit  of  the 
applicant  shall  set  forth  whether  there  has 
been    a   previous   entry.     U.    S.   v.    Smull, 


(1915)    236  U.   R.   405,   35   S.   Ct.   349,   59 
U.   S.    (L.   ed.)    641. 

False  oath  before  receiver  as  perjury. — 
A  prosecution  for  perjury  may  be  main- 
tained for  the  making  of  a  fa1»e  oath  before 
the  receiver  of  the  land  office  in  regard  to 
a  homestead  entry.  V.  S.  v.  Smull,  (1915) 
236  U.  S,  406,  35  S.  Ct.  349,  59  U.  S.  (L, 
ed.)   641. 


Vol.  VI,  p.  292,  sec.  2291. 

Purpose  of  section.  —  It  is  apparent  that 
Congress  did  not  intend  to  vest  in  the  home- 
steader an  interest  which  could  be  inherited 
under  the  laws  of  the  state  where  the  real 
estate  might  be  situated,  the  same  as  other 
real  estate,  but  to  withhold  from  him  such 
interest  and  specifically  designate  the  per- 
sons who,  on  his  death,  should  be  entitled 
to  secure  the  right  which  the  original  entry- 
man  would  have  obtained  had  he  survived. 
Harris  v.  Lyon,  (1914)  16  Ariz.  35,  140  Pac. 
985. 

Heirs.  —  Though  the  heirs  of  a  deceased 
entryman,  who  homestead  or  commute  land 
under  the  provisions  of  section  2291,  have 
preferred  rights  as  new  entrymen  or  home- 
steaders, and  in  making  proof  are  allowed 
to  credit  the  improvements  and  period  of 
residence  of  their  ancestor,  such  heirs  take 
directly  from  the  government  by  donation 
or  purchase  rother  than  bv  inheritance. 
Martvn  v.  Olson,  (1914)  28  N.  D.  317,  148 
N.  W.  834,  L.R.A.  1915B  681. 

In  Harris  v.  Lyon,  (1914)  16  Ariz.  35, 
140  Pac.  9«.'»,  the  court  said:  **ln  Hutch- 
inson Investment  Co.  v.  Caldwell.  152  U. 
8.  65,  14  Sup.  Ct.  504,  38  L.  ed.  356,  Chief 
Justice  Fuller,  in  discussing  the  word  'heirs' 
as  it  occurs  in  the  pre-emption  laws,  and 
in  context,  as  in  section  2291,  said:  'Un- 
doubtedlv   the  word   "heirs"   was   used    as 


meaning,  as  at  common  law,  those  capable 
of  inheriting;  but  it  does  not  follow  that 
the  question  as  to  who  possessed  that  capa- 
bility was  thereby  designed  to  be  determined 
otherwise  than  by  the  law  of  the  state  which 
was  both  the  situs  of  the  land  and  tlie 
domicile  of  the  owner.  The  object  sought 
to  be  attainiHi  by  Congress  was  that  those 
who  would  have  taken  the  land  on  the  death 
of  the  pre-emptor,  if  the  patent  has  issued 
to  him,  should  still  obtain  it  notwith- 
standing his  death,  an  object  which  would 
be  in  part  defeated  by  the  exclusion  of  any 
who  would  have  so  taken  by  the  local  law 
if  the  title  had  vested  in  him.  In  other 
words,  Titus  intended  to  acquire  the  title, 
and  had  complied,  or  was  proceeding  to 
comply,  in  good  faith,  with  the  require- 
ments of  the  law  to  perfect  his  right  to  it, 
and  by  tliis  statute  that  right  could  be  per- 
fected after  his  death  for  the  hen  fit  of  those 
who  would  have  been  entitled  if  his  death 
had  occnred  after  patent  instead  of  before. 
If  the  provision  admitted  of  more  than  one 
"construction,  that  one  should  be  adopted 
which  best  seems  to  carry  out  the  purposes 
of  the  act.' " 

Succession  of  widow  to  inchoate  home- 
stead right.  ^  The  widow  of  a  deceased  en- 
tryman, who  takes  advantage  of  the  pro- 
visions of  tills  section  and  section  2301   (see 
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6  Fed.  Stat.  Antiot.  317)  and  completefl  her 
husband's  residence  and  obtains  a  patent 
trom  the  government,  but  who,  durinj^  the 
lifetime  of  her  husband,  joined  with  him  in 
a  mortgage  on  the  land  in  question,  in 
which  she  personally  promised  to  pay  the 
debt  secured,  and  executed  personal  cove- 
nants of  seisin  and  quiet  possession,  is 
estopped  by  such  covenants  from  asserting 
her  after-acquired  title,  in  an  action  brought 
by  her  to  determine  adverse  claims  and  to 
quiet  title  as  against  the  purchaser  under 
tlie  foreclosure  of  Raid  mortgage.  Martin 
V.  Yager,  (1916)  30  N.  D.  677,  153  N.  W. 
286. 

Actual  residence  on  land.  —  The  statute  is 
specific  in  its  requirements  that,  in  order  to 
obtain  a  patent  for  a  homestead,  the  ap- 
plicant must  have  actually  resided  upon  or 
cultivated  the  same  for  a  term  of  five  years 
succeeding  the  filing  of  the  claim,  etc.  The 
law  deals  tenderly  with  one  who,  in  good 
faith,  goes  upon  the  public  lands  with  a 
view  of  making  a  home  thereon,  and  the 
courts  have  shown  a  commendable  disposi- 
tion to  uphold  one  who  has  acted  in  good 
faith  in  entering  upon  the  public  lands  for 
this  purpose.  Nevertheless,  the  right  is  a 
statutory  one,  and  it  is  essential  to  show 
actual  residence  upon  the  land  as  a  pre- 
requisite to  the  granting  of  a  patent  and 
obtaining  title  to  the  same.  Great  Northern 
R.  Co.  V.  Hower.  (1916)  236  U.  S.  702,  35 
S.  Ct.  466,  69  U.  S.  (L.  ed.)  798,  wherein 
the  court  said:  "Conceding  that  Carter  act- 
ed in  entire  good  faith,  and  that  he  meant  to 
comply  with  the  law,  it  is  nevertheless  the 
fact  that  his  settlement  was  upon,  and  the 
land  cultivated  was  in,  a  different  quarter 
section  from  that  which  he  undertook  to 
enter,  and  the  quarter  which  he  contends  for 
was  separated  from  the  one  which  he  occu- 
pied by  a  40-acre  tract.  It  is  true  that 
some  time  during  his  occupancy  a  trail  was 
laid  out,  and  a  small  stable  constructed  on 
the  northeast  quarter.  But  the  fact  remains 
that  his  residence  and  improvements  by  way 
of  cultivation  were  upon  a  quarter  section 
entirely  separate  and  apart  from  the  one 
to  which  title  is  now  claimed.  It  seems  to 
us  to  be  going  too  far  to  say  that,  because 
of  the  trail  to  the  northeast  quarter  and 
the  small  stable  thereon,  and  the  notices 
posted  upon  it,  tliere  was  a  constructive  res- 
idence on  that  quarter,  although  the  actu- 
al residence  was  upon  the  other  quarter. 
We  have  been  cited  to  no  cases  in  the 
Land  Department  which  go  so  far  as  is  re- 
quired in  this  instance  in  order  to  support 
title.  We  have  been  unable  to  find  any- 
thing in  our  own  decisions  which  would 
sanction  such  liberal  treatment  of  the  statu- 
tory requirement  as  to  residence.  In  Talk- 
ington  V.  Hampflinjr,  2  Land  Dec.  46,  the 
house  of  the  en  try  man  was,  by  mistake, 
built  30  yards  outside  of  the  lines  of 
his  claim,  and  was  occupied  in  good  faith, 
in  the  belief  that  it  was  on  the  land  claimed. 
In  Re  Huling,  10  Land  Dec.  83,  the  house 
was  built  just  across  the  line  in  the  belief 
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that  it  was  actually  inside  the  limits  and 
upon  tlie  land  claimed  by  the  entry  man. 
In  Kendrick  v.  Doyle,  12  Land  Dec.  67,  the 
entryman  was  honestly  mistaken  as  to  the 
limits  of  his  claim,  owing  to  conflicting 
surveys,  and  his  house  was  built  in  a  cor- 
ner where  the  boundary  line  admittedly  was 
in  doubt,  but  the  correct  survey  showed  the 
house  to  be  a  little  outside  the  line.  In 
Staples  V.  Richardson,  16  Land.  Dec.  248, 
the  entryman  discovered  that  he  had  built 
his  house  outside  his  limits,  and  razed  it 
and  built  another  house  inside  the  supposed 
limits,  but  found  that  house  to  be  outside, 
and  built  a  third  house,  this  time  within 
the  lino  limits.  In  Keogle  v.  Griflith,  13  L. 
D.  7,  the  claimant's  first  dwelling  was  about 
forty  rods  from  his  land  boundary.  Upon 
discovering  the  mistake  he  built  another 
house  upon  the  land  entered.  In  Lindsay 
y.  Hawes,  2  Black  554,  the  claimant's 
dwelling  house  wau  on  the  boundary  line  of 
the  land  claimed.  A  similar  situation  ex- 
isted in  Silver  v.  Ladd,  7  Wall.  219.  In 
eacii  of  these  cases  the  residence  was  held 
sufficient  to  satisfy  the  requirement  of  the 
statute.  On  the  other  hand,  both  the  depart- 
ment and  this  court  have  held  in  a  number 
of  cases,  that  residence  upon  one  tract  of 
land  will  not  support  a  preemption  or 
homestead  claim  to  another  and  distinct 
tract,  even  where  the  claimant  has  made 
substantial  improvements  upon  the  latter. 
In  Guy  ton  v.  Prince,  2  L.  D.  143,  the  claim- 
ant had  'purchased  from  a  railroad  company 
a  tract  which  adjoined  that  of  his  home- 
stead entry:  two  cabins  had  been  built  upon 
the  homestead  land,  one  by  Prince,  besides 
a  stable,  a  smoke-house  and  other  buildings. 
The  land  was  cultivated  after  entry,  but  at 
no  time  did  the  claimant  reside  upon  the 
land,  contenting  himself  with  a  few  stays 
of  a  week  or  two  at  a  time,  and  living  in 
his  dwelling  upon  the  land  purchased  from 
the  railroad  company.  His  claim  to  home- 
stead was  denied  because  of  his  failure  to 
reside  upon  the  land  claimed.  The  case  of 
Thomas  I).  Harten,  10  L.  D.  130,  is  Bom€^- 
what  similar,  the  claimant  having  purchased 
a  possessory  right  to  a  tract  oif  land  em- 
bracing the  homestead  attempted  to  be 
claimed,  and  resided  on  the  tract  purchased, 
intending  thereby  to  claim  the  entire  tract. 
When  the  land  was  surveyed,  his  house  was 
found  to  be  200  feet  distant  from  the  line 
of  the  homestead,  while  his  garden  and 
spring,  as  well  as  some  out-buildings,  were 
on  the  homestead  tract.  He  cultivated  the 
homestead  tract,  and  shortly  after  his  home- 
stead entry  built  a  house  upon  the  home- 
stead tract,  residing  since  his  entry  thereon 
one  night  each  month,  hoping  thus  to  estab- 
lish his  residence.  The  Department  held  this 
to  be  no  residence,  however,  and  denied  bin 
claim.  In  re  Edison  O.  Parker,  8  L.  D.  547, 
Parker  made  scrip  location  of  imsurveyed 
land,  and  after  the  survey  was  made,  made 
further  entry  under  the  homestead  laws  for 
the  remaining  three-quarters  of  the  section. 
His  residence  and  most  of  his  improvements 
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were  on  the  scrip  claim,  until  he  made  his 
homestead  entry,  when  he  removed  upon  the 
lands  embraced  in  said  entrv.  It  was  held 
that  he  was  not  a  settler  on  the  homestead 
land  until  he  moved  his  residence  thereon. 
In  the  same  of  Re  Bowen,  41  Land  Dec.  424, 
the  settler  had  made  an  entry  for  a  quarter 
section  of  some  surveyed  lands,  and  upon 
presenting  his  homestead  proof  he  included 
the  adjacent  quarter  of  some  unsurveyed 
lands.  His  dwelling  house  was  situated  on 
the  latter  tract,  where  he  had  resided  and 
had  cultivated  some  five  acres  in  the  ad- 
jacent tract.  His  title  to  the  unsurveyed 
lands  was  denied  for  reasons  not  necessary 
to  be  set  forth  here,  and  as  to  the  surveyed 
tract  his  claim  was  denied  because  of  lack 
of  residence  upon  the  proper  section.  In 
Ferguson  v.  McLaughlin,  96  U.  S.  174,  24  L. 
ed.  624,  it  was  held  that  under  §  6  of  the  act 
of  March  3,  1853  (10  SUt.  at  L.  244,  chap. 
145),  a  settler  upon  unsurveyed  puhlic 
lands  in  California  has  no  valid  claim  to 
pre-empt  a  quarter  section,  or  any  part 
thereof  included  in  his  settlement,  unless 
it  appears  by  the  government  surveys,  when 
the  same  are  made  and  filed  in  the  local 
land  office,  that  his  dwelling  house  was  on 
that  quarter  section.  In  St.  Paul,  M.  ft 
M.  R.  Co.  V.  Donohue,  210  U.  S.  21,  52 
L.  ed.  941,  28  Sup.  Ct.  Rep.  600,  this  court 
summarized  the  requisites  concerning  pre- 
emptions and  homesteads  essential  to  the 
acquirement  of  the  rights  intended  by 
the  statute,  and  said,  at  page  33:  'As 
a  result  of  this  review  of  the  legisla- 
tion concerning  pre-emptions  and  home- 
steads, and  of  the  settled  interpretation 
continuously  given  to  the  same,  we  think 
there  is  no  merit  in  the  proposition  that 
a  homesteader  who  initiates  a  right  as  to 
either  surveyed  or  unsurveyed  land,  and 
complies  with  the  legal  regulations,  may 
not,  when  he  enters  the  land,  embrace  in  his 
claim  land  in  contiguous  quarter  sections, 
if  he  does  not  exceed  tlie  quantity  allowed 
by  law,  and  provided  that  his  improvements 
are  upon  some  portion  of  the  tract,  and  that 
he  does  such  acts  as  put  the  public  upon 
notice  of  the  extent  of  his  claim.'  In  this 
case  it  appears  that  the  residence  was  not 
upon  any  part  of  the  tract  claimed  by  the 
homesteader;  nor  was  the  residence  upon 
a  contiguous  tract  of  land,  but  was  entirely 
separate  and  apart  from  the  land  claimed." 

Date  of  title  determined  by  date  of  final 
proof.  —  This  statute  fixes  the  title  in  the 
une  who  made  proof  under  it,  and  the  date 
of  such  title  relates  back  to  the  date  of  such 
proof.  Gaylord  v.  Carroll,  (1914)  70  Ore. 
481,  142  Pac.  357. 

"Where  a  patent  is  obtained  by  false  and 
fraudulent  proofs  submitted  for  the  purpose 
of  deceiving  the  officers  of  the  government, 
and  of  thus  obtaining  public  lands  without 
compliance  with  the  requirements  of  the  law, 
while  the  patent  is  not  void  or  subject  to 
collateral  attack,  it  may  be  directly  assailed 
in  a  suit  by  the  government  against  the 
parties  claiming  under  it.    In  such  case,  the 
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respect  due  to  a  patent,  the  presumption 
that  all  the  preceding  steps  required  by  the 
law  had  been  observed  before  its  issue,  and 
the  immense  importance  of  stability  of 
titles  dependent  upon  these  instruments,  de- 
mand that  suit  to  cancel  them  should  be 
sustained  only  by  proof  which  produces 
conviction.  ♦  •  ♦  And,  despite  satis- 
factory proof  of  fraud  in  obtaining  the 
patent,  as  the  legal  title  has  passed,  bona 
nde  purchase  for  value  is  a  perfect  defense. 
*  *  *  But  this  is  an  affirmative  defense 
which  the  grantee  must  establish  in  order 
to  defeat  the  government's  right  to  the  can- 
celation of  the  conveyance  which  fraud  alone 
is  shown  to  have  induced."  Wright- Blod- 
gett  Co.  V.  U.  8.,  (1915)  236  U.  S.  397,  35 
S.  Ct.  339,  59  U.  S.   (L.  ed.)   637. 

^Mortgage  of  deceased  entryman  as  lien.  — 
A  mortgage  which  has  been  executed  by  a 
deceased  entryman,  who  dies  before  making 
final  or  commutation  proof  or  before  he  has 
done  the  things  prerequisite  and  necessary 
thereto,  is  not  a  lien  on  such  real  estate, 
and  is  not  assumed  by  his  heirs  who  enter 
upon  and  take  said  land  under  the  pro- 
visions of  this  section  and  section  2301  (see 
6  Fed.  Stat.  Annot.  317 ) .  Martyn  v.  Olson, 
(1914)  28  N.  D.  317,  148  N.  W.  834,  L.R.A. 
1915B  681. 

Bona  fide  purchase  is  an  affirmative  de- 
fense,  which  a  grantee  must  set  up  in  order 
to  defeat  the  right  of  a  railroad  company  to 
have  a  trust  declared  in  patented  lands,  if 
the  bill  is  otherwise  sufficient  for  that  pur- 
pose. Great  Northern  R.  Co.  v.  Hower, 
(1916)  236  U.  S.  702,  35  S.  Ct.  465,  69  U. 
S.  (L.  ed.)  798. 

Jurisdiction  of  state  court.  —  If  the  pos- 
sessory right  of  a  homesteader  pending  the 
issuance  of  a  patent  is  invalid  a  state  court 
has  jurisdiction  to  protect  his  possession. 
Gauthier  v.  Morrison,  ( 1914 )  232  U.  8.  452, 
34  S.  Ct.  384,  58  U.  S.  (L.  ed.)  680  (r6i;cr«- 
ing  (1911)  62  Wash.  572,  114  Pac.  501), 
wherein  the  court  said : 

"Generally  speaking,  it  is  not  a  province 
of  the  courts  to  interfere  with  the  Land 
Department  in  the  administration  of  the 
public-land  laws,  and  that  they  are  to  be 
deemed  in  process  of  administration  until 
the  proceedings  for  the  acquisition  of  the 
title  terminate  in  the  issuing  of  a  patent. 
But  no  interference  with  that  department 
or  usurpation  of  its  functions  was  here 
sought  or  involved.  It  has  not  been  invested 
with  authority  to  redress  or  restrain  tres- 
passes upon  possessory  rights  or  to  retore 
the  possession  to  lawful  claimants  when 
wrongfully  dispossessed.  Congress  has  not 
prescribed  the  forum  and  mode  in  which 
such  wrongs  may  be  restrained  and  re- 
dressed, as  doubtless  it  could,  but  has  pur- 
sued the  policy  of  permitting  them  to  be 
dealt  with  in  the  local  tribunals  according 
to  local  modes  of  procedure.  And  the  exer- 
cise of  this  jurisdiction  has  been  not  only 
sanctioned  by  the  appellate  courts  in  many 
of  the  public-land  States,  but  also  recog- 
nized and  approved  by  this  court." 
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When  cancelUtioB  becomes  effective.— 
Pending  an  appeal  from  a  decision  cancel- 
ing a  land  entry  the  cancellation  is  not 
effective,  and  the  notice  is  not  given  until 
the  decision  is  affirmed  on  the  appeal.    The 

Vol.  VI,  p.  303,  sec.  2292. 

Surviving  husband  takes  equally  with 
minors.  ^  This  section  must  he  construed 
with  section  2201,  so  as  to  give  effect  to 
both,  and  as  intended  to  give  the  fee  of  the 


contestant  then  has  thirty  days  within 
which  to  make  a  preferential  entrv.  Ed- 
wards V.  U.  8,,  (CCA.  9th  Cir!  1915) 
223  Fed.  309. 


land  to  the  minor  children  exclusively,  onlj 
when  there  are  no  other  heirs.  In  re  Harris^ 
(1914)  16  Ariz.  1,  140  Pac.  985. 


Vol.  VI,  p.  307,  sec.  2296. 

Homestead  land  is  exempt  from  sale.*-* 
To  the  same  effect  as  the  original  note,  see 
Scott  V.  Stutheit,  (1915)  68  Colo.  540,  146 
Pac.  766. 

Exemption  as  confined  to  debts  of  pat- 
entee.^ ''Section  2296  has  not  been  literally 
construed  by  the  courts.     It  has  been  uni- 
formly held  that  the  homestead  is  liable,  at 
least  after  Anal  proof,  for  liens  voluntarily 
impressed  thereon  by  the  homesteader,  and 
subject  to  sale  for  the  payment  of  the  debt 
secured  by  such  liens.    It  has  been  the  prac- 
tice for  more  than  a  generation  for  home- 
iitead  entrymen  to  borrow  the  money  with 
which  to  make  their  final  proofs,  and  pay 
the   commutation    price   for   the   land,   and 
give  back  a  mortgage  upon  the  homestead 
as  security,  and  such  mortgages  have  been 
sustained     by     the    courts,     and     enforced 
against  the  homestead,  although  they  were 
created  frequently  years  before  the  issuance 
of  the  patent.    In  this  way  an  exception  has 
been   built  up  to  the  general   language  of 
section  2296,  and  the  words  'any  debt,'  con- 
tained   in    the    section,    have   been    held   to 
mean  general  contract  debts  as  to  which  no 
specific  lien  was  voluntarily  impressed  upon 
the  homestead  by  the  entryman.     Stark  v. 
Morgan,  73  Kan.  453.  85  Pac.  567,  6  L.R.A. 
(N.S.)  934,  9  Ann.  Cas.  930:  Doran  v.  Ken- 
nedy,   122    Minn.    1,    141    N.    W.    851.      It 
seems    to    me    clear    that    the    exemption 
must  also  be  confined  to  the  debts  of  the 
patentee.    After  final  proof,  it  has  been  the 
uniform  practice  to  alienate  homesteads  the 
same  as  if  the  homesteader  had  a  title  in 
fee.     Section   2448,   by   providing  that  the 
patent,  when  issued,  shall  inure  to  the  bene- 
fit of  the  'assignee'  of  the  patentee,  clearly 
countenances  such  conveyance.     They  have 
been  held  valid  by  all  the  courts,  both  state 
and  federal.     Upon  the  death  of  the  home- 
steader,  after  final   proof,   the   title  passes 
to    his    heirs,    if    the    homesteader    is    still 
the   owner   oif  the  property.     These   'heirs* 
are    not    confined    to    the    wife    and    chil- 
dren   of    the    homesteader,    but    extend    to 
remote  collateral  heirs.     The  title  may  go 
to  the  brothers  and  uncles  of  the  deceased, 
if  he  leaves  no  nearer  kindred.     Again,  if 
the    I)omesteadcr    mortgages    the    property, 
after  making  final  proof  and  before  patent. 


it  will  frequently  happen  that  the  title  will 
pass  to  third  parties  upon  tiie  forecloHure 
of  the  mortgage  before   the  patent    issues. 
Now,  is  the  land  exempt,   in  the  hands  of 
these  remote  holders,  from   their  dobt<^    in- 
curred prior  to  the  issuance  of  the  patont  ? 
It  might  happen  that  the  land  would  passe 
to  a  brother  or  An   uncle  of  the  decc^aniHl 
homesteader  who  is  himself  the  holder  of  a 
government  homestead,  and  enjoying  in  liia 
own  right  the  full  benefits  of  the  exemption 
granted  by  section  2296;  or  the  homestf*a<ler 
might  have  sold  the  land  to  a  purchaser  of 
independent  fortune,  in  no  way  needing  or 
entitled  to  the  benefits  of  the  statute.     Or, 
again,  the  land  might  be  held  by  the  pur- 
chaser  on    the   foreclosure   of    a    mortgage 
given  after  final  proof.     Now,  to  hold  that 
each  of  these  classes  of  persons  would  hold 
the  land  not  only  exempt   from  the  debts 
of  the  homesteader,  but  likewise  from    his 
own  debts,  contracted  prior  to  the  issuance 
of   the   patent,    is   to   carry   the   exemption 
wholly  beyond  the  purpose  of  the  law.     A 
construction  which  leads  to  such  absurd  re- 
sults must  be  wrong,  and  proves  that   we 
have  the  right  meaning  of  the  statute  when 
we  confine  the  exemption  to  the  debts  of  the 
patentee."     In  re  Parmeler's  Estate,   (D.  C. 
N.  D.  1914)  211  Fed.  757. 

Debts  contracted  by  heir  of  entryman  be- 
fore issuance  of  patent.  —  I'nder  this  sec- 
tion the  antecedent  debts  of  the  heir  cannot 
be  collected  out  of  the  homestead.  In  this 
respect  he  enjoys  the  same  exemption  as  the 
original  entryman.  In  re  Harris.  (1014) 
16  Ariz.  1,  140  Pac.  825,  wherein  the  court 
said:  "The  courts  have  many  times  passed 
upon  this  section,  holding  that  the  antece- 
dent debts  of  the  entryman  cannot  be  col- 
lected out  of  the  homestead  against  the  will 
and  consent  of  the  entryman.  Sprinkle  v. 
West,  62  Wash.  587,  114  Pac.  4.30.  34  L.R.A. 
(N.S.)  404,  Ann.  Cas.  1912D  281:  Sorrels 
V.  Self,  43  Ark.  451 :  Towner  v.  Rodogab,  33 
Wash.  153,  74  Pac.  50.  99  Am.  St.  Rep.  036. 
While  the  right  of  the  heir  to  claim  the 
same  exemption  from  debts  contracte<l  by 
him  prior  to  the  issuance  of.  patent  has  not 
been  before  the  courts  so  often,  there  is  the 
same  uniformity  in  the  decisions  to  the  ef- 
fect that  the  heir  takes  the  land  free  from 
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Vol.  VI,  p.  807,  sec.  8296. 


PUBLIC  LANDS. 


Vol.  VI,  p.  313,  sec.  17. 


his  antecedent  debts.  In  Coleman  ▼.  McCor- 
mick,  37  Minn.  179,  33  N.  W.  556,  the  orig- 
inal entrywoman  devised  the  land  to  her 
brother,  to  whom  patent  was  issued.  The 
question  was  as  to  whether  a  debt  con- 
tracted by  patentee  before  the  patent  was 
issued  to  him  as  such  devisee  under  the 
provisions  of  section  2291,  R.  S.  U.  S.,  could 
be  enforced  as  against  the  land.  That  court 
said:  *The  statute  provides  specifically  for 
the  acquisition  of  a  patent  by  the  homestead 
settler,  or,  in  case  of  his  death,  by  his 
widow,  or,  she  having  died,  by  his  heirs  or 
devisee,  or,  in  case  the  entry  is  by  a  widow, 
then,  upon  her  death,  by  her  heirs  or  devisee. 
Bearing  in  mind  the  specific  provision  thus 
made,  empowering  these  different  classes  of 
persons  to  secure  the  title  under  this  law, 
it  is  difficult  to  construe  the  unqualified 
language  of  the  exemption  as  being  applica- 
ble to  one  of  the  specified  classes,  but  not  to 
the  others.  It  is,  of  course,  effectual  as  to 
the  original  homestead  settler.  There  would 
seem,  too,  to  be  no  doubt  of  its  applicabil- 
ity, where  the  widow  of  the  settler,  or,  she 
dying,  his  minor  children,  the  members  of 
his  family,  perfect  the  title  in  themselves, 
so  that  they  would  hold  the  land  free  from 
liability  for  any  prior  debts  which  they 
mif;lit  have  contracted.  Such  cases  are 
eU>arly  within  the  beneficent  purposes  of  the 
homestead  law,  and  within  the  terms  of  the 


section  declaring  the  exemption.  It  may  be 
said  that  the  law  was  not  framed  for  the 
*  *  *  remote  heirs  of  the  homestead  set- 
tler, not  members  of  his  family,  and  not 
dependent  upon  him  for  support,  nor  for 
tlie  benefit  of  devisees  not  of  kin  to  the  tes- 
tator, and  that  therefore  the  exemption  does 
not  attend  the  title  acquired  by  such  per- 
sons. But  it  is  impossible  by  any  process 
of  judicial  construction  to  determine  that 
the  exemption,  which  in  terms  is  applicable 
to  heirs  and  devisees  without  distinction, 
was  intended  to  apply  only  in  favor  of  cer- 
tain heirs  or  devisees,  and  was  not  appli- 
cable as  to  others.  The  statute  affords  no 
indication  that  any  distinction  is  to  be 
made,  nor  anything  by  which  a  court  could 
be  guided  in  declaring  what  patentees  under 
this  law  are  within  the  exemption,  and  what 
are  not.  Such  distinctions  can  only  be  made 
arbitrarily,  and  this  would  not  be  construc- 
tion, but  legislation.'  Gould  v.  Tucker,  20 
S.  D.  226,  105  N.  W.  624." 

The  probate  court  has  jurisdiction  over 
the  homestead  entry  of  a  deceased  home- 
steader dying  after  full  payment  and  before 
a  patent  has  issued  notwithstanding  this 
section.  Doran  v.  Kenned v,  (1015)  237  U. 
S.  362,  35  S.  Ct.  615,  .59  U.  S.   (L.  ed.)  996. 

This  section  is  cited  in  In  re  Miller,  (D.  C. 
Mont.  1915)  221  Fed.  690. 


Vol.  VI,  p.  313,  sec.  17. 

Purpose  of  statute  limiting  entries.  ^  In 
Rhenk  v.  Aumiller,  (W.  D.  Wash.  1914)  217 
Fed.  969,  it  was  contended  that  it  was  the 
intention  of  Congress,  in  this  section,  to  ex- 
clude from  the  operation  of  the  act  of  Au- 
gust 30,  1890,  6  Fed.  Stat.  Annot.  313,  sec. 
1  [acquirement  of  title  under  land  laws 
limited  to  three  hundred  and  twenty  acres], 
all  lands  except  lands  which  were  strictly 
agricultural,  and  that  the  word  "agricul- 
ture" was  used  by  Congress  in  its  restricted 
sense,  and  that  it  applied  only  to  agricul- 
tural lands,  or  lands  capable  of  being  culti- 
vated and  planted  to  seed.  The  court  said: 
"Reference  to  the  act  of  August  30,  1890, 
shows  that  Congress  excluded  from  entry  or 
settlement  'under  any  of  the  land  Jawa 
•  *  *  more  than  320  acres  in  the  aggre- 
gate under  all  of  said  laws.*  This  includes 
every  classification.  In  the  construction 
subsequently  placed  upon  this  act  Congress 
referred  to  only  two  classifications  of  land: 
(a)  Agricultural  lands;  and  (b)  mineral 
lands.  The  primary  and  general  rule  of 
statutory  construction  is  that  the  intent  of 
the  lawmaker  must  be  ascertained,  when  the 
language  employed  is  involved  and  the  in- 
tent not  clearly  expressed.  The  purpose  for 
which  tJie  act  under  consideration  is  enacted 
being  a  matter  of  first  importance  in  arriv- 
ing at  the  solution  of  the  question  presented, 
I  think  it  is  proper  for  the  court  to  con- 
sider that  the  conditions  of  the  United 
States  with  relation  to  increase  of  popula- 
tion were  greatly  changed  in  1890  from  the 


conditions  existing  at  the  dates  of  the  enact- 
ment of  the  various  public  land  laws,  and 
that  the  spirit  of  the  administration  of  the 
public  land  laws  was  to  benefit  the  many 
and  not  the  few.  It  is  common  knowledge 
that  in  1890  the  public  land  area  open  to 
settlement  was  becoming  very  limited.  It 
appears  that  Congress  adopted  a  new  policy 
by  limiting  the  number  of  acres  to  be  en- 
tered by  a  person  'under  any  of  the  land 
lawt^  and  'under  all  of  the  laws.'  Upon 
the  application  of  this  act  by  the  Interior 
Department,  limiting  the  right  of  acquisi- 
tion under  all  of  the  land  laws  to  320  acres, 
including  mineral  lands.  Congress  immedi- 
ately passed  the  act  of  March  3,  1891.  It 
had ,  been  the  settled  policy  of  Congress  to 
permit  acquisition  under  the  mineral  land 
laws  by  individuals  of  an  unlimited  number 
of  acres,  comprised  .  within  various  claims 
which  are  defined,  and  the  prompt  passage 
of  the  act  of  March  3,  1891,  supra,  demon- 
strates that  it  had  not  intended  a  reversal 
of  this  well-settled  policy  by  the  act  of 
August  30,  1890,  supra.  '  The  only  lands 
excluded  by  the  act  of  March  3,  1891,  supra, 
from  the  operation  of  the  act  of  August  30, 
1890,  supra,  are  mineral  lands.  As  an  ex- 
pression of  the  viewpoint  from  which  Con- 
gress approached  the  subject  the  Honorable 
Secretary  of  the  Interior  (33  Land  Dec. 
Dept.  Int.  541,  supra)  says:  The  bill  had 
been  sent  to  a  conference  committee  of  the 
two  houses,  and  in  *the  written  report  of 
the  chairman  of  the  House  committee,  it  is 
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Vol.  yi»  p.  81S,  sec  17. 


PUBLIC  LANDS. 


TdL  VI,  p.  M4k  sec  2387. 


stated:  "Section  17  allows  mineral  entries 
in  addition  to  the  maximum  allowance  of 
320  acres  allowed  under  existing  laws/' ' 
The  existing  law  was  the  act  of  August  30, 
1800,  supra,  and  the  adoption  of  the  lan- 
guage by  the  conference  committee  in  which 
the  maximum  number  of  acres  was  limited 


to  320  acres  was  recognised  by  special  refer- 
ence to  the  act  limiting  the  number  of  acres 
under  all  of  the  laws,  and  it  seems  to  me 
conclusive  that  the  words  'agricultural 
lands'  in  the  act  of  March  3,  1801,  supra, 
were  used  only  in  contradistinction  to  min- 
eral lands." 


Vol.  VI,  p.  317,  sec.  2301. 

The  effect  of  an  agreement  for  alienation 
made  after  a  homestead  entry  and  before 
commutation  is  raised  but  not  decided  in 
Oilson  v.  U.  S.,  (1014)  234  U.  8.  380,  34 
S.  Ct.  778,  58  U.  S.  (L.  ed.)  1361. 

For  the  cancellation  of  a  patent  on  the 
ground  that  the  patentee  did  not  reside 
upon  and  cultivate  the  land  for  a  period  of 
fourteen  months  as  required  by  this  section 


and  that  the  evidence  of  such  residence  and 
cultivation,  upon  the  faith  of  which  the 
patent  was  issued,  was  false,  see  United 
States  V.  Brannan,  (C.  C  A.  5th  Cir.  1914) 
217  Fed.  849. 

This  section  is  cited  in  United  States  v. 
Norris,  (C.  C.  A.  8th  Cir.  1915)  222  Fed. 
14. 


Vol.  VI,  p.  321,  sec.  2302. 

Annulment  of  patent  secured  by  fraud.^* 
'^Questions  of  fact  arising  in  the  adminis- 
tration of  the  public-land  laws,  such  aa 
whether  lands  sought  to  be  entered  are  min- 
eral or  non-mineral,  are  committed  to  the 
land  officers  for  determination ;  and  as  their 
decision  must  rest  largely  or  entirely  upon 
proofs  outside  the  official  records,  it  is  pos- 
sible in  ex  parte*  proceedings,  as  was  the 
case  here,  for  applicants,  by  submitting 
false  proofs,  to  impose  upon  those  officers 
and  secure  entries  and  patents  under  one 
law,  when  if  truthful  proofs  were  submitted 
the  lands  could  not  be  acquired  under  that 
law  but  only  under  another  imposing  dif- 
ferent restrictions  upon  their  disposal.  A 
patent  secured  by  such  fraudulent  practices, 
although  not  void  or  open  to  collateral  at- 
tack, is  nevertheless  voidable  and  may  be 
annulled  in  a  suit  by  the  Government 
against  the  patentee  or  a  purchaser  with 
notice  of  the  fraud.  The  respect  due  to  a 
patent,  the  presumption  that  all  the  pre- 
ceding steps  required  by  law  were  duly  ob- 
served, and  the  obvious  necessity  for  stabil- 


ity in  titles  resting  upon  these  official  in- 
struments require  that  in  suits  to  annul 
them  the  Government  shall  bear  the  burden 
of  proof  and  shall  sustain  it  by  that  class 
of  evidence  which  commands  respect  and 
that  amount  of  it  which  produces  convic- 
tion. To  justify  the  annulment  of  a  home- 
stead patent  as  wrongfully  covering  mineral 
land,  it  must  appear  that  at  the  time  of  the 

f»roceeding8  which  resulted  in  the  patent  the 
and  was  known  to  be  valuable  for  mineral; 
that  is  to  say,  it  must  appear  that  the 
known  conditions  at  the  time  of  those  pro- 
ceedings were  plainly  such  as  to  engender 
the  belief  that  the  land  contained  mineral 
deposits  of  such  quality  and  in  such  quan- 
tity as  would  render  their  extraction  profit- 
able and  justify  expenditures  to  that  end. 
If  at  that  time  the  land  was  not  thus  known 
to  be  valuable  for  mineral,  subsequent  dis- 
coveries will  not  affect  the  patent."  Dia- 
mond Coal  &  Coke  Co.  v.  U.  S.,  (1914)  233 
U.  S.  236,  34  S.  Ct.  507,  68  U.  S.  (L.  ed.) 
936,  affirming  (C.  C.  A.  8th  Cir.  1911)  191 
Fed.  786. 


Vol.  VI,  p.  326,  sec.  2. 

Claims  for  improvements  and  taxes.^* 
As  an  effect  of  the  cancellation  of  patents 
to  public  lands,  the  lands  in  question  must 
be  considered  as  having  been  continuously 
the  public  property  of  the  United  States, 
and  tlierefore  the  United  States  cannot  be 


held  to  pay  either  for  improvements  made 
upon  such  lands  or  to  repay  taxes  levied 
and  paid  under  the  authority  of  a  state. 
Bradford  v.  United  States,  (C.  O.  A.  5th 
Cir.  1915)  222  Fed.  258. 


Vol.  VI,  p.  344,  sec.  2387. 


Occupancy  and  Rights  of  Occupants. 

Water  rights.  —  A  town -site  patent  issued 
under  this  act  does  not  confer  upon   the 
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residents  of  the  town  site  any  water  rights 
or  alter  the  status  of  the  residents  of  the 
town  site,  as  to  the  right  to  the  use  of 
water.  State  v.  Tularosa  Community  Ditch, 
(1914)   19  N.  M.  352,  143  Pac.  207. 


Vol.  VI,  p.  3S1,  sec.  8392. 


PUBLIC  LANDS. 


Vol  VI,  p.  39S,  sec.  1, 


Vol.  VI,  p.  351,  sec.  2392. 

Knowledge  of  mineral  deposit  at  time  of 
IMitent.  ^A  town-site  patent  is  not  abso- 
lutely void  by  reason  of  the  facts  that  said 
land  at  the  time  was  a  known  gold  mine 
and  a  valid  mining  location  under  the  min< 
ing  law,  Emerson  v.  Kennedy  Min.  etc., 
Co.,  (1915)  169  Cal.  718,  147  Pac.  939, 
wherein  the  court  held  that,  where  a  town- 
site  patent  had  been  regularly  issued  by  the 
United  States  for  land,  some  of  which  was 
mineral  in  character,  the  title  to  which 
would  not  have  passed,  if  its  mineral  char- 

Vol.  VI,  p.  353,  sec.  1. 

Purpose  of  Act.  —  Many  cities  and  towns 
of  the  west  were  formerly  incorporated  and 
laid  out  on  exclusively  public  Ian<U  cover- 
ing extensive  areas,  thereby  withdrawing 
the  lands  embraced  therein  from  pre-emp- 
tion entry  and  sale  under  the  general  land 
laws.  The  act  was  intended  to  remedy  that 
evil  and  to  permit  pre-emption  entries  to 
be  made  on  government  lands  though  with- 


acter  had  been  declared,  the  assertion  of  a 
mining  claim  as  against  the  town-site  pat- 
ent, after  a  lapse  of  forty  years,  would  not 
be  entertained  in  a  court  of  equity.  The 
court  said  it  would  be  presumed  that  the 
mining  location,  by  virtue  of  which  it  was 
claimed  the  town-site  patent  failed  to  con- 
vey title,  had  been  abandoned  or  that  the 
mineral  therein  had  all  been  extracted  long 
before  the  mining  claimant  initiated  his 
location  and  that  its  assertion  after  forty 
years  was  barred  as  a  stale  claim. 


in  the  corporate  limits  of  a  city  or  town, 
and  irt  therefore  a  curative  act.  Salt  Lake 
In  v.,  Co.  V.  Oregon  Short  Line  R.,  Co.,  (Utah 
1914)  148  Pac.  439. 

Cities  laid  out  mainly  on  private  lands.  — 
To  the  same  effect  as  the  original  note,  see 
Salt  Lake  Inv.  Co.  v.  Oregon  Short  Line  R. 
Co.,  (Utah  1914)   148  Pac.  439. 


Vol.  Vi,  p.  355,  sec.  1. 

Effect  of  grant.  —  A  conveyance  made 
pursuant  to  this  statute  will  be  construed 
in  connection  with  it,  and  cannot  be  divert- 
ed from  the  uses  or  purposes  for  which  the 
conveyance  was  made.  Sharp  v.  Guthrie, 
(Okla.  1914)  145  Pac.  764,  wherein  it  ap- 
peared that  pursuant  to  this  act,  the  United 
States,  acting  through  town-site  trustees, 
filed  with  the  register  of  deeds  of  Logan 
county,  a  plat  of  a  certain  tract  of  land 
surveyed  into  streets,  alleys,  lots,  and  blocks 
and  known  as  the  town  site  of  "Capitol 
Hill,"  whereon  it  is  shown  that  a  part 
thereof  embracing  10.62  acres  was  desig- 
nated as  "Capitol  Park;"  and  where  the 
settlers  thereon  thereafter  obtained  titles  to 
said  lots  as  shown  upon  said  plat,  some  of 
which  abutted  on  said  park;  and  where 
with  intent  to  act  pursuant  to  Act  May  2, 
1890,  and  certain  instructions  from  the  land 
office  said  trustees  on  July  21,  1890,  made, 
executed,  and  delivered  a  deed  to  the  city 
of  Guthrie,  of  which  said  Capitol  Hill  was 
then  and  still  is  a  part,  purporting  to  con- 
vey said  park  to  the  city;  and  where  the 
city  thereafter  took  possession  and  from 
time  to  time  expended  a  large  sum  of  money 
from  its  public  funds  in  improving  the  same 


as  a  park,  and  where  said  deed  was  after- 
ward canceled,  and  on  April  3,  1913,  with 
■  intent  to  effectuate  the  trust  and  pass  the 
title  to  said  park  from  the  United  States 
to  the  municipality,  the  President  of  the 
United  States  made,  executed,  and  delivered 
to  the  city  of  Guthrie  a  deed  thereto  pur- 
suant to  said  act.  The  court  held  that  such 
deed  was  in  legal  effect  a  grant  by  the 
United  States  to  the  municipality  and  a 
dedication  of  said  10.62  acres  for  park  pur- 
poses and  that  an  action  would  lie  in  favor 
of  a  resident  taxpayer  of  the  municipal- 
ity to  enjoin  its  diversion  from  those  pur- 
poses to  a  private  use.  The  court  said: 
"This  for  the  reason  that  the  statute  em- 

{>owering  the  conveyance  of  the  title  to  the 
and  from  the  United  States  to  the  munici- 
pality provided  the  same  should  be  for  park 
purposes,  and,  when  the  municipality  took 
title  thereto  under  the  deed,  it  took  in  like 
manner  as  if  the-  empowering  statute  were 
written  in  the  deed.  Hence,  as  the  empower- 
ing statute  impressed  the  land  conveyed  with 
a  trust,  by  accepting  the  deed  defendant  will 
not  be  heard  to  repudiate  the  trust  or  be 
permitted  to  appropriate  the  property  to  an- 
other use." 


Vol.   VI,   p.  392,  sec.   1.    [Desert  Lands  Act] 


Not  retroactive.  —  The  rights  of  one 
whose  title  passed  from  the  government  prior 
to  this  act,  are  not  affected  bv  it.  In  re 
Willow  Creek,  (1914)  74  Ore.  692,  144  Pac. 
605. 

Effect  on  navigable  streams  and  riparian 
rights.  —  To  the  same  efTect  as  the  original 
note,   see   Bernot   v.    Morrison,    (1914)    81 
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Wash.  638,  143  Pac.  104,  wherein  the  court 
following  Still  v.  Palouse  Irrigation,  etc., 
Co.,  (1911)  64  Wash.  606,  117  Pac.  466, 
said:  "Nor  do  we  find  anything  in  the  fed- 
eral act  of  March  3,  1877,  when  limited  to 
what  we  conceive  to  be  its  only  purpose, 
abrogating  the  common-law  rule  touching 
riparian  and  littoral  rights  in  unnavigable 


Vol.  VI,  p.  392,  sec.  1. 


PUBLIC  LANDS. 


Vol.  VI,  p.  897,  sec  4. 


waters,  though  the  Oregon  cases  mainly  re- 
lied  upon  by  tlie  state  (Williams  v.  Altnow, 
51  Or.  275,  95  Pac.  200,  97  Pac.  639,  and 
Hough  V.  Porter,  51  Or.  318,  95  Pac.  732, 
98  Pac.  1083,  102  Pac.  728)  present  a  very 
strong  argument  that  the  act  should  be  so 
construed.  These  cases  were  cited  and  con- 
sidered by  this  court  in  Still  v.  Palouse 
Irrigation  &  Power  Co..  64  Wash.  606,  117 
Pac.  466.  We  then  declined  to  follow  them, 
saying:  'The  act  itself  manifestly  relates 
only  to  the  reclamation  of  desert  lands,  and 
confines  the  use  of  the  water  to  the  amount 
'actually  appropriated  and  nec'es-sarily  used 
for  the  purpose  of  irrigation  and  reclama- 
tion;' such  right  to  be  determined  by  bona 
fide  prior  appropriation.  As  to  such  lands, 
Congress  recognized  and  assented  to  the  ap- 
propriation of  water  in  contravention  of  the 
common-law  right  of  the  lower  riparian 
owner  to  insist  on  the  continuous  flow  of 
the  stream.  This  court  has  always  recog- 
nized the  doctrine  of  prior  appropriation 
of  water  on  public  lands  as  superior  to  all 
other  claims,  while  it  has  also  recognized 
the  common-law  right  of  the  riparian  owner 
against  all  but  bona  fide  prior  appropria- 
tors.' " 

Conclusiveness  of  decision  of  land  depart* 
ment.  —  It  is  well  established  that  the 
decisions  of  the  ofiicers  of  the  land  depart- 
ment on  questions  of  fact,  upon  evidence 
tending  to  prove  the  same,  are  conclusive 
upon  tliird  persons,  at  least  in  the  absence 
of  fraud  or  imposition  practiced  upon  them. 
Rut  it  is  also  settled  that,  where  these  ofii- 
cers err  in  matter  of  law,  in  such  a  way  as 
to  deprive  a  person  who  has  a  valid  claim 
under  the  land  laws  of  the  United  States 


of  the  rights  vested  in  him,  their  decisions 
may  be  reviewed  in  a  proper  proceeding, 
and  tliat  a  court  of  equity,  in  such  a  pro- 
ceeding, will  give  appropriate  relief  to  the 
injured  party  against  the  party  who  ob- 
tains title  by  the  errontnius  d(H>ision.  Sand- 
ers v.  Dutcher,  (1914)  168  Cal.  353,  143 
Pac.  599,  wherein  the  court  said:  **The  con- 
clusion of  the  land  department  that  a  desert 
land  entry  perfected  after  and  in  pursuance 
of  an  agreement  between  the  entryman  and 
another  to  sell  the  land  to  such  other  per- 
son after  the  title  is  obtained  from  the 
United  States  is  invalid  under  the  desert 
land  law  was  a  clear  mistake  of  law.  There 
is  no  principle  of  common  law  which  for- 
bids such  a  contract  nor  any  which  declares 
the  title  received  thereimder  invalid.  Such 
proceedings  are  against  the  policy  of  the 
law  only  in  cases  where  such  policy  is  de- 
clared by  the  law.  If  this  entry  oJF  Orpha 
C.  Johnson  had  been  made  under  the  pre- 
emption law  formerly  existing,  or  under 
the  homestead  law,  in  each  of  which  there 
is  a  declaration  in  efi'ect  forbidding  such  as- 
signment, their  conclusion  would  have  been 
correct.  But  the  desert  land  law  is  wholly 
different  in  this  respect.  It  not  only  does 
not  forbid  the  assignment  of  such  contracts 
after  entry  made  under  its  provisions:  it 
expressly  recognizes  that  such  assignments 
may  be  made.  The  necessity  for  extensive 
works  of  reclamation  of  land  taken  up 
under  the  desert  land  law,  in  order  to  make 
such  land  of  any  value,  evidently  was 
deemed  snflicient  to  make  it  expedient  to 
authorize  transfers  of  such  land  pending 
proceedings  to  obtain  a  title." 


Vol.  VI,  p.  395,  sec.  5. 

This  section  is  cited  in  Sanders  t.  Dutcher,  (1014)  168  Cal.  353,  143  Pac.  6M. 


Vol.  VI,  p.  396,  sec.  7. 

For  evidence  and  character  of  proof 
necessary  to  authorize  a  court  to  order  a 
patent  to  be  delivered  up  and  canceled  on 
the  ground  of  fraud,  see  Connor  v.  United 


States,   (C.  C.  A.  9th  Cir.  1914)   214  Fed. 
522. 

This  section  is  cited  in  Sanders  v.  Dutch- 
er, (1914)   168  Cal.  353,  143  Pac  599. 


Vol.  VI,  p.  397,  sec.  4. 

The  popular  name  of  this  statute  is  the 
"Carey  Act." 

Exemption  from  taxation.  —  When  the 
proceedings  for  the  acquisition  of  the  title 
have  reached  the  point  where  nothing  more 
remains  to  be  done  by  the  entryman,  and 
the  government  no  longer  has  any  beneficial 
interest  in  the  land,  and  does  not  exclude 
the  entryman  from  the  use  of  it,  he  is  re- 
garded as  the  beneficial  owner  and  the  land 
as  subject  to  taxation,  even  though  the  duty 
of  passing  the  legal  title  to  him  has  not 
been  discharged, — the  principle  underlying 
the  rule  being  that  one  who  has  acquired 
the  beneficial  ownership  of  the  land,  and  is 
not  excluded  from  its  enjoyment,  cannot  be 
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permitted  to  use  the  fact  that  the  naked 
legal  title  remains  in  the  government  to 
avoid  his  just  share  of  state  taxation. 
Bothwell  V,  Bingham  Countv  (1915)  237 
U.  S.  642,  36  S.  Ct.  702,  59  *U.  S.  (L.  ed.) 
1157. 

The  United  States  is  not  a  necessary 
party  in  an  action  brought  by  what  is 
known  as  a  Carey  Act  company  against  a 
Carey  Act  settler  upon  lands  under  the 
company's  canals  to  foreclose  a  lien  on  the 
interest  which  the  settler  has  in  the  land 
and  water  right.  Idaho  Irr.  Ch>.  v.  Dill, 
(1914)  25  Idaho  711,  139  Pac.  714,  wherein 
tlie  court  said:  "In  this  case  it  is  not 
sought  to  acquire  any  title  from  the  govern- 


Vol.  VI,  p.  397,  sec.  4. 


PUBLIC  LANDS. 


Vol.  VI,  p.  414,  sec.  8. 


nient  or  to  foreclose  any  right  or  interest 
the  government  has  in  and  to  this  land. 
So  far  aB  the  present  action  is  concerned, 
it  seeniB  to  be  prosecuted  on  the  theory 
alone  of  acquiring  such  interest  only  as  the 
settler  has  acquired  and  to  foreclose  what- 
ever property  interest  he  has  acquired  in 
and  to  this  land.  The  question  as  to 
whether  or  not  one  wlio  attempts  to  fore- 
close a  lien  for  cost  of  construction  of  an 
irrigation  system,  and  to  supply  water  for 
reclaiming  land,  can,  under  the  act  of  Con- 
gress authorizing  such  a  lien,  acquire  the 
paramount  title  from  the  United  States  in 
a  proper  action  is  not  involved  in  this  case, 
and  so  we  are  not  called  upon  to  pass  upon 
that  question.  If  a  party  foreclosing  such 
a  lien  should  seek  to  acquire  a  fee-simple 
title  in  and  to  the  land  and  foreclose  as 
against  the  United  States,  it  would  l>e  nec- 
essary to  make  the  government  a  party  de- 
fendant in  the  action.  It  is  thought  by 
some  that  under  the  act  of  Congress  confer- 
ring the  right  of  a  lien  for  cost  of  con- 
Btruction  of  irrigation  works  under  the 
Carey   Act   that   the   fee-simple   and   para- 


mount title  might  be  acquired  under  a  fore- 
closure sale  in  such  action.  We  refrain, 
however,  from  discussing  or  passing  upon 
that  question." 

Effect  of  tax  deeds  on  land  acquired 
under  this  statute.  —  In  Bennett  v.  Twin 
Falls,  etc.,  Water  Co.,  (1915)  27  Idaho  643, 
J 50  Pac.  330,  the  court  stated  that  the 
questions  presented  were  as  follows:  "Can 
a  liohler  of  a  tax  deed  to  certain  lands,  the 
title  to  which  had  been  acquired  under  the 
Carey  Act,  acquire  a  water  right  for  the 
irrigation  of  such  lands  without  pay  for  it? 
Does  a  construction  company,  proceeding 
under  the  Carey  Act,  by  a  tax  deed  executed 
upon  the  sale  of  the  land  for  delinquent 
taxes,  and  where  the  tax  was  not  levied 
upon  the  water  right,  absolutely  lose  the 
balance  due  on  the  purchase  price  for  such 
water  right  under  its  agreement  to  construct 
an  irrigation  system  and  sell  water  rights 
therein,  simply  because  the  statute  and  con- 
tract provide  that  such  water  right  shall 
be  appurtenant  to  said  land?  The  answers 
were  in  the  negative." 


Vol.  VI,  p.  398,  sec.  1. 

Determining  "actual  cost  of  reclamation." 
—  The  "actual  cost  of  reclamation"  in  any 
given  case  was  evidently  intended  by  the 
act  to  be  determined  by  the  state,  and  that 
determination  would  at  least  constitute  pri- 
ma facie  proof  that  the  amount  the  state 
allowed  the  company  to  charge  and  collect 
for  a  water  right  was  the  "actual  cost" 
within  the  purview  of  the  act  of  Congress. 
The  Carey  Act  authorizes  the  state  itself 
to  reclaim  the  land  or  to  contract  with  a 
corporation  to  do  so.  The  presumption 
must  be  that  the  state  will  act  fairly  and 
justly,  and  that  the  price  it  permits  to  be 


charged  and  collected  is  clearly  within  the 
direction  and  authority  of  the  congressional 
act.  Idaho  Irrigation  Co.  v.  Pew,  (1914) 
26  Idaho  272,  141  Pac.  1099. 

Sufficiency  of  reclamation.  —  The  recla- 
mation of  a  particular  tract  of  land  under 
this  act  sufficient  for  the  issuance  of  a  pat- 
ent therefor,  viewed  in  the  light  of  the  older 
desert  land  law  of  March  3.  1877,  6  Fed. 
Stat.  Annot.  392,  means  to  reclaim  all  of 
such  land  that  is  susceptible  of  irrigation. 
Central  Oregon  Irr.  Co.  t.  Whited,  (Ore. 
1915)   146  Pac.  815. 


Vol.  Vi,  p.  399,  sec.  2479. 

Nature  of  title  obtained  by  state.  —  The 
state's  title  to  land  under  the  Swamp  Land 
Act  is  inchoate  until  the  land  is  listed. 
Chapman,  etc.,  Lumber  Co.  v.  St.  Francis 
Levee  Dist..  (1914)  232  U.  S.  186,  34  S. 
Ct.  297,  68  U.  S.  (L.  ed.)  564,  reversing 
(1911)    100  Ark.  94,  139  S.  W.  625. 

Grant  in  praesenti.  —  To  the  same  effect 
as  the  original  note,  see  United  States  v. 
Wilson,  (E.  D.  Ark.  1914)  214  Fed.  630, 
wherein  the  court  held  that  while  the  grant 
under  this  act   is   in   praesenti,  the  state's 


title  at  the  outset  is  an  inchoate  one  and 
does  not  become  perfect  as  of  the  date  of 
the  act,  imtil  the  lands  have  been  identified 
and  a  patent  issued. 

Unsurveyed  lands  of  the  government.— 
The  patent  to  the  state  of  Arkansas  under 
this  Act,  conveying  *'the  whole  of  township 
12  north,  range  9"  (except  section  16) 
covered  all  the  surveyed  lands  in  the  town- 
ship as  shown  by  the  plat  but  did  not  in- 
clude anv  unsurveved  lands.  United  States 
T.  Wilson,  (E.  D.  Ark.  1914)  214  Fed.  630. 


Vol.  VI,  p.  414,  sec.  3. 

Levee  district.  —  The  benefits  of  this  sec- 
tion do  not  extend  to  a  levee  district  which 
received  a  grant  of  swamp  lands  from  the 
state.  Such  a  district  is  a  subordinate 
agency  of  the  state,  exercising  a  power  of 
the  state  for  the  state's  convenience,  and  is 
in  all  respects  subject  to  its  paramount  au- 
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thority.  In  view  of  this  relation,  a  state's 
action  in  making  relinquishment  under  sec- 
tion four  of  the  compromise  is  binding  upon 
the  levee  district  and  the  latter  cannot 
convey  title  to  lands  since  the  enactment  of 
this  statute.  United  States  v.  Wilson  Co., 
(£.  D.  Ark.  1914)   214  Fed.  630. 


Vol.  VI,  p.  «M. 


PUBLIC  LANDS. 


Vol.  VI,  p.  4S6,  MC  i, 


Vol.  VI,  p.  429.   {Act  of  June  18.  i*74.] 


Coftclutiveness  of  patent  as  to  atrangert 
to  title.  —  A  patent  issued  pursuant  to  this 
act  to  the  state  of  Oregon,  or  to  its  trans- 
ferees, is  conclusive  against  all  persons 
whose  rights  did  not  commence  previous  to 
the  emanation  of  the  patent;  and  if  the 
patent  was  founded  on  a  warrant  which  had 

Vol.  VI,  p.  433,  sec.  1. 

"And  .heretofore  adjusted."  —  "Prior  to 
the  act  of  1887  the  administration  of  the 
several  railroad  land  grants  rested  with  the 
Land  Department,  of  which  the  Secretary 
of  the  Interior  is  the  head,  Catholic  Bishop 
of  Neequally  v.  Gibhon,  168  U.  S.  155, 
166-7,  and  some  of  the  lesser  grants  had 
progressed  to  a  final  adjustment  in  regular 
course  of  administration.     It  was  because 

Vol.  VI,  p.  436,  sec.  4. 

A  purchaser  in  good  faith  includes  one  who 
is  actually  ignorant  of  defects  in  a  title, 
the  rule  of  constructive  notice  not  applying. 
Logan  V.  Davis.  (1944)  233  U.  S.  613,  34 
S.  Ct.  686,  68  U.  S.  (L.  ed.)  1121  {reters- 
ing  (1910)  147  la.  441,  124  N.  W.  808), 
wherein  the  court  said:  "The  contention 
that  Logan  was  charged  with  constructive 
notice  of  the  defect  in  the  company's  title, 
and  so  was  not  a  purchaser  in  good  faith, 
in  the  sonse  of  the  adjustment  act,  must  be 
overruled,  as  was  a  like  contention  in 
I'nited  States  v.  Winona  A  St.  P.  R.  Co. 
165  U.  S.  463,  41  L.  ed.  789,  17  Sup.  Ct. 
Rep.  368.  It  was  there  said,  referring  to 
the  remedial  provisions  of  §  4  (p.  480) : 
'It  will  be  observed  that  this  protection  is 
not  granted  to  simply  bona  fide  purchasers 
(using  that  term  In  the  technical  sense), 
but  to  those  who  have  one  of  the  elements 
declared  to  be  essential  to  a  bona  fide  pur- 
chaser; to  wit,  good  faith.  It  matters  not 
what  constructive  notice  may  be  chargeable 
to  such  a  purchaser  if,  in  actual  ignorance 
of  any  defect  in  the  railroad  company's 
title,  and  in  reliance  iipon  the  action  of  the 
government  in  the  apparent  transfer  of 
title  by  certification  or  patent,  he  has  made 
an  honest  purchase  of  the  lands.  The  plain 
intent  of  this  section  is  to  secure  him  the 
lands,  and  to  reinforce  his  defective  title 
by  a  direct  patent  from  the  United  States, 
and  to  leave  to  the  government  a  simple 
claim  for  money  against  the  railroad  com- 
pany.* And,  referring  to  the  provisions  of 
§  5,  it  was  further  said  (p.  481)  :  'It  is 
true  the  term  used  here  is  'bona  fide  pur- 
chaser,' but  it  is  a  bona  fide  purchaser  from 
the  company,  and  the  description  given  of 
the  lands,  as  not  conveyed  and  'for  any  rea- 
son excepted  from  the  operation  of  the 
grant,'  indicates  that  the  fact  of  notice  of 
defect  of  title  was  not  to  be  considered  fatal 
to  the  right.  Congress  attempted  to  protect 
an  honest  transaction  between  a  purchaser 
and  a  railroad  company,  even  in  the  absence 
of  a  certification  or  patent.'    This  view  of 


been  issued  by  fraud,  mistake  or  irregular- 
ity, it  is  not  subject  to  annulbnent  by  any 
individual  who  at  that  time  was  a  stranger 
to  the  title.  In  such  case  the  government 
may  provide  means  for  repealing  it.  Bate- 
man  V.  Southern  Oregon  Co.,  (C.  C.  A.,  9th 
Cir.  1914)  217  Fed.  983. 


of  this  that  the  restrictive  words  'and  here- 
tofore unadjusted'  were  inserted  in  the  act. 
They  meant  only  that  adjustments  thereto- 
fore*  effected  by  the  Land  Department  in 
regular  course  were  not  to  be  disturbed." 
Logan  v.  Davis,  (1914)  233  U.  8.  613,  34 
S.  Ct.  686,  58  U.  S.  (L.  ed.)  1121  {reversing 
(1910)   147  la.  441,  124  X.  W.  808). 


the  purpose  and  meaning  of  the  act  was 
repeated  and  applied  in  Gertgens  v.  O'Con- 
nor, 191  U.  S.  237,  48  L.  ed.  163,  24  Sup. 
Ct.  Rep.  94,  and  United  States  v.  Chicago, 
M.  A  St.  P.  R.  Co.,  195  U.  S.  524,  59  L.  ed. 
306,  25  Sup.  Ct.  Rep.  113." 

Subsequent  puxchases  as  well  as  purchases 
made  prior  to  the  date  of  the  act  are  em- 
braced by  this  section  Logan  v.  Davis, 
(1914)  233  U.  S.  613,  34  S.  Ct.  685,  58  U. 
S.  (L.  ed.)  1121  {reversing  (1910)  147 
la.  441,  124  N.  W.  808),  the  court  saying: 
"Whether  §  4  was  confined  to  purchases 
made  prior  to  the  date  of  the  act,  or  equally 
included  subsequent  purchases,  where  made 
in  good  faith,  is  one  of  the  controverted 
questions  in  the  case.  Both  viewe  have 
support  in  the  terms  of  the  act,  and  if  the 
question  were  altogether  new  there  would 
be  room  for  a  reasonable  difference  of  opin- 
ion as  to  what  was  intended.  Certainly,  re- 
sort to  interpretation  would  be  neeeasair. 
But  the  question  is  not  altogether  new.  It 
has  often  arisen  in  the  administration  of 
the  act,  and  successive  Secretaries  of  the 
Interior  uniformly  have  held  that  the  reme- 
dial sections  embraced  purchasers  after  the 
date  of  the  act,  no  less  than  prior  pur- 
chases, if  made  in  good  faith.  Sethman  v. 
Clise,  17  L.  D.  307;  Holton  v.  Rutledge,  20 
L.  D.  227;  Andrus  v.  Balch,  22  L.  D.  238; 
Br i lev  v.  Beach,  Id.  549;  Re  Carlton  Seaver, 
23  L.  D.  108;  Neilsen  v.  Central  Pacific 
Railroad  Co.,  26  L.  D.  252.  Many  thou- 
sands of  acres  have  been  patented  to  indi- 
viduals under  that  interpretation,  and  to 
disturb  it  now  would  be  productive  of  seri- 
ous and  harmful  results.  The  situation 
therefore  calls  for  the  application  of  the 
settled  rule  that  the  practical  interpreta- 
tion of  an  ambiguous  or  uncertain  statute 
by  the  Executive  Department  charged  with 
its  administration  is  entitled  to  the  highest 
respect,  and,  if  acted  upon  for  a  number  of 
years,  will  not  be  disturbed  except  for  very 
cogent  reasons." 
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Vol.  VI,  p.  448,  sec  1. 


PUBLIC  LANDS. 


Vol.  VI,  p.  408,  sec.  8477. 


Vol.  Vi,  p.  449,  sec.  1. 

The  reference  to  section  8,  c.  561,  is  to 
the  Act  of  March  8,  1891  (6  Fed.  Stat. 
Annot.  526).  United  States  v.  Norris,  (C. 
C.  A.  8th  Cir.  1915)  222  Fed.  14. 

Bona  fide  purchasers.  —  By  the  very 
terms  of  this  act  no  patents  to  any  land 
held  by  a  bona  fide  purchaser  shall  be  va- 
cated or  annulled,  but  the  right  and  title 
of  such  purchaser  is  hereby  confirmed.  Bod- 
caw  Lumber  Co.  v.  Bonnette,  (1914)  136 
La.  369,  66  So.  493. 

Statutes  of  limitation  with  regard  to  land 
affect  the  rights  even  if  the  terms  are  only 
directed  against  the  remedy.     The  Acts  of 


March  8,  1891,  e.  661,  §  8,  26  Stat.  1099, 
6  Fed.  Stat.  Annot.  526,  and  this  statute, 
providing  that  suits  to  vacate  and  annul 
patents  theretofore  issued  shall  only  be 
brought  within  five  years  after  the  passage 
of  the  acts,  apply  to  void  patents;  and, 
where  suit  has  not  been  brought  within  the 
prescribed  period,  the  patent  of  public 
lands,  whether  they  be  reserved  or  not, 
must  be  held  good  and  to  have  the  same 
effect  as  though  valid  in  the  first  place. 
Bodcaw  Lumber  Co.  v.  Bonnette,  (1914) 
186  La.  369,  66  So.  493. 


Vol.  VI,  p.  450,  sec.  2. 

Applicable  to  homestead  entry.  —  Wheth- 
er or  not  this  section  applies  to  a  patent 
for  a  homestead  entry,  commuted  to  a  cash 
entry,  seems  to  admit  of  some  doubt.  But 
the  title  of  the  act  is  broad  enough  to  in- 
clude all  patents  erroneously  or  fraudulent- 


ly issued  under  any  of  the  acts  of  Congress 
and  would  therefore  include  a  fraudulent 
entry  under  the  homestead  law.  United 
States  V.  Norris,  (C.  C.  A.  8th  Cir.  1916) 
222  Fed.  14. 


Vol.  VI,  p.  456,  sec.  1. 

The  purpose  of  this  act.  —  To  the  same 
effect  as  the  original  note  see  United  States 
V.  Inman-Poulsen  Lumber  Co.,   (D.  C.  Ore. 

1914)  211  Fed.  679,  which  was  an  action 
in  trover  to  recover  the  value  of  timber  cut 
by  the  defendant  before  the  relinquishment 
of  the  land  to  the  government.  The  court 
said:  '*lt  appears  from  the  complaint  that 
the  title  to  the  land,  and  consequently  to 
the  timber  growing  thereon,  was  in  the  rail- 
road company  at  the  time  the  timber  was 
cut  and  removed,  and  presumably  the  land 
was  in  the  possession  of  the  company 
through  some  one  holding  under  itt  After 
the  timber  had  been  cut  and  removed,  the 
land  was  relinquished  to  the  plaintiff,  as 
provided  in  the  Act  of  July  1,  1898  (6 
Fed.  Stat.  Annot.  456);  but  I  can  find 
nothing  in  such  act  which  vests  or  is  in- 
tended to  vest  In  the  government  a  right  of 
action  for  timber  cut  and  removed  prior 
to  such  relinquishment.  The  provision  that 
all  right,  title,  and  interest  of  the  railroad 
company  or  its  grantees  in  land  relin- 
quished 'shall  revert  to  the  United  States, 
and  such  tracts  shall  be  treated,  under  the 

Vol.  VI,  p.  498,  sec.  2477. 

Rights  of  railroad  as  against  homestead 
eatryman.  —  To  the  same  effect  as  the  sec- 
ond paragraph  of  the  original  note,  see 
Atchison,   etc.,   H.   Co.   v.   Richter,    (N.   M. 

1915)  148  Pac.  478,  wherein  the  court  said: 
''When  a  valid  entry  has  been  made  by  a 
citizen,  that  portion  of  the  public  land  cov- 
ered by  the  entry  is  segregated  from .  the 
public  domain,  and  is  appropriated  to  the 
private  use  of  the  en  try  man,  and  is  not 
subject  to  further  entry,  and  is  not  includ- 
ed in  subsequent  grants  made  by  Congress." 


laws  thereof,  in  the  same  manner  as  if 
no  rights  thereto  had  ever  vested  in  the 
said  railroad  grantee,'  has  reference  to  the 
title  and  the  treatment  thereof  after  the 
relinquishment,  and  does  not  vest  the  gov- 
ernment with  the  title  to  the  land  or  the 
timber  growing  thereon,  or  the  right  to 
possession  thereof,  prior  to  relinquishment, 
or  with  any  right  of  action  the  railroad 
company  may  have  had  for  the  timber.  The 
act  provides  when  and  under  what  circum- 
stances the  railroad  company  or  its  grantee 
might  make  a  relinquishment,  but  an  actual 
relinquishment  was  necessary  to  vest  title 
in  the  government.  Until  the  land  was 
actually  relinquished,  the  legal  title,  with 
the  ownership  of  the  timber  growing  there- 
on, was  in  the  railroad  company,  and  the 
United  States  could  not  have  maintained 
an  action  for  trespass  against  one  going 
thereon  and  cutting  and  removing  the  tim- 
ber therefrom." 

This  section  is  cited  in  West  v.  Edmond 
Rutledge  Timber  Co.,  (D.  0.  Idaho  1913) 
210  Fed.  189. 
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Effect  on  lands  of  Northern  Pacific  Rail- 
road Co.  —  This  act  granting  a  right  of 
way  for  the  construction  of  highways  over 
public  lands  not  reserved  for  public  use. 
attached  to  and  created  a  superior  title 
therein  to  the  grant  of  such  lands  to  the 
Northern  Pacific  Railroad  Company  under 
act  of  Congress  approved  July  2,  1864 
(chapter  217,  13  Stat.  365),  because  the 
certified  plat  of  definite  location  of  said 
road  containing  the  tract  afterwards  deed- 
ed to  plaintiff  was  not  filed  with  the  Com- 


Vol.  VI,  p.  498,  sec.  8477. 


PUBLIC  LANDS. 


Vol  VI,  p.  501,  sec.  1. 


missioner  of  the  General  Land  Office  until 
May  26,  1873,  and  did  not  apply  to  any  in- 
terest in  said  lands  previously  granted  to 


the  public  by  the  United  States  government. 
Wenberg  v.  Gibbs  Tp.,  (N.  D.  1915)  153 
N.  W.  440. 


Vol.  VI,  p.  501,  sec.  1. 

Purpose  and  intendment  of  Act.  —  Dis- 
cussing the  purposes  and  intendment  of 
this  act  in  Chicago,  etc.,  R.  Co.,  of  Idaho 
V.  United  States,  (C.  C.  A.  9th  Cir.  1914), 
218  Fed.  288,  the  court  said:  "For  some 
time  prior  to  the  adoption  of  the  act  of 
March  3,  1875,  it  had  been  the  policy  of  the 
general  government  to  grant  by  spt>cial  acts 
rights  of  way  for  railroads  over  the  public 
lands,  and  those  carried  their  own  terms 
and  conditions.  Xo  doubt  believing  the 
purpose  could  as  well  be  subserved  by  a 
general  act,  Congress  adopted  the  act  of 
1875.  Much  discussion  is  indulged  in  re- 
specting the  meaning  and  legislative  sig- 
nificance of  the  words  'public  lands,'  as  con- 
tained in  section  1  of  the  act;  but  we  are 
not  impressed  that  it  is  necessary  to  enter 
at  all  upon  that  inquiry,  as  we  believe  that 
section  5  affords  a  sufficiently  clear  inter- 
pretation of  the  statute  for  the  purposes 
of  this  case.  That  section  makes  the  act 
inapplicable  to  any  lands  within  the  limits 
of  any  military  park,  or  Indian  reserva- 
tion, or  other  lands  specifically  reserved 
from  sale.  It  is  the  cardinal  policy  and 
purpose  of  Congress  and  the  general  gov- 
ernment that  the  lands  comprised  within 
forest  reservations  shall  be  specially  re- 
served from  sale  and  disposal  to  settlers 
and  other  persons,  except  as  more  recently 
•expressly  provided  by  law.  while  such  reser- 
vations remain  unrevoked  by  direction  or 
order  of  the  President.  As  said  in  Shan- 
non v.  United  States,  160  Fed.  870,  873, 
88  C.  C.  A.  52,  55:  'The  creation  of  such 
a  reservation  severs  the  reserved  land  from 
the  public  domain,  disposes  of  the  same, 
and  appropriates  it  to  a  public  use.'  Nor 
does  it  seem  to  us  that  the  rule  ejusdem 
generis  helps  the  respondent,  for  national 
forest  reserves  are  set  apart  for  a  definite, 
permanent,  and  public  use,  the  same  as 
are  military,  park,  and  Indian  reservations, 
only  that  the  use  is  different.  So  is  the 
use  of  a  military  reserve  different  from  that 
of  a  park  reserve  or  an  Indian  reservation, 
and  an  Indian  reservation  from  that  of  a 
park,  but  all  are  created  and  set  apart  for 
special  governmental  use.  And  a  forest  re- 
serve, under  the  conservation  policy  of  the 
government,  is  just  as  essential  and  vital 
to  the  effectuation  of  the  government's  pur- 
poses in  that  direction  as  a  military  reserve, 
a  park,  or  an  Indian  reservation  for  the 
purposes  of  the  government  to  the  ends  for 
which  they  are  respectively  established." 

A  forest  reserve  is  excepted  from  the  op- 
eration of  this  act.  Chicago,  etc.,  R.  Co., 
of  Idaho  V.  United  States,  (C.  C.  A.  nth 
Cir.   1914)    218  Fed.  288. 

"Railroad." — A  tramway  constructed  for 
the  sole  purpose  of  hauling  ore  from  and 
supplies  to  a  mine,  is  not  a  railroad  with- 
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in  the  meaning  of  the  act.  Denver  R.  Co. 
V.  Bolognese,  (Utah  1914)  143  Pac.  129, 
wherein  the  court  said:  "From  the  find- 
ings and  conclusions  it  is  seen  that  the  case 
turned  on  the  question  of  whether  the  tram- 
way was  such  a  ^railroad'  within  the  mean- 
ing of  the  act  of  Congress  approved  March 
3,  1875,  as  to  entitle  the  plaintiff  and  iU 
predecessors  thereunder  to  claim  100  feet 
of  ground  on  either  side  of  the  center  of 
the  tramway.  The  court  on  the  evidence 
found  and  on  the  law  held  against  the 
plaintiff.  Tlic  principal,  and  about  the 
only,  finding  questioned  by  plaintiff,  is  the 
finding  that  the  tramway  was  not  operated 
or  used  by  the  plaintiff  or  its  predecessor 
for  the  use  of  the  public  or  in  carryiug  on 
business  of  a  common  carrier  or  for  gen- 
eral railroad  business  or  purposes.  While 
the  evidence  as  to  that,  in  some  particu- 
lars, may  be  in  conflict,  yet  we  think  the 
fair  preponderance  and  greater  weight  of 
the  evidence  support  the  finding,  lliere  at 
least  is  good  and  sufficient  evidence  to  sup- 
port not  only  this  finding  but  all  the  find- 
ings. They  are  therefore  approved  by  us. 
The  further  contention  is  that,  notwith- 
standing tlie  findings,  the  tramway,  as 
found  by  the  court,  nevertheless,  was  such 
a  railroad  within  the  meaning  of  the  con- 
gressional act  as 'to  entitle  the-  plaintiff 
to  100  feet  of  ground  from  the  center  there- 
of, and  thus  was  the  plaintiff  the  owner  of 
the  parcel  occupied  and  claimed  by  the  de- 
fendant within  such  strip.  We  think  the 
conclusions  and  judgment  of  the  court  to 
the  contrary  are  right.  The  findingi«  and 
the  evidence  show  that  plaintiff's  pre<lii-es- 
sor  built  a  narrow -guage  steam  railroad  to 
Bingham  Canyon,  a  distance  of  16.13  miles. 
Xo  railroad  business  was  done  bevond  that 
point.  From  there,  along  a  steep  mountain 
side  above  the  bed  of  the  canyon,  to  the 
Spanish  Mines,  was  constructed  the  tram- 
way a  distance  of  2.76  miles.  The  findingn 
and  the  weight  of  the  evidence  show  that 
it  was  put  there  to  haul  ore  from  the  mines 
and  in  that  connection  supplies  to  the 
mines.  It  was  leased  to  mine  owners,  who 
used  and  operated  it  only  for  such  pur- 
poses. It  was  not  suitable  for  any  other 
purpose,  and  certainly  not  for  the  carriage 
of  passengers  or  freight,  or  for  carrying  on 
a  general  railroad  business:  nor  was  it  in 
fact,  by  the  clear  preponderance  of  the  evi- 
dence, used  or  operated  for  any  purpose 
except  to  haul  ore  from  and  supplies  to 
the  mines.  The  gauge  was  but  a  20-inch 
gauge;  the  rails  but  12-pound  rails:  the 
cars  operated  over  it  but  ordinary  ore  cars 
of  the  capacity  of  from  two  to  three  tons 
drawn  up  to  the  mines  by  horses  and  let 
down  by  gravity.  Cars  operated  over  the 
narrow-guage  road  to  Bingham  Canyon  st&- 
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Vol.  VI,  p.  518,  MC.  8. 


tion  could  not  be  operated  over  the  tram- 
way, and  tho6e  over  the  tramway  not  over 
the  narrow-gauge.  The  tramway  in  no 
sense  was  a  continuation  of  the  steam  road. 
It  was  constructed,  used,  and  operated  en- 
tirely separately  from  and  independently  of 
the  steam  road.  We  think  the*  findings 
show  it  was  not  a  railroad  and  wa^j  not 
used  or  operated  as  such  and  was  not  con- 
structed or  intended,  and  was  not  suitable 
for  railroad  purposes.' 


>» 


Vol.  Vi,  p.  506,  sec.  4. 

"Profile"  maps  defined.  —  It  is  not  neces- 
sary that  profile  maps  show  the  elevations, 
depressions  and  grades  of  the  line.  The 
word  ''profile"  as  used  in  the  statute  is 
understood  to  intend  a  map  of  alignment  or 
definite  location.  This  seems  always  to 
have  been  the  construction  of  the  Land  De- 
partment. Taggart  v.  Great  Northern  R. 
Co.,   (C.  C.  A.  9th  Cir.  1914)  211  ¥f^,  288. 

Effect  of  filing  profile  maps.  —  ft  has  been 
held  that  the  filing  of  new  profile  maps  by 
the  successor  of  a  railroad  company  whose 
maps  had  been  approved,  showing  a  change 
in  the  location  of  the  road  as  originally 
mapped  and  approved,  did  not  operate  as 
an  abandonment  of  the  rights  originally  ac- 
quired to  so  much  of  the  right  of  way  cov- 


Nature  of  right  of  way.  — The  right  of 
way  granted  is  neither  a  mere  easement, 
nor  a  fee  simple  absolute,  but  a  limited 
fee,  made  on  an  implied  condition  of  revert- 
er in  the  event  that  tlie  company  ceases  to 
use  or  retain  the  land  for  the  purposes  for 
which  it  is  granted,  and  carries  with  it  the 
incidents  and  remedies  usually  attending 
the  fee.  Rio  Grande,  Western  R.  Co.  v. 
Stringham,  (1915)  239  U.  S.  44,  36  S.  Ct.  5. 


ered  by  the  original  maps  as  was  included 
in  the  new  maps.  Taggart  v.  Great  North- 
ern R.  Co.,  (C.  C.  A.  9th  Cir.  1914)  211 
Fed.  288. 

Effect  of  homestead  entry  pending  pro- 
ceedings for  approval  of  maps.  —  Where  the 
maps  of  a  line  of  railway  had  been  filed 
but  not  approved)  and,  pending  proceedings 
for  approval,  a  homestead  entry  was  made, 
it  was  held  that  the  final  approval 
related  back  to  the  filing  of  the  maps  in 
the  land  office  and  as  that  date  was  prior 
to  the  initiation  of  the  homesteader's  rights, 
the  land  was  subject  to  the  right  of  way. 
Taggart  v.  Great  Northern  R.  Co.,  (C.  C. 
A.  9tli  Cir.  1914)  211  Fed.  288. 


Vol.  Vi,  p.  508,  sec.  18. 

This  section  was  not  superseded  or  re- 
pealed by  the  Act  of  January  21,  1895, 
ch.  37  (6  Fed.  SUt.  Annot.  510).  United 
States  V.  Portneuf-Marsh  Valley  Irr.  Co., 
<C.  C.  A.  9th  Cir.  1914)  213  Fed.  601. 

Nature  and  extent  of  rights  granted  by 
Act. —  To  the  same  effect  as  the  orisfinal 
note,  see  United  States  v.  Portneuf-Marsh 


Valley  Irr.  Co..  (C.  C.  A.  9th  Cir.  1914) 
213  Fed.  601,  in  which  the  court  held  -that 
''public  lands  and  reservations"  includes  In- 
dian reservations  and  that  the  United 
States  has  the  power  to  grant  rights  of  way 
over  Indian  reservations,  notwithstanding 
its  treaty  obligations  with  the  Indians. 


Vol.  Vi,  p.  510,  sec.  7^ 

Section  8839  Revised  Statutes,.?  Fed. 
Stat.  Annot.  109,  in  so  far  as  it  recognizes 
and  confirms  the  vested  rights  to  the  gen- 
eration, manufacture  and  distribution  of 
electric  power  acquired  in  accordance  with 
local  laws  is  modified  and  limited  by  the 


present  section  to  the  extent  that  since  the 
passage  of  the  present  section  such  rights 
can  be  acquired  only  by  a  grant  from  the 
Secretary  of  the  Interior.  United  States 
V.  Utah  Power  etc.,  Co.,  (CCA.  8th  Cir. 
1913)  209  Fed.  554. 


Vol.   VI,   p.  512,   sec.  2.   VActofMayll,1898.^ 


This  act  does  not  supersede  or  repeal  by 
implication  the  act  of  March  3,  1891,  ch. 
561,  sec.  18  (6  Fed.  Stat.  Annot.  508). 
United  States  v.  Portneuf-Marsh  Vallev  frr. 
Co.,  (C  C  A.  9th  Cir.  1914)  213  Fed*.  601, 
wherein  the  court  said:  "The  second  sec- 
tion indicates  that  there  was  no  intention 
to  supersede  the  act  of  1891,  for  it  recog- 
nizes the  validity  not  only  of  the  rights  of 
way  that  had  been  approved  under  the  act 
of  March  3,  1891,  but  of  those  that  there- 
after might  be  approved,  and  provides  that 
the  same  way  be  used  for  public  purposes, 
for  water  transportation,  and  for  the  de- 
velopment  of   power   as   subsidiary   to   the 
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main  purpose  of  irrigation.  In  other  words, 
that  section  adds  to  the  iises  for  which 
rights  of  way  had  been  granted  by  the  prior 
act,  or  which  might  thereafter  be  granted 
under  its  terms,  and  it  shows  that  there 
was  no  intention  on  the  part  of  Congress 
to  retract  the  authority  that  had  been  con- 
ferred by  that  act  to  grant  rights  of  way 
over  reservations  of  the  United  States.  It 
must  be  assumed  also  that  the  language  of 
that  section  was  adopted  with  full  knowl- 
edge of  the  construction  which  had  been 
placed  upon  the  act  of  1891  by  the  officers 
of  the  Land  Department." 


voL  vi,  p.  nz,  Mc.  1. 


PUBLIC  LANDS. 


VoL  VI,  p.  816,  MC. 


Vol.  VI,  p.  513,  sec.  1. 

'  Intendment  of  aection.  «•  This  section  de- 
clares tiiat  in  form  provided  by  existing 
law,  the  Secretary  of  the  Interior  may  file 
and  approve  surveys  and  plats  of  any  right 
of  way  for  a  railroad  over  and  across  any 
forest  reservation,  when  in  his  judgment 
the  public  interests  will  not  be  injuriously 
affected  thereby.  It  is  somewhat  obscure, 
and  just  what  Congress  intended  to  accom- 
plish by  its  adoption  is  not  readily  ap* 
parent;  but  one  thing  seems  to  be  of  clear 
intendment,  and  that  is  that  the  Secretary 
of  the  Interior  shall  only  file  and  approve 
surveys  and  plats  of  rights  of  way  when 
in  his  judgment  the  public  interests  will 
not  be  injuriously  affected.  In  other  words, 
the  Secretary  of  the  Interior  is  made  the 
arbiter  as  to  when  such  surveys  and  plats 

Vol.  VI,  p.  514,  sec.  2448. 

Heirs  of  a  deceased  homesteader,  where 
the  homesteader  dies  after  full  payment  and 
before  a  patent  is  issued,  receive  the  land 
as  his  heirs  and  not  directly  under  section 

Vol.  VI,  p.  516,  sec.  2288. 

Entrymen  within  reclamation  projects 
niav  deed  rights  of  way  for  railroads. 
Minidoka,  etc.,  R.  Co.  v.  U.  S.,  (1914)  235 
U.  S.  211,  35  S.  Ct.  48,  59  U.  8.  (L.  ed) 
200,  wherein  the  court  said:  "It  has  al- 
ways been  the  policy  of  the  government  to 
encourage  the  building  of  railroads  in  the 
Western  states,  and  many  land  grants  have 
been  made  by  it  to  aid  in  their  construc- 
tion Congress,  has  also  provided  a  means 
by  which  those  companies  having  no  such 
grants  could  acquire  rights  of  wav  over 
any  portion  of  the  public  land  by  filing  a 
map  of  definite  location  and  securing  its 
approval  by  the  Secretary  of  the  Interior. 
18  Stat.  L.  482,  oh.  162.  This  law.  however, 
by  its  very  terms,  applies  only  to  'public 
lands,'  and  hence  cannot  be  construed  to 
empower  the  Secretary  to  authorize  the 
building  of  roads  across  lands  which  had 
been  segregated  from  the  public  domain  by 
the  entry  and  possession  of  homesteaders 
or  pre-emptors.  Bardon  v.  Northern  P.  R. 
Co.  145  U.  S.  638,  36  L.  ed.  809,  12  Sup. 
Ct.  Rep.  856;  United  States  v.  Buchanan, 
232  U.  S.  76,  58  L.  ed.  514,  34  Sup.  Ct. 
Rep.  237,  and  cases  cited.  On  the  other 
hand,  settlers  without  patent  were  not  in 
a  position  to  make  deeds  to  rights  of  way, 
not  only  because  they  had  no  title,  but  also 
because  they  were  prohibited  from  alienat- 
ing such  land  before  final  proofs.  Rev. 
Stat.  §  2291  [6  Fed.  SUt.  Annot.  292]. 
The  consequence  was  that  neither  the 
government  nor  the  homesteaders  could 
make  such  grants,  and  as  the  company 
could  not  build  without  an  assured  title  to 
its  right  of  way,  it  was  practically  impos- 
sible to  construct  railroads  through  terri- 


flhall  be  approved,  and  without  mdi  ap- 
proval it  is  plain  that  a  railroad  company 
cannot  acquire  a  right  of  way  across  a  for- 
est reserve.  If  in  his  judgment  the  public 
interests  would  be  injuriously  affected,  it 
would  seem  he  could  prevent,  by  refusal  to 
approve  the  surveys  and  plats,  any  occupa- 
tion of  the  reservations  for  right  of  way 
purposes.  Having  the  power  to  prevent,  it 
would  seem  to  follow  that  he  also  has  the 
power  to  approve  surveys  on  conditions  that 
would  provide  against  threatened  injury  to 
the  public  interest  and  also  afford  relief 
and  reimbursement  against  such  as  mi^t 
actually  be  sustained.  Chicago,  etc.,  R.  Co. 
of  Idaho  V.  United  States,  (C.  0.  A.  9tb 
Cir.  1914),  218  Fed.  288. 


2291  (see  6  Fed.  Stat.  Annot.  p.  292)  and  as 
its  beneficiaries.  Doran  v.  Kenntnlv,  (1915) 
237  U.  S.  362,  35  S.  Ct.  615,  69  U.  S. 
(L.  ed.)  996. 
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torv  which  consisted  partly  of  public  lands 
and  partly  of  that  which  was  in  the  pos- 
session of  settlers.  But  it  was  greatly  to 
their  interest  and  to  that  of  the  govern- 
ment that  such  a  highway  should  be  con- 
structed, and  in  order  to  meet  the  diffi- 
culty, Congress,  on  March  3,  1873  [17  Stat, 
L.  602,  ch.  266]  (Rev.  Stat.  §  2288),  passed 
an  act  providing  that  any  bona  fide  settler 
might  convey  by  warranty  against  his  own 
act  'any  part  of  his  claim  for  church,  school, 
and  cemetery  purposes  and  for  a  right  of 
way  for  railroads.*  Under  this  act  the  ap- 
pellant could  have  constructed  ita  road 
along  the  strip  conveyed  to  it  by  the  home- 
steaders unless,  as  claimed  by  the  govern- 
ment, the  provisions  of  Rev.  Stat.  §  2288, 
as  amended  (33  Stat.  L.  991,  ch.  1224), 
have  been  repealed  as  to  lands  within  ir- 
rigation projects  and  the  completed  Mini- 
doka Irrigation  Works.  (Counsel  for  the 
United  States  contend  that  the  reclama- 
tion act  (32  Stat.  L.  388  ch.  1093),  re- 
quires that  when  an  irrigation  project 
is  undertaken  the  Secretary  of  the  In- 
terior shall  define  its  limits  and  with- 
draw all  the  irrigable  land  therein  from 
the  public  domain  and  from  the  operation  of 
the  general  land  laws:  It  is  argued  that 
when  thus  withdrawn  the  irrigation  area 
constitutes  a  unit  in  which  the  United 
States  has  such  a  special  interest  as  to  re- 
quire that  it  shall  be  subject  to  the  super- 
vision of  the  Secretary — ^he,  in  order  to  se- 
cure the  success  of  the  undertaking,  having 
it  in  his  power  to  decide  whether  a  railroad 
should  be  built,  and  if  so,  along  what  line 
and  across  what  lots  it  should  be  construct- 
ed.    It  is  also  argiied  that  settlers  having 


Vol  VI,  p.  616,  sec.  tt88. 
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no  patents  ought  not  to  be  in  a  position  to 
grant  a  right  of  way  over  lands  which  they 
do  not  own  and  may  never  acquire  and 
thereby  impose  a  burden  upon  the  claim 
if  it  should  afterwards  come  into  the  hands 
of  other  homesteaders.  These  considers- 
tions,  however,  have  not  induced  ('ongress 
to  change  its  policy  of  encouraging  tlie  con- 

Vol.  Vi,  p.  526,  sec.  8. 

Scope.  —  This  section  is  part  of  the  pub- 
lic land  laws  and  refers  to  patents  issued 
for  public  lands  of  the  United  States  and 
not  trust  patents  for  reserved  Indian  lands. 
La  Roque  v.  United  States,  (1915)  239 
United  States  62,  36  8.  Ct.  22.  affirming 
(C.  C.  A.  8th  Cir.  1912)  198  Fed.  646,  and 
foUou-png  Northern  Pac.  R.  Co.  v.  United 
States,  (1913)  227  U.  S.  356,  33  S.  Ct.  3G8, 
.'>7  U.  S.  (L.  ed.)  644,  which  construed  a 
Himilar  provision  in  Act  of  March,  1896, 
ch.  39,  29  SUt.  at  L.  42,  6  Fed.  Stat.  Annot. 
449. 


struction  of  railroads  along  routes  desig- 
nated by  charters  and  over  land  in  the  pos- 
session of  settlers.  Neither  have  they  in- 
duced Congress  to  confer  upon  the  Secre- 
tary the  power  to  grant  rights  of  way 
through  irrigation  lands  in  the  possession 
of  homesteaders." 


Patents  affected.  —  All  patents  to  public 
lands  issued  under  any  law  of  the  United 
States  are  affected  by  this  section.  United 
States  V.  Norris,  (C.  C.  A.  8th  Cir.  1915) 
222  Fed.  14. 

Effect  of  fraud  on  running  of  bar.  —  That 
this  statute  does  not  begin  to  run  until 
the  discovery  of  the  fraud  has  been  conclu- 
sively determined.  United  States  v.  Wil- 
son,   (£.  D.  Ark.   1914)    214  Fed.  630. 


VoL  Vi,  p.  533,  sec.  1. 

Color  of  title.  —  One  who  has  acquired 
lands  by  purchase  and  who  has  asserted 
right  thereto  and  been  in  possession  there- 
of for  upwards  of  twenty  years  has  a  claim 
made  in  good  faith  and  under  color  of  title 
and  may  maintain  forcible  detainer  against 
trespassers.  Ridpath  v.  Denee  (1015)  85 
Wash.  322,  148  Pac.  15.  So  one  who  has 
established  a  home  and  settlement  upon 
an  allotment  of  lands  made  by  the  com- 
missioners of  a  grant  but  which  is  outside 
the  limits  of  the  grant  as  confirmed  by  the 
court  of  private  land  claims,  and  who  iins 
dealt  with  said  lands  as  though  invested 
with  the  legal  title  to  the  same,  and  again&t 
whom  no  action  to  dispossess  was  ever 
taken  by  the  United  States,  has  a  claim 
or  color  of  title  made  or  acquired  in  good 
faith  within  the  spirit  of  the  statute.  San- 
dusky Third  Nat.  Exchange  v.  Smith,  (N. 
M.  1915)  148  Pac.  512,  wherein  the  court 
said:  "In  view  of  the  policy  of  Congress 
in  disposing  of  public  lands,  we  do  not 
think  that  it  can  be  contended  that  the  peo- 
ple who  had  established  homes  and  settle- 
ments upon  the  allotments  made  by  the 
commissioners  of  the  grant,  which  said  al- 
lotments were  of  small  tracts  of  land,  could 
be  said  to  be  acting  in  bad  faith  in  holding 
possession  of  said  lands  after  the  confirma- 
tion of  said  grant  and  the  approval  of  the 
survey,  even  though  their  lands  were  not 
within  the  confirmed  portions  of  the  same. 
It  has  been  the  policy  of  Congress  to  en- 
courage  citizens   to   establish    their    homes 

Vol.  VI,  p.  536,  sec.  3. 

Construction  in  general.  —  "This  statute  fending  person  Is  held  to  have  Intended  the 
hss  been  construed  to  prohibit  every  method  natural  consequences  of  his  acts.  Some 
that  works  a  practical  denial  of  access  to  thought  at  first  that,  notwithstanding  the 
and  passage  over  the  public  lands.    The  of-       statute,  they  might  accomplish  the  result 
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upon,  improve,  and  cultivate  land,  and  in- 
crease the  material  wealth  of  the  country. 
These  people  had  all  acted  in  good  faith, 
and  in  full  reliance  upon  the  validity  of 
their  titles.  In  the  present  case  much 
money  had  been  expended  in  improving  the 
land  and  bringing  it  under  cultivation. 
Under  the  facts  in  this  case  it  would  be  a 
violent  presumption,  we  believe,  to  assume 
that  the  national  government  would  oust 
these  bona  fide  settlers  from  the  lands  in 
question,  take  from  them  their  homes,  and 
deprive  them  of  the  usufruct  of  years  of  toil 
and  labor.  Nor  is  it  any  evidence  of  bad 
faith  on  their  part  that  they  continued  to 
reside  upon  the  lands,  assuming  that  they 
knew  the  legal  title  to  the  same  rested  in 
the  United  States  government." 

Completeness  of  inclosure.  —  In  Goloonda 
Cattle  Co.  V.  United  States,  (C.  C.  A.  9th 
Cir.  1914)  214  Fed.  903,  it  appeared  that 
various  openings  were  left  in  a  fence  in- 
closure, at  points  most  frequently  used  by 
cattle  and  other  animals  in  their  passage  to 
and  from  the  grazing  lands  of  the  United 
States  and  at  points  at  which  the  public 
highways  entered  and  left  the  land.  The 
court  reversing  its  former  decision  held  that 
such  openings  in  view  of  the  situation  and 
condition  of  the  lands  of  the  government  as 
disclosed  by  the  evidence  admitted  of  rea- 
sonable access  by  the  public  to  the  public 
domain,  for  which  reason  the  fence  in  ques- 
tion could  not  properly  be  held  to  unlaw- 
fully enclose  the  lands  of  the  United  States. 


Vol.  VI,  p.  686,  sec.  3. 


PUBLIC  LANDS. 


VoL  VI,  p.  5S6,  sec  3. 


Prohibited  by  erecting  fences  on  their  own 
md  not  physically  touching  the  public  do- 
main, and  that  any  obstruction  was  an  al- 
lowable incident  of  the  exercise  of  a  pri- 
vate right.  But  the  Supreme  Court  said 
in  Camfield  v.  United  States,  167  U.  S.  518, 
r>25,  17  Sup.  Ct.  864,  867  (42  L.  ed.  260)  : 
*If  the  act  be  construed  as  applying  only 
to  fences  actually  erected  upon  public  lands, 
it  was  manifestly  unnecessary,  since  the 
government  as  an  ordinary  proprietor  would 
have  the  right  to  prosecute  for  such  a  tres- 
pass. It  is  only  by  treating  it  as  prohibit- 
in  jj  all  'Enclosures"  of  public  lands,  by  what 
ever  means,  that  the  act  becomes  of  any 
avail.'  Nor  can  the  obstruction  or  inclosure 
be  lawfully  secured  by  connecting  with  the 
fences  of  other  persons,  or  by  taking  ad- 
vantage of  natural  obstacles,  as  by  fencing 
to  precipitous  bluffs  or  ravines,  or  to  bodies 
of  water,  thickets,  etc.  Thomas  v.  United 
States,  69  C.  C.  A.  157,  136  Fed.  159; 
Hanley  v.  United  SUtes,  108  C.  C.  A.  581, 
186  Fed.  711;  Lillis  v.  United  States,  111 
C.  C.  A.  362,  190  Fed.  530;  Stoddard  v. 
United  SUtes,  —  C.  C.  A.  — ,  214  Fed. 
r>66.  In  the  recent  Stoddard  Case  it  was 
argued  that  section  3  of  the  statute  pro- 
hibited the  obstruction  of  free  passage  or 
transit  over  public  lands  of  persons  only, 
not  of  stock.  We  held  otherwise,  saying: 
'It  is  a  well-known  fact  that  the  free  herd- 
ing and  grazing  of  cattle  on  the  public 
lands  is  a  legitimate  use  to  which  they 
may  be  put,  and  we  think  Congress  must 
have  had  the  preservation  and  protection 
of  this  use  in  mind  in  the  enactment  under 
consideration.'  This  case  illustrates  the 
conflict  between  the  rights  of  private  prop- 
erty and  the  public  welfare  under  excep- 
tional conditions.  It  is  difficult  to  say 
that  a  man  may  not  inclose  his  own  land, 
regardless  of  the  effect  upon  others:  but 
the  Camfield  Case,  »upra,  has  been  recog- 
nized as  sustaining  the  doctrine  that  *wholc- 
some  legislation'  may  be  constitutionally 
enacted,  though  it  lessens  in  a  moderate  de- 
gree what  are  frequently  regarded  as  abno- 
lute  rights  of  private  property.  Interstate 
Railway  Co.  v.  Massachusetts,  207  U.  S. 
79.  87,  28  Sup.  Ct.  26,  52  L.  ed.  Ill,  12 
Ann.  Cas.  555.  This  large  body  of  land, 
with  the  odd-numbered  sections  of  the  com- 
pany and  the  even-numbered  sections  of  the 
public  domain  located  alternately  like  the 
squares  of  a  checker-board,  remains  open 
as  nature  left  it.  Its  appearance  is  that 
of  a  common,  and  the  company  is  so  using 
the  contained  public  portions.  In  such  use 
it  makes  no  distinction  between  them  and 
its  own  holdings.  It  has  not  attempted 
physically  to  separate  the  latter  for  ex- 
clusive private  use.  It  admits  that  Mackay 
had  the  right  in  common  with  the  public 
to  pass  over  the  public  lands.  But  the 
right  admitted  is  a  theoretical  one,  without 
utility,  because  practically  it  is  denied  ex- 
cept on  terms  it  prescribes.  Contrary  to 
the  prevailing  rule  of  construction,  it  seeks 
to  cast  upon  the  government  and  its  li- 
censees all  the  disadvantages  of  the  inter- 


724 


locking  arrangement  of  the  odd  and  even 
numbered  sections  because  the  grant  in  aid 
of  tb(;  railroad  took  that  peculiar  form.  U 
could  have  lawfully  fenced  its  own  obstruct- 
ing access  to  the  public  lands.  That  would 
have  lessened  the  value  of  the  entire  tract 
as  a  great  grazing  pasture,  but  it  cannot 
secure  for  itself  that  value,  which  includes 
as  an  element  the  exclusive  use  of  the  pub- 
lic lands,  by  warnings  and  actions  in  tres- 
pass." Mackay  v.  Uinta  Development  Co., 
(C.  C.  A.  8th  Cir.  1914),  219  Fed,  116. 

Applicability  to  persona  only.  —  In  Stod- 
dard v.  United  States,  (C.  C.  A.  8th  Cir. 
1914)  214  Fed.  566,  it  appeared  that  the 
defendant  had  enclosed  certain  lands  with 
a  barbed-wire  fence.  It  was  insisted  that 
section  3  when  properly  construed  does  not 
forbid  the  obstruction  of  free  passage  or 
transit  over  or  through  the  public  lands  of 
stock,  but  that  the  obstruction  referred  to 
is  the  obstruction  of  free  passage  or  transit 
over  the  public  lands  of  persons  onl3%  This 
contention  was  overruled.  The  court  said: 
'*That  argument  rests  on  this:  That  a 
clause  in  the  forepart  of  section  3  provides 
against  preventing  or  obstructing  *any  per- 
son from  peaceably  entering  upon  or  estab- 
lishing a  settlement'  etc.,  therefore  that  the 
later  clause  'or  shall  prevent  or  obstruct 
free  passage  or  transit  over  or  through  the 
public  lands'  must  relate  back  to  the  word 
^person'  and  be  treated  as  if  it  read  in  this 
way,  *or  shall  prevent  or  obstruct  free  pas- 
sage or  transit  of  any  person*  through  the 
public  lands,  etc.  We  think  this  is  a  forced 
and  unwarrantable  construction  of  the  lan- 
guage employed.  The  act,  in  our  opinion, 
was  intendecl  to  prevent  the  obstruction  of 
free  passage  or  transit  for  any  and  all  un- 
lawful purposes  over  public  lands.  It  is  a 
well-known  fact  that  the  free  herding  and 
grazing  of  cattle  on  the  public  lands  is  a 
legitimate  use  to  which  they  may  be  put 
and  we  think  Congress  must  have  had  the 
preservation  and  protection  of  this  use  in 
mind  in  the  enactment  under  consideration. 
It  is  also  argued  that  as  the  defendant 
built  his  fence  on  his  own  land,  and  not 
upon  land  belonging  to  the  government,  h« 
did  no  more  than  he  had  the  lawful  right 
to  do  with  his  own.  This  argument  is  fully 
answered  bv  the  case  of  Camfield  v.  United 
States,  167*  U.  S.  518,  17  Sup.  Ct.  864,  42 
L.  ed.  260.  See  also  Golconda  Cattle  Co. 
V.  TTnited  States,  119  C.  C.  A.  519,  201  Fed. 
281." 

Public  land  "subject  to  settlement  or 
entry"  does  not  include  land  which  has  been 
entered  at  the  land  office  and  for  which  a 
certificate  of  entrv  has  been  obtained.  U. 
S.  V.  Buchanan,  (1914)  232  U.  S.  72,  U 
S.  Ct.  2.37,  58  U.  S.  (L.  ed.)  511.  wherein 
the  facts  showed  that  the  defendant  was 
indicted  for  violating  the  act  "to  prevent 
unlawful  occupancy  of  the  public  land"  by 
obstructing  heirs  of  a'  homesteader  from 
peaceably  entering  on  the  homeateaded  land, 
and  it  was  held  that  a  demurrer  to  the  in- 
dictment was  properly  sustained,  the  court 
saying:      "The   statute,    under    which    the 


Vol  VI,  p.  686,  sec  3. 
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defendant  was  indicted,  makes  it  unlawful 
to  prevent  'any  person  from  peaceably  en- 
tering upon  or  establishing  a  settlement  or 
residence  on  public  land,  subject  to  settle- 
ment or  entry.*  The  indictment  charges 
that  the  defendant  prevented  the  heirs  of 
the  homesteader  'from  entering  upon  and 
establisliing  a  settlement  and  residence  on 
homesteaded  lands  of  the  United  States 
subject  to  settlement  and  entry.'  This  dif- 
ference between  the  language  of  the  statute 
— 'public  land  of  the  United  States' — ^and 
the  charge  in  the  indictment — 'homesteaded 
land  of  the  United  States' — raises  the  ques- 
tion whether,  after  entry  and  before  patent, 
land  covered  by  a  homestead  claim  is  pub- 
lic land  within  the  meaning  of  the  act  'to 
prevent  unlawful  occupancy  of  the  public 
land.'  In  construing  the  statute  it  must 
be  remembered  that  at  the  time  of  its  pas- 
sage in  1885,  by  tacit  consent  of  the  Gov- 
ernment, any  person  could  graze  sheep  and 
cattle  upon  anv  part  of  the  public  domain. 
Buford  V.  Houtz,  13.3  U.  S.  320,  326;  Light 
V.  Ignited  States,  220  U.  S.  523,  535.  Many 
availed  themselves  of  this  privilege  and  the 
cattle  of  different  owners  fed  together  on 
the  open  prairie,  no  one  claiming  that  there- 
by any  exclusive  right  had  been  acquired. 
The  first  fences  were  built  onlv  around  verv 
small  areas.  But  from  this  small  beginning 
the  practice  rapidly  grew,  until  in  some 
cases  vast  tracts  were  fenced  in  by  herds- 


men who  treated  the  land  as  though  it  was 
their  own  property.  5  H.  R.  1325,  48th 
Cong.  Ist  Sees.  These  unlawful  fences  not 
only  closed  the  roads  and  obstructed  the 
mails,  but  there  were  occasions  in  which 
citizens  were  prevented  from  peaceably  tak- 
ing possession  of  these  enclosed  public  lands 
and  by  settlement  thereon  securing  the 
rijrht  to  enter  the  same  at  the  Register's 
office.  Under  these  circumstances  Congress 
passed  the  act  intended  to  protect  the  rights 
of  the  United  States  as  proprietor,  by  mak- 
ing unlawful  'all  inclosures  of  any  public 
land;'  to  prevent  obstruction  of  the  roads; 
to  create  a  method  for  summary  removal  ojf 
fences;  and  to  provide  a  punishment  for 
those  who  prevented  others  from  entering 
upon  or  establishing  a  settlement  on  pub- 
lic land  subject  to  settlement  or  entry.  But 
all  its  provisions  related  to  public  lands — 
not  to  private  lands;  to  land  subject  to 
entry — not  to  land  which  had  been  entered 
in  the  Register's  office:  to  land  subject  to 
settlement — not  to  land  on  which  a  settle- 
ment had  already  been  established.  For,  as 
shown  by  the  context,  the  word  'estab- 
lished' did  not  mean  'to  fix  unalterably' 
(Osborne  v.  San  Diego  Co.,  178  U.  S.  22, 
39),  but  to  create  or  set  up  the  settlement 
which  had  to  be  made  prior  to  entry  at 
the  Register's  office  in  the  case  of  a  pre- 
emptor  and  could  be  so  made  in  the  ease 
of  a  homesteader." 


Vol.  X,   p.  354.    {Act  of  April  19,  1904] 

Copies  of  patents  certified  by  records,  were  admitted  in  evidence  by  virtue  of  the  act  im 
Chilton  v.  Nickey,  (1914)  261  Mo.  232,  169  S.  W.  978. 


1912  Supp.,  p.  321,  sec.  1. 

The  effect  of  this  section  was  not  to  re- 
pudiate withdrawals  made  by  the  President 
prior  to  its  enactment.  U.  S.  v.  Midwest 
Oil  Co.,  (1915)  236  U.  8.  469,  35  S.  Ct. 
309,  ,59  U.  S.  (L.  ed.)  673. 

Ratification  of  prior  unauthorised  with- 
drawal.—  The  unauthorized  loithdroAral  of 
public  land  prior  to  the  enactment  of  this 
statute^  where  there  has  been  a  continuous 
recognition  and  maintenance  of  the  with- 
drawal by  the  departments  administering 
the  public  domain  as  the  representatives  of 
the  President,  is  rendered  valid  by  renewal 


or  ratification  on  and  after  the  date  of  this 
act,  even  as  though  then  expressly  renewed 
or  made.  United  States  v.  Hodges,  (D.  C. 
Mont.  1914)  218  Fed.  87. 

This  section  is  cited  in  United  States  v. 
McCutchen,  (S.  D.  Cal.  1914)  217  Fed. 
6.'>0,  wherein  it  was  held  that  where  the 
grantee  of  an  oil  location  was  actually  upon 
tlie  land,  had  expended  a  large  sum  of 
money  and  had  discovered  oil  before  the 
passage  of  this  act,  a  withdrawal  order  as 
of  September  27,  1909,  was  ineffective. 


RAILROADS. 


Vol.   VI,  p.  752,   sec.   1.  {Act  of  March  2,  189S.] 


The  purpose  of  this  act  is  the  protection 
of  employees  enga<red  in  interstate  com- 
merce. Dodge  V.  Chicago  Great  Western 
R.  Co.,   (1914)    164  la.  627,  146  N.  W.  14. 

The  Safety  Appliance  Act   is  essentially 


a  police  regulation.  Its  general  purpose  is 
humanitarian — ^the  safeguarding  of  employ- 
ees from  injury  and  death.  U.  S.  v.  Phila- 
delphia, etc.,  R.  Co.,  (K.  D.  Pa.  1915)  223 
Fed.  216. 
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Coutmed  m  connection  with  other  oec- 
tiont.  —  This  section  does  not  stand  alone 
and  must  be  construed  in  connection  with 
the  other  sections  of  the  same  statute  and 
particularly  in  connection  with,  and  with 
reference  to  the  modifying  and  explanatory 
act  of  March  2,  1903,  10  Fed.  Stat.  Annot. 
376. 

"In  and  by  the  latter  act  Congress  has 
removed  whatever  doubt,  uncertainty,  or 
ambiguity  existed  in  the  former  one,  and 
has  said  plainly  and  unequivocally  that  the 
provisions  and  requirements  of  the  earlier 
act  'shall  be  held  to  apply  to  all  trains, 
locomotives,  tenders,  cars  and  similar  ve- 
hicles used  on  any  railroad  engaged  in  in- 
terstate commerce.'  The  legislative  intent 
so  plainly  expressed  must  be  respected.  The 
beneficial  and  remedial  purposes  of  these 
statutes  must  not  be  defeated  bv  strained 
construction  and  must  not  be  made  subordi- 
nate to  either  convenience  or  econoniv  of 
railroad  operation.  United  States  v.  Pore 
Marquette  R.  Ck).,  (W.  D.  Mich.  1»13)  211 
Fed.  220. 

Statute  as  including  electrically  propelled 
trains.  —  In  Spokane  etc.,  R.  Co.  v.  Camp- 
bell, (C.  C.  A.  9th  Cir.  1914)  217  Fed.  518, 
the  court  said:  'There  can  be  no  doubt 
that  when  the  primary  act  was  passed, 
electrically  propelled  trains  were  not  with- 
in the  legislative  mind,  and  where  iocomo- 
tive  engine'  occurs  reference  was  had  to  a 
steam -propelled  engine.  And  likewiHe  when 
'engineer'  is  spoken  of,  it  had  relation  to  a 
person  in  charge  of  a  steam-propelled  loco- 
motive. But  this  does  not  signify  that 
other  locomotive  or  motor  engines,  and  that 
persons  driving  other  motor  cars,  may  not 
come  within  the  scope  and  intendment  of 
the  act.  The  purpose  of  the  Legislature 
was  to  provide,  among  other  things,  for  a 
more  efficient  and  eflfective  way  of  handling 
trains  in  interstate  commerce,  so  that  the 
speed  and  movement  of  the  train  might  be 
regulated  and  controlled,  and,  when  desired 
and  in  cases  of  emergency,  readily  brought 
to  a  stop,  all  from  the  engine  and  by  the 
one  person  in  charge  of  it,  thereby  to  les- 
sen the  danger  to  employees  and  the  pub- 
lic incident  to  the  operation  of  railroads. 
The  electric  railroad  has  since  come  into 
very  general  use,  with  its  driving  engines 
railed  motors,  and  its  employees  in  charge 
of  the  engines  are  called  motormen  or  en- 
ginemen.  These  railroads,  notwithstand- 
ing, are  common  carriers  of  property  and 
persons,  the  same  as  steam  railroads,  and 
have  employees  and  come  into  relation  with 
the  public  in  the  same  way,  the  only  es- 
nential  difference  being  that  electricity  has 
taken  the  place  of  steam  as  a  propelling 
agency  or  force,  with  differently  contrived 
engines,  suited  to  the  harnessing  of  the  pro- 
pelling agency  to  the  use  desired,  so  that 
the  broad  purpose  of  the  Legislature  applies 
as  completely  to  the  one  kind  of  railroad 
as  to  the  other.  In  a  narrower  sense,  a 
locomotive  engine  is  spoken  of  as  an  engine 
propelled  by  steam;  but  when  the  statute, 
as  the   amendment  does,  extends  the  pro- 
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visions  of  the  act  to  apply  to  all  trains, 
locomotives,  tenders,  cars,  and  similar  ve- 
hicles used  on  any  railroad  engaged  in  in- 
terstate commerce,  and  to  all  other  locomo- 
tives, tenders,  cars,  and  similar  vehicles, 
it  broadens  the  significance  ao  as,  without 
questioh,  to  include  motors  electrically  pro- 
pelled, used  upon  railroads  engaged  in  in- 
terstate commerce.  So.  also,  the  original 
act.  with  its  amendment,  includes  the  oper- 
ators of  such  engines,  whether  called  engi- 
neers or  motormen.  We  think  the  statute 
is  broad  enough  to  require  that  electrically 
propelled  engines  and  trains  engaged  in  in- 
terstate commerce,  as  well  as  steam -pro- 
pelled engines  and  trains,  shall  be  equipped 
with  air  brakes  for  their  efficient  operation 
and  control." 

State  laws  are  superseded  by  the  Federal 
Safety  Appliance  Act  so  far  as  they  affect 
cars  included  within  that  act.  Southern 
R.  Co.  V.  Indiana  Railroad  Commission, 
(1915)  236  U.  S.  439,  35  S.  Ct.  304,  59  U. 
S.  (L.  ed.)  661. 

But  a  state  statute  regulating  locomotive 
headlights  is  not  repugnant  to  any  act  of 
Congress  on  the  subject  of  safety  appliances 
for  railroads  as  no  such  act  has  attempted 
to  regulate  headlights,  and  in  the  absence 
of  such  regulation  by  Congress  states  may 
in  tiie  exercise  of  their  police  power  legis- 
late on  the  subject.  Atlantic  Coast  Line 
R.  Co.  V.  Georgia,  (1914)  234  U.  S.  280, 
34  S.  Ct.  829,  58  U.  S.  (L.  ed.)  1312,  affirm- 
ing, (1910)  135  Ga.  545,  69  S.  E.  725.  32 
L.R.A.(N.S.)   20. 

Prohibition  of  use  of  hand  brakes. — 
Automatic  power  brakes  are  required  even 
though  in  the  case  of  long  trains  the  safety 
of  their  operation  is  better  promoted  by  tlie 
use  of  hand  brakes.  Virginian  R.  Co.  v. 
U.  S.,  (C.  C.  A.  4th  Cir.  1915)  223  Fed. 
748,  wherein,  the  court  said :  "In  our  judg- 
ment the  legislation  here  considered  mani- 
fests the  plain  intention  of  Congress  to  re- 
quire the  control  of  trains  in  ordinary  line 
movement  by  the  train  brakes  prescribed, 
and  to  make  unlawful  the  use  of  hand 
brakes  for  that  purpose.  True,  the  use  of 
hand  brakes  is  not  in  express  terms  pro- 
hibited; but  this  is  the  necessary  implica- 
tion of  the  language  used,  and  it  admits  of 
no  other  reasonable  construction.  It  was 
the  evident  purpose  of  the  train  brake  pro-t 
vision  to  prevent  the  danger  resulting  from 
the  operation  of  hand  brakes  on  the  tops 
of  cars  in  moving  trains.  Just  as  the 
dbject  of  the  automatic  coupler  is  to  keep 
employees  from  going  between  cars,  so  the 
object  of  the  train  brake  is  to  keep  em- 
ployees from  going  on  top  of  cars  to  set 
and  release  the  hand  brakes.  The  purpose 
of  the  law  is  the  guide  to  its  interpretation, 
as  the  courts  have  repeatedly  said." 

Applicability  of  Act  to  switching  opera- 
tions.—  **The  air-bra'  c  provision  deals  with 
running  a  train,  while  the  other  require- 
ments relate  to  haulin.';  or  using  a  car.  In 
one  a  train  is  the  unit  and  in  the  other  a 
car.  As  the  context  shows,  a  train  in  the 
sense   intended   consists  of  an   engine  and 
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ears  which  have  been  assembled  and  coupled 
together  for  a  run  or  trip  along  the  road. 
When  a  train  is  thus  made  up  and  is  pro- 
eeeding  on  its  journey  it  is  within  the 
operation  of  the  air-brake  provision.  But 
it  is  otherwise  with  the  various  movements 
in  railroad  yards  whereby  cars  are  assem- 
bled and  coupled  into  outgoing  trains,  and 
whereby  incoming  trains  which  have  com- 
pleted their  run  are  broken  up.  These 
,  are  not  train  movements,  but  mere  switch- 
ing operations,  and  so  are  not  within  the 
air-brake  provision.  The  other  provisions 
calling  for  automatic  couplers  and  grab 
irons  are  of  broader  application  and  em- 
•  brace  switching  operations  as  well  as  train 
movements,  for  lK)th  involve  a  hauling  or 
using  of  cars."  U.  S.  v.  Erie  R.  Co.,  (1916) 
237  U.  8.  402,  35  S.  Ct,  621,  69  U.  S.  (L. 
ed.)  1019,  reversing  (C.  C.  A.  3d  Cir.  1914) 
212  Fed.  853. 

The  failure  to  use  air  brake  equipment 
while  switching  cars  in  a  railroad  yard 
does  not  constitute  negligence  on  the  part 
of  the  railroad  company.  VVlialley  v.  Phila- 
delphia, etc.  R.  Co.,  (1915)  248  Pa.  St. 
298,  93  Atl.  1016. 

Compare  United  State«  v.  Pere  Marquette 
R.  Co.,  (W.  D.  Mich.  1913)  211  Fed.  220, 
wherein  it  was  held  that  the  statutory  re- 
quirement concerning  the  use,  connection 
and  operation  of  train  brakes  cannot  be 
given  a  different  interpretation  from  that 
which  has  been  applied  by  the  courts  to 
the  provisions  relating  to  car  coupling  ap- 
paratus. The  court  said:  "On  March  6, 
1912,  16  or  17  cars  which  had  been  brought 
into  the  Wyoming  Yard  in  other  trains 
were  switched  and  formed  into  a  train  and 
then  pushed  by  a  switch  engine  from  that 
yard  over  the  main  line  of  tracks  to  Freight 
House  Yard  to  be  unloaded  or  to  have  their 
cargoes  rearranged.  At  least  one  of  the 
ears  contained  an  interstate  shipment.  Both 
before  and  at  the  time  of  the  movement  the 
couplings  upon  the  two  cars  described  in 
the  declaration  were  so  defective  as  to  be 
inoperative.  The  air  brakes  of  the  cars 
of  this  train  were  not  coupled  up  and  con- 
nected so  that  they  could  be  operated  from 
the  engine.  *  •  *  The  sole  question  to 
be  determined  is  whether  or  not  the  pro- 
visions of  the  Safety  Appliance  Acts  apply 
-to  car  and  train  movements  like  the  one 
above  described.  It  must  be  conceded  that 
16  cars  and  a  locomotive  coupled  and 
moved  together  for  two  miles  upon  the 
main  tracks  of  a  railroad  line  through  a 
large  city  and  across  several  streets  con- 
stitute a'  train  within  the  purview  of  the 
statute.  Plaintiff's  witnesses  have  called 
the  movement  of  this  train  a  'transfer* 
movement,  while  defendant's  witnesses  in- 
sist that  it  was  purely  a  'switching*  move- 
ment. The  name  given  to  the  movement 
IS  of  no  importance  and  its  character  may 
not  be  controlling.  That  the  use  of  a 
car,  whose  coupling  apparatus  is  inopera- 
tive, upon  the  tracks  of  a  railroad  com- 
pany engaged  in  interstate  commerce  and 
m   connection   with   such  commerce,  either 
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in  a  switch  yard  or  in  actual  road  serv- 
ice upon  the  main  line,  is  a  violation 
of  the  Safety  Appliance  Acts  is  no  longer 
an  open  question.  Delk  v.  St.  Louis  & 
San  Francisco  R.  R.  Co.,  220  U.  S.  580, 
31  Sup.  Ct.  617,  66  L.  ed.  690.  Should  the 
statutory  requirement  concerning  the  use, 
connection,  and  operation  of  train  brakes 
be  given  a  different  construction  or  interpre- 
tation from  that  which  has  been  applied 
by  the  courts  to  the  provisions  relating  to 
car  coupling  apparatus?  Clearly  not.  The 
two  sections  of  the  statute  are  identical 
in  the  form  of  language  employed,  in  legis- 
lative intent,  in  remedial  purpose,  and  in 
the  mandatory  obedience  thereto  which  is 
required;  the  cmly  difference  being  that  in 
the  one  the  unit  is  a  train  or  combination 
of  cars,  and  in  the  other  a  single  car.  If 
section  1  of  the  original  Safety  Appliance 
Act  stood  alone,  there  would  be  at  least 
room  for  argument  that  its  provisions  were 
intended  by  Congress  to  apply  solely  to 
trains  made  up  for  road  service.  But  this 
section  does  not  stand  alone.  It  must  be 
construed  in  connection  with  the  other  sec- 
tions of  the  same  statute,  and  particularly 
in  connection  with,  and  with  reference  to, 
the  modifying  and  explanatory  act  of  March 
2,  1903,  1909  Supp.  Fed.  Stat.  Annot.  376. 
On  the  6th  day  of  March,  1912,  the  Pere 
Marquette  Railroad  was  engaged  in  inter- 
state commerce;  the  17  cars  and  switch 
engine  here  in  controversy  constituted  a 
train;  at  least  one  car  of  that  train  con- 
tained an  interstate  shipment;  the  train 
was  run  and  operated  upon  defendant's 
main  line  of  tracks;  the  coupling  apparatus 
upon  each  of  two  cars  was  so  out  of  repair 
as  to  be  inoperative;  and  the  air  brakes 
were  not  coupled  up  and  connected  so  that 
they  could  be  operated  by  the  engineer  from 
the  locomotive.  There  is  therefore  no 
escape  from  the  conclusion  that  the  law  was 
violated  in  the  manner  set  forth  in  each  of 
the  counts  of  plaintiff's  declaration." 

See  also  United  States  v.  Atlantic  Coast 
Line  R.  Co.,  (S.  D.  Fla.  1913)  214  Fed. 
498,  wherein  the  court  said:  "Section  2 
of  the  act  of  1903  [10  Fed.  Stat.  Annot. 
3761  provides  for  the  percentage  of  cars  in 
such  train  which  shall  have  their  brakes 
used  and  operated  by  the  engineer,  and 
that  the  Interstate  Commerce  Commission 
may  increase  this  minimum  by  proper  order. 
The  object  of  the  Congress  in  passing 
the  safety  appliance  acts  was  undoubtedly 
to  safeguard  interstate  commerce,  the  life 
of  the  passengers,  and  the  life  and  limb 
of  the  employees  engaged  therein.  In  do- 
ing this  it  has  seen  fit  to  prescribe  the  use 
of  certain  appliances  for  handling  trains. 
Under  these  acts  it  is  unlawful  'to  use  any 
train  in  such  traffic*  without  the  safety  ap- 
pliances named  therein.  Do  these  words  or 
the  context  mean  only  while  the  train  Is 
moving  from  point  to  point  in  the  journey, 
or  do  they  mean  any  running  of  a  train 
of  cars  so  engaged?  It  would  seem  that 
the  movement  of  such  a  train  for  the 
purpose   of   placing   cars    in    position    for 
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delivery  or  for  the  pflrpofle  of  making  up 
a  train  would  still  be  a  violation  of  the 
act  unless  the  provisions  were  complied 
with.  The  absence  of  power  brakes  from 
a  sufficient  number  of  cars  to  handle 
the  train  from  the  engine  would  endan- 
ger the  lives  of  the  brakeman  on  such  a 
train  as  much  as  would  their  absence  in 
the  train  after  it  had  been  made  up.  And 
we  must  not  lose  sight  of  the  fact  that  Con- 
gress intended  to  protect  this  very  class  in 
providing  for  the  use  of  power  brakes  in- 
stead of  the  hand  brake  in  all  interstate 
traffic.  I  am  constrained  to  think  that  a 
train  of  cars  used  in  interstate  traffic  falls 
within  the  meaning  of  the  act  as  amended, 
whether  used  in  regular  transit  or  switch- 
ing operations."  And  the  court  also  held 
that  such  train  of  cars,  engaged  in  switch- 
ing operations,  was  amenable  likewise  to 
the  airbrake  provision  of  the  act  of  1903 
referred  to. 

Trains  running  between  different  yards 
of  the  same  terminal,  the  yards  being 
several  miles  apart,  are  subject  to  the  air 
brake  provision  of  this  section  as  the  opera- 
tions are  not  merely  switching  operations 
and  the  various  yards  cannot  be  considered 
in  contemplation  of  law  one.  yard.  U.  S. 
V.  Erie  R.  Co.,  (1915)  237  U.  S.  402,  36 
S.  Ct.  621,  59  U.  S.  (L.  ed.)  1019,  {ret^era- 
ing  (C.  C.  A.  3d  Cir.  1914)  212  Fed.  853), 


wherein  the  court  said:  *'We  are  persuaded 
that  the  transfer  trains  moving  from  Jersey 
City  and  Weehawken  to  Bergen  and  viee 
versa  came  within  the  purview  of  the  air- 
brake provision.  They  were  made  up  in 
yards  like  other  trains,  and  then  proeeeded 
to  their  destinations  over  main-line  tracks 
ased  by  other  freight  trains,  both  through 
and  local.  They  were  not  moving  cars 
about  in  a  yard  or  on  tracks  set  apart  for 
switching  operations,  but  were  engaged  in 
main-line  transportation,  and  this  in  cir- 
cumstances where  they  had  to  pass  through 
a  dark  tunnel,  over  switches  leading  to 
other  tracks,  and  across  passenger  tracks 
whereon  trains  were  frequently  moving. 
Tlius  it  is  plain  that  in  common  with  other 
trains  using  the  same  main-line  tracks,  they 
were  exposed  to  hazards  which  made  it 
essential  that  appliances  be  at  hand  for 
readily  and  quickly  cheeking  or  controlling 
their  movements.  The  original  act  pre- 
scribed that  these  appliances  should  consist 
of  air  brakes  controlled  by  the  engineer  on 
the  locomotive,  and  the  act  of  1903  declared 
that  this  requirement  should  'be  held  to 
apply  to  all  trains.'  We  therefore  conclude 
and  hold  that  it  embraced  these  transfer 
trains."  See  to  the  same  effect  U.  8.  v. 
Chicago,  etc.,  R.  Co.,  (1915)  237  U.  S.  410, 
35  S.  Ct.  634,  69  U.  6.  (L.  ed.)  1023. 
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Purpose.  —  The  broad  aim  of  this  second 
section  is  to  eliminate  the  risk  of  injury 
by  an  absolute  prohibition  of  the  use  of 
any  car  unequipped  with  such  a  coupling 
device  as  that  cars  may  be  coupled  and  un- 
coupled "without  the  necessity  of  men  going 
between  the  ends  of  the  cars."  It  is  the 
act  of  using  such  a  car  in  interstate  com- 
merce which  visits  the  penalty  imposed  upon 
common  carriers  bv  the  statute.  U.  S.  v. 
Philadelphia,  etc.,  R.  Co.,  (E.  D.  Pa.  1915) 
223  Fed.  215.  See  to  the  same  effect  San 
Antonio,  etc.,  R.  Co.  v.  Wagner,  (Tex.  1914) 
166  S.  W.  24. 

"The  safety  appliance  acts  make  it  unlaw- 
ful to  use  or  haul  upon  a  railroad  which 
is  a  highway  for  interstate  commerce  any 
car  that  is  not  equipped  with  automatic 
couplers  whereby  the  car  can  be  coupled  or 
uncoupled  'w^ithout  the  necessity  of  men  go- 
ing between  the  ends  of  the  cars'  or  that 
is  not  equipped  with  drawbars  of  standard 
height, — the  height  of  the  drawbar  having, 
as  explained  in  Southern  R.  Co.  v.  Crockett, 
234  U.  S.  725,  735,  58  L.  ed.  1664,  1568, 
34  Sup.  Ct.  Rep.  897,  an  important  bearing 
on  the  safety  of  the  processes  of  coupling 
and  uncoupling  and  on  the  security  of  the 
coupling  when  made.  It  is  very  plain  that 
the  evils  against  which  these  provisions  are 
directed  are  those  which  attended  the  old- 
fashioned  link  and  pin  couplings  where  it 
was  necessary  for  men  to  go  between  the 
ends  of  the  cars  to  couple  and  uncouple 
them,  and  where  the  cars,  when  coupled  into 
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a  train,  sometimes  separated  by  reason  of 
the  insecuritv  of  the  coupling.  In  Johnson 
V.  Southern  P.  Co.  196  U.  S.  1,  49  L.  ed. 
363,  370,  25  Sup.  Ct.  Rep.  158,  17  Am.  Ncg. 
Rep.  412,  this  court  said  of  the  provision 
for  automatic  couplers  that  *the  risk  in 
coupling  and  uncoupling  was  the  evil 
sought  to  be  remedied;'  and  in  Southern  R. 
Co.  V,  Crockett,  234  U.  S.  726,  737,  58  L. 
ed.  1664,  1569,  34  Sup.  Ct.  Rep.  897,  it  was 
said  to  be  the  plain  purpose  of  the  two  pro> 
visions  that  *where  one  vehicle  is  used  in 
connection  with  another,  that  portion  of 
the  equipment  of  each  that  has  to  do  with 
the  safety  and  security  of  the  attachment 
between  them  shall  conform  to  standard.'" 
St.  Louis,  etc.,  R.  Co.  v.  Conarty,  (1916) 
238  V.  S.  243,  35  S.  Ct.  785,  59  U.  S.  (L. 
ed.)  1290. 

State  legisUtioB  superseded.  —  Congress 
has  so  far  occupied  the  field  of  legislation 
relating  to  the  equipment  of  freight  cars 
with  safety  appliances  as  to  supersede  exist- 
ing and  to  prevent  further  state  legislation 
on  that  subject.  Cleveland,  etc.,  R.  Co.  v. 
Public  Service  Commission  (Ind.  1915)  108 
N.  E.  616. 

Applicability  to  intrastate  cars.  —  The 
Federal  Safety  Appliance  Act  is  applicable 
to  cars  transporting  freight  between  points 
wholly  within  a  state  provided  they  are 
moving  on  a  railroad  engaged  in  interstate 
commerce.  Southern  R.  Co.  v.  Indiana  Rail- 
road Commission,  (1016)  236  U.  S.  439,  36 
S.  Ct.  304,  69  U.  S.  (L.  ed.)  661. 
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Switdiing  operations. -— It  is  do  defense 
to  a  charge  of  failure  to  have  a  car  prop- 
erly equipped  with  a  coupling  as  required 
by  the  Act  that  it  with  other  cars  in  the 
line  in  the  railroad  yards  was  engaged  in 
switching  operations.  United  States  v.  At- 
lantic Coast  Line  R.  Co.,  (S.  D.  Fla.  1913) 
214  Fed.  498.  See  further  on  the  question 
the  preceding  note. 

Sufficient  showing  of  use  in  interstate 
traffic.  —  A  car  is  being  **used  in  moving 
interstate  traffic"  although  it  is  empty  and 
IS  being  shifted  from  one  yard  to  an- 
othei'  in  the  same  state  after  having  re- 
mained idle  for  several  days,  where  previous 
to  such  idleness  it  discharged  interstate 
freight  and  is  about  to  be  loaded  with 
freight  to  be  carried  out  of  the  state.  Moyer 
V.  Pennsylvania  R.  Co.,  (1915)  247  Pa.  St. 
2 JO,  93  Atl.  282. 

The  class  of  persou  for  whose  benefit  the 
Safety  Appliance  Acts  requiring  automatic 
couplers  and  drawbars  of  standard  height 
were  enacted  does  not  include  an  employee 
of  a  railroad  company  wlio  was  fatally  in- 
jured while  riding  on  an  engine  which  col- 
lided with  a  car  not  equipped  with  auto- 
matic couplers  or  drawbars  of  standard 
height,  where  his  duty  did  not  require  him 
to  couple  or  uncouple  the  car  or  to  handle 
it  in  any  way  and  he  did  not  intend  or 
attempt  to  do  so;  and  the  failure  of  the 
railroad  company  properly  to  equip  the  car 
does  not  amount  to  a  breach  of  duty  as  to 
him  making  it  liable  under  the  Employer's 
Liability  Act  (1909  Supp.  Fed.  Stat.  Annot. 
p.  384,  sec.  1  et  seq.)  for  the  injuries  sus- 
tained. St.  Louis,  etc.,  R.  Co.  v.  Conarty, 
(1915)  238  U.  S.  243,  35  8.  Ct.  786,  59  U. 
S.  (L.  ed)  1290,  reversing  (1913)  106  Ark. 
421,  155  8.  W.  93. 

Liability  of  railroad  company.  —  'In  con- 
struing this  act  the  federal  Supreme  Court 
has  held  in  a  number  of  cases  that  it  im- 
poses an  absolute  duty,  not  dependable  upon 
the  exercise  of  diligence  or  the  existence  of 
wrong  intent,  on  the  part  of  the  railroad 
company.  Whether  the  carrier  knew  its 
cars  were  not  so  equipped  is  immaterial. 
It  is  the  duty  of  the  carrier  to  know  that 
its  couplers  are  in  order,  and  to  keep  them 
in  order  at  all  times.  It  is  likewise  well 
settled  by  the  same  court  that  the  failure 
of  a  coupler  to  work  at  any  time  is  sufficient 
to  sustain  the  charge  of  negligence."  Nash- 
ville, etc.,  R.  Co.  V.  Henry,  (1914)  158  Ky. 
88,  164  S.  W.  310,  which  held  that  where 
an  employee  is  injured  because  of  the  de- 
fective condition  of  a  coupler  the  fact  that 
he  acquired  knowledge  of  the  defective  con- 
dition of  the  coupler  and  never  reported 
its  condition  to  the  conductor,  and  with 
knowledge  of  its  condition  went  in  between 
the  cars  and  was  injured,  in  no  way  affects 
the  railroad  company's  liability. 

A  brakeman,  employed  by  a  railroad  com- 
pany operating  a  railroad  engaged  in  inter- 
state commerce,  inserted  his  arm  between 
an  engine  tender  and  the  car  next  back  of 
it  to  make  an  adjustment  of  the  couplers 
owing  to  the  fact  that  they  would  not  work 


automatically  by  impact,  and  his  arm  was 
crushed,  necessitating  amputation.  He  sued 
and  recovered  damages.  It  was  held  that 
under  the  **Safety  Appliances  Act"  the  duty 
of  the  railroad  company  to  provide  car 
couplers  which  would  couple  automatical- 
ly by  impact  was  an  absolute  duty;  and 
from  the  fact  that  the  couplers  did  not  so 
work  on  the  given  occasion,  it  was  inferable 
that  the  company  had  failed  to  comply 
with  the  standard  raised  by  the  "Safety  Ap- 
pliances Act,"  and,  therefore,  under  the 
'^federal  Employers'  Liability  Act"  the  em- 
ployee was  to  he  held  not  to  have  been 
guilty  of  contri'.dtory  negligence,  nor  to 
have  assumed  luc  risks  of  the  employment, 
and  the  case  was  properly  submitted  to  the 
jurv.  Parker  v.  Atlantic  City  R.  Co., 
(1916)  87  N.  J.  L.  148,  93  Atl.  574. 

Duty  of  employee  to  use  safety  appli- 
ances.—  In  Johnston  v.  Chicago  Great  West- 
ern R.  Co.,  (Mo.  1914)  164  S,  VV.  260,  it 
was  held  not  to  be  contributory  negligence 
as  matter  of  law  for  an  employee  not  to 
use  safety  appliances  furnished  by  the  em- 
ployer. The  court  said:  "The  federal  Safe- 
ty 'Appliance  Act  of  March  2,  1893  (27 
Stat.  L.  531 )  and  the  amendment  of  March 
2,  1903  (32  Stat.  L.  943),  required  railroad 
companies  to  equip  all  cars  used  in  moving 
interstate  traffic  'with  couplers  coupling 
automatically,  and  which  can  be  uncoupled 
witiiout  the  necessity  of  men  going  between 
the  ends  of  cars.'  In  Gilbert  v.  Railway, 
128  Fed.  loc.  cit.  533,  63  C.  C.  A.  27,  the 
federal  Court  of  Appeals  for  the  £iglith 
Circuit  defined  this  act  as  not  only  imposing 
a  duty  on  common  carriers  to  equip  their 
cars  with  such  safety  appliances  but  as  also 
charging  the  servants  of  such  carriers  with 
the  correlative  duty  of  using  such  equip- 
ment 'and  of  refraining  from  going  between 
the  ends  of  the  cars  to  couple  or  uncouple 
them,  unless  compelled  to  do  so  by  neces- 
sity.' And  it  was  held  that  the  plaintiif 
in  that  case  was  guilty  of  negligence  in  law 
in  placing  himself  between  the  ends  of  the 
cars  to  uncouple  them  without  first  en- 
deavoring to  do  so  by  the  use  of  the  lever 
on  the  opposite  side  of  the  car.  Tlie  ground 
of  the  ruling  was  that  plaintiff  chose  a  dan- 
gerous ins^ad  of  a  comparatively  safe 
way  of  doing  the  work.  In  subsequent 
cases  our  own  Supreme  Court  has  dis- 
approved this  conclusion  of  indisputable 
contributory  negligence  from  the  act  of 
the  brakeman  in  going  between  the  cars 
when  he  found  the  lever  on  one  side 
would  not  work,  instead  of  going  around 
and  trying  to  use  the  lever  on  the  other 
side.  See  Brady  v.  Railroad,  206  Mo.  loc. 
cit.  534,  102  S.  W.  978,  105  8.  W.  1195; 
Yost  V.  Railroad.  245  Mo.  loc.  cit.  250, 
149  S.  W.  577.  We  are  willing  to  admit 
(arguendo)  that  the  Safety  Appliance  Act, 
having  for  its  primary  object  tne  protection 
of  railway  employees,  imposes  a  duty  on 
the  servant  to  use  such  safety  appliances 
where  such  use  is  practicable.  But  we  do 
not  concede  that  in  any  and  every  case 
the  failure  to  use  such  appliance  must  be 
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denominated  an  act  of  negligence  on  the 
part  of  the  servant,  llie  language  of  the 
act  itself  we  have  quoted  contemplates 
that  instances  would  arise  where  it  would 
be  necessary  for  the  brakeman  to  go  be- 
tween the  ends  of  the  cars  and  remove 
the  <K)upling  pin  by  hand.  In  the  Gil- 
bert Case  the  court  recognized  the  fact 
that  the  brakeman  might  be  compelled, 
by  necessity,  to  abandon  the  use  of  the  un- 
ooupling  device  and  return  to  the  old  prac- 
tice of  going  between  the  cars  to  pull  the 
pin.  Our  courts  in  the  cases  to  which  we 
have  referred,  and  in  other  decisions,  take 
the  same  and  even  a  more  liberal  view  of 
the  act,  and  hold  that  where  there  appears 
to  have  been  a  necessity  for  a  resort  to  the 
old  method,  the  brakeman  could  not  be  held 
guilty  in  law  of  contributory  negligence." 

"On  the  line"  of  the  common  carrier 
within  the  meaning  of  the  statute  embraces 
cases  moved  in  switching  operations.  Thus 
in  Chicago,  etc.,  R.  Co.  v.  United  States, 
(C.  C.  A.  8th  Cir.  1913)    211   Fed.  12,  it 


appeared  that  the  car  was  moved  from  the 
iWelfth  street  yard  in  Kansas  City,  Mo., 
across  the  Missouri  river,  over  the  bridge 
and  main  line  of  the  company,  to  the  Mur- 
ray street  yard.  The  evidence  was  quite 
clear  that  at  the  time  the  movement  started 
the  coupling  apparatus  was  out  of  repair, 
and  continued  so  throughout  the  move- 
ment. It  was  urged  by  the  company  that 
this  movement  was  a  switching  operation 
and  not  **on  the  line*'  of  the  company  with- 
in the  meaning  of  the  statute;  in  other 
words,  that  section  2  of  the  act  did  not  re- 
late to  the  movement  of  the  cars  in  switch- 
ing. But  the  court  said:  "The  coupling 
and  uncoupling  of  cars,  however,  is  con- 
fined almost  wholly  to  such  operations,  and 
to  hold  that  it  is  not  a  violation  of  the  law 
to  have  the  coupling  and  uncoupling  ap- 
paratus in  a  defective  condition  at  such 
times  would  be  a  clear  nullification,  not 
only  of  the  language  of  the  statute,  but  of 
its  manifest  purpose.  This  assignment  of 
error  is  therefore  wholly  devoid  of  merit." 


Vol.  VI,  p.  755,  sec.  4. 

Necessity  that  movement  of  car  be  an 
ACt  of  interstate  commerce.  —  In  Texas  etc., 
R.  Co.  v.  Rigsby.  (C.  C.  A.  5th  Cir.  1915) 
222  Fed.  221,  it  was  held  that  the  pro- 
hibited movement  need  not  be  an  act  of 
interstate  commerce  in  order  to  render  the 
carrier  civilly  liable  to  one  injured  as  a 
result  of  the  car  being  defective  in  a  par- 
ticular specified  in  this  act.  In  that  case 
the  evidence  was  without  conflict  to  the 
effect  that  the  injury  to  the  defendant  in 
error,  a  switchman  employed  by  the  plain- 
tiff in  error,  a  common  carrier  engaged  in 
interstate  commerce  bv  railroad,  was  due 
to  the  defective  condition  of  one  of  the 
rungs  or  grabirons  constituting  the  ladder 
to  the  top  of  a  box  car  which  at  the  time 
was  standing  on  the  plaintiff  in  error's  main 
line  at  Marshall,  Tex.,  while  switching  was 
going  on  which  was  required  to  complete  a 
movement  previously  started  of  that  with 
other  cars  from  another  track  in  the  yard 
to  the  plaintiff  in  error's  repair  shop  at 
that  place.  There  was  an  absence  of  evi- 
dence tending  to  prove  that  the  defect  which 
caused  the  injury  could  not  as  well  have 
been  repaired  or  removed  without  making 
the  movement  of  the  car  which  had  been 
partially  executed  when  the  injury  oc- 
curred. Holding  that  the  evidence  showed 
a  right  of  recovery,  the  court  said :  "We  un- 
derstand that  the  provisions  of  the  Safety 
Appliance  Act  are  made  applicable  to  any 
common  carrier  engaged  in  interstate  com- 
merce by  railroad,  that  that  act  forbids 
such   carrier   to  haul   or  to  permit  to   be 

Vol.  VI,  p.  756,  sec.  8. 

Necessary  showing  by  plaintiff.  —  The  that  he  was  an  employee  engaged  in  inter- 
plaintiff  in  an  action  for  damages  for  in-  state  commerce  at  the  time  of  the  injuries, 
juries  claimed  to  have  been  received  be-  and  that  the  violation  of  the  wet  was  the 
cause  a  car  was  in  bad  order  must  show      proximate  cause  of  the  injuries.    Dodge  t. 
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hauled  or  used  on  its  line  any  car  defective 
in  a  particular  specified  in  the  act,  and 
penalizes  such  a  movement  unless  it  is  one 
from  a  place  where  the  equipment  was  first 
discovered  to  be  defective  or  insecure  to 
the  nearest  available  point  where  such  car 
can  be  repaired,  even  that  movement  being 
penalized  unless  it  is  necessary  to  get  the 
required  repairs  made,  and  such  repairs 
cannot  be  made  except  at  such  repair  point. 
And  we  understand  that  the  civil  liability 
which  may  result  from  a  violation  of  the 
act  attaches  if  the  movement  of  the  car  is 
a  prohibited  one,  though  it  is  not  one  which 
subjects  the  carrier  to  the  criminal  penalty 
prescribed  by  the  act.  The  hauling  of  sucli 
a  car  over  the  line  of  such  a  carrier  is  with- 
in the  prohibition  of  the  act,  though  that 
movement  does  not  constitute  a  use  of  the 
car  in  interstate  commerce.  It  was  a 
purpose  of  the  statute  to  prevent  the  move- 
ment of  such  a  car  over  such  a  line.  Con- 
gress had  the  power  to  prescribe  this  pro- 
hibition as  a  means  of  securing  the  safety 
of  persons  and  property  transported  in  in- 
terstate commerce." 

Expert  testimony.  —  The  question  as  to 
whether  the  openings  in  the  buffer  on  the 
ends  of  the  cars,  afford  the  security  intend- 
ed by  this  Act,  in  its  requirements  of 
proper  handholds  and  grabirons,  is  one  for 
the  determination  of  the  jury  and  is  not  a 
proper  subject  for  expert  testimony.  Spo- 
kane, etc.,  R.  Co.  V.  United  States,  (C.  C.  A. 
9th  Cir.  1914)  210  Fed.  243. 
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Chicago  Great  Western  B.  Co.,   (1914)   164 
la.  627,  146  N.  W.  14. 

Ayailability  of  defense  of  contributory 
negligence.  —  To  same  effect  see  Minneap- 


olis, etc.  R.  Co.  ▼.  Popplar,  (191.'))  237  U. 
S.  369,  36  S.  Ct.  609,  59  U.  S.  (L.  ed.) 
1000. 


Vol.  X,  p.  375,  sec.  1. 

Standard  height  of  drawbars  on  locomo- 
tive engines.  —  By  the  act  of  1903  the 
standard  height  of  drawbars  was  made  ap- 
plicable to  locomotive  engines  as  well  as  to 
freight  cars  Southern  R.  Co.  v.  Crockett, 
(1914)  234  U.  S.  725,  34  S.  Ct.  897,  58  U. 
8.   (L.  ed.)    1564. 

The  exception  from  the  operation  of  this 
act  of  cars  which  are  ''nsed  upon  street  rail- 


ways" includes  only  cars  used  solely  on 
street  railways  and  does  not  apply  to  in- 
tern r  ban  cars  although  they  are  run  over 
the  tracks  of  a  street  railway  proper,  or 
to  the  cars  of  a  street  railway  that  are 
also  used  on  an  interurban  line.  Spokane 
etc.,  R.  Co.  V.  United  States,  (C.  C.  A.  9th 
Cir.  1914)  210  Fed.  243. 


Vol.  X,  p.  375,  sec.  2. 

Cars  affected.  —  Cars  used  on  any  rail- 
road which  is  a  highway  of  interstate  com- 
merce are  affected  by  the  statute  and  it  is 
immaterial  that  at  the  particular  time  any 
object  is  being  moved  in  interstate  com- 
merce. Stearns  v.  Chicago,  etc.,  R.  Co., 
(1914)    166  la.  566,  148  N.  W.  128. 


Enlargement  of  percentage  of  equipped 
cars.  —  The  percentage  of  cars  required  to 
he  equipped  with  power  brakes  may  be  en- 
larged by  the  Interstate  Commerce  Commis- 
sion. Stearns  v.  Chicago,  etc.,  R.  Co., 
(1914)  166  la.  566,  148  N.  W.  128. 


1909  Supp.,  p.  581,  sec.  1. 

Employee  actually  engaged  in  movement 
of  train.  —  The  employees  within  the  stat- 
ute are  those  "actually  engaged  in  or  con- 
nected with  the  movement  of  any  train;'' 
and  the  purpose  of  the  legislation  is  de- 
feated if  they  are  required  or  permitted  by 
their  employers  to  occupy  the  hours  intend- 
ed for  rest  with  railroad  service  of  another 
kind.  San  Pedro,  etc.,  R.  Co.  v.  United 
States,  (C.  C.  A.  8th  Cir.  1914)  213  Fed. 
326. 

An  employee  engaged  in  working  in  and 
about  a  railroad  stock  yards,  feeding  and 
watering  stock,  and  loading  and  reloading 
the  same,  and  who  is  accustomed  to  ride 
on  the  engines  of  the  company  in  going  from 
place  to  place  about  the  yards  where  his 
services  are  required,  is  not  an  employee 
actually  engaged  in  or  connected  with  the 
movement  of  a  train.  Schweig  v.  Chicago, 
etc.,  R.  Co.,  (C.  C.  A.  8th  Cir.  1914)  216 
Fed.  760,  affirmmg  (D.  C.  Minn.  1913)  206 
Fed.  96. 

In  Great  Northern  R.  Co.  v.  United  States, 
(C.  C.  A.  9th  Cir.  1914)  211  Fed.  309,  it 
appeared  that  a  fireman  remained  on  his 
locomotive  in  the  capacity  of  engine  watoh- 
man  when  it  was  tied  up  and  sidetracked 
for  a  period  of  8  hours,  making  in  all  with 
his  16  hours  of  regular  service  24  con- 
secutive hours  during  which  he  was  on  duty 
as  fireman  and  as  engine  watchman.  It  was 
contended  by  the  railroad  that  while  he  was 
acting  as  engine  watchman  for  the  period 
during  which  the  locomotive  was  tied  up 
on  the  siding,  he  was  not  an  employee 
actually  engaged  in  or  connected  with  the 


« 


movement  of  any  train"  within  the  meaning 
of  those  words  as  used  in  tiie  Act,  and  that 
the  final  eight  hours  during  which  he  was 
engaged  as  and  performing  the  duties  of 
engine  watchman,  and  while  it  was  tied  up 
and  sidetracked,  constituted  no  portion  of 
the  period  of  duty  covered  by  the  act.  The 
court  overruled  the  contention,  however,  and 
after  giving  reasons  or  their  action  further 
remarked:  "There  is  another  and  a  much 
stronger  argument  which  we  think  fully 
supports  the  views  which  we  have  stated. 
The  act  prohibits  any  common  carrier  from 
requiring  or  permitting  any  'employee'  to 
be  and  remain  on  duty  for  a  longer  period 
than  16  consecutive  hours.  There  is  no 
distinction  made  in  the  act  as  to  any  par- 
ticular duty  or  duties  which  an  employee 
may  be  performing  during  the  whole  time, 
or  any  portion  of  the  time,  he  is  on  duty. 
In  this  case,  when  Bergen's  duties  were 
changed  from  those  of  fireman  to  those  of 
engine  watchman,  he  continued  to  be  no 
less  an  employee  of  the  railroad  c<Hnpany. 
In  other  words,  had  he  been  employed  as 
an  engine  watchman  during  the  entire 
period  of  24  consecutive  hours,  there  could 
be  no  question  but  that  such  employment 
would  have  constituted  a  violation  of  the 
act.  The  fact  that  during  the  24-hour 
period  he  was  employed  for  16  hours  as 
fireman  and  for  8  hours  M  engine  watch- 
man does  not  lessen  the  offense."  See  to  the 
same  effect  Northern  Pac.  R.  Co.  v.  United 
States,  (C.  C.  A.  9th  Cir.  1914)  213  Fed. 
677,  which  contains  similar  facta. 
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1909  Supp.,  p.  582,  sec.  2. 

Purpose  of  this  legislation.  —  In  this 
legislation  Congress  had  in  view  the  many 
serious  railroad  accidents  caused  by  the  un- 
fitness for  duty  of  men,  engaged  in  or  hav- 
ing to  do  with  the  movements  of  trains,  who 
had  endured  excessive  periods  of  continuous, 
unbroken  service  witliout  intervals  for  rest. 
The  remedy  adopted  was  by  limiting  the 
maximum  of  the  hours  of  service  and  the 
minimum  for  the  intervals  between.  It  was 
thought  futile  to  attempt  to  control  the  em- 
ployees in  their  use  of  their  off  time ;  there- 
fore, as  being  more  practical  and  efficient, 
the  command  was  laid  upon  and  confined 
to  those  who  gave  them  employment  in 
their  regular  occupations.  The  statute  is 
highly  remedial  and  should  be  liberally  con- 
strued. San  Pedro,  etc.,  R.  Co.  v.  United 
States,  (C.  C,  A.  8th  Cir.  1914)  213  Fed. 
326.  See  to  the  same  effect  I'nited  States 
V.  Great  Northern  R.  Co.,  (C.  C.  A.  7th  Cir. 
1915)  220  Fed.  630;  Delano  v.  United 
States,  (C.  C.  A.  7th  Cir.  1915)  220  Fed. 
635. 

Liberal  construction.  —  The  statute  is 
highly  remedial  and  in  view  of  its  purpose 
should  be  liberally  construed  to  accomplish 
the  intended  cure.  United  States  v.  Great 
Northern  R.  Co.,  (C.  C.  A.  7th  Cir.  1916) 
220  Fed.  630;  San  Pedro,  etc.,  R.  Co.  v. 
United  States,   (C.  C.  A.  8th  Cir.  1914). 

Excess  service  of  another  kind  is  not 
permitted  under  this  Act.  Delano  v.  Unit- 
ed States  (C.  C.  A.  7th  Cir.  1915)  220  Fed. 
635,  wherein  the  court  said:  ^'Defendants 
admit  that  the  employee  involved  in  this 
case  was  engaged  and  used  by  them  sa  a 
train  dispatcher.  Therefore  he  was  within 
the  class  defined  in  section  1.  But  in  pro- 
tecting him  under  section  2  Congress  stated 
no  class  of  duties  in  which  he  might  be 
overworked  by  defendants  and  so  rendered 
inefficient  as  a  train  dispatcher.  To  justify 
defendants'  claim,  the  statute  should  read 
that:  *No  train  dispatcher  shall  be  required 
or  permitted  to  be  on  duty  as  a  train  dis- 
patcher for  a  longer  period  than  nine  hours 
in  any  twenty-four-hour  period,  but  after  he 
has  been  relieved  as  a  train  dispatcher  the 
carrier  may  require  him  to  serve  as  a  ticket 
seller,  provided  he  be  given  eight  consecutive 
hours  off  duty.'  That,  however,  is  not  the 
way  the  statute  was  written.  An  adoption 
of  defendants'  revision  would  be  not  onlv 
contrary  to  recognized  canons  of  statutory 
construction,  but  also  destructive  of  the  in- 
tended cure  of  a  recognized  evil.  It  is  a 
matter  of  common  knowledge  (attested  by 
the  carriers'  petitions  to  the  Interstate 
Commerce  Commission  immediately  after 
the  passage  of  the  act  for  time  in  which  to 
secure  additional  shifts  of  train  dispatch- 
ers) that  prior  to  the  act  carriers  were 
having  24  hours'  work  divided  l)etween  two 
shifts,  and  that  at  most  of  the  stations  the 
train  dispatchers  acted  also  as  ticket  sellers 
or  in  other  capacities.  If  12  hours  of  mixed 
work  as  train  dispatcher  and  ticket  seller 
is  forbidden,  it  would  be  simply  an  evasion 
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to  require  6  eonsecutive  hours  of  duty  as 
a  train  dispatcher  to  be  followed  by  6  con- 
secutive hours  of  dutj^  as  a  ticket  seller. 
The  evil  to  be  cured  did  not  come  from  the 
employees'  selling  tickets  or  doing  work 
for  other  people  when  off  duty,  but  from 
the  power  of  the  carriers,  customarily  exer- 
cised, to  require  their  employees  who  were 
concerned  with  train  movements  to  do  extra 
and  overtime  work." 

In  San  Pedro,  etc.,  R.  Co.  v.  United  States, 
(C.  C.  A.  8th  Cir.  1914)  213  Fed,  326,  it 
appeared  that  "a  fireman  was  required  to 
watch  his  engine  and  keep  the  fires  alive 
until  the  coming  of  a  relief  crew,  after  16 
continuous  hours  of  dutv  in  the  movement 
of  a  train  in  interstate  commerce.  It  was 
insisted  by  the  railroad  company  that  the 
time  beyond  16  hours  was  not  employed 
in  or  in  connection  with  the  movement  of  /■ 
a  train  and  therefore  should  not  be  counted: 
that  the  excess  service  was  of  another  kind 
and  being  at  the  end  of  16  hours  was  im- 
material. To  promote  the  safety  of  em- 
ployees and  travelers  upon  railroads  the 
statute  broadly  contemplates  the  efficiency, 
as  afjfected  by  reasonable  opportunities  for 
rest,  of  a  cla.ss  of  men  not  ordinarily  hired 
from  day  to  day  but  engaged  in  regular 
service  in  connection  with  the  movement  of 
trains  or  subject  to  call  for  such  service. 
It  is  contended  that  the  excess  service  here 
was  of  another  kind,  and  being  at  the  end 
of  the  16  hours  is  therefore  immaterial,  as  it 
does  not  appear  when  thereafter  the  fireman 
returned  to  work.  That  is  too  narrow  a  view 
of  the  legislation,  since  it  ignores  the  effect 
upon  their  efficiency  of  excessive  hours  of 
service  of  any  kind  without  rest.  But,  tak- 
ing the  narrower  view,  it  cannot  be  serious- 
ly doubted  that  the  statute  would  be  vio- 
lated if  the  other  service  immediately  pre- 
ceded the  16  consecutive  hours  in  a  train 
movement.  The  attentiveness  of  mind  so 
essential  to  safety  in  transportation  might 
be  as  effectively  impaired  by  loss  of  rest 
while  oiling  machinery  in  the  shops  or  at- 
tending an  engine  on  a  siding  as  while  serv- 
ing on  a  moving  train.  Likewise  if  the 
train  service  aggregating  16  hours  in  a  24- 
hour  period  were  divided  by  intervening 
service  of  another  kind.  See  United  States 
▼.  Chicago,  etc.,  R.  Co.,  (D.  C.)  197  Fed. 
624.  If  this  were  not  so,  the  requirements 
of  a  minimum  of  10  hours'  relief  after  16 
consecutive  hours  of  dutv,  and  of  but  8 
hours'  relief  after  an  aggregate  of  16  hours 
of  duty  out  of  24,  would  often  work  in- 
consistently. The  shorter  rest  might  fol- 
low the  longer  labor  if  the  employee  could 
without  restraint  be  shifted  in  his  work. 
We  also  think  a  railroad  company  cannot 
lawfully  require  or  permit  an  employee 
within  the  statute  who  has  served  the  16 
hours  to  turn  then  to  other  duty  without 
the  prescribed  relief.  United  States  v 
Great  Northern,  (D.  C.)  206  Fed.  838.  The 
10-hour  and  8-hour  periods  for  rest  were 
proportioned  to  sixteen  hours  of  duty,  not 
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to  16  hours  of  one  kind  plus  an  indefinite 
number  of  another.  This  conclusion  makes 
it  unnecessary  to  consider  whether  a  tire- 
man  who,  after  16  consecutive  hours  of 
service  as  such,  watches  his  engine  on  a 
siding  and  keeps  it  in  a  state  of  prepared- 
ness for  his  successor,  is  performing  a  duty 
in  connection  with  the  movement  of  the 
train.  See  United  States  v.  Missouri 
Pacific,  (D.  C.)  206  Fed.  847." 

Beginning  of  seryice.  —  A  brakeman 
"deadheading^*  back  to  the  beginning  of  his 
run  after  having  reached  the  end  is  not 
on  duty.  Osborne  v.  Cincinnati,  etc.,  R.  Co., 
(1914)  158  Ky.  176,  164  S.  W.  818,  Ann. 
Cas.  1915D,  449,  wherein  the  court  said: 
**An  employee  does  not  come  within  the  pro- 
tection of  the  act,  nor  does  the  railroad 
company  violate  its  provisions,  unless  and 
until  the  employee  shall  have  b(>en  on  duty 
for  a  longer  period  than  sixteen  consecu- 
tive hours  while  actually  engaged  in  or 
connected  with  the  movement  of  a  train. 
Under  this  act  the  hours  of  service  do  not 
begin  when  the  employee  is  directed  to  go 
to  a  place  to  work  in  connection  with  the 
movement  of  the  train  on  which  he  is  en- 
gaged, or  until  he  is  required  to  be  and  is 
present  at  the  proper  place  able  and  ready 
to  do  something  connected  with  the  ftnove- 
ment  of  the  train.  For  example,  if  train- 
men were  required  to  be  at  the  place  of 
departure  30  minutes  before  the  train  left 
for  the  purpose  of  inspecting  the  train  or 
performing  any  other  duty  in  connection 
with  its  contemplated  movement,  this  30 
minutes  should  be  included  in  tiie  hours  of 
service,  if  the  employee  was  at  his  post  of 
duty  during  this  time.  The  act  does  not 
mean  that  the  hours  of  service  connected 
with  the  movement  of  the  train  only  bt?- 
gin  when  the  train  was  actually  started 
on  its  journey,  or  that  these  hours  are 
only  to  be  computed  durin^r  the  time 
that  the  train  is  actually  running.  A 
narrow  construction  like  this  would  in 
many  instances  rob  the  employee  of  the 
benefit  of  many  minutes  as  well  as  hours 
during  which  he  might  be  connected  with 
the  movement  of  the  train  in  prepar- 
ing it  for  departure,  or  in  serving  it  in 
some  way  when  delayed  on  its  journey. 
Upon  this  point  the  federal  decisions  are 
uniform  in  holding  that  the  hours  of  service 
are  not  confined  to  the  actual  running  time 
of  the  train.  These  decisions,  while  also 
uniform  in  giving  to  the  act  a  liberal  con- 
struction to  carry  out  its  humane  and  life- 
saving  purpose,  are  yet  agreed  that  the 
employee  must  be  actually  engaged  in  or 
connected  with  the  movement  of  the  train 
before  he  brings  himself  within  the  scope 
of  the  act.  But  the  time  that  the  employee 
may  occupy  in-going  from  his  home  or  any 
other  place  to  the  point  at  which  his  duties 
connected  with  the  movement  of  the  train 
are  to  begin  should  not  be  counted  in  esti- 
mating the  hours  of  service  he  is  employed, 
because,  during  this  time,  he  is  not,  within 
the  meaning  of  the  act,  engaged  in  any 
service    connected    with    the    movement    of 


the  train.  He  is  only  preparing  to  put  him- 
self in  a  position  where  he  can  render  some 
service  connected  with  the  movement  of  a 
train." 

Continuity  of  service.  —  The  temporary 
release  of  the  crew  from  duty  does  not 
break  the  continuity  of  its  service  within 
the  meaning  of  the  statute,  as  for  example 
where  they  are  released  for  one  hour  and 
thirty  minutes  while  the  train  is  held  for 
that  period  to  permit  superior  trains  to 
pass.  Northern  Pac.  R.  Co.  v.  United 
States,  (C.  C.  A.  9th  Cir.  1915)  220  Fed. 
108,  affirming  213  Fed.  539,  following  Mis- 
souri, etc.,  R.  Co.  V.  United  States,  (1913) 
231  U.  S.  112,  34  S.  Ct.  26,  58  U.  S.  (L. 
ed.)    144. 

So  brief  periods  allowed  for  meals  and 
other  purposes  do  not  interrupt  the  con- 
tinuity of  service  and  should  not  be  deduct- 
ed in  computing  the  thirteen-hour  period 
a  telegraph  operator  may  remain  on  duty. 
United  States  v.  Chicago,  etc.,  R.  Co.,  (VV. 
D.  Mich.  1914)  219  Fed.  342. 

In  Southern  Pac.  Co.  v.  United  States, 
(C.  C.  A.  9th  Cir.  1915)  222  Fed.  46,  the 
government  contended  that  the  operation  of 
a  train  from  its  point  of  origin  to  its  point 
of  destination  is  a  unit,  that  the  duty  to 
operate  such  train  by  employees  from  its 
point  of  origin  to  its  point  of  destination 
is  also  a  unit,  and  that  delays  with  cor- 
responding releases  along  the  road  are  mere- 
ly incidental,  may  not  be  deducted  and  do 
not  in  law  afTect  the  continuous  duty  for 
the  unit  of  service.  The  court  said:  "We 
find  no  authority  for  this  construction  of 
the  statute.  In  our  opinion  the  statute 
means  what  it  says  and  is  not  limited  other- 
wise than  by  its  own  terms.  As  a  matter 
of  law  there  may  be  periods  of  duty  with 
intermissions  between,  providing  the  aggre- 
gate of  such  periods  do  not  exceed  16 
hours,  and  providing,  further,  that  there- 
after there  are  at  least  8  consecutive  hours 
oflf  duty  in  any  24-hour  perio<i.  But  wheth- 
er these  intermissions  are  such  as  the  law 
will  recognize  depends  upon  their  character 
as  periods  of  substantial  rest." 

The  statute  imposes  a  positive  and  abso- 
lute duty  on  the  carrier,  the  non- perform- 
ance of  which  is  not  excused  bv  the  exer- 
cise  of  reasonable  diligence  or  due  care  on 
its  part.  Thus  in  United  States  v.  Ore- 
gon-vVashington  R.  etc.,  Co.,  (E.  D.  Wash. 
1914)  213  Fed.  688,  it  appeared  that  a 
telegraph  operator  remained  on  duty  for 
a  longer  period  than  9  successive  hours  in 
violation  of  instructions  from  his  superior 
officer  and  without  his  actual  knowledge, 
and  it  was  insisted  that  such  instructions 
and  want  of  knowledge  constituted  a  com- 
plete defense,  but  the  court  held  to  the  con- 
trary, saying:  "It  is  urged  that  the  words 
'require  or  permit'  imply  consent  or  knowl- 
edge on  the  part  of  the  employer,  and  this 
is  perhaps  tneir  common  significance;  but 
the  word  'permit'  also  means  a  failure  to 
prohibit  by  one  who  has  the  power  and  au- 
thority to  do  so,  and  in  my  opinion  the  term 
is  here  used  in  the  latter  sense.     The  act 
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now  under  consideration  exprensly  pro- 
vides in  section  3  that  'in  all  proiiecutions 
under  this  act  the  cominon  carrier  shall  be 
deemed  to  have  had  knowledge  of  all  acta 
of  all  its  officers  and  agents/  and  this  pro- 
vision eliminates  all  questions  of  knowledge 
or  criminal  intent.  Nor  can  the  expres- 
sion, 'all  its  officers  and  agents/  be  limited 
to  general  officers  and  agents,  as  claimed  bj 
the  defendant.  The  knowledge  of  such  gen- 
eral officers  or  agents  is  imputed  to  the 
company  by  the  common  law,  and  it  is  very 
apparent  that  the  statute  in  question  is 
not  merely  declaratory  of  the  common  law." 
The  character  of  knowledge  which  will 
make  a  carrier  liable  under  this  section  is 
well  shown  in  Oregon-Washington  R.  etc., 
Co.  ▼.  U.  8.,  (C.  C.  A.  9th  Cir.  1916)  223 
Fed.  696,  wherein  the  facts  as  ntated  by 
the  court  were  as  follows:  "This  is  an 
action  on  the  part  of  the  United  States  to 
recover  from  the  Oregon- Washington  Rail- 
road &  Navigation  Company  10  penalties 
of  $100  each,  for  violations  of  the  act  of 
Congress,  entitled,  'An  act  to  promote  the 
safety  of  employees  and  travelers  upon  rail- 
roads by  limiting  the  hours  of  service  of 
employees  tliereon,  approved  March  4,  1907 
(34  Stat.  p.  1415).  It  is  admitted  that 
the  railroad  company  is  and  was  at  the 
times  mentioned  in  the  complaint  a  com- 
mon carrier  organized  and  doing  buRiness 
under  the  laws  of  the  state  of  Oregon  and 
having  an  office  and  place  of  business  at 
Walhila  in  the  state  of  Washington,  and 
that  it  was  during  said  times  engaged  in 
interstate  commerce.  The  complaint  con- 
tains 10  counts,  alleging  excess  of  service 
of  one  Longabaugh  at  the  office  and  station 
of  the  railroad  company  at  Wallula,  in  the 
state  of  Washington.  This  station  was 
continuously  operated  night  and  day,  and 
the  excess  of  service  rendered  by  Longa- 
baugh was  for  a  period  of  10  days,  from 
April  21,  to  April  30,  1913,  both  days  in- 
clusive, and  consisted  in  being  on  duty  at 


the  station  from  7  a.  m.  to  7  p.  m.  as  agent, 

n  7  p.  m.  until  midnignt 
operator.     The  circumstances  under  which 


and  from  7  p.  m.  until  midnight  as  telegraph 


the  services  wore  rendered,  as  appears  by  the 
admitted  and  stipulated  facts,  arose  out  of 
the  fact  that  it  became  necessary  for  the 
railroad  company  to  discharge  one  of  its  tele- 
graph operators  and  employees  at  Wallula, 
leaving  two  telegraph  operators  for  the  per- 
formance of  the  duties  of  telegraphing  at 
said  station  during  such  time.  The  railroad 
company  inquired  at  various  places  likely  to 
enable  it  to  obtain  an  additional  operator,  to 
wit,  at  Portland,  Ore.,  The  Dalles,  Pendleton, 
Jj9k  Grande,  Walla  Walla  and  Spokane  in  the 
state  of  Wafthinarton,  and  elsewhere;  but 
was  unable  to  obtain  the  services  of  an 
operator  during  such  time.  The  Railroad 
Company  thereupon  directed  Longabaugh  to 
work  3  hours  as  station  agent  and  6  hours 
as  telegraph  operator,  making  a  total  of 
nine  hours  in  each  24-hour  period;  but  it 
is  admitted  that  Longabaugh,  without  the 
knowledge  of  the  plaintiff  in  error  or  any 
of  its   officers  or  agents,  erroneously  con- 
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strued  such  directions  as  to  his  work,  and 
did  work  12  hours  as  a  station  agent  and 
6  hours  as  an  operator,  making  a  total  of 
18  hours  in  each  24-hour  period,  from  the 
2l8t  day  of  April,  to  the  30th  day  of  April, 
1013.  There  appears  to  be  an  error  in  the 
statement  that  Longabaugh  was  on  dutv 
6  hours  as  a  telegraph  operator  in  each 
period  of  24  hours.  The  hours  mentioned 
for  this  duty  were  from  7  p.  m.  until  12 
midnight,  or  a  period  of  five  hours.  It  is 
admitted  that  on  April  30,  1913,  the  exces- 
sive service  of  Longabaugh  was  discovered 
by  and  known  to  the  plaintiff  in  error,  when 
the  work  of  Longabaugh  immediately  ceased 
and  was  caused  to  be  discontinued  by  the 
direction  of  the  plaintiff  in  error  and  its 
oflicers  and  agents.  It  is  stipulated: 
That  on  said  21st  day  of  April,  1913, 
and  before  he  had  performed  any  excess 
service,  the  said  Longkbaugh  was  instructed 
by  his  superior  officer  not  to  work  in  ex- 
cess of  9  hours  in  any  24-hour  period, 
either  as  agent  or  operator,  or  in  both  ca- 
pacities: that  the  said  Longabaugh  remained 
on  duty  longer  than  9  hours,  as  aforesaid, 
in  violation  of  said  instruction,  and  without 
actual  knowledge  of  the  superior  oflicers  of 
said  Ix>ngabau^h.'  A  jury  was  waived,  and 
the  case  submitted  to  the  court  for  judg- 
ment. On  writ  of  error  the  judgment  was  tS- 
flrmed,  the  court  saying:  "We  do  not  think 
it  is  a  very  harsh  application  of  the  letter 
of  the  statute  to  hold  that  the  railroad 
company  had  knowledge  of  all  of  the  acts 
of  all  its  officers  and  agents  with  respect  to 
the  excessive  employment  of  Longabaugh. 
It  seems  to  us  that  upon  the  admitted  facts 
the  railroad  company  was  charged  with 
actual  notice  of  Longabaugh's  excessive 
service,  notwithstanding  the  stipulation." 

What  constitutes  emergency.  —  The  word 
emergency,  within  the  meaning  of  this  sec- 
tion, is  used  in  its  popular  sense,  and  in- 
cludes any  event  or  occasional  combination 
of  circumstances  which  calls  for  immediate 
action  or  remedy;  an  exigency;  a  sudden 
or  unexpected  happening  or  unforeseen  occur- 
rence or  condition.  United  States  v.  South- 
ern Pac.  Co.,  (C.  C.  A.  8th  Cir.  1913)  209  . 
Fed-  r>62. 

This  act  prohibiting  any  interstate  car- 
rier from  permitting  a  telegraph  operator 
to  remain  on  duty  more  than  9  hours  in  24 
hour  periods,  was  held  not  violated  where 
the  relief  operator  exhibited  violent  temper, 
and  became  abusive,  insubordinate  and  defi- 
ant, and  it  was  impossible  immediately  to 
obtain  another  operator  for  purposes  of  re- 
lief. Such  facts  constitute  an  emergency 
within  the  meaning  of  the  statute.  United 
States  v.  Denver,  etc.,  R,  Co.,  (C.  C.  A.  8th  , 
Cir.  1915)  220  Fed.  293,  wherein  the  court 
said:  "The  primary  purpose  of  the  act  of 
Congress  was  to  provide  for  the  safety  of 
those  intrusted  to  the  supervision  of  the  em- 
ployees, from  the  dangers  arising  from  their 
lack  of  attention  and  misjudgement,  owing  to 
fatigue:  but  the  danger  from  such  a  source 
is  not  greater  than  arises  from  disobedience, 
willfulness,  or  malice  of  employees." 
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The  word  'S^eek^  within  the  meanine  of 
thU  section  covers  a  period  of  7  days 
and  not  necessarily  a  calendar  week,  and 
the  statute  is  not  violated  if  no  employee 
works  overtime  more  than  3  days  out  of  7. 
United  States  v.  Southern  Pa'c.  Co.,  (C. 
C.  A.  8th  Cir.  1913)   209  Fed.  662. 

Construction  of  first  proviso.  —  In  United 
States  V.  Florida  East  Coast  R.  Co.,  (C. 
C.  A.  5th  Cir.  1915)  222  Fed.  33,  the  pre- 
cise question  arose  as  to  whether  the  con- 
ductor of  an  interstate  railway  train,  who 
is  required  or  permitted  during  his  run  to 
stop  at  stations  to  report,  transmit,  rceive 
or  deliver  orders  pertaining  to  or  affecting 
his  train,  is  embraced  within  the  terms  of 
the  proviso.  The  court  said :  "It  will  be  ob- 
served that  the  first  part  of  the  section 
refers  to  emplovees  generally,  subject  to 
the  act,  and  renders  it  unlawful  for  a  car- 
rier to  require  or  permit  any  employee  to 
be  or  remain  on  duty  for  a  longer  period 
than  sixteen  consecutive  hours,  etc.  The 
proviso,  however,  excepts  operators,  train 
dispatchers,  and  other  employees,  who  by 
the  use  of  the  telegraph  or  telephone  trans- 
mit, report,  etc.,  orders  pertaining  to  or 
affecting  train  movements,  from  the  gen- 
eral language  thus  employed  and  provides 
for  them  a  special  rule.  For  reasons 
deemed  wise  by  the  Congress,  it  was  thought 
that  telegraph  operators,  train  dispatchers, 
and  other  employees  of  that  class  should 
have  shorter  hours  for  work  and  longer  in- 
tervals of  rest;  and  hence  the  provision 
directly  applicable  to  them,  that  their  work 
hours  should  be  limited  to  9  and  13,  re- 
spectively, according  as  they  might  be  em- 
ployed in  towers,  offices,  places,  and  stations 
continuously  operated  night  and  day,  or  in 
towers,  offices,  etc.,  operated  only  during  the 
daytime.  The  purpose  of  adding  the  pro- 
viso was  to  prescribe  shorter  hours  for  work 
for  telegraph  and  telephone  operators,  and 
other  employees,  whose  primary  and  princi- 
pal duty  require  them  to  operate  telegraphic 
instruments  and  telephone  for  transmitting, 
etc.,  orders  affecting  train  movements  gen- 
erally. And  that  such  construction  is  cor- 
rect is  evidenced  by  the  requirement  that 
such  employees  must  perform  their  duties 
at  a  fixed  place  and  that  their  hours  of 
service  at  such  place  shall  not  exceed  those 
named  in  the  proviso.  In  this  connection 
it  is  well  to  recall  the  language  of  the 
proviso:  ^Provided,  that  no  operator,*  etc., 
'shall  be  required  or  permitted  to  be  or  re- 
main on  duty  for  a  longer  period/  etc.,  'in 
all  towers,  offices,  places  and  stations,'  etc. 
— thus  evidencing  the  intention  that  such 
employees  must  have  a  fixed  place  for  work, 
and  at  such  place  they  should  not  be  re- 
quired or  permitted  to  work  a  longer  time 
than  the  number  of  hours  prescribed.  If 
the  proviso  be  construed  to  include  a  con- 
ductor, what  number  of  hours,  it  may  be 
asked,  shall  he  be  permitted  to  work  during 
the  24hour  period?  Shall  it  be  16,  13,  or 
9  hours?  Having  regard  for  the  language 
of  the  proviso,  it  will  be  scarcely  possible 
to   give  a   satisfactory   reply  to  the   ques 
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tion — a  difficulty  which  affords  additional 
ground  for  holding  that  as  to  such  employee 
the  proviso  is  altogether  inapplicable.  It 
seems  to  us  that  it  would  plainly  violate 
accepted  canons  for  construing  statutes  to 
include  in  the  proviso  a  train  conductor, 
having  no  fixed  place  for  work  except  on  a 
moving  train,  and  who,  under  the  first 
clause  of  section  2,  may  be  required  or  per- 
mitted to  work  for  the  period  of  16  hours. 
His  primary  and  chief  duty  requires  him 
to  look  after  his  train,  and  stopping  at  a 
station  to  transmit  or  receive  an  order, 
affecting  his  immediate  train,  is  a  mere  in- 
cidental service,  which  cannot  operate  to 
classify  him  as  a  telegraph  or  telephone 
operator  or  train  dispatcher.  The  conten- 
tion of  counsel  for  the  government  is  that 
train  conductors  are  included  in  the  words 
of  the  proviso,  *or  other  employee,'  who  by 
the  use  of  the  telegraph  or  telephone  dis- 
patches reports,  etc.  we  have  endeavored 
to  show  that  it  was  not  the  intention  of 
the  lawmakers  to  so  include  them.  But 
for  another  reason  the  construction  insist- 
ed upon  by  the  government  is  thought  to 
be  erroneous.  The  words  'or  other  employ^,' 
evidently  refer  to  employes  charged  with 
duties  similar  to  those  performed  by  tele- 
graph operators  and  train  dispatchers,  in 
accordance  with  the  following  recognized 
rule  for  the  construction  of  statutes:  'In  the 
enumeration  of  particulars,  general  and 
comprehensive  terms  are  sometimes  used,  in 
the  construction  of  which  reason  and  good 
sense  require  that,  if  you  would  not  violate 
the  intention  of  the  writer,  their  meaning 
must  be  restricted  to  things  of  a  like  nature 
and  description,  with  the  particulars  among 
which  they  are  found.'  3  Words  and 
Phrases,  2328.  Or,  to  state  the  rule  in 
somewhat  different  language:  'Ejusdem  g»i- 
eris  means  of  the  same  kind  or  species. 
Tlie  words  are  used  to  designate  a  rule  of 
construction:  "When  an  author  makes  use, 
first,  of  terms,  each  evidently  confined  and 
limited  to  a  particular  class  of  a  known 
species  of  things,  and  then,  after  such 
specific  enumeration,  subjoins  a  term  of 
very  extensive  signification,  this  term,  how- 
ever general  and  comprehensive  in  its  pos- 
sible import,  yet  when  thus  used,  embraces 
only  things  ejusdem  generis" — that  is,  of 
the  same  kind  or  species  with  those  com- 
prehended by  the  preceding  limited  and  con- 
fined terms.'  3  Words  and  Phrases,  2328. 
This  proviso  of  section  2  of  the  Hours  of 
Service  Act,  was  construed  by  the  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit  in 
Missouri  Pacific  Railway  Co.  v.  United 
States,  211  Fed.  893-897.  at  page  897,  128 
C.  C.  A.  271,  at  page  275,  where  it  was 
said  by  the  court:  *As  the  word  "employee" 
in  the  proviso  of  section  2  includes  "opera- 
tor** and  "train  dispatcher,*'  for  the  latter 
are  both  employees,  the  conclusion  here  is 
irresistible  that  Congress  intended  by  the 
use  of  the  words  "other  employee"  to  mean 
an  employee  engaged  primarily  in  the  same 
class  of  service  as  would  be  performed  by 
an  operator  or  train  dispatcher.*  In  our  con- 
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stniction  of  the  statute  we  have  steadily 
kept  in  view  the  beneficent  purpose  of  the 
Uw." 

In  United  States  v.  Chicago,  etc.,  R.  Co., 
(D.  C.  Idaho  1914)  219  Fed.  1011,  the  facts 
were  as  follows:  One  Perry,  a  conductor 
in  the  defendant's  service,  regularly  en- 
gaged in  and  connected  with  the  movement 
of  its  trains  in  interstate  commerce,  went 
on  duty  at  3.15  A.  M.,  with  instructions  to 
meet  another  train  of  the  defendant  at  a 
siding.  After  waiting  thirty  minutes  at 
the  siding  Perry  used  the  telephone  in- 
stalled at  that  point  for  the  purpose  of 
communicating  with  the  train  dispatcher. 
Thereafter  he  remained  on  duty  until  5.40 
P.  M.  and  was  therefore  on  duty  continu- 
ously for  a  period  of  14  hours  and  25 
minutes.  The  issue  arose,  if  under  the 
provisions  of  section  2  Perry  were  deemed 
a  conductor  onlv,  there  was  no  violation  of 
the  act,  but  if  by  reason  of  his  use  of  the 
telephone,  he  came  within  the  proviso  of 
the  section,  there  was  a  distinct  violation. 
To  the  contention  of  the  government  that 
by  using  the  telephone  at  the  siding  Perry 
automatically  became  subject  to  the  limita- 
tion applicable  to  the  class  of  employees 
covered  by  the  proviso,  the  court  said :  "  Pri- 
marily Perry  was  a  conductor  and  not  an 
operator  or  a  train  dispatcher.  By  resort 
to  the  strict  letter  of  the  proviso,  doubtless 
the  language  may  be  made  to  cover  such  a 
case;  but  the  statute  should  have  a  sensible 
construction,  and  its  general  purpose  may 
be  effected  without  adopting  a  view  so 
harsh  and  onerous  primarily  to  the  railroad 
company  but  ultimately  to  the  public,  upon 
whom  the  burden  of  expense  must  finally 
rest.  The  purpose  undoubtedly  was  to  pro- 
tect the  lives  both  of  passengers  and  of 
employ^,  and  also  to  safeguard  freight  in 
transit.  It  was  understood  that,  if  one  who 
is  engaged  as  an  operator  or  a  train  dis- 
patcher were  required  to  remain  on  duty 
continuously  for  more  than  a  certain  length 
of  time,  through  weariness  and  the  need 
of   sleep   he   might   become   inattentive   to 


his  duties  and  fail  to  hear  or  see  that  which 
he  ought  to  hear  and  see.  But  no  such 
peril  arises  in  a  case  like  this.  If,  through 
weariness,  the  conductor  should  fall  asleep, 
or  fail  to  resort  to  the  telephone,  as  directed 
by  the  general  order  above  quoted,  there 
could  be  no  danger,  for  in  such  a  con- 
tingency his  train  would  remain  in  a  place 
of  safety;  and,  upon  the  other  hand,  if  he 
does  resort  to  the  telephone  the  very  neces- 
sity of  acting  gives  assurance  that  he  will 
be  awake  and  sufficiently  alert  to  report  and 
receive  his  orders.  Certainly,  under  such 
conditions,  it  would  require  no  greater  de- 
gree of  consciousness  or  mental  activity  to 
properly  transmit  and  receive  a  telephone 
message  than  it  would  to  receive  and  currect- 
ly  read  an  order  transmitted  from  the  dis- 
patcher's office  by  telegraph  and  'delivered 
by  the  local  operator.  While  the  govern- 
ment is  insisting  upon  a  literal  acceptation 
of  the  language  of  the  proviso  in  this  par- 
ticular, it  is  under  the  necessity  of  applying 
a  more  liberal  rule  to  other  phraseology-  con- 
tained therein.  Here  is  a  siding  with  no 
station^  but  with  a  telephone  instrument 
presumably  attached  to  a  telegraph  pole. 
If,  by  reason  of  his  use  of  the  telephone. 
Perry  fell  within  the  limitations  prescribed, 
which  period  are  we  to  adopt,  nine  hours 
or  thirteen  hours?  The  statute  provides 
that  an  operator  shall  not  remain  on  duty 
for  a  longer  period  than  nine  hours  '*in  all 
towers,  oflfices,  places  and  stations  continu- 
ously operated  night  and  day."  Clearly 
this  was  not  such  a  place.  And  for  no 
longer  period  than  thirteen  hours  "in  all 
towers,  offices,  places,  and  stations  continn- 
only  during  the  daytime."  It  is  equally 
clear  that  this  was  not  such  place.  At 
least,  there  is  no  more  reason  for  saying 
that  it  was  a  place  'operated  only  duj-ing 
the  daytime'  than  a  place  'continuously 
operated  night  and  day.'  And  there  is  no 
other  alternative.  The  truth  is  that,  strict- 
ly speaking,  it  is  not  a  place  operated  either 
day   or  night." 
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Act  of  God,  etc.,  as  excusing  excess  of 
service.  —  In  general.  —  In  order  for  a  car- 
rier to  justify  an  excess  of  service  beyond 
the  fixed  period  prescribed  by  the  act,  it 
must  show  that  the  same  was  not  in  any 
respect  occasioned  by  the  lack  of  that  high 
degree  of  care  and  foresight  properly  re- 
quired of  the  carrier,  but  was  the  direct 
result  of  an  act  of  Ood,  a  casualty,  unavoid- 
able accident,  or  of  delay  that  was  the  re- 
sult of  a  cause  not  known  to  the  carrier  or 
its  officer  or  agent  in  charge  of  such  em- 
ploy4,  and  which  could  not  have  been  fore- 
seen. San  Pedro,  etc..  R.  Co.  v.  United 
States,  (C.  C.  A.  9th  Cir.  1915)  220  Fed. 
737. 

In  United  States  v.  Great  Northern  R. 
Co..  (C.  C.  A.  7th  Cir.  1915)  220  Fed.  630. 
the  court  said :  "If  the  view  that  was  acted 
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upon  by  the  court  throughout  the  trial  is 
correct,  namely,  that  'casualty'  means  any 
occurrence  or  happening,  whether  unavoid- 
able or  avoidable  by  the  exercise  of  due 
care  on  the  part  of  the  railroad,  and  there- 
fore excuses  all  delays  except  those  know- 
ingly and  willfully  caused  by  the  railroad, 
then  it  seems  clear  to  us  that  Congress 
stands  convicted  of  having  followed  up 
'casualty'  with  a  series  of  meaningless  and 
purposeless  expressions.  But,  if  &e  result 
can  fairly  be  reached,  courts  must  ascribe 
a  meaning  and  a  purpose  to  every  part  of 
a  statute.  Looking  at  the  proviao  as  a 
whole,  and  with  the  intent  of  leaving,  if 
possible,  vitality  in  all  its  parts,  we  con- 
ceive that  Congress  said  to  the  railroads: 
You  need  not  pay  penalties  for  violations 
in    the   following   instances:    Act   of   God. 
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You  are  excusable  for  delay  caused  by  tIo- 
lence  of  nature  in  which  no  human  agency 
participates  by  act  or  omission.  For  ex- 
ample, a  washout  due  to  an  unprecedented 
flood  that  was  not  and  could  not  reasonably 
have  been  anticipated.  Unavoidable  acci- 
dent. You  are  excusable  if,  at  the  time  and 
place  of  the  accident  that  caused  the  delay, 
you,  through  your  employees,  were  in  the 
exercise  of  due  care.  For  example,  a  switch- 
tender  falls  dead  at  an  open  switch  and  a 
collision  immediately  follows  without  any 
one's  fault.  Last  clause  of  the  proviso,  ex- 
planatory of  unavoidable  accident.  But 
you  are  not  excusable  if,  at  the  time  a 
train  leaves  a  terminal,  you,  through  your 
inspectors,  either  knew  or  by  the  exercise 
of  due  care  might  have  foreseen  a  cause 
that  would  be  likely  to  produce  an  accident 
and  consequent  delay.  For  example,  in- 
competent trainmen  or  defective  or  in- 
efficient drawbars  or  air  hose,  particularly 
if  vou  had  notice  of  a  succession  of  acci- 
dents  due  to  those  causes.  Casualty  (which 
must  differ  from  the  other  defenses  and 
must  not  be  so  broad  as  to  deprive  them  of 
meaning  and  use).  You  are  excusable  for 
delay  from  an  occurrence  or  happening  due 
entirely  to  an  outside  human  agency.  For 
example,  your  train  is  overturned  by  a  train 
of  another  railroad  at  a  crossing  by  reason 
of  the  other  road's  trainmen's  disobedience 
of  the  interlock  signals.  And  finally,  if 
you  cannot  establish  one  of  these  defenses 
by  a  fair  preponderance  of  the  evidence,  you 
must  pay  the  penalty  for  keeping  your  em- 
ployees on  duty  an  excessive  time." 

An  extraordinary  head  wind  or  storm, 
a  heavy  grain  movement,  or  a  hot  box  is 
not  such  an  act  of  God,  a  casualty  or  an 
unavoidable  accident  as  will  afford  an 
excuse  within  the  meaning  of  the  proviso 
of  this  section.  Great  Xorthern  R.  Co. 
v.  United  States,  (C.  C.  A.  8th  Cir.  1914) 
21 S  Fed.  302,  wherein  the  court  said: 
"It  is  a  matter  of  common  knowledge 
among  railroad  officials  and  trainmen,  as 
indicated  by  the  defendant's  testimony,  that 
hot  boxes  are  liable  to  occur  at  any  time  in 
the  operation  of  railroad  trains;  and 
officials  in  charge  of  the  running  of  such 
trains  should  be  held  to  anticipate  their 
occurrence  and  to  exercise  reasonable  dili- 
gence to  guard  against  delays  because  of 
them.  If  a  hot  box  occurs  in  the  running 
of  a  train  that  is  liable  to  prevent  it  from 
reaching  the  end  of  its  run  within  the  16- 
hour  period,  reasonable  diligence  would  re- 
•quire  that  the  car  upon  which  it  occurs 
should  be  set  out  at  the  first  opportunity, 
and  trainmen  not  continued  on  duty  over- 
time because  thereof  to  their  detriment,  and 
the  danger  to  persons  and  property  because 
of  their  lack  of  required  rest.  That  there 
was  a  heavy  grain  movement  upon  defend- 
ant's road  at  the  time  in  question  is  sure- 
ly not  an  unavoidable  casualty,  nor  is  it 
a  cause  that  cannot  be  known  or  foreseen  in 
the  exercise  of  proper  diligence  upon  the 
part  of  the  officials  in  charge  of  the  running 
of  trains   before  they  are  sent  oiit.     Nei- 
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ther  is  an  'extraordinary  head  wind'  or 
a  storm,  that  does  not  cause  obstructions  to 
or  breaks  in  the  track  or  roadbed  that  may 
delay  trains  to  some  extent  in  making  their 
ordinary  running  time,  a  cause  not  to  be  an- 
ticipated or  foreseen  by  train  officials;  and 
violations  of  the  law  in  working  the  train- 
men overtime  can  easily  be  avoided  by  re- 
lieving them,  if  necessary.  In  other  words, 
the  proviso  in  section  3  of  the  act  does 
not  relieve  the  officials  in  charge  of  train 
crews  from  exercising  proper  diligence  to 
avoid  working  them  overtime;  and  proper 
diligence  requires  train  officials  to  know 
whether  or  not  engines  and  cars  are  in 
proper  condition  for  use  when  starting  them 
upon  a  run." 

In  Northern  Pac.  R.  Co.  v.  United  States, 
(C.  C.  A.  9th  Cir.  1914)  213  Fed.  577,  it 
was  held  that  a  storm  and  snowfall  of  un- 
usual and  unprecedented  violence,  which 
destroyed  all  means  of  communication  with 
the  operators  and  dispatchers  of  the  rail- 
road company  by  telephone  or  telegraph, 
was  not  such  an  "act  of  God"  under  the 
statute  as  absolved  the  company  from 
liability  for  continuing  two  members  of 
the  crew  on  duty  as  watchmen  after  the 
train  was  stopped  and  the  rest  of  the  crew 
laid  off. 

Casualty.  —  Sudden  illness  has  been  held 
to  be  an  unavoidable  casualty  within  the 
meaning  of  the  proviso.  United  States  v. 
New  York,  etc.,  R.  Co.,  (N.  D.  N.  Y.  1914) 
216  Fed.  702,  wherein  it  appeared  that  a 
train  dispatcher  whose  hours  commenced 
at*  11  P.  M.  was  taken  ill,  suddenly  and 
unexpectedly,  so  that  he  was  unable  to  re- 
port for  duty,  and  thereupon  in  the  emer- 
gency, the  superintendent  continued  on 
duty,  as  a  substitute  for  the  dispatcher,  a 
copy  operator,  for  a  time  beyond  which  in 
any  24  hours  an  operator  cannot  be  em- 
ployed without  incurring  the  prescribed 
penalty.  Holding  that  the  transaction  was 
within  the  proviso  applicable  to  a  case  of 
casualty,  the  court  said:  '*As  to  the  trans- 
action of  July  22,  1913,  the  sudden  and  un- 
expected sickness  of  Brookins  absolutely 
disabled  him.  It  was  not  an  accident,  with- 
in the  commonly  accepted  definition  of  the 
word.  Was  it  a  casualty?  Brookins  was 
a  part  of  the  railroad  itself,  in  that  he  was 
one  of  its  employes  engaged  in  the  running 
and  operation  of  its  trains.  Without  Brook- 
ins and  others  like  him  the  road  could  not 
operate,  and  hence,  when  he  broke  down 
suddenly  and  unexpectedly,  the  railroad  it- 
self, through  its  operating  forces,  was  acted 
upon.  If  Brookins,  on  his  tcay  to  take  his 
trick,  had  been  run  over  by  an  automobile 
and  killed  or  seriously  injured,  without 
fault  on  his  part,  so  as  to  disable  him,  there 
would  have  occurred,  not  only  an  accident 
(unavoidable  so  far  as  he  and  the  defend- 
ant railroad  were  concerned),  but  a  casual- 
ty. In  my  judgment  in  such  a  case  the  pro- 
visions of  the  act  would  not  apply.  Here 
Brookins  without  fault,  at  home,  resting, 
and  preparing  to  take  his  trick  at  11  P.  M., 
was  taken  sick  without  fault  on  his  part 
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and  disabled.  It  was  unforeseen,  and  un- 
expected, and  unusual.  It  happened  and  be- 
gan to  be  without  design.  It  was  a  for- 
tuitous event.  If  this  sickness  was  the 
result  of  some  act  of  Brookins,  as  overeat- 
ing, or  eating  impure  food,  or  exposure, 
it  was  an  event  happening  without  the  con- 
currence of  his  will,  or  that  of  the  cook  or 
any  other  person.  Here  there  is  no  claim, 
pretense  or  suggestion  that  Brookins  will- 
fully or  intentionally  brought  on  his  sudden 
sickness,  or  was  guilty  of  any  act  of  com- 
mission or  omission  which  did,  and  I  think 
the  transaction  of  July  22,  1913,  is  within 
the  proviso  that :  'The  provisions  of  this  act 
shall  not  apply  in  case  of  casualty,  or  un- 
avoidable accident,  or  the  act  of  dod.'"  It 
was  further  held  that  the  sudden  and  unex- 
pected death  of-  the  mother  of  a  train  dis- 
gatcher,  who  was  living  within  his  own 
ousehold,  and  which  caused  him  to  remain 
away  from  work  thereby  making  it  neces- 
sary to  put  an  operator  on  his  trick  and 
keep  him  on  duty  beyond  the  permitted 
period  of  continuous  service  was  an  un- 
avoidable casualty  within  the  proviso  of 
the  act. 

Continuance  on  duty  to  end  of  run.  —  In 
United  States  v.  Atchison,  etc.,  R.  Co.,  (D. 
C.  Ariz.  1914)  212  Fed.  1000,  the  govern- 
ment contended  that  if  a  train  was  delayed 
by  reason  of  any  of  the  causes  set  out  in 
the  proviso  in  section  3,  the  train  crew 
could  not  lawfully  continue  on  duty  to  the 
terminal  or  end  of  the  run,  but  should  pro- 
ceed to  the  next  suitable  stopping  place  and 
there  tie  up  and  relieve  the  crew.  Holding 
that  there  was  nothing  in  the  act  to  au- 
thorize such  a  construction,  the  court  said: 
"It  is  contended  by  the  government  that  it 
was  unlawful  for  the  defendant  company  to 
have  caused  its  employees  to  work  or  re- 
main on  duty  after  the  16-hour  limit,  longer 
than  was  necessary  to  reach  the  first  proper 
stopping  place  where  its  crew  could  have 
been  replaced,  and  there  it  should  have  been 
tied  up,  and  that  it  was  its — 'duty  to  have 
suitable  stopping  places  where  rest  can  be 
bad  for  its  employees,  or  proper  places 
along  its  route  proportionate  to  the  exigen- 
cies of  the  business.'  It  has  been  «aid  that 
this  act  is  remedial  in  its  nature,  and 
should  'receive  such  construction  as  will 
give  its  general  purpose  reasonable  effect.' 
To  this  we  are  agreed;  but  at  the  same 
time  we  cannot  lend  ourselves  to  a  con- 
struction which  would  violate  the  plain 
letter  of  the  act  and  entirely  destroy  the 
proviso  therein  contained.  Had  Congress 
not  intended  that  the  carriers  should  be 
relieved  in  case  of  casualty,  unavoidable 
accident,  or  the  act  of  God,  it  would  not 
have  inserted  the  proviso  in  the  act.  It  is 
a  well-known  fact  that  this  legislation  was 
before  Congress  for  many  months,  and  that 
much  testimony  was  taken  by  the  several 
committees  of  that  body  before  the  final 
draft  of  the  act  was  completed;  and  we 
must  assume  that  Congress  intended  that 
the  carriers  should  be  excused  from  the 
penalties  of  the  act,  and  that  the  act  should 


not  apply  whenever  the  delay  was  caused 
by  casualty,  unavoidable  accident,  or  act  of 
God.  The  plain  wording  of  the  proviso 
involved  is:  'The  provisions  of  this  act 
$hall  not  apply  in  any  case  of  casualty  or 
unavoidable  accident  or  the  act  of  God;  nor 
where  the  delay  was  the  result  of  a  cause 
not  k^nown  to  the  carrier  or  its  officer  or 
agent  in  charge  of  such  employee  at  the 
time  said  employee  left  a  terminal,  and 
which  could  not  have  been  foreseen.'  How, 
then,  can  this  court  assess  a  penalty  in  a 
case  like  the  one  at  bar,  where  it  is  plainly 
shown  that  the  crew  were  kept  on  duty  by 
reason  of  casualty  or  unavoidable  accident, 
in  face  of  the  statute,  which  for  such  causes 
excuses  defendant?  In  cases  of  this  nature, 
to  adopt  the  construction  contended  for  by 
the  government  would  be  equivalent  to  nul- 
lifying the  proviso  contained  in  the  act,  and 
would  require  of  the  defendant  the  perform- 
ance of  a  duty  not  only  not  required,  but 
expressly  excused  by  the  act  itself.  In  this 
connection,  it  might  be  well  to  refer  to  the 
administrative  rulings  of  the  Interstate 
Commerce  Commission,  as  contained  in  its 
Twenty-Second  Annual  Report,  dated  De- 
cember 24,  1908.  In  referring  to  the  act  in 
question,  the  Commission  said:  'Questions 
immediately  arose  as  to  its  proper  interpre- 
tation. With  a  view  to  explaining  in  so 
far  as  possible  those  features  of  the  act 
which  might  be  claimed  to  be  ambiguous, 
the  Commission  issued  the  following  admin- 
istrative rulings:  ♦  •  •  "Section  3. 
*  •  *  Employees  unavoidably  delayed 
by  reason  of  causes  that  could  not,  at  the 
commencement  of  a  trip,  have  been  foreseen, 
may  lawfully  continue  on  duty  to  the  ter- 
minal or  end  of  that  run.*"  Thus  it  ap- 
pears that  the  Commission  to  which  was 
intrusted  the  execution  of  this  law,  and 
whose  duty  it  was  to  ascertain  whether  or 
not  its  provisions  were  being  observed,  not 
only  ruled  that,  'Employees  unavoidably  de- 
layed by  reason  of  causes  that  could  not, 
at  the  commencement  of  a  trip,  have  been 
foreseen,  may  lawfully  continue  on  duty  to 
the  terminal  or  end  of  that  run,'  but  ac- 
tually used  the  words  'terminal'  and  'end 
of  that  run*  synonymously.  In  other  words, 
they  not  only  denned  the  word  'terminal'' 
to  mean  the  equivalent  of  the  end  of  that 
run,  but  actually  held  that  employees  un- 
avoidably detained  by  reason  of  causes  that 
could  not,  at  the  commencement  of  the  trip, 
have  been  foreseen  may  'lawfully  continue 
on  duty  to  the  terminal  or  end  of  that  run.' 
See  Conference  Rulings  of  the  Commission 
issued  April  1,  1911,  page  24,  Rule  287, 
which  is  as  follows:  'Any  employee  so  de- 
layed may  therefore  continue  on  duty  to> 
the  terminal  or  end  of  that  run.  The  pro- 
viso quoted  removes  the  application  of  the 
law  to  that  trip.'  " 

Telegraph  operators,  etc.,  as  subject  ta 
proviso.  —  It  has  been  held  that  the  proviso- 
of  this  section  exempts  a  common  carrier 
from  liability  for  the  penalty  specified 
therein  when  in  case  of  casualty,  unavoid- 
able accident  or  the  act  of  God  it  neces- 
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sarily  requires  or  permits  a  telegraph  oper- 
ator, train  dispatcher,  or  other  employee  of 
their  class  to  serve  beyond  the  time  limited 
for  hiB  service  by  section  2  of  this  act. 
United  States  v.  Missouri  Pac.  R.  Co.,  (C. 
C.  A.  8th  Cir.  1914)  213  Fed.  169. 

Nature  of  action  and  rules  governing.— 
Actions  for  violation  are  civil  and  the  rules 
governing  civil  proceduse  apply.  Delano  v. 
United  States,  (C.  C.  A.  7th  Cir.  1915)  220 
Fed.  635. 

Pleading.  —  The  plaintiff  in  its  pleading 
need  not  negative  that  the  acts  and  conduct 
of  the  defendant  complained  of  came  within 
an  exception  of  the  act.  United  States  v. 
Great  Northern  R.  Co.,  (C.  C.  A.  7th  Cir. 
1915)  220  Fed.  630,  wherein  the  court  said: 
"The  principle  (for  the  rule  is  not  a  mere 
artificiality)  is  this:  If  a  statute  puts  an 
exception  or  limitation  into  the  definition 
of  duty,  then  a  plaintiff,  counting  on  a 
breach  of  the  duty,  must  plead  and  prove 
the  negative  of  the  exception  or  limitation. 
Example:  A  statute  requires  a  railroad  to 
maintain  fences  along  its  right  of  way  ex- 
cept at  highway  crossings  and  within  the 
limits  of  cities  and  towns.  Plaintiff,  dam- 
aged by  reason  of  a  break  in  the  fence,  must 
plead  and  prove,  in  order  to  establish  a 
failure  in  duty,  that  the  break  in  the  fence 
(existed  outside  of  highway  crossings  and 
the  limits  of  cities  and  towns.  If,  however, 
a  statute  gives  a  general  definition  of  duty 
and  then  subsequently  provides  that  a  vio- 
lator shall  not  be  liable  under  such  and 
such  circumstances,  plaintiff  need  plead 
and  prove  no  more  than  the  violation  of 
the   duty   as   defined,   and   defendant  must 

Elead  and  prove  the  circumstances  that  save 
im  from  liability.  Example:  A  railroad 
fencing  statute  in  the  same  words  as  above, 
which  then  adds  that  the  statute  shall  not 
apply  in  any  case  of  casualty  or  unavoid- 
able accident  or  act  of  God  unless  the  rail- 
road has  failed  to  use  diligence  in  making 
repairs  after  actual  or  constructive  notice 
of  the  break.  Under  such  a  statute,  plain- 
tiff must  plead  and  prove,  as  before,  the 
negative  of  the  limitation  in  the  definition, 
but  not  the  negative  of  all  possible  legal 
excuses;  if  any  such  exists,  it  must  be 
pleaded  and  proven  as  a  defense  against  the 
consequences  of  the  violation  of  the  defined 
duty.  As  the  proviso  in  the  hours  of  serv- 
ice statute  is  not  an  exception  or  limita- 
tion in  the  definition  of  duty,  but  only  sub- 
sequently affords  certain  exemptions  from 
liability  for  violations  of  the  defined  duty, 
the  court  erred  in  requiring  plaintiff  to 
amend  its  complaint  by  negativing  all  pos- 
sible legal  excuses  for  the  violations  that 
were  duly  set  forth." 

An  allegation  of  an  answer  that  the  acci- 
dent was  unavoidable  and  could  not  have 
been  foreseen  must  be  taken  as  true  against 
a  demurrer.  United  States  v.  Soiitliern 
Pac.  Co.,  (C.  C.  A.  9th  Cir.  1915)  220  Fed. 
745,  folloicing  Missouri,  etc.,  R.  Co.  v.  Unit- 
ed SUtes,  (1913)  231  U.  S.  112,  34  S.  Ct. 
26,58  U.  S.  (L.  ed.)  144. 
Burden  of  proof.  — —  When  the  evidence  on 
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behalf  of  the  government  shows  without 
dispute  that  an  employee  was  required  to 
remain  on  duty  more  than  16  consecutive 
hours  without  being  relieved  from  duty,  the 
burden  is  cast  upon  the  defendant  of  alleg- 
ing and  proving,  by  the  greater  weight  of 
testimony,  facts  which  bring  it  within  the 
proviso  of  this  section.  Great  Northern  R. 
Co.  V.  United  States,  (C.  C.  A.  8th  Cir. 
1914)  218  Fed.  302. 

Proof  of  affirmative  defense.  — If  af- 
firmative defenses  are  pleaded,  the  proof 
should  bring  the  case  clearly  within  the 
letter  as  well  as  within  the  spirit  of  the 
proviso.  United  States  v.  Great  Northern 
R.  Co.,  (C.  C.  A.  7th  Cir.  1915)  220  Fed. 
630. 

Questions  for  jury.  —  The  elements  and 
circumstances  important  to  be  taken  into 
consideration  in  determining  whether  or  not 
a  casualty  is  within  the  terms  of  the  pro- 
viso of  this  section  should  be  submitted  to 
the  jury,  under  appropriate  instructions,  to 
determine  whether  the  defendant  had  taken 
sufiicient  precautions  when  it  started  its 
engine  or  train,  and  whether  the  delays 
which  occurred  were  the  result  of  causes 
which  could  have  been  foreseen  by  exercise 
of  the  necessary  diligence  and  foresight. 
United  States  v.  Delaware,  etc.,  R.  Co.,  (C. 
C.  A.  2d  Cir.  1914)  218  Fed.  608;  United 
States  V.  New  York  Cent.,  etc.,  R.  Co.,  (C. 
C.  A.  2d  Cir.  1914)  218  Fed.  611. 

In  United  States  v.  Lehigh  Valley  R.  Co., 
(C.  C.  A.  2d  Cir.  1914)  219  Fed.  532,  it 
appeared  that  the  casualties  or  unavoidable 
accidents  which  were  relied  on  to  bring  the 
case  within  the  provisions  of  this  section 
were  an  unusually  high  wind  while  the 
train  was  going  up  a  grade,  a  broken  tail 
pin  and  a  not  box.  The  delays  occasioned 
by  a  concurrence  of  all  three  caused  the 
statutory  hours  of  service  to  be  exceeded. 
The  court  said:  "The  breaking  of  parts  of 
cars  or  engine  and  the  heating  of  journals 
are  matters  of  not  infrequent  occurrence, 
and  are  guarded  against  by  inspection  and 
carefulness  in  handling  trains.  Inspection 
and  care  will  not  wholly  prevent  breakage 
or  heating,  but  they  will  make  such  acci- 
dents less  frequent.  In  the  New  York  Cen- 
tral Case  [218  Fed.  611],  where  the  case 
was  sent  to  the  jury,  we  approved  the  in- 
struction given  by  the  court  that  it — *was 
not  enough  for  the  defendant  to  show  that 
the  delay  was  caused  by  a  hot  box  or  jour- 
nal, but  it  must  be  shown  to  your  satisfac- 
tion that  the  cause  of  delay  could  not  have 
been  foreseen  or  prevented  by  the  exercise 
of  such  care  and  diligence  as  the  condition 
and  situation  required.  The  defendant  must 
have  on  hand  and  ready  for  use  proper  and 
sufiicient  material  for  packing,  must  show 
that  there  was  proper  inspection  before  the 
train  went  on  its  run  or  during  the  course 
of  its  run,  that  reasonable  care  was  exer- 
cised to  prevent  delays  to  the  employees  of 
the  character  specified  in  the  statute. 
*  •  *  Evidence  was  given  in  detail  to 
show  just  what  was  done  regarding  inspec- 
tion and  the  prevention  of  any  delay,  and 
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it  remains  for  you  to  determine  as  a  ques- 
tion of  fact  whether  reasonable  care  was 
taken  to  anticipate  such  an  occurrence.' 
This  was  in  accordance  with  the  course 
approved  by  the  Circuit  Court  of  Appeals 
for  the  Eighth  Circuit  in  U.  S.  v.  Kansas 
City  Southern  Railroad,  202  Fed.  828,  121 
C.  C.  A.  136,  where  delay  arose  because  of 
leaky  flues  and  a  defective  shaker-rod,  and 
the  court  said  that  the  'case  should  have 
been  submitted  to  the  jury,  under  appro- 
priate  instructions,  to  determine  whether 
the  defendant  has  taken  proper  precautions 
to  see  that  its  engine  was  in  proper  condi- 
tion when  it  started,  and  whether  the  delays 
which  occurred  were  the  result  of  causes 
which  could  not  have  been  foreseen  by  ex- 
ercise of  the  necessary  diligence  and  fore- 
sight.'    In  the  Delaware-Lackawanna  Case 


[218  Fed.  608],  there  was  a  break  in  the 
knuckle  of  a  drawhead  and  the  blowing  out 
of  a  cylinder  head.  There  was  testimony  as 
to  what  inspection  there  had  been  of  these 
parts,  and  the  court  directed  a  verdict  for 
defendant.  We  reversed,  holding  that,  as 
all  this  testimony  came  from  employees  of 
defendant,  the  government  was  entitled  to 
have  the  cause  sent  to  the  jury  under  ap- 
propriate instructions.  In  the  case  at  bar 
there  was  testimony  as  to  the  nature  of 
the  flaw  in  the  tail  pin,  and  also  as  to 
what  had  been  done  as  to  packing  and  in- 
spection of  the  bearing  which  heated.  In 
view  of  our  two  decisions  above  referred  to, 
we  think  this  testimony  should  have  been 
submitted  to  the  jury,  as  it  was  in  the  New 
York  Central  Case,  under  proper  instruc- 
tions." 
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I.  Intboductoby. 
II.  Employes     Engaged    in    Intebstate 

COMMBBCE. 

III.  Employee    Engaged    in     Intebstate 

COMMEBCE. 

IV.  Negligence  and  Assumption  or  Risk. 
V.  Actions. 

I.  Intboductoby. 

Constitutionality.  —  The  Employers'  Lia- 
bility Act  of  Congress  of  June  11,  1906  (34 
SUt.  232,  c.  3073  [1909  Supp.  Fed.  St. 
Annot.  585  note] ) ,  was  declared  unconstitu- 
tional by  the  Supreme  Court  of  the  United 
States,  because  it  included  subjects  wholly 
outside  the  power  of  Congress  under  the 
commerce  clause  of  the  Constitution — that 
is,  subjects  relating  to  intrastate  commerce. 
Employers'  Liability  Cases,  (1908)  207  U. 
S.  463,  28  S.  Ct.  141,  62  U.  S.  L.  ed.)  297. 
Following  that  decision  Congress  passed  the 
act  of  1908,  which  in  plain  language  limited 
its  application  to  interstate  commerce  and 
to  "any  person  suffering  injury,  while  he  is 
employed  by  such  carrier  in  such  com- 
merce." The  evident  purpose  of  this  act 
was  to  limit  its  application  to  interstate 
subjects  and  to  correct  what  the  Supreme 
Court  of  the  United  States  had  pointed  out 
as  a  fatal  defect  in  the  act  of  1906.    Hench 

V.  Pennsylvania    R.    Co.,    (1914)    246    Pa. 
St.  1,  91  Atl.  1056.  L.R.A.1915D  557. 

In  Illinois  Cent.  R.  (Do.  v.  Behrens, 
(1914)  233  U.  S.  473,  34  S.  Ct.  646,  58 
U.  S.  (L.  ed.)  1051,  Ann.  Cas.  1914,  c.  183, 
the  language  of  the  opinion  is  as  follows: 
"Considering  the  status  of  the  railroad  as 
a  highway  for  both  interstate  and  intra- 
state commerce,  the  interdependence  of  the 
two  classes  of  traffic  in  point  of  movement 
and  safety,  the  practical  difficulty  in  sepa- 
ratinsr  or  dividing  the  general  work  of  the 
switching  crew,  and  the  nature  and  extent 
of  the  power  confided  to  Congress  by  the 
commerce  clause  of  the  Constitution,  we  en- 
tertain no  doubt  that  the  liability  of  the 
carrier  for  injuries  suffered  by  a  member 


*of  the  crew  in  the  course  of  its  general 
work  was  subject  to  regulation  by  Congress, 
whether  the  particular  service  being  per- 
formed at  the  time  of  the  injury,  isolatedly 
considered,  was  in  interstate  or  intrastate 
commerce.  The  decision  in  Employer's  Lia- 
bility Cases  (Howard  v.  Illinois  C.  R.  Co.), 
207  U.  S.  463,  52  L.  ed.  297,  28  Sup.  Ct. 
Rep.  141,  is  not  to  the  contrary,  for  the 
act  of  June  11,  1906  (34  Stat,  at  L.  232, 
chap.  3073,  U.  S.  Comp.  Stat.  Supp.  1911, 
p.  1316),  there  pronounced  invalid,  at- 
tempted to  regulate  the  liability  of  every 
carrier  in  interstate  commerce,  whether  by 
railroad  or  otherwise,  for  any  injury  to  any 
employee,  even  though  his  employment  had 
no  connection  whatever  with  interstate  com- 
merce." 

Scope  and  purpose  of  act  —  The  federal 
Employers'  Liability  Act  is  an  act,  as  its 
name  imports,  to  regulate  the  liability  of 
employers,  and,  as  its  body  shows,  is  ap- 
plicable only  to  liability  in  tort  for  negli- 
gence. Ko  new  right  of  action  is  given. 
AH  that  is  done  is  to  take  >away  certain 
defenses  which  had  come  to  be  thought  un- 
just. The  legal  liability  of  the  employer 
under  the  act  does  not  depend  upon  the 
terms  of  the  contract  of  service,  and  is 
neither  increased  nor  diminished  thereby. 
The  amount  of  the  pecuniary  liability  is  in 
no  way  regulated  or  limited.  The  act  ap- 
plies only  to  certain  classes  of  emplovers. 
Rounsaville  v.  Central  R.  Co.,  (1915)  87  N. 
J.  L.  371,  94  Atl.  392,  wherein  it  was  held 
that  the  federal  Employers'  Liability  Act 
dealt  with  an  entirely  separate  matter  from 
the  New  Jersey  Workmen's  Compensation 
Act.  Rounsaville  v.  Central  R.  Co.,  (1915) 
87  N.  J.  L.  371,  94  Atl.  392. 

The  act  was  intended  to  apply  only  in 
certain  cases,  thus  recognizing  that  there 
was  a  class  of  cases  which  might  arise  be- 
tween a  common  carrier  bv  railroad  and  its 
employees  in  which  the  act  had  no  applica- 
bilitv.  Baltimore,  etc.,  R.  Co.  v.  Whitacre, 
(1915)  124  Md.  411,  92  Atl.  1060. 

The  act  declared  two  distinct  and  inde- 
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pendent  liabilities  resting  upon  tbe  common 
foundation  of  a  wrongful  injury:  (1)  lia- 
bility to  the  injured  employee  for  which  he 
alone  can  recover ;  and  ( 2 ) ,  in  case  of  death, 
liability  to  his  personal  representative  "for 
the  benefit  of  the  surviving  widow  or  hus- 
band and  children,"  and  if  none,  then  of  the 
parents,  which  extends  only  to  the  pecun- 
iary loss  and  damage  resulting  to  them  by 
reason  of  the  death.  Garrett  v.  Louisville, 
etc.,  R.  Co.,  (1914)  236  U.  S.  308,  35  S.  Ct. 
32,  59  U.  S.  (L.  ed.)  242,  affirming  (C.  C. 
A.  6th  Cir.  1912)  197  Fed.  715. 

The  federal  act  is  applicable  only  to 
wrongs  suffered  by  employees  while  em- 
ployer and  employee  are  engaged  in  inter- 
state commerce.  Felton  v.  Illinois  Cent.  R. 
Co.,   (la.  1914)  150  N.  W.  236. 

''Common  carriers  by  railroad."  —  In 
Erie  R.  Co.  v.  Jacobus,  (C.  C.  A.  3d  Cir. 
1915)  221  Fed.  335,  the  court  said:  "In 
considering  the  statute  in  connection  with 
the  history  of  congressional  enactments 
upon  the  subject  of  employers'  liability, 
it  is  clear  that  in  limiting  the  statute 
of  1908  to  common  carriers  'by  railroad' 
Congress  endeavored  to  avoid  one  of  the 
constitutional  objections  made  to  the  act  of 
1906  (Employers'  Liability  Cases,  207  U.  8. 
463,  28  Sup.  Ct.  141,  52  L.  ed.  297),  and 
that  it  did  not  attempt  or  intend  to  define 
the  instrumentalities  upon  which  their  lia- 
bility for  negligence  should  exist  or  by 
which  it  should  be  limited.  The  expression 
*by  railroad'  is  but  descriptive  of  the  kind 
of  common  carriers  to  which  the  statute  re- 
lates, distinguishes  them  from  common  car- 
riers of  other  classes  to  which  the  act  does 
not  extend,  and  describes  the  kind  of  em- 
ployers and  employees  who  are  respectively 
charged  with  and  protected  by  its  provi- 
sions, under  the  power  of  Congress  to  make 
such  classifications  and  distinctions.  Sec- 
ond Employers'  Liability  Cases,  223  U.  S.  1, 
52.  32  Supl  Ct.  169,  56  L.  ed.  327,  38  L.R.A. 
(N.S.)  44.  If  the  expression  'common  car- 
riers by  railroad,'  as  used  in  the  title  of  the 
act,  is  open  to  debate,  the  clear  expression  of 
the  act  itself  with  respect  to  carriers'  liabili- 
ties in  connection  with  the  instrumentalities 
of  railroad  operation,  including  by  enumera- 
tion boats  and  wharves,  discloses  that  the 
scope  of  the  act  was  intended  to  include  the 
liability  of  carriers  for  their  negligence,  or 
that  of  their  employees,  occurring  upon  or 
in  connection  with  those  instrumentalities 
while  engaged  in  interstate  commerce." 

The  federal  Employers'  Liability  Act  of 
1908,  refers  only  to  interstate  carriers  by 
railroad,  and  does  not  apply  to  a  railroad 
company  whose  sole  relation  to  the  employee 
is  as  lessee  of  a  canal  on  which  said  em- 
ployee works  for  wages  paid  by  the  railroad 
company.  Hammill  v.  Pennsylvania  R.  Co., 
(1915)  87  N.  J.  L.  388,  94  Atl.  313. 

Lord  Campbell's  Act  as  model.  —  The 
federal  Employers'  Act  was  modelled  after 
Lord  Campbell's  Act.  Kansas  City  South- 
cm  R.  Co.  V.  Leslie,  (1914)  112  Ark.  305, 
167  S.  W.  83,  Ann.  Cas.  1915B  834. 

Decision  of  federal  court  as  controlling. 


—  The  decisions  of  the  federal  courts  with 
respect  to  the  construction  and  operation  of 
the  act  control.  Hawkins  v.  St.  Louis,  etc., 
R.  Co.,  (1915)  189  Mo.  App.  201,  174  S.  W. 
129. 

State  laws  superseded.  —  It  is  settled 
that  since  Congress,  by  the  act  of  1908, 
took  possession  of  the  field  of  the  employ- 
er's liability  to  employees  in  interstate 
transportation  by  rait,  all  state  laws  upon 
the  subject  are  superseded.  Seaboard  Air 
Line  R.  Co.  v.  Horton,  (1914)  233  U.  S. 
492,  34  S.  Ct.  635,  58  U.  S.  (L.  ed.)  1062, 
Ann.  Cas.  1915B  475,  L.R.A.  1915C  1,  re- 
versing (1913)  162  N.  C.  424,  78  S.  E.  494; 
Tavlor  v.  Taylor,  (1914)  232  U.  S.  363,  34 
S.  Ct.  350,  68  U.  S.  (L.  ed.)  638;  Chicago, 
etc.,  R.  Co.  v.  Devine,  (1915)  239  U.  S.  52, 
36  S.  Ct.  27,  affirming  (1914)  266  III.  248, 
107  N.  E.  595;  Chicago,  etc.,  R.  Co.  v. 
Wright,  (1916)  239  U.  S.  548,  36  S.  Ct. 
185,  affirming  (1914)  96  Neb.  87,  146  N.  W. 
I(y24;  Delaware,  etc.,  R.  Co.  v.  Yurkonis, 
(C.  C.  A.  2d  Cir.  1915)  220  Fed.  429;  Peek 
V.  Boston,  etc.,  R.  Co.,  (N.  D.  N.  Y.  1915) 
223  Fed.  448;  Ex  parte  Atlantic  Coast  Line 
R.  Co.,  (Ala.  1914)  67  So.  256;  Atlantic 
Coast  Line  R.  Co.  v.  Jones,  (1915)  12  Ala. 
App.  419,  67  So.  632;  Smith  v.  Industrial 
Accident  Commission,  (1915)  26  Cal.  App. 
560,  147  Pac.  600;  Flanders  v.  Georgia,  etc., 
R.  Co.,  (1914)  68  Fla.  479,  67  So.  68;  Van- 
dalia  R.  Co.  v.  Stringer,  (1914)  182  Ind. 
676,  106  N.  E.  865;  Southern  R.  Co.  v. 
Howerton,  (1914)  182  Ind.  208,  106  N.  E. 
1025;  McGarvey  v.  McGarvey,  (1915)  163 
Ky.  242,  173  S.  W.  765;  La  Casse  v.  New 
Orleans,  etc.,  R.  Co.,  (1914)  135  La.  129, 
64  So.  1012;  Penny  v.  New  Orleans,  etc., 
R.  Co.,  (1914)  135  La.  962,  66  So.  313; 
Knapp  V.  Great  Northern  R.  Co.,  (1915) 
130  Minn.  405,  153  N.  W.  848;  Vaughan  v. 
St.  Louis,  etc.,  R.  Co.,  (1914)  177  Mo.  App. 
155,  164  S.  W.  144;  Miller  v.  Kansas  City 
Western  R.  Co.,  (1914)  180  Mo.  App.  371, 
168  S.  W.  336;  Mcintosh  v.  St.  Louis,  etc., 
R.  Co.,  (1914)  182  Mo.  App.  288,  168  S.  W. 
821;  Hearst  v.  St.  Louis,  etc.,  R.  Co., 
(1915)  188  Mo.  App.  36,  173  S.  W.  86; 
Hawkins  v.  St.  Louis,  etc.,  R.  Co.,  (1915) 
189  Mo.  App.  201,  174  S.  W.  129;  Erie  R. 
Co.  v.  Welsh,  (1913)  89  Ohio  St.  81,  105 
N.  E.  189;  St.  Louis,  etc.,  R.  Co.  v.  Snowden, 
(Okla.  1915)  149  Pac.  1083;  Kamboris  v. 
Oregon-Washington  R.,  etc.,  Co.,  (1915)  75 
Ore.  358,  146  Pac.  1097;  Jones  v.  Charles- 
ton, etc.,  R.  Co.,  (1914)  98  S.  C.  197,  82 
S.  E.  415;  Bramlctt  v.  Southern  R.  Co., 
(1914)  98  S.  C.  319,  82  S.  E.  501;  Shannon 
V.  Boston,  etc.,  R.  Co.,  (1014)  77  N.  H. 
349,  92  Atl.  167;  Southern  R.  Co.  v.  Jacobs, 
(1914)   116  Va.  189,  81  S.  E.  99. 

Where  the  injury  occurs  in  interstate 
commerce,  the  federal  act  is  controlling, 
and  a  recovery  cannot  be  had  under  the 
common  law  or  statute  law  of  the  state; 
in  other  words,  the  federal  act  is  exclusive 
in  its  operation  and  not  merely  cumulative. 
On  the  other  hand  if  the  injury  occurs  out- 
side of  interstate  commerce,  the  federal 
act  is  without  application  and  the  law  of 
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the  state  is  controlling.  Wabash  R.  Co.  ▼. 
Hayes,  (1914)  234  U.  S.  86,  34  S.  Ct.  729, 
58  U.  S.  (L.  ed.)  1226. 

The  federal  act  in  the  field  covered  by  it 
supersedes  all  state  statutes.  As  to  matters 
within  the  scope  of  the  federal  power,  legis- 
lation by  Congress  is  supreme.  So  long  as 
Congress  had  not  acted  as  to  liability  for 
injuries  received  by  employees  of  railroads 
while  engaged  in  interstate  commerce,  legis- 
lation bv  Uie  states  touching  that  subject, 
being  within  the  police  power,  was  valid. 
But  when  Congress  exerted  its  jurisdiction 
to  regulate  in  this  respect  commerce  be- 
tween the  states,  state  statutes  previously 
operative  in  that  sphere  yielded  to  its  para- 
mount and  exclusive  power.  The  federal 
act  has  no  greater  extent.  It  does  not  un- 
dertake to  affect  the  force  of  the  state  stat- 
ute in  its  appropriate  sphere.  The  state 
law  is  as  supreme  and  exclusive  in  its  appli- 
cation to  intrastate  commerce  as  is  the  fed- 
eral law  to  interstate  commerce.  If  the 
employee  of  a  railroad  engaged  in  both  inter- 
state and  intrastate  commerce  is  injured  or 
killed  while  in  the  former  service,  the  car- 
rier's liability  is  controlled  and  must  be 
determined  solely  by  the  federal  law;  if  in 
the  latter  service  such  liability  rests  wholly 
upon  the  state  law.  Corbett  v.  Boston,  etc., 
R.  Co.,  (1914)  219  Mass.  351,  107  N.  E.  60. 

Where  a  state  statute  relating  to  an  em- 
ployer's liability  for  an  injury  to  an  em- 
ployee is  so  similar  to  that  of  the  United 
Stetes  that  the  liability  of  the  employer 
does  not  appear  to  be  affected  by  the  (}ues- 
tion  which  of  them  governs  the  case  it  is 
unnecessary  for  the  United  States  supreme 
court  to  decide  which  law  applies.  Kjsnsas 
City  Western  R.  Co.  v.  McAdow,  (1916) 
240  U.  S.  61. 

The  common  law  right  of  a  father  to  re- 
cover for  an  injury  to  his  infant  son  is  not 
repealed  by  this  act.  Tonsellito  v.  New 
York  Cent.,  etc.,  R.  Co.,  (1916)  87  N.  J.  L. 
651,  94  Atl.  804. 

Liability  of  coemployeet.  —  Coemployees 
cannot  be  sued  under  this  act.  Thompson 
V.  Cincinnati,  etc.,  R.  Co.,  (1916)  165  Ky. 
256,  176  S.  W.  1006,  wherein  the  court  said: 
"The  federal  act  provided  only  for  recovery 
by  employees  against  a  'common  carrier  by 
railroad  while  engaged  in  commerce  between 
any  of  the  several  states,'  and  nowhere, 
either  expressly  or  by  inference,  provides  for 
a  recovery  by  one  employee  against  his  co- 
employees." 

II.  Empldteb  Engaged  tv  Interstate  Com- 
merce. 

• 

In  general.  —  The  language  of  the  first 
section  of  the  federal  Employers'  Liability 
Act  makes  it  apply  to  "every  common  car- 
rier by  railroad  while  engaged  in  commerce 
between  any  of  the  several  states."  The 
right  to  recover  under  the  Act  arises  there- 
fore only  where  the  injury  is  suffered  by 
an  employee  of  a  carrier  engaged  in  inter- 
state commerce.  Shanks  v.  Delaware,  etc., 
R.  Co.,  (1916)  239  U.  S.  556,  36  S.  Ct.  188, 
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affirming  (1916)  214  N.  Y.  413,  108  N.  E. 
644;  Columbia,  etc.,  R.  Co.  v.  Sauter,  (C. 
C.  A.  9th  Cir.  1916)  223  Fed.  604;  nUnoia 
Cent.  R.  Co.  v.  Rogers,  (CCA.  6th  Cir. 
1916)  221  Fed.  62;  Vaughan  v.  St.  Louis, 
etc.,  R.  Co.,  (1914)  177  Mo.  App.  155,  164 
S.  W.  144. 

Railroad  wholly  in  one  state  as  interstate 
carrier.  —  It  is  common  knowledge  that, 
under  the  large  meaning  of  interstate  com- 
merce given  by  the  courts,  everj  railroad, 
however  short  its  own  line,  engages  in  in- 
terstate commerce  in  handling  freight  or 
passengers  destined  to  a  point  in  another 
state,  whether  such  point  of  destination  ia 
reached  by  its  own  fine  or  through  a  con- 
necting carrier.  Mcintosh  v.  St.  Ix>uis,  etc, 
R.  Co.,  (1914)  182  Mo.  App.  288,  168  S.  W. 
821. 

Lessor  as  interstate  carrier.  — If  a  rail- 
road company  whose  tracks  and  property 
are  wholly  within  one  state  leases  the  same 
to  a  railroad  company  doing  an  interstate 
business  and  the  lessor's  sUite  makes  the 
lessor  responsible  for  all  acts  of  negligence 
of  the  lessee  occurring  in  the  conduct  of 
business  on  the  lessor's  road,  the  lessor  be- 
comes a  "common  carrier  by  railroad  en- 
gaged in  commerce  between  the  states" 
within  the  meaning  of  this  act  so  far  as 
concerns  the  rights  of  third  persons.  North 
Carolina  R.  Co.  v.  Zachary,  (1914)  232  U. 
S.  248.  34  S.  Ct.  306,  68  U.  S.  (L.  ed.)  591. 
Ann.  Cas.  1914C  159,  reversing  (1911)  156 
N.  C  496,  72  S.  E.  858. 

Railroad  company  mining  coaL  — 
The  mere  act,  on  the  part  of  a  railroad  com- 
pany, of  mining  coal  is  not  interstate  com- 
merce within  the  meaning  of  the  federal  act 
and  no  concession  on  the  part  of  the  de- 
fendant can  give  the  court  jurisdiction  on 
that  ground.  Delaware,  etc.,  R.  Co.  v.  Yur- 
konis,  (C  C  A.  2d  Cir.  1916)  220  Fed.  429. 

Logging  railroad.  —  A  logging  railroad 
operated  solely  in  connection  with  a  logging 
business,  for  the  purpose  of  transporting 
logs  from  timber  lands  to  the  water  front 
where  the  logs  were  dumped  from  the  cars 
into  a  boom  and  thence  towed  away,  by 
means  of  tugs,  for  the  purchasers,  is  not  a 
common  carrier  eng^aged  in  interstate  com- 
merce within  the  meaning  of  this  act.  Bay 
V.  Merrill,  etc.,  Logging  Co.,  (C  C  A.  9th 
Cir.  1915)  220  Fed.  295. 

Tugboat  engaged  in  continuing  or  com- 
pleting interstate  traffic.  —  In  Erie  R.  Co. 
V.  Jacobus,  (C  C  A.  3d  Cir.  1915)  221 
Fed.  335,  it  was  held  that  this  act  applied 
to  an  injury  which  occurred  upon  a  tu^ 
boat  engaged  in  moving  and  propelling 
floats  upon  which  the  defendant  transported 
freight  beyond  its  lines  of  railway  from 
points  in  one  state  to  points  of  connection 
and  destination  in  another  state. 

Intrastate  train  with  interstate  cara.— - 
An  interstate  railroad,  when  engaged  in 
hauling  cars  of  coal  over  its  line  from  a . 
point  in  one  state  to  another  point  in  the 
same  state  where  their  bulk  was  to  be 
broken  and  some  portions  thereof  after- 
wards used  for  fuel  on  engines  running  into 
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other  states,  is  not,  by  yirtue  thereof,  en- 
gaged in  interstate  traffic.  Barker  v.  Kan- 
sas City,  etc.,  R.  Co.,  (1915)  94  Kan.  176, 
146  Pac.  368. 

An  electric  street  car  being  operated 
wholly  within  a  state  and  carrying  no  in- 
terstate passengers  is  not  an  instrumental- 
ity of  interstate  commerce  conceding  that  it 
would  have  been  had  it  been  carrying  pas- 
sengers to  whom  the  conductor  had  issued 
transfers  which  entitled  their  holders  to 
transfer,  if  they  chose,  to  cars  running  into 
another  state.  Kiser  y.  Metropolitan,  etc., 
R.  Co.,  (1915)  188  Mo.  App.  169,  175  S. 
W.  98. 

Traffic  agreement  with  street  railroad  in 
another  state.  —  Where  it  appeared  that  the 
defendant,  a  Kansas  corporation,  had  an 
electric  railway  from  Leavenworth  into 
Kansas  City,  Kansas,  and  a  traffic  agree- 
ment with  a  street  railway  company  oper- 
ating street  railways  in  Kansas  City,  Mis- 
souri, it  was  held  that  the  company  was 
engaged  in  interstate  commerce.  Kansas 
City  Western  R.  Co.  v.  McAdow,  (1916) 
240  U.  S.  51,  affirming  (Mo.  1914)  164  S. 
W.  188. 

The  hauling  of  empty  freight  cars  from 
one  state  to  another  is  interstate  commerce 
within  the  meaning  of  this  act.  North 
Carolina  R.  Co.  v.  Zachary,  (1914)  232  U. 
8.  248,  34  S.  Ct.  305,  58  tf.  S.  (L.  ed.)  591, 
Ann.  Cas.  1914C  159,  reversing  (1911)  156 
N.  C.  496,  72  S.  E.  858. 

Continuity  of  movement  as  determining 
factor.  —  Continuity  of  movement  is  the 
concluding  factor  in  determining  whether  a 
commodity  has  started  on  its  ultimate  pas- 
sage to  a  foreign  state  and  such  commodity 
is  not  in  interstate  commerce  until  it  has 
entered  upon  its  final  passage  to  another 
state  or  foreign  country.  Thus  in  Nord- 
gard  V.  Msrysville,  etc.,  R.  Co.,  (W.  D. 
Wash.  1914)  211  Fed.  721,  the  evidence 
showed  that  the  defendant  was  a  common 
carrier  and  was  carrying  logs  on  its  rail- 
road or  logging  road  from  the  forests  in 
the  state  of  Washington  to  Puget  Sound; 
that  it  employed  the  plaintiff  in  such  trans- 
portation; that  the  logs  were  dumped  into 
the  waters  of  Puget  Sound,  and  thereafter 
a  part  of  the  logs  were  disposed  of  to  vari- 
ous mills  on  the  sound,  the  remaining  logs 
being  taken  to  the  Stimson  Mill  Company, 
also  on  Puget  Sound,  and  there  manufac- 
tured into  lumber.  This  lumber  was  piled 
in  the  lumber  yard,  and  about  20  per  cent, 
was  sold  in  the  local  market,  and  the  re- 
mainder shipped  upon  orders  thereafter  ob- 
tained either  by  rail  or  boat  to  various 
points  in  the  state  of  Washing^ton  and 
other  states  and  foreign  countries.  At  the 
conclusion  of  the  testimony,  the  defendants 
moved  for  a  directed  verdict,  and  a  judg- 
ment was  entered  in  favor  of  the  defend- 
ants. It  was  contended  by  plaintiff  that  the 
local  demand  not  being  sufficient  to  consume 
M  the  lumber  it  therefore  was  intended  for 
interstate  or  foreign  shipment,  but  the  court 
said :  "The  logs  in  issue  or  their  product  had 
not  begun  to  move  from  the  state  of  Wash- 
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ington  to  another  state  or  foreign  country. 
The  relation  of  foreign  commerce  at  no  time 
had  been  acquired.  No  continuity  of  move- 
ment had  at  any  time  been  inaugurated. 
The  entire  product  of  the  logs  not  sold  to 
other  local  mills  was  accumulated  in  the 
millvard  of  the  Stimson  Mill  Company 
awaiting  orders,  either  local  or  foreign,  and 
it  cannot  be  determined  whether  the  product 
of  the  logs  at  the  time  they  were  trans- 
ported, in  the  act  of  which  the  plaintiff  was 
injured,  would  be  intrastate,  interstate,  or 
foreign  commerce,  and  this  cannot  be  ascer- 
tained until  after  the  orders  had  been  re- 
ceived. There  was  nothing  to  prevent  all 
being  sold  locally  or  shipped  to  points 
within  the  state,  if  demand  had  been  made. 
The  shipment  of  the  logs  to  the  waters  of 
Puget  Sound  and  the  transporting  of  a  por- 
tion of  these  logs  to  the  Stimson  Mill  Com- 
pany, where  they  were  manufactured  into 
lumber,  which  was  afterwards  sold,  cannot 
be  said  to  have  entered  them  upon  a  final 
journey  to  their  ultimate  destination  at  the 
time  thev  were  transported  over  the  rail- 
road or  logging  road.  How  can  it  be  said 
that  the  product  of  the  logs  was  interstate 
commerce  when  the  Supreme  Court  of  the 
United  States,  in  Bacon  v.  Illinois,  227  U. 
S.  504,  33  Sup.  Ct  299,  67  L.  ed.  615,  held 
where  grain  was  purchased  in  localities  in 
a  number  of  states  and  shipped  by  original 
owners  who  were  residents  of  such  states 
and  consigned  to  Philadelphia,  New  York, 
and  other  eastern  cities,  place  of  ultimate 
destination,  the  owner  reserving  the  right 
to  remove  the  grain  at  Chicago  for  the  pur- 
pose of  weighing,  cleaning,  inspection,  etc., 
and  thereafter  the  grain  to  be  shipped  to 
consignees  at  the  election  of  the  owner,  held 
that  the  interstate  character  was  ended 
when  it  was  temporarily  removed  from  the 
cars  in  Chicago  for  the  purpose  designated  T 
In  the  instant  case  the  interstate  character 
had  never  been  initiated." 


III.  EuPLOTSB  Engaged  in  Iktkbstats 

COICMERCE. 

Test  of  liability.  —  The  ri^ht  to  recover 
under  the  Employers'  Liability  Act  srises 
only  where  the  injury  is  suffered  while  the 
carrier  is  engaged  in  interstate  commerce 
as  has  been  seen  above  and  also  while  the 
employee  is  employed  by  the  carrier  in 
such  commerce.  The  true  test  always  is, 
is  the  work  in  question  a  part  of  the  inter- 
state commerce  in  which  the  carrier  is  en- 
gaged. North  Carolina  R.  Co.  v.  Zacliary, 
(1914)  232  U.  S.  248,  34  S.  Ct.  305,  58  U. 
S.  (L.  ed.)  591,  Ann.  Cas.  1914C  159; 
Illinois  Cent.  R.  Co.  v.  Behrens,  (1914)  233 
U.  S.  473,  34  S.  Ct.  646,  68  U.  S.  (L.  ed.) 
1051,  Ann.  Cas.  1914C  163;  Shanks  v.  Dela- 
ware, etc.,  R.  Co.,  (1916)  239  U.  S.  556, 
36  S.  Ct.  188,  affirming  (1915)  214  N.  Y. 
413,  108  N.  E.  644;  Erie  R.  Co.  v.  Jacobus, 
rC.  C.  A.  3d  Cir.  1915)  221  Fed.  336; 
Columbia,  etc.,  R.  Co.  v.  Sauter,  (C.  C.  A. 
9th   Cir.   1916)    223   Fed.   604;    Gordon   v. 
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New  Orleans,  etc.,  R.  Co.,  (1914)  136  La. 
137,  64  So.  1014. 

A  railroad  company  may  be  engaged  both 
in  interstate  commerce  and  in  intrastate 
commerce.  As  to  whether  a  cause  of  action 
arises  under  the  employer's  liability  act 
depends  upon  the  circumstances  existing  at 
the  time  of  the  injury.  If  the  employee, 
when  injured,  is  engaged  wholly  in  the 
performance  of  a  service  in  futherance  of 
the  intrastate  business  of  the  railroad  com- 
pany, then  the  act  of  Congress  does  not 
apply.  Thus  in  United  States  v.  Chicago, 
etc.,  R.  Co.,  (D.  C.  Idaho  1914)  219  Fed. 
632,  it  was  held  that  an  engineer  who  was 
engaged  in  hauling  a  work  train  wholly 
within  the  limits  of  a  state  for  the  purpose 
of  filling  in  (not  repairing)  a  bridge  upon 
a  line  of  road  which  was  a  part  of  an 
interstate  highway  was  not  an  employee  en- 
gaged in  interstate  commerce  within  the 
meaning  of  the  employer's  liability  act. 

The  application  of  this  Act  turns  upon 
two  facts.  The  death  or  injury  to  the  em- 
ployee must  have  been  caused  while  the  de- 
fendant company  was  a  common  carrier 
'^engaged"  in  interstate  commerce  and  while 
the  employee  was  "employed"  in  such  com- 
merce. An  employee  who  is  at  work  on  or 
about  any  instrument  then  in  use  as  an 
instrument  of  interstate  commerce  is  em- 
ployed in  such  commerce  and  being  so  em- 
ployed is  entitled  to  the  protection  given 
by  the  act,  from  injuries  caused  by  the  car- 
rier employer,  whether  the  thing  by  which 
he  is  injured  is  also  in  use  as  an  instrument 
of  interstate  commerce  or  not.  The  neces- 
sity for  the  presence  of  the  two  things  re- 
quired by  the  act,  has  not  been  denied  by 
any  ruling  of  the  Supreme  Court.  Although 
this  duality  of  conditions  is  not  necessary 
to  the  exercise  of  the  power  of  Congress, 
yet  the  decisions  recognize  both  conditions 
to  have  been  incorpora.ted  in  the  act  by 
Congress.  Boyle  v.  Pennsylvania  R.  Co., 
(E.  D.  Pa.  1916)  221  Fed.  453. 

Commerce  must  be  regarded  as  df  two 
kinds,  intrastate  and  interstate,  and  the 
status  of  the  employees  must  be  determined 
by  the  kind  of  commerce  they  are  engaged 
in  at  the  time  the  injuries  were  sustained. 
If  they  were  engaged  in  interstate  commerce, 
the  acts  of  Congress  apply;  if  they  were  en- 
gaged in  intrastate  commerce,  the  federal 
statutes  have  no  application.  All  of  this 
depends  upon  the  facts,  and  in  order  to 
make  out  a  case  under  the  acts  of  Congress 
plaintiff  must  prove  that  the  injured  person 
was  engaged  in  interstate  commerce  at  the 
time  of  the  accident.  Hench  v.  Pennsyl- 
vania R.  Co.,  (1914)  246  Pa.  St.  1,  91  Atl. 
1056,  L.R.A,  1915D  557. 

The  test  of  whether  the  Federal  Act  ap- 
plies to  any  particular  situation  is  not 
whether  the  particular  person  directly  caus- 
ing the  injury  was,  at  the  time  thereof,  en- 
gaged in  interstate  business,  nor  whether 
the  act  in  which  the  person  was  engaged 
was,  exclusively,  an  interstate  commerce 
service;  but  whether  the  person  or  corpora- 
tion charged  with  liability  was  engaged  at 


744 


the  time  it  occurred  in  such  commerce  and 
the  particular  service  in  progress  und  en- 
vironing or  characterizing  the  employer's 
activity  at  the  time  of  the  injury,  was  of 
that  nature, — its  cast  in  that  regard  being 
efficient  if  the  work  was  a  substantial  part 
of  interstate  commerce.  Graber  v.  Duluth, 
etc.,  R.  Co.,  (1916)  159  Wis.  414,  150  N. 
W.  489. 

Commerce  between  a  point  in  one  state 
and  a  point  in  another,  is  interstate  com- 
merce. Those  engaged  in  carrying  on  such 
commerce,  either  as  principal  or  employee, 
are  engaged  in  interstate  commerce,  and  one 
while  actually  performing  a  service  essential 
to  or  so  closely  connected  with  such  busi- 
ness as  to  be  substantially  a  part  of  it, — 
an  act  in  the  carrier  service  of  the  inter- 
state work, — though  not  necessarily  ex- 
clusive of  all  intrastate  features,  is  in  the 
performance  of  interstate  service  in  the 
carrying  on  of  interstate  commerce,  within 
the  meaning  of  the  Federal  Employers'  Lia- 
bility Act.  Graber  v.  Duluth,  etc.,  R.  Co., 
(1915)  159  Wis.  414.  150  N.  W.  489. 

Rule  of  construction.  —  It  is  difficult  to 
lay  down  a  definite  rule  marking  the  divi- 
sion lines  between  intrastate  and  interstate 
commerce  in  this  class  of  cases,  so  as  to  be 
able  to  determine  with  precision  and  evaet- 
ness  in  each  case  as  it  arises  whether  the 
injured  employee  was  or  was  not  engaged 
in  interstate  commerce  within  the  meaning 
of  the  acts  of  Congress.  Much  depends  upon 
the  facts  of  each  particular  case,  and  hence 
the  necessity  of  proving  the  essential  facts 
relied  on  to  show  that  the  injured  party 
was  engaged  in  interstate  commerce,  or  had 
to  do  with  its  instrumentalities  w^hen  he 
was  injured.  How  liberally  the  acts  of 
Congress  shall  be  construed,  and  to  what 
extent  they  may  be  widened  and  broadened 
in  their  enforcement,  so  as  to  include  in- 
jured persons  only  remotely  or  incidentally 
engaged  in  interstate  commerce,  and  with- 
out reference  to  their  primary  and  principal 
duties,  is  not  for  this  court  to  finally  de- 
termine. To  hold  the  scales  evenly  balanced, 
so  as  not  to  unduly  limit  the  powers  of  Con- 
gress on  one  hand,  nor  yet  encroach  upon 
the  proper  exercise  of  state  jurisdiction  on 
the  other,  is  not  an  easy  task  for  any  court. 
But  there  must  be  a  division  line  at  5ome 
point  in  each  case,  and  the  facts  must  be 
the  guide  to  determine  where  that  line  shall 
be  drawn.  Hench  v.  Pennsylvania  R.  Co., 
(1914)  246  Pa.  St.  1,  91  Atl.  1056,  L.R^. 
1915D   557. 

When  employment  begins  and  ends.— 
This  act  does  not  undertake  to  define  the 
meaning  of  the  word  "employed"  or  to  de- 
scribe, except  as  indicated,  the  employees 
to  whom  the  act  applies.  The  failure  of 
Congress  to  define  the  meaning  that  the 
words  "employment"  and  "employee"  should 
have  in  the  application  of  the  act  mani- 
fest a  purpose  in  this  legislation  that 
these  words  should  be  used  in  their  ordi- 
nary sense  and  be  interpreted  according  to 
their  usage  in  the  law  of  master  and  serv- 
ant.   Viewed  in  this  light  there  is  abundant 
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authority  for  the  proposition  that  employ- 
ment does  not  always  either  begin  or  end 
with  the  actual  work  of  the  day  in  which 
the  employee  is  engaged,  but  may  begin 
when  the  employee  enters  the  premises  of 
his  employer  for  the  purpose  of  going  to 
his  work,  and  may  continue  while  he  is 
soing  from  his  work  at  the  end  of  the 
day  on  the  premises  of  the  employer.  Louis- 
ville, etc.,  Co.  V.  Walker,  (1915)  162  Kv. 
209,  172  S.  W.  517. 

Going  to  and  from  work  is  an  essential 
ingredient  of  the  employee's  contract  of  em- 
ployment and  incidental  to  it,  and  he  is 
therefore  engaged  at  such  times  in  inter- 
state commerce  if  employed  by  interstate 
railroad  to  do  interstate  work.  St.  Louis 
Southwestern  R.  Co.  v.  Brothers,  (Tex. 
1914)   165  S.  W.  488. 

A  brakempn  who  after  finishing  his  run 
on  an  interstate  train  goes  to  a  saloon  near 
by  to  get  a  drink  and  while  returning  to 
the  depot  for  the  purpose  of  inquiring  of 
the  conductor,  which  it  was  his  duty  to  do, 
as  to  further  orders  before  going  to  supper 
was  injured  was  engaged  in  interstate  com- 
merce. Graber  v.  Duluth,  etc.,  R.  Co., 
(1916)   159  Wis.  414,  150  N.  W.  489. 

And  a  track  layer  asleep  in  a  shanty  car 
on  a  side  track  near  where  he  is  relaying  the 
track  is  engaged  in  interstate  commerce  if 
the  track  is  an  interstate  one.  Sanders  v. 
Charleston,  etc.^  R.  Co.,  (1914)  97  S.  C.  50, 
81  S.  E.  283. 

But  where  a  conductor  leaves  his  train 
at  the  station  and  registers  and  then  boards 
the  locomotive  of  another  train,  with  the 
operation  of  which  he  is  in  no  way  con- 
nected, for  the  purpose  of  getting  home,  he 
ceases  to  be  engaged  in  interstate  commerce. 
Dodge  V.  Chicago  Great  Western  R.  Co., 
(1914)  164  la.  627,  146  N.  W.  14. 

In  San  Pedro,  etc.,  R.  Co.  v.  Davide.  (C. 
C.  A.  9th  Cir.  1914)  210  Fed.  870,  it  ap- 
peared that  the  employee  was  a  section 
hand,  engaged  in  ballasting  the  main  track 
of  the  railroad.  It  was  conceded  that  tlie 
work  which  he  had  been  doing  on  the  day 
on  which  he  was  injured  was  work  done  in 
interstate  commerce.  At  the  time  he  was 
injured  he  was  returning  to  camp  at  the 
conclusion  of  his  day's  labor,  and  he  was 
doing  so  at  the  direction  of  his  employer. 
He  got  upon  the  hand  car  on  which  he  rode 
under  the  order  of  the  section  foreman,  to 
take  it  back  to  a  certain  designated  place 
on  the  line  of  the  road.  He  was  not  only 
engaged  in  returning  from  his  place  of  work 
to  the  camp  maintained  by  the  company, 
but  he  was  engaged  in  taking  the  hand  car 
to  a  point  where  it  was  to  be  removed  from 
the  track  so  as  to  leave  the  road  open  to  the 
passage  of  trains.  He  had  not  been  dis- 
charged from  his  day's  work.  He  was  still 
acting  under  the  orders  of  the  section  fore- 
man. The  foreman  testified  that  he  used 
seven  or  eight  hand  cars,  sometimes  nine, 
in  transferring  the  men  back  and  fortli,  and 
that  before  the  accident  he  directed  the  men 
where  to  put  the  cars  on  the  track,  and 
instructed  them  how  to  run  the  same. 
Holding  that  he  was  engaged  in  inter- 
state commerce  when  injured,   and  within 
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the  protection  of  this  act,  the  court  said: 
"It  is  the  well-established  rule  that  railroad 
employees  while  being  carried  as  part  of 
their  daily  service  to  and  from  their  place 
of  work  are  fellow  servants;  and,  even  if 
there  is  no  agreement  that  they  shall  be  so 
carried,  it  is  sufficient  if  such  be  the  im- 
plied agreement  or  the  regular  *  custom  of 
the  railroad  company,  assented  to  by  the 
employees.  And  if,  as  held  in  the  Pedcrsen 
Case,  229  U.  S.  146,  33  Sup.  Ct.  648,  57 
L.  ed.  1125,  a  railroad  employee  is  engaged 
in  interstate  commerce  when  he  is  merely 
carrying  material  for  repair  to  a  place 
where  a  bridge  used  in  interstate  commerce 
is  being  repaired,  or,  as  held  in  Lamphere 
v.  Oregon  R.  k  Nav.  Co.,  396  Fed.  336,  116 
C.  C.  A.  156,  an  engineer  is  engaged  in 
interstate  commerce  while  proceeding  on  the 
right  of  way  under  orders  to  take  charge  of 
a  train  engaged  in  interstate  commerce,  no 
reason  is  perceived  why  a  section  hand, 
engaged  in  propelling  a  hand  car  furnished 
him  by  the  railroad  company  to  convey  him 
to  his  camp,  as  the  concluding  part  of  his 
daily  service  of  ballasting  a  track  used  in 
traffic  between  states  is  not,  while  so  doing, 
engaged  in  interstate  commerce." 

A  brakeman  helping  to  move  an  inter- 
state train  is  engaged  in  interstate  com- 
merce. Vaughan  v.  St.  J^uis,  etc.,  R.  Co., 
(1914)  177  Mo.  App.  155,  164  S.  W.  144. 
And  he  is  engaged  in  interstate  commerce 
if  on  an  interstate  train,  while  assisting  in 
switching,  backing  and  uncoupling  two  in- 
trastate cars  contained  in  the  train  so 
that  they  might  be  left  on  a  siding  in  order 
that  the  train  might  proceed  on  its  journey* 
New  York  Cent.,  etc.,  R.  Co.  v.  Carr,  (1915) 
238  U.  S.  260,  35  S.  Ct.  780,  59  U.  S.  (L. 
ed.)   1298. 

So  an  employee  disconnecting  an  engine 
from  an  interstate  train  in  order  to  couple 
on  another  engine  for  the  continuation  of 
the  run  is  engaged  in  interstate  commerce. 
Kansas  City  South.  R.  Co.  v.  Miller,  (Ark. 
1915)   175  S.  W.  1164. 

But  a  brakeman  engaged  in  coupling  an 
engine  tender  and  its  baggage  car  in  making 
up  a  mi.xed  train,  which  included  a  number 
of  freight  cars,  then  in  interstate  service, 
is  not  employed  in  interstate  commerce, 
where  it  does  not  appear  that  said  engine, 
tender  or  baggage  car  contained  any  person 
or  thing  en  route  from  or  to  any  place  be- 
yond the  state.  Atchison,  etc.,  R.  Co.  v. 
Pitts,  (1915)  44  Okla.  604,  145  Pac.  1148, 
wherein  the  court  said:  "The  only  and 
undisputed  evidence  in  the  present  case 
tends  to  show  that  at  the  time  of  the  plain- 
tiff's injuries  the  'particular  service*  in 
which  both  parties  to  this  action  were  en- 
gaged was  intrastate,  and  not  interstate, 
commerce,  while  the  burden  was  upon  plain- 
tiff to  show  that  defendant  was  liable  under 
the  federal  act  if  he  desired  to  claim  lia- 
bility thereunder;  and  it  follows  that  this 
case'  does  not  fall  within  the  purview  of 
the  act  of  Congress  of  April  22,  1908." 

An  act  of  a  brakeman  on  an  interstate 
train  about  to  start  on  its  journey  which 
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eoneists  in  hunting  in  the  yard  for  a  tool 
boy  in  order  to  obtain  a  tin  cup  for  the 
use  of  the  crew  on  the  trip  is  an  act  com- 
mitted while  engaged  in  interstate  com- 
merce. Baltimore,  etc.,  R.  Co.  v.  Whitacre, 
(1015)  124  Md.  411,  92  Ail.  1060. 

In  Pittsburgh,  etc.,  R.  Co.  v.  Glinn,  (C. 
C.  A.  6th -Cir.  1915)  219  Fed.  148,  which 
was  an  action  by  the  administratrix  of  the 
deceased  who  had  been  a  brakeman  in  a 
switching  crew  working  in  and  near  the 
yards  of  the  railway  company,  it  appeared 
that  the  action  was  brought  in  reliance 
upon  the  Employers'  Liability  Act,  and  the 
petition  alleged  that  Jdorford  was  engaged 
in  interstate  commerce  at  the  time  he  was 
killed.  At  the  time  in  question,  which  was 
during  a  dark  night,  the  switching  crew 
had  taken  a  cut  of  cars  and  distributed  them 
in  the  yi^rd,  and  had  gone  with  only  their 
engine  outside  the  yard  in  order  to  re-enter 
upon  another  track  to  continue  their  switch- 
ing work.  It  became  necessary  to  use  a 
cross-over  switch  to  pass  from  the  side  track, 
upon  which  the  engine  was  at  the  moment 
running,  to  the  nearest  main  track,  upon 
which  the  engine  would  then  run  in  the 
opposite  direction.  Morford  set  the  switches 
to  permit  such  crossing  over.  After  the 
engine  had  gone  upon  the  main  track  and 
st<M>d  waiting  for  the  last  switch  to  be  reset, 
so  that  the  engine  could  return  on  that 
track,  a  train  passed  upon  the  other  and  ad- 
jacent main  track.  It  was  composed  of 
freight  cars,  and  was  running  backward, 
with  a  caboose  in  the  lead,  at  25  miles  per 
hour.  A  few  minutes  later,  Morford  was 
found  dead,  evidently  having  been  hit  by  this 
caboose  or  train.  Holding  that  the  proof  of 
those  facts  sufficiently  tended  to  show  that 
the  deceased  at  the  time  of  his  death  was 
employed  in  interstate  commerce,  the  court 
said:  ''At  the  moment,  the  switch  engine 
was  not  hauling  any  cars,  and  so  the  true 
character  of  the  employment  can  be  de- 
termined only  by  a  broader  view.  The  evi- 
dence showed  that  the  railway  company,  in 
and  about  these  vards,  was  continuously 
and  indiscriminately  hauling  intrastate  and 
interstate  freight,  and  that,  in  this  part 
of  the  work,  no  distinction  whatever  was 
made  between  the  two  classes.  Describing 
the  work  of  this  train  crew,  the  yardmaster's 
clerk  said  that  it  handled  both  intrastate 
and  interstate  shipments,  that  it  handled 
all  classes  and  character  of  freight  and  all 
kinds  of  cars  during  its  working  hours,  and 
that  it  did  the  work  of  transferring  and  put- 
ting into  other  trains  everything  that  came 
in  for  transfer,  making  no  difference  or 
distinction.  When  it  was  sought  to  get  the 
cards  constituting  the  record  which  would 
show  exactly  what  cars  had  been  handled 
that  night,  counsel  for  the  railroad  said: 
'We  admit  that  when  these  cards  come  in, 
they  will  show  freight  of  every  character 
and  description,  intrastate  and  interstate — 
both  kinds.'  In  answer  to  the  statement  by 
plaintiff's  counsel  that  he  wished  'to  show 
further  that  this  character  of  interstate 
freight  came  in  there  and  was  handled  by 
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this  train  [crew]  that  night,'  counsel  for 
the  railroad  company  admitted  that  at 
some  time  during  that  night  this  particular 
decedent  had  handled  both  intrastate  and 
interstate  freight,  and  that  other  freight 
of  both  kinds  was  coming  in  and  going  out 
of  those  yards,  and  that  all  the  tracks  down 
there  wcVe  used  for  the  handling  of  both. 
Upon  this  stipulation  of  fact,  the  trial  pro- 
ceeded. The  circumstances  here  are  not,  in 
all  respects,  the  same  as  those  found  con- 
trolling in  the  Pedersen  Case,  229  U.  8. 
146,  33  Sup.  Ct.  648,  57  L.  ed.  1125,  Ann. 
Cas.  1914C  153,  or  the  Seale  Case,  229  U. 
8.  156,  33  Sup.  Ct.  651,  57  L.  ed.  1129,  Ann. 
Cas.  1914C  156.  They  may  also  be  distin- 
guished, though  we  think  not  effectively, 
from  the  facts  in  the  Zachary  Case,  232 
U.  S.  248,  34  Sup.  Ct.  305,  58  L.  ed.  591, 
Ann.  Cas.  1914C  159;  because,  in  the  latter 
case,  it  definitely  appeared  that  the  engine 
was  about  to  be  used,  or  was  being  prepared 
for  use,  in  distinctively  interstate  commerce. 
The  same  difference  and  possible  distinction 
exists  with  reference  to  Law  v.  Illinois 
Central,  (C.  C.  A.  6)  208  Fed.  869,  126  C. 
C.  A.  27.  However,  we  can  draw  no  infer- 
ence from  these  and  other  familiar  decisions 
of  the  Supreme  Court  (including  the  Beh- 
rens  Case,  233  U.  S.  473,  477,  34  Sup.  Ct. 
646,  68  L.  ed.  1051,  Ann.  Cas.  1914C  163), 
and  the  way  in  which  they  have  interpreted 
the  statute,  save  that  liability  is  created 
where  the  service  being  rendered  is  of  a 
general,  indiscriminate  character,  not  seg- 
regated and  tied  to  shipments  within  the 
state  (as  in  the  Behrens  Case,  supra,  233 
U.  S.  478,  34  Sup,  Ct.  646,  58  L.  ed.  1051, 
Ann.  Cas.  1914C  163),  but  applicable  at 
least  as  well  to  the  interstate  commerce 
which  the  carrier  is  conducting.  While  it 
may  not  be  easy  in  some  cases  to  draw  the 
line  between  the  results  of  this  view  and  a 
breadth  of  construction  which  would  make 
the  statute  invalid  under  the  Employers' 
Liability  Cases,  207  U.  S.  463,  28  Sup.  Ct. 
141,  52  L.  ed.  297,  yet  cases  like  the  present 
are  fairly  within  the  line  of  validity.  They 
hardly  go  beyond  fixing  the* burden  of  proof 
and  declaring  that,  where  the  facts  show 
the  case  may  well  have  been  within  the 
statute,  the  initial  burden  is  satisfied,  and 
it  is  for  the  defendant  to  show  the  contrary." 
In  Thornbro  v.  Kansas  City,  etc.,  R.  Co., 
(1914)  91  Kan.  684,  139  Pac.  410,  Ann. 
Cas.  1915D  314,  it  appeared  that  a  brake- 
man  in  the  service  of  an  interstate  common 
carrier,  running  on  a  train  consisting  in 
part  of  cars  containing  interstate  shipments 
of  freight,  was  required  to  assist  in  picking 
up  a  freight  car  loaded  with  chats  standing 
on  a  siding,  consigned  from  a  point  within 
the  state  to  another  point  within  the  state. 
This  car  was  coupled  to  another  in  front 
of  it,  which  was  attached  to  the  engine,  and 
the  two  cars  were  pulled  out  upon  the  main 
track,  in  order  to  place  the  car  of  chats  in 
the  train.  The  brakeman  was  then  required 
to  uncouple  it  from  the  one  in  front,  which 
was  not  to  be  taken.  To  do  this,  he  neces- 
sarily went  between  the  cars,  and  was  killed 
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because  of  a  defective  coupler  upon  the 
car  to  be  taken  out,  which  was  not  equipped 
with  an  automatic  coupler.  The  court  held 
that  the  brakeman  when  injured  was  en- 
gaged in  interstate  commerce  and  that  the 
action  for  resulting  damages  for  liis  death 
was  within  the  purview  of  the  Employers' 
Liability  Act. 

In  Moliter  v.  Wabash  R.  Ck>.,  (1914)  180 
Mo.  App.  84,  168  S.  W.  260,  the  court  said: 
"Plaintiff  was  a  brakeman  working  on  a 
train  running  between  points  in  this  state, 
but  as  shown  by  the  evidence  in  his  behalf, 
at  the  time  he  was  injured,  his  train  was 
composed  of  freight  cars,  a  part  of  which 
«ere  from  and  destined  to  points  within  the 
state  and  others  were  destined  to  points  in 
Illinois,  and  he  was  engaged  in  assisting  to 
switch  interstate  cars  out  of  the  train  onto 
other  tracks.  In  such  circumstances,  he  was 
engaged  in  interstate  commerce." 

In  Oberlin  v.  Oregon -Washington  R.  etc., 
Co.,  (1914)  71  Ore.  177,  142  Pac.  554,  the 
court  referring  to  the  facts  said:  "As 
a  matter  of  fact  it  appears  that  the 
plaintiff  was  a  brakeman  in  a  switching 
crew  in  the  Portland  yards  of  the  defendant. 
There  is  testimony  tending  to  show  that 
the  general  duties  of  the  crew  were  to  use 
the  locomotive  in  question  in  moving  in- 
discriminately not  only  cars  used  in  local 
traffic,  but  also  those  used  by  the  defendant 
in  carrying  goods  destined  to  and  received 
from  other  states  of  the  Union.  The  acci- 
dent under  consideration,  it  is  true,  oc- 
curred at.  the  '  particular  moment  the 
plaintiff  was  engaged  in  coupling  the  loco- 
motive to  a  private  car  used  by  the  super- 
intendent of  a  division  wholly  within  the 
state  of  Oregon,  and  as  the  plaintiff  began 
his  night's  work,  that  being  the  first  car 
which  the  crew  was  directed  to  move.  It 
happened,  however,  on  the  tracks  constantly 
used  by  the  defendant  in  handling  interstate 
as  well  as  intrastate  commerce,  and  it  was 
in  connection  with  a  locomotive  used  in  both 
those  kinds  of  traffic.  Hence  there  was 
testimony  which  the  jury  was  authorized 
to  consider  in  arriving  at  the  conclusion 
that  there  was  a  natural  connection  between 
the  employment  of  the  plaintiff  and  the  in- 
terstate commerce  feature  of  the  defendant's 
business.  As  stated  by  Mr.  Justice  Bean 
in  Montgomery  v.  8.  P.  Co.,  64  Or.  697, 
131  Pac.  507,  47  L.R.A.(N.S.)  137:  'It 
would  be  practically  impossible  to  name 
any  servant  of  an  interstate  road  who 
is  employed  exclusively  in  the  furtherance 
of  purely  interstate  traffic.  All  employees 
who  participate  in  the  maintenance  or 
operation  of  the  instrumentalities  for  the 
general  use  of  the  road,  thereby  enhancing 
the  utility  of  such  commerce,  are  neces- 
sarily engaged  in  the  work  of  interstate 
commerce,  within  the  meaning  of  the  act. 
The  fact  that  a  portion  of  plaintiff's  work 
pertained  to  local  traffic  would  not  change 
the  character  of  his  labor  in  the  perform- 
ance of  acts  reasonably  proximate  and  es- 
sential to  the  moving  of  interstate  freight 
and  in  assistance  thereof.'  " 
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Bridge  builder  or  repairer.  —  An  employee 
engaged  in  constructing  a  temporary  oridge 
for  tike  use  of  interstate  trains  is  an  em- 
ployee engaged  in  interstate  commerce. 
Columbia,  etc.,  R.  Co.  v.  Sauter,  (C.  C.  A. 
9th  Cir.  1915)  223  Fed.  604. 

But  an  employee  engaged  in  the  construc- 
tion of  a  bridge,  600  feet  distant  from  a 
railroad.  On  a  cut-off  more  than  a  mile  in 
length,  which  had  never  been  provided  with 
rails  or  used  as  a  railroad  is  not  employed 
in  intei'state  commerce  although  his  em- 
ployer was  engaged,  and  when  the  cut-off 
should  be  completed  intended  to  use  it,  in 
interstate  commerce.  Bravis  v.  Chicago, 
etc.,  R.  Co.,  (C.  C.  A.  8th  Cir.  1914)  217 
Fed.  234. 

"The  work  of  repairing  defendant's  bridge, 
constituting,  as  it  did,  a  part  of  defendant's 
roadbed,  so  pertains  to  its  interstate  com- 
merce business  and  the  instrumentalities 
thereof,  that  the  liability  for  injuries  suf- 
fered by  plaintiff  while  engaged  in  said 
work  due  to  the  negligence  of  his  coemployee 
is  governed  exclusively  by  the  act  of  Con- 
gress." Mcintosh  V.  St.  Louis,  etc.,  R.  Co., 
(1914)    182  Mo.  App.  288,  168  S.  W.  821. 

Car  repairer.  —  A  car  repairer  employed 
by  a '  carrier  whose  line  of  railway  lies 
wholly  within  the  state  is  an  employee  en- 
gaged in  interstate  commerce  while  repair- 
ing a  car  belonging  to  an  interstate  carrier 
and  temporarily  in  possession  of  his  em- 
ployer. Gaines  v.  Detroit,  etc.,  R.  Co., 
(1914)  181  Mich.  376,  148  N.  W.  397,  where- 
in the  court  said:  "While  the  plaintiff 
was  employed 'as  a  car  repairer  for  the 
defendant  in  its  yards  at  Durand,  he  was 
severely  injured.  ♦  ♦  ♦  xhe  record 
discloses  that,  when  the  plaintiff  received 
his  injuries,  he  was  assisting  in  repair- 
ing a  defective  drawbar  on  a  car  belong- 
ing to  the  Baltimore  &  Ohio  Railroad 
Company.  The  car  had  brought  a  load  of 
coal  into  this  state,  and  the  defendant  had 
conveyed  it  from  Detroit  to  Durand.  On  its 
return  trip  on#  of  its  drawbars  was  found 
to  be  defective,  and  was  placed  by  the  de- 
fendant upon  its  repair  track.  Under  re- 
cent rulings  of  the  federal  Supreme  Court, 
we  think  it  is  clear  that  the  defendant, 
while  dealing  with  this  car,  was  engaged  in 
interstate  commerce,  notwithstanding  the 
fact  that  its  own  line  of  railway  lies 
wholly  within  this  state.  •  *  ♦  If  the 
work  at  which  plaintiff  was  engaged  at 
the  time  of  his  injury  was  a  part  of  in- 
terstate commerce,  then  his  remedy  is  un- 
der the  federal  act.  Pedersen  v.  D.,  L.  & 
W.  Ry.,  229  U.  8.  146,  33  Sup.  Ct.  648,  67 
L.  ed.  1125.  Measured  by  this  test,  we  have 
no  hesitancy  in  saying  that  the  repair  work 
in  which  the  plaintiff  was  engaged  when  he 
r-eceived  his  injuries  was  a  part  of  inter- 
state commerce.  The  car  belonged  to  a  rail- 
way doing  an  interstate  business,  and  it 
haa  come  into  this  state  on  an  errand  of 
interstate  commerce.  It  was  one  of  the 
instrumentalities  of  interstate  commerce 
and  was  being  repaired  in  obedience  to  a 
mandate   of   the  federal   statute.     Having 
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arrived  at  this  conclusion,  it  must  follow 
that,  if  the  plaintiff  is  entitled  to  recover 
on  account  of  his  injury,  it  must  be  done 
by  counting  on  the  federal  statutes." 

A  caretaker  of  a  locomotive  whose  func- 
tions consist  in  receiving  locomotives  that 
come  to  the  roundhouse,  &king  care  of  them 
and  having  them  filled  with  water  and 
steamed  up,  ready  for  use  when  called  for 
is  not  engaged  in  interstate  commerce  while 
steaming  up  a  locomotive  that  is  sometimes 
used  in  in&r state  commerce.  La  tasse  v. 
New  Orleans,  etc.,  R.  Co.,  (1914)  135  La. 
129,  64  So.  1012. 

A  carpenter  employed  in  making  an  ex- 
tension to  repair  shops  wherein  engines  en- 
gaged in  interstate  commerce  are  repaired 
is  while  the  extension  is  in  process  of  con- 
struction engaged  in  interstate  commerce. 
Thompson  v.  Cincinnati,  etc.,  R.  Ck>.,  (1915) 
165  Ky.  266,  176  S.  W.  1006,  wherein  the 
court  said:  **The  remaining  question  is, 
Was  appellant  at  the  time  he  received  his 
injury  engaged  in  furtherance  or  aid  of 
interstate  commerce?  At  that  time  the 
gable  end  of  the  old  part  of  the  shops  had 
been  torn  out,  whereby,  as  we  understand 
the  record,  it  and  the  extension  were  thrown 
into  one;  tracks  had  been  laid  in  the  ex- 
tension, pits  dug,  and  cranes  and  other 
machinery  used  in  repairing  and  handling 
engines  had  been  installed  therein,  and  sev- 
eral engines  had  already  been  run  into  the 
extension  on  the  tracks  already  laid  therein, 
and  a  few  engines  had  already  been  'set  in 
there  for  temporary  work;  just  to  have 
them  out  of  the  way  while  they  worked,'  as 
said  by  one  witness.  At  least  two  other 
witnesses  state  that  at  the  time  engines 
had  been  placed  in  the  extension  on  the 
tracks  laid  therein.  This  state  of  facts 
suggest  two  inquiries:  First,  was  not  the 
extension  of  the  building  actually  in  use 
by  the  company  as  an  instrumentality  of 
interstate  commerce  when  the  engines  were 
stored  in  it?  And,  second,  even  though  no 
use,  whatsoever,  had  been  iHade  of  the  ex- 
tension, Was  it  not  from  its  very  beginning 
merely  an  adjunct  to,  and  so  intimately  con- 
nected with  the  original  building,  which  was 
already  in  use  as  an  instrumentality  of  in- 
terstate commerce,  that  the  extension  must 
be  treated  and  considered  as  a  part  of  it? 
This  evidence  shows  conclusively  that  the 
extension  was  already  in  use,  at  least  to 
the  extent  of  making  a  storehouse  out  of  it, 
where  engines  were  temporarily  stored  so  as 
to  relieve  the  crowded  condition  in  the  older 
part  of  the  shops,  thereby  facilitating  the 
repair  work  therein.  Suppose  from  the  be- 
ginning there  had  been  no  purpose  except  to 
use  the  extension  as  a  storehouse,  certainly 
from  the  v^ry  time  any  engines  were  stored 
therein  it  would  have  been  merely  an  ad- 
junct to  and  a  part  of  the  original  shops, 
and  thereby  be  in  use  as  a  part  of  the 
original  shops.  So  that  we  think,  under 
the  evidence,  the  extension  was  already  in 
use  in  connection  with  the  older  shops  as 
an  instrumentality  of  interstate  commerce, 
and  the  work  tliat  appellant  was  doing  at 
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the   time  was   in   aid  and   furtherance   of 
the  same." 

In  Thomas  v.  Boston,  etc.,  Ry.,  (C.  C.  A. 
Ist  Cir.  1915)  219  Fed.  180,  it  appeared 
that  the  plaintiff  was  in  the  railroad's  em- 
ploy as  a  carpenter  and  was  injured  by  the 
falling  of  a  timber,  while  engaged  in  work 
upon  a  roundhouse  owned  and  operated  by 
the  defendant.  The  declaration  set  forth 
that  at  and  before  that  time,  the  round- 
house referred  to  constituted  a  part  of  the 
appliances  or  equipment  used  by  the  de- 
fendant "for  the  purposes  of  housing  and 
storing  the  engines  used  by  it  in  interstate 
commerce."  Holding  that  the  declaration 
stated  a  case  within  the  act,  the  court  said: 
"One  engaged  in  repairing  an  instrumentali- 
ty of  interstate  commerce  may  be  engaged 
in  such  commerce.  Pedersen  v.  Delaware, 
etc.,  Co.,  229  U.  S.  146,  33  Sup.  Ct.  648,  57 
L.  ed.  1125,  Ann.  Cas.  1914C  153.  In  Law 
v.  Illinois  Central,  etc.,  Co.,  208  Fed.  869, 
126  C.  C.  A.  27,  the  plaintiff  employee  was 
repairing  an  engine,  regularly  used  for  in- 
terstate transportation,  but  at  the  time, 
and  for  21  days  before  his  injury,  dis- 
mantled and  in  the  repair  shop  where  his 
injury  was  sustained.  Two  days  later,  its 
former  use  was  resumed.  The  Court  of  Ap- 
peals for  the  Sixth  Circuit  held  that  the 
suit  was  maintainable  under  the  act." 

A  conductor  operating  local  electric  cars 
between  points  m  the  same  state  is  not 
en^^aged  in  interstate  commerce.  Miller  v. 
Kansas  City  Western  R.  Co.,  (1914)  180 
Mo.  App.  371,  168  S.  W.  336,  wherein  the 
court  said:  "If  the  work  of  a  local  em- 
ployee is  on,  or  with,  a  particular  car,  that 
car  must  be  an  interstate  car  in  order  that 
such  employee  may  be  engaged  in  interstate 
service." 

But  a  conductor  on  an  interstate  freight 
train  was  held  on  the  facts  to  be  engaged 
in  interstate  commerce.  Peery  v.  Illinois 
Cent.  R.  Co.,  (1913)  123  Minn.  264,  143  X. 
W.  724,  (1914)  128  Minn.  119,  150  X.  W. 
382. 

Engine  repairer.  —  The  plaintiff  was  en- 
gaged in  repairing  an  engine  in  defendant's 
roundhouse,  which  engine  for  some  time  l>e- 
fore  and  immediately  prior  to  the  plaintiff's 
injury  had  been  used  in  hauling  both  intra- 
state and  interstate  commerce  and  which 
was  likewise  used  immediately  afterwards. 
It  is  held  that  the  plaintiff  was  employed 
in  interstate  commerce  and  that  the  federal 
Emplovers'  Liability  Act  applied.  Winters 
v.  Minneapolis,  etc.,  R.  Co.,  (1914)  126 
Minn.  260,  148  N.  W.  106. 

An  engineer  inspecting  an  engine  by  a 
trial  run  to  ascertain  whether  it  is  in 
proper  condition  for  an  interstate  run  about 
to  commence  is  engaged  in  interstate  com- 
merce. Lloyd  V.  Southern  R.  Co.,  (1914) 
166  N.  C.  24,  81  S.  E.  1003.  Moreover  an 
engineer  in  the  roundhouse  in  the  course  of 
his  employment  and  not  for  purposes  of  his 
own,  has  been  held  to  be  engaged  in  inter- 
state commerce.  Padgett  v.  Seaboard  Air 
Line  Ry.,  (1914)  99  S.  C.  364,  83  S.  E.  633. 
But  an  engineer,  employed  at  the  time  of 
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his  injury  upon  a  railroad  "work  train 
operated  wholly  within  one  state,  by  a  rail- 
road corporation  engaged  in  interstate  com- 
merce, upon  a  line  of  railroad  constituting 
a  part  of  the  company's  through  highway 
of  interstate  commerce,  does  not  fall  within 
the  provisions  of  the  act.  United  States  v. 
Chicago,  etc.,  R.  Co.,  (D.  C.  Idaho  1914) 
218  Fed.  701,  wherein  it  was  urged  that 
if  the  statute  cannot  be  construed  so  broad- 
ly as  to  include  every  employee  engaged  in 
or  connected  with  the  movement  of  any 
train,  and  that  if  its  provisions  apply  only 
to  those  employees  who  are  engaged  in  or 
connected  with  the  movements  of  trains  in 
interstate  commerce,  still  an  engineer  em- 
ployed as  was  this  one,  falls  within  the 
prohibitions  of  the  statute,  because,  as  is 
said:  (1)  He  is  actually  engaged  in  and 
connected  with  the  movement  of  trains  in 
interstate  commerce,  and  is  an  employee 
actually  engaged  in  interstate  commerce; 
and  (2),  he  is  an  employee  who  is  regularly 
and  generally  engaged  in  and  connected 
with  the  movement  of  trains  in  interstate 
commerce.  To  this. the  court  replied:  "In 
support  of  the  first  proposition,  it  is  ar- 
gued that  inasmuch  as  the  work  train 
passed  over  a  portion  of  an  interstate  high- 
way, and  carried  materials  for  the  repair 
thereof,  the  engineer  was  necessarily  con- 
nected with  the  movement  of  interstate 
trains.  The  reasoning  is  rather  tenuous  and 
wholly  ignores  the  fact  that  the  clause 
'engaged  in  the  transportation  of  passen- 
gers,' etc.,  qualifies  the  word  'employees' 
as  well  as  the  word  'carriers.'  It  must  be 
apparent  that,  if  the  train  crew  upon  this 
work  train  was  connected'  with  the  move- 
ment of  interstate  trains,  it  would  be  quite 
impossible  to  imagine  a  trainman  upon  any 
train,  running  upon  any  part  of  an  inter- 
state road,  who  is  not  in  some  way  connect- 
ed with  the  movement  of  interstate  trains. 
No  reason  is  conceivable  why  Congress 
would  include  a  local  work  train  and  ex- 
clude a  local  passenger  or  freight  train. 
That  being  the  case,  the  clause  'eng^aged  in 
transportation,'  etc.,  as  qualifying  the  term 
'employee,'  is  wholly  redundant,  for,  if  we 
adopt  the  government's  theory,  the  act  ap- 
plies to  any  trainman  upon  an  interstate 
railroad,  regardless  of  the  question  whether 
or  not  the  train  to  which  his  duties  pertain 
crosses  the  state  line  or  carries  passengers 
or  freight  in  interstate  commerce.  And  it  is 
to  be  added  that  if  an  engineer  is  'connect- 
ed' with  the  movement  of  trains  in  inter- 
state commerce,  by  the  fact  merely  that 
his  work  train  is  supplying  material  for  the 
repair  of  the  track  over  which  such  inter- 
state trains  run,  then  surely  the  men  who 
put  such  material  in  place,  and  indeed  all 
workmen  having  to  do  with  the  construction 
and  maintenance  of  the  roadbed  and  bridges, 
including  sectionmen,  are  so  'connected,'  for 
in  a  measure  the  duties  of  all  such  em- 
ployees relate  to  the  safe  movement  of  in- 
terstate trains.  And  in  that  view  the  clause 
'actually  engaged  in  or  connected  with  the 
movement  of  any  train'  becomes  meaning- 
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less,  for  the  act  would  comprehend  all  per- 
sons having  any  connection,  direct  or  in- 
direct, with  the  movement  of  persons  or 
property  in  interstate  transportation,  re- 
gardless of  the  question  whether,  according 
to  the  common  understanding,  their  duties 
relate  to  the  movement  of  interstate  trains." 
In  Barlow  v.  Lehigh  Valley  R.  Co., 
(1915)  214  N.  Y.  116,  107  N.  E.  814,  the 
plaintiff  was  employed  by  the  defendant,  an 
mterstate  and  intrastate  carrier,  as  an 
engineer  on  a  switch  engine  at  its  yards 
in  Cortland,  N.  Y.  At  the  time  of,  or  just 
before,  the  accident  his  crew  were,  or  had 
been,  engaged  in  placing  three  cars  of  sup- 
ply coal*  upon  a  trestle  where  the  coal  was 
to  be  dumped  into  pockets,  from  which  it 
was  to  be  taken  indiscriminately  to  coal 
engines  employed  in  interstate  or  intra- 
state commerce.  The  three  cars  of  coal  had 
been  transported  over  the  defendant's  own 
road  from  Say  re,  Pa.,  to  Cortland,  and  had 
arrived  at  the  Cortland  yards  and  been 
placed  on  sidings  at  different  times  a  few 
days  before  they  were  placed  on  the  trestle. 
The  plaintiff  was  reaching  under  the  engine 
to  examine  a  brake  beam,  which  was  down, 
when  the  fireman,  who  had  taken  his  place 
in  the  cab,  suddenly  backed  the  engine, 
whereby  plaintiff  was  injured.  The  move- 
ment of  the  engine  was  either  to  uncouple  it 
from  the  cars  or  to  back  it  down  the  incline 
just  after  uncoupling.  It  was  held  that 
the  engineer  was  engaged  in  interstate  com- 
merce at  the  time  of  the  injury.  The  court 
said:  "The  plaintiff's  right  to  recover  un- 
der the  federal  act  is  maintained  on  two 
grounds:  (1)  that  the  transportation  of 
the  coal  from  Say  re,  Pa.,  though  for  the 
defendant's  own  use  was  interstate  com- 
merce, and  was  not  completed  until  the  cars 
were  actually  place<l  on  the  trestle  to  be 
unloaded;  (2)  that  the  act  of  placing  the 
cars  on  the  trestle,  so  that  the  coal  could 
be  dumped  into  pockets  from  which  it  could 
be  transferred  to  the  tenders  of  engines 
engaged  in  interstate  commerce  was  so 
closely  connected  with  and  related  to  inter- 
state commerce  as  to  be  a  part  of  it.  We 
think  the  action  may  be  sustained  upon  both 
theories.  Transportation,  if  not  strictly 
commerce,  is  at  least  the  particular  part 
of  commerce  in  which  the  defendant  is  en- 
gaged and  which  said  act  was  intended  to 
regulate.  It  is  not  practical  in  determining 
the  application  of  the  federal  or  the  state 
law  to  distinguish  between  the  transporta- 
tion of  supplies  from  one  state  to  another 
for  the  carriers'  own  use  and  the  transporta- 
tion of  merchandise  for  sale  or  exchange. 
Enough  difficulties  from  conflicting  laws 
and  authorities  in  the  case  of  carriers  en- 
gaged in  both  interstate  and  intrastate 
commerce  now  exist  without  unnecessarily 
creating  others.  Congress  has  undertaken 
to  regulate  the  liability  of  carriers  to  their 
employees  while  engaged  in  interstate  com- 
merce, and  modem  conditions  require  that 
all  interstate  transportation  be  regarded  as 
commerce  or  an  agency  of  commerce,  subject 
to  the  federal  statute  and  under  the  super- 
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viflioii  of  the  federal  authorities.  See  Pcnsa* 
cola  Telegraph  Co.  v.  Western  Union  Tele- 
graph Ck).,  06  U.  S.  1,  24  L.  ed.  708.  It  has 
been  held  that  the  hauling  of  empty  cars 
from  one  state  to  another  is  interstate  com- 
merce. See  Nor.  Car.  R.  R,  Co.  v.  Zachary, 
232  U.  S.  248,  259,  34  Sup.  Ct.  305,  58  L. 
ed.  591,  Ann.  Cas.  1914C  159.  CerUinly, 
then,  the  hauling  of  cars  loaded  with  sup- 
plies for  the  carrier's  own  use  is  commerce 
within  the  meaning  of  the  act  and  subject 
to  the  jurisdiction  of  Congress.  The  trans- 
portation was  not  completed  until  the  cars 
reached  their  destination,  the  trestle  where 
they  were  to  be  unloaded.  The  interstate 
transportation  was  interrupted,  but  not 
terminated,  when  the  cars  were  put  on  the 
siding  in  the  Cortland  yards.  The  case  in 
that  aspect  is  precisely  the  same  as  though 
that  interruption  had  occurred  at  some 
other  point  in  the  route.  Work  in  a  yard 
such  as  switching  interstate  cars,  taking 
their  numbers  or  preparing  an  engine  to 
move  interstate  freight,  is  a  part  of  inter- 
state commerce." 

Fireman.  —  Where  a  fireman  on  an  en- 
gine about  to  be  attached  to  an  interstate 
train  after  preparing  his  engine  for  the 
trip  leaves  it  temporarily  to  go  to  his  board- 
ing house  just  beyond  the  railroad  yard, 
and  while  on  his  way  there  is  struck  and 
killed  by  a  shifting  engine,  an  action  by 
the  administrator  for  his  death  should  be 
brought  under  the  Federal  Employers'  Lia- 
bility Act,  and  not  under  a  state  act.  North 
Carolina  R.  Co.  v.  Zachary,  (1914)  232  U. 
S.  248,  34  S.  Ct.  306,  68  U.  S.  (L.  ed.)  591,. 
Ann.  Cas.  1914C  169  {reversing  (1911)  156 
N.  C.  496,  72  S.  E.  858),  wherein  the  court 
said:  "It  is  argued  that  because,  so  far 
as  appears,  deceased  Jiad  not  previously 
participated  in  any  movement  of  interstate 
freight,  and  the  through  cars  had  not  as 
yet  been  attached  to  his  engine,  his  employ- 
ment in  interstate  commerce  was  still  in 
futuro.  It  seems  to  us,  however,  that  his 
acts  in  inspecting,  oiling,  firing,  and  pre- 
paring his  engine  for  the  trip  to  Selma 
were  acts  performed  as  a  part  of  interstate 
commerce,  and  the  circumstance  that  the 
interstate  freight  cars  had  not  as  yet  been 
coupled  up  is  legally  insignificant.  See 
Pedersen  v.  Delaware,  etc.,  R.  Co.,  229  U. 
S.  146,  151;  St.  Louis,  etc.,  Ry.  v.  Scale, 
229  U.  S.  156,  161.  Again,  it  is  said  that 
because  deceased  had  left  his  engine  and 
was  going  to  his  boarding-house,  he  was 
engaged  upon  a  personal  errand,  and  not 
upon  the  carrier's  business.  Assuming 
(what  is  not  clear)  that  the  evidence  fairly 
tended  to  indicate  the  boarding-house  as  his 
destination,  it  nevertheless  also  appears 
that  deceased  was  shortly  to  depart  upon 
his  run,  having  just  prepared  his  engine  for 
the  purpose,  and  that  he  had  not  gone  be- 
vond  the  limits  of  the  railroad  yard  when 
he  was  struck.  There  is  nothing  to  indicate 
that  this  brief  visit  to  the  boarding-house 
was  at  all  out  of  the  ordinary,  or  was  in- 
consistent with  his  duty  to  his  employer. 
It  seems  to  us  clear  that  the  man  was  still 
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'on  duty,'  and  employed  in  commerce,  not- 
withstanding his  temporary  absence  from 
the  locomotive  engine.  See  Missouri,  ete^ 
R.  Co.  V.  U.  S.,  231  U.  S.  112,  119." 

A  fireman  on  a  iwitching  engine  engaged 
in  moving  cars  loaded  with  intraaUite 
freight,  is  not  engaged  in  interstate  eom- 
merce.  Illinois  (>nt.  R.  Co.  v.  Behrens, 
(1914)  233  U.  S.  473,  34  S.  Ct.  646,  58  U. 
S.  (L.  ed.)  1051,  Ann.  Cas.  191 4C  163, 
wherein  the  facts  shown  in  a  certificate  from 
the  Circuit  Court  of  Appeals  were  as  fol- 
lows: *'The  intestate  was  in  the  service  of 
the  railroad  company  as  a  member  of  a 
crew  attached  to  a  switch  engine  operated 
exclusively  within  the  city  of  New  Orleans. 
He  was  the  fireman,  and  came  to  his  death, 
while  at  his  post  of  duty,  through  a  head-on 
collision.  The  general  work  of  the  crew 
consisted  in  moving  cars  from  one  point  to 
another  within  the  city  over  the  company's 
tracks  and  other  connecting  tracks.  Some- 
times the  cars  were  loaded,  at  other  times 
empty,  and  at  still  other  times  some  were 
loaded  and  others  empty.  When  loaded  the 
freight  in  them  was  at  times  destined  from 
within  to  without  the  state  or  vice  versa;  at 
other  times  was  moving  only  between  points 
within  the  state,  and  at  still  other  times 
was  of  both  classes.  When  the  cars  were 
empty  the  purpose  was  usually  to  take  them 
where  they  were  to  be  loaded  or  away  from 
where  they  had  been  unloaded.  And  often- 
times, following  the  movement  of  cars,  load- 
ed or  empty,  to  a  given  point,  other  cars 
were  gathered  up  and  taken  or  started  else- 
where. In  short,  the  crew  handled  inter- 
state and  intrastate  traffic  indiscriminately, 
frequently  moving  both  at  once  and  at  times 
turning  directly  from  one  to  the  other.  At 
the  time  of  the  collision  the  crew  was  mov- 
ing several  cars  loaded  with  freight  which 
was  wholly  intrastate,  and  upon  completing 
that  movement  was  to  have  gathered  up  and 
taken  to  other  points  several  other  cars 
as  a  step  or  link  in  their  transportation 
to  various  destinations  within  and  without 
the  state.  The  question  of  law  upon  which 
the  circuit  court  of  appeals  desired  instruc- 
tion was  whether,  upon  these  facts,  it  could 
be  said  that  the  intestate,  at  the  time  of  his 
fatal  injury,  was  employed  in  interstate 
commerce  within  the  meaning  of  the  em- 
ployers* liability  act."  The  question  was 
answered  in  the  negative,  the  court  say- 
ing: "Here,  at  the  time  of  the  fatal  in- 
jury the  intestate  was  engaged  in  moving 
several  cars,  all  loaded  with  intrastate 
freight,  from  one  part  of  the  cit^  to  an- 
other. That  was  not  a  service  in  inter- 
state commerce,  and  so  the  injury  and 
resulting  death  were  not  within  the  stat- 
ute. That  he  was  expected,  upon  the 
completion  of  that  task,  to  engage  in  an- 
other which  would  have  been  a  part  of 
interstate  commerce  is  immaterial  under 
the  statute,  for  by  its  terms  the  true  test 
is  the  nature  of  the  work  being  done  at  the 
time  of  the  injury." 

A  fireman  on  a  switch  engine  who,  at  the 
time  he  sustained  his  injuries,  was  engaged 
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in  hauling  coal  which  at  a  later  date  might 
become  a  part  of  an  instrumentality  used  in 
the  transportation  of  interstate  commerce 
was  held  not  to  be  within  the  provisions  of 
this  act,  as  his  work  had  no  real  and  sub- 
stantial connection  with  interstate  com- 
merce. Barker  v.  Kansas  City,  etc.,  R.  Co., 
(1915)  94  Kan.  176,  146  Pac.  358,  wherein 
the  court  said:  '*The  findings  in  the  pres- 
ent case  are  conclusive,  and  show  that  the 
movement  of  the  coal  from  McCurtain  to  a 
consignee  at  Altus,  Okla.,  was  intrastate. 
Of  course,  cases  where  the  intention  of  the 
shipper  when  the  property  was  first  started 
in  transit  was  to  forward  it  to  a  foreign 
destination  have  no  application  to  the  facts 
of  the  present  case.  The  cars  were  con- 
signed to  Altus,  Okla.,  and  there  the  ship- 
ment ended.  The  most  that  can  be  said  is 
that  the  plaintiff  was  handling  coal  which 
at  a  later  date  might  become  a  part  of  an 
instrumentality  used  in  the  transportation 
of  interstate  commerce.  But  this  fact  alone 
could  not  make  him  an  employee  engaged  in 
interstate  commerce.  The  several  cars  of 
coal  being  transported  at  the  time  plaintiff 
received  his  injuries  were  to  be  unloaded  at 
Altus,  their  bulk  broken  and  some  portions 
thereof,  afterwards  were  to  be  used  for  fuel 
on  engines  running  into  other  states.  The 
situation  would  be  no  different  if,  instead  of 
coal,  the  shipment  had  consisted  of  articles 
intended  to  be  used  in  the  repair  of  a  loco- 
motive running  from  Altus  into  Texas.  In 
such  a  case  the  mere  fact  that  the  consignee 
intended  to  atach  the  articles  to  a  locomo- 
tive engaged  in  interstate  commerce  would 
not  make  the  shipment  between  Clinton, 
Okla.,  and  Altus,  Okla.,  interstate  in  char- 
acter." 

Where  the  infant  plaintiff,  about  17 
years  of  age,  was  employed  by  defendant,  a 
carrier  engaged  in  interstate  commerce,  to 
fire  its  engine  preparatory  to  the  same  being 
attached  to  a  train  scheduled  to  run  from 
Weehawken.  K.  J.,  to  Ravenna,  N.  Y.,  and 
while  assisting  in  operating  the  engine  in 
the  railroad  yard,  for  the  purpose  of  taking 
on  a  barrel  of  oil  to  be  carried  on  the 
engine  to  Ravenna,  the  plaintiff  was  injured, 
it  was  held,  that  at  the  time  of  the  accident 
the  plaintiff  and  defendant  were  engaged 
in  interstate  commerce,  within  the  meaning 
of  the  terms  of  the  federal  Employers'  Lia- 
bility Act.  Tonsellito  v.  New  York  Cent., 
etc.,  R.  Co.,  (1916)  87  N.  J.  L.  651,  94  Atl. 
804. 

A  fireman  employed  on  an  interstate 
train  is  engaged  in  interstate  commerce  even 
when  he  is  engaged  in  shifting  interstate 
cars  in  a  yard,  if  the  purpose  of  the  shifting 
is  the  making  up  of  the  interstate  train. 
Southern  R.  Co.  v.  Jacobs,  (1914)  116  Va. 
189,  81  S.  E.  99,  wherein  the  court  said: 
"It  is  true  that,  at  the  precise  moment 
of  the  injury,  Jacobs,  the  man  who  was  in- 
jured, was  engaged  with  a  crew  in  shifting 
cars  in  the  yard  at  Lawrenceville,  and  the 
particular  cars  which  were  attached  to  the 
engine  at  the  moment  of  the  accident  were 
engaged  in  intrastate,  as  contradistinguished 


from  interstate,  commerce,  and  did  not 
come  from  any  point  beyond  the  limits  of 
the  state,  and  were  destined  to  points  with- 
in the  state;  but  it  is  also  true  that  the 
shifting  and  movement  of  the  cars  at  the 
time  had  for  its  object  the  making  up  of  a 
train  to  which  cars  were  to  be  attached 
which  came  from  points  beyond  the  southern 
limits  of  the  state  and  were  destined  to 
points  beyond  the  northern  limits  of  the 
state,  by  way  of  Norfolk,  and  were  laden 
with  interstate  shipments;  and  these  facts, 
we  think,  bring  the  case  fairly  within  the 
infiuence  of  Pedersen  v.  Delaware,  Lacka- 
wanna &  W.  R.  Co.,  229  U.  S.  146,  33  Sup. 
Ct.  648,  57  L.  ed.  1125,  and  the  circuit 
court  committed  no  error  in  so  deciding." 

Teamster. —  A  teamster  employed  by  a 
railroad  and  injured  while  engaged  in  driv- 
ing the  horse  which  pulled  cars  filled  with 
dirt  and  rock  excavated  from  a  tunnel,  to 
be  used  by  the  railroad  company  as  a  "cut- 
off," was  held  not  to  be  engaged  in  inter- 
state commerce.  Jackson  v.  Chicago,  etc., 
R.  Co.,  (W.  D.  Wash.  1914)  210  Fed.  495, 
wherein  the  court  said:  "Stripped  of  the 
conclusions  in  the  complaint,  we  have 
the  fact  that  the  defendant  is  engaged  in 
constructing  a  'cut-off  on  its  line  of  road 
80  as  to .  shorten  the  route  used  by  it 
now  and  eliminate  some  of  the  incon- 
veniences, and  possible  expense,  in  the  opera- 
tion of  the  line  at  the  present  time. 
There  is  no  statement  that  this  line,  upon 
which  the  work  is  being  performed,  is  now 
used,  but  the  complaint  in  paragraph  3 
says,  'and  through  which,  when  completed, 
the  interstate  commerce  *  *  *  will  be 
routed.'  The  plaintiff  was  not  himself  en- 
gaged upon  any  interstate  commerce,  nor 
was  he  injured  by  any  one  connected  with 
the  operation  of  any  of  the  agencies  which 
actually  transported  interstate  commerce. 
The  building  of  this  cut-off  is  a  facility 
which  is  to  be  used  by  the  defendant,  when 
completed,  as  an  engine  or  cars,  or  any  other 
appliance  under  construction  might  be  con- 
sidered for  use  when  completed.  Can  it  be 
said  that  a  person  engaged  in  the  building 
of  engines  or  cars,  or  any  other  facilities 
to  be  used  by  a  common  carrier  engaged  in 
interstate  commerce,  comes  within  the  pro- 
visions of  the  Employers'  Liability  Act? 
The  act  deals  only  with  the  liability  of  a 
carrier  engaged  in  interstate  commerce  for 
injuries  sustained  by  its  employees  while 
engaged  in  such  commerce.  Second  Em- 
ployers' Liability  Cases,  223  U.  S.  1,  32  Sup. 
Ct.  169,  56  L.  ed.  327,  38  L.R.A.(N.S.)  44. 
The  act  is  nqt  'concerned  with  the  con- 
struction of  tracks,  bridges,  engines,  or  cars 
which  have  not  as  yet  become  instrumental- 
ities in  such  commerce,  but  only  with  the 
work  of  maintaining  them  in  proper  condi- 
tion after  they  have  become  such  instru- 
mentalities, and  during  their  use  as  such.' 
Pedersen  v.  Del.,  Lack.  &  West.  R.  R.,  229 
U.  S.  146,  162,  33  Sup.  Ct.  648,  57  L.  ed. 
1125.  The  language  of  the  complaint,  'when 
completed,  the  interstate  commerce  •  ♦  ♦ 
will  be  routed'   through   the  tunnel,   con- 
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cluBively  shows  that  it  is  not  now  so  em- 
ployed; hence  the  act  cannot  apply  and 
Supreme  Court  decisions  supra  are  decisive." 
Track  repairman.  —  A  person  engaged  in 
repairing  the  tracks  of  a  railroad  com- 
pany is  engaged  in  interstate  commerce, 
even  thoush  the  repairs  consist  in  shoveling 
the  dirt  From  between  the  ties  under  the 
rails  of  the  tracks  used  to  carry  interstate 
trains.  A  laborer  so  employed  is  as  much 
engaged  in  interstate  commerce  as  another 
employee  would  be  when  engaged  in  carry- 
ing bolts  or  spikes  to  fasten  the  rails  to  the 
ties,  and  one  who  carries  spikes  to  fasten 
rails  to  the  ties  which  carry  the  tracks  is  as 
much  engaged  in  interstate  commerce  as  the 
man  carrying  bolts  to  repair  the  bridge 
which  supports  the  rails  that  carry  the 
trains  in  interstate  commerce.  Lomhardo 
v.  Boston,  etc.,  R.  Co.,  (N.  D.  N.  Y.  1915) 
223  Fed.  427,  wherein  the  court  said:  "It 
has  been  decided  by  the  Supreme  Court 
of  the  United  States  (Pedersen  v.  D.,  L.  & 
W.  R.  Co.,  229  U.  S.  146,  33  Sup.  Ct.  648, 

57  L.  ed.  1125,  Ann.  Cas.  1914C  153),  that 
an  employee  of  a  railroad  company  which 
is  engaged  in  both  interstate  and  intrastate 
commerce,  and  uses  its  tracks  and  bridges 
for  both  kinds  of  commerce,  is,  when  on  foot 
and  engaged  in  carrying  bolts  to  be  used  in 
repairing  such  a  bridge,  engaged  in  inter* 
dtate  commerce.  The  court  laid  down  the 
broad  proposition  (Justice  Lamar,  Holmes, 
and  Lurton  dissenting)  that:  'One  engaged 
in  the  work  of  maintaining  tracks,  bridges, 
engines,  or  cars  in  prpper  condition  after 
they  have  become,  and  during  their  use  as, 
instrumentalities  of  interstate  commerce,  is 
engaged  in  interstate  commerce;  and  this, 
even  if  those  instrumentalities  are  used  in 
both  interstate  and  intrastate  commerce.' 
This,  of  course,  settles  the  proposition  that 
this  plaintiff  was  engaged  in  interstate 
commerce  when  he  received  his  injuries,  as 
he  was  repairing  a  track  used  by  defend- 
ant to  carry  both  kinds  of  commerce.  The 
defendant  was  also  engaged  in  interstate 
commerce,  as  it  was  operating  its  road  and 
using  its  tracks  and  having  repairs  made 
at  the  time.  See  also,  St.  Louis,  San  Fran- 
cisco &  Texas  R.  Co.  v.  Scale,  229  U.  S.  156, 
33  Sup.  Ct.  651,  57  L.  ed.  1129,  Ann.  Cas. 
1914C  166,  and  North  Carolina  R.  Co.  v. 
Zachary,  232   U.   S.  248,  34   Sup.  Ct.   305, 

58  L.  ed.  591,  Ann.  Cas.  1914C  159.  In 
Illinois  Central  Railroad  Co.  v.  Behrens, 
Administrator,  233  U.  S.  473,  34  Sup.  Ct. 
646,  58  L.  ed.  1051,  Ann.  Cas.  1914C  163, 
it  is  held  that  the  particular  service  in 
which  the  employee  is  engaged  at  the  time 
he  receives  his  injury  must  be  a  part  of 
interstate  commerce;  that  is,  that  the  work 
he  is  doing  for  the  railroad  company  must 
be  work  in  carrying  on  interstate  commerce. 
Pedersen  v.  D.,  L.  &  VV.  R.  R.  Co.,  229  U. 
S.  146,  33  Sup.  Ct.  648,  57  L.  ed..ll25,  Ann. 
Cas.  1014C  153.  The  case  also  holds  that, 
not  only  must  the  railroad  company  be  en- 
gaged at  the  time  in  interstate  commerce, 
but  that  the  employee,  as  stated,  must  be 
engaged  in  work  which  is  a  part  of  inter 
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state  commerce.  It  was  therefore  held  that 
an  employee  of  a  carrier,  who  was  engaged 
on  the  switch  engine  in  moving  several  cars, 
all  loaded  with  intrastate  freight,  from  one 
point  in  a  city  to  another  point  in  the  same 
city,  was  not  engaged  in  interstate  com- 
merce, as  the  company  was  not  at  the  time 
engaged  in  moving  interstate  conunerce  and 
the  employee  was  not.  It  was  also  held 
that  the  employee  was  not  engaged  in  in- 
terstate commerce,  for. the  reason  his  duty 
would  call  him  to  the  movement  of  interstate 
commerce  on  the  termination  of  the  move- 
ment of  the  cars  loaded  with  intrastate 
freight.  Having  this  case  in  view,  the  Cir- 
cuit Court  of  Appeals  in  the  Fifth  Circuit, 
in  Illinois  Central  R.  R.  Co.  v.  Rogers,  221 
Fed.  52,  — C.  C.  A.  — ,  held  that  an  allega- 
tion in  the  petition  that  the  railroad  com- 
pany was  engaged  in  interstate  commerce 
at  the  time  of  the  accident  did  not  sufficient- 
ly show  that  the  engine  which  struck  and 
injured  th  employee  was  engaged  in  inter- 
state commerce  at  the  time  of  the  accident, 
and  hence  that  there  was  no  sufficient  allega- 
tion that  the  defendant  itself  was  engaged 
in  interstate  commerce  at  the  time  the  em- 
ployee was  injured.  The  injured  employee, 
who  was  injured  and  killed  by  being  struck 
by  an  engine  of  the  defendant,  was  at  the 
time  engaged  in  cleaning  stencils  which 
were  used  by  the  railroad  company  to  mark 
cars  owned  and  used  by  it  in  interstate  com- 
merce. The  court  held  that  this  employee 
was  not  engaged  in  interstate  commerce. 
If  the  employee  of  a  railroad  company, 
in  carrying  bolts  to  repair  a  bridge  over 
which  both  interstate  and  intrastate  trains 
run,  is  engaged  in  interstate  commerce,  for 
the  reason  he  is  repairing  or  aiding  to  re- 
pair an  instrumentality  of  interstate  com- 
merce (see  Pedersen  Case),  it  is  difficult  for 
this  court  to  understand  how  or  why  it  is 
that  an  employee  of  a  railroad  company  who 
is  cleaning  for  use  and  to  make  fit  for  use 
an  instrumentality  used  to  'designate  a  ear 
which  is  owned  by  the  company  and  used  by 
it  in  interstate  commerce  is  not  engaged 
in  interstate  commerce.  In  effect  he  is  re- 
pairing an  instrumentality  used  in  inter- 
state commerce,  and,  as  the  case  shows,  that 
instrumentality  upon  which  he  was  at  work, 
to  wit,  the  stencils,  was  used  by  the  com- 
pany in  interstate  commerce  only.  How- 
ever, in  view  of  this  decision  of  the  Cir- 
cuit Court  of  Appeals,  and  conceding  it 
to  be  good  law,  this  court  is  of  the  opin- 
ion that  the  Pedersen  Case  controls." 

A  track  repairer  employed  in  repairing  a 
side  track  used  in  interstate  commerce  is 
engaged  in  interstate  commerce.  Clark  v. 
Chicago  Great  Western  R.  Co.,  (la.  1915) 
152  N.  W.  635.  And  a  section  laborer  en- 
gaged in  substituting  heavier  for  lighter 
rails  on  the  track  of  an  interstate  railroad 
is  also  engaged  in  interstate  commerce. 
Truesdell  v.  Chesapeake,  etc.,  R.  Co.,  (1914) 
159  Ky.  718,  169  S.  W.  471. 

Similarly  a  section  foreman  while  return- 
ing to  headquarters  with  his  crew  on  a  hand 
car  after  having  repaired  a  broken  rail  on 
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a  track  used  in  interstate  commerce  is  en- 
gaged in  interstate  commerce.  So  is  he  en- 
gaged in  such  commerce  while  assisting  in 
the  removal  of  the  hand  car  from  the  track 
to  get  it  out  of  the  way  of  an  approaching 
train  carrying  interstate  cars.  Texas,  etc., 
R.  Co.  v,*  White,  (Tex.  1915)  177  S.  W. 
1185. 

Where  the  plaintiff,  a  section  foreman, 
was  working  with  others  in  taking  out  rails 
from  the  main  line  of  an  interstate  carrier 
and  putting  others  in  their  place,  loading 
those  taken  out  onto  a  flatcar  near  by,  and 
was  injured  while  so  loading,  it  was  held 
to  be  at  least  a  question  for  the  jury 
whether  he  was  employed  in  interstate  com- 
merce within  the  federal  Employers*  Liabil- 
ity Act.  Cherpeski  v.  Great  Northern  R. 
Co.,  (1915)  128  Minn.  360,  150  N.  W.  1091. 

An  engine  on  the  way  to  a  repair  shop 
from  one  state  to  another  is  moving  in  in- 
terstate commerce  and  an  employee  partici- 
pating in  the  act  is  engaged  in  interstate 
commerce.  Chicago,  etc.,  R.  Co.  v.  Wright, 
(1916)  239  U.  S.  548,  36  S.  Ct.  185,  afflrm- 
ing  (1914)  96  Neb.  87,  146  N.  W.  1024. 

Truck  repairer.  —  In  Southern  Pacific  Co. 
V.  Pillsbury,  (Cal.  1915)  151  Pac.  277,  the 
facts  as  stated  by  the  court  were  as  follows : 
'*The  Industrial  Accident  Commission  of 
California  entertained  jurisdiction  in  the 
case  where  an  employee  of  the  petitioner 
met  his  death  by  accident  while  engaged 
in  his  usual  occupation.  It  made  an  award 
in  conformity  with  our  law  to  the  widow  of 
the  deceased.  The  probative  facts  are  not 
in  controversy.  The  deceased  was  a  truck 
builder  and  a  repairer  of  trucks  for  loco- 
motives. He  was  so  employed  in  petition- 
er's roundhouse  No.  1  at  Roseville,  Cal. 
At  the  time  of  the  accident  which  caused 
his  death  he  was  engaged  in  repairing 
switch  engine  No.  1173  in  roundhouse  No.  1. 
This  roundhouse  was  used  for  housing 
switch  locomotives,  which  switch  locomo- 
tives were  operated  in  the  yards  of  Rose- 
ville Junction  in  handling  both  inter  and 
intra  state  commerce.  About  70  per  cent, 
of  the  work  of  the  switch  engines  in  the 
Roseville  yard  is  interstate  commerce  work. 
Seventy  per  cent,  of  the  cars  moved  through 
the  yard  are  used  in  connection  with  inter- 
state commerce.  At  the  time  of  the  acci- 
dent the  petitioner  was  not  using  switch 
engine  1173  in  interstate  commerce.  It  had 
been  withdrawn  from  service  in  the  operat- 
ing department  on  January  13th  and  was 
not  returned  to  the  operating  department 
until  January  19th,  three  days  after  the 
accident  occurred.  The  yardmaster  at  Rose- 
ville Junction  resumed  control  of  the  opera- 
tion of  the  engine  on  January  10th,  when 
it  was  restored  to  service.  The  industrial 
accident  commission  concluded  from  these 
facts  that  the  deceased  at  the  time  he  sus- 
tained his  injury,  while  in  the  employ  of 
petitioner,  was  not  engaged  in  interstate 
commerce  work."  The  Supreme  Court, 
however,  took  the  view  that  the  deceased 
was  engaged  in  interstate  commerce  and  an- 
F.  S.  A.  Supp.— 48. 
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nulled  the  ward  of  the  industrial  accident 
commission. 

An  employee  engaged  in  tearing  down  a 
roundhouse,  or  that  part  of  it  rendered  use- 
less by  a  fire,  is  not  within  the  protection 
of  this  section.  Thomas  v.  Boston,  etc.,  R. 
Co.,  (D.  0.  N.  H.  1914)  218  Fed.  143, 
wherein  the  court  said:  "According  to  the 
declaration,  the  plaintiff  was  engaged  in 
tearing  down  a  roundhouse,  or  that  part  of 
it  which  had  been  rendered  useless  by  a 
fire,  and  was  injured,  not  by  an  instru- 
mentality being  actively  used  in  interstate 
commerce,  but  by  a  falling  timber.  The 
active  function  of  the  roundhouse  as  an 
instrumentality  in  interstate  business  had 
ceased  to  exist,  and  the  employment,  there- 
fore, was  in  connection  with  the  removal 
of  a  useless  structure,  to  the  end  that 
a  new  one  might  be  created  for  railroad 
purposes,  and  very  likely  for  uses  in 
connection  with  interstate  commerce.  As 
said  in  several  of  the  cases,  there  must 
be  a  line  somewhere,  and  it  would  seem 
that,  if  this  case  is  within  the  line,  you 
might  as  well  say  that  all  employees 
upon  railroads,  engaged  both  in  interstate 
and  intrastate  business,  may  have  the  bene- 
fit of  the  act,  with  the  result  that  with  few 
exceptions  all  personal  injury  litigation 
would  be  in  the  federal  courts.  I  do  not 
think  the  case  is  within  the  spirit  of  the 
reasoning  of  either  the  Pedersen  Case,  229 
U.  S.  146,  33  Sup.  Ct.  648,  57  L.  ed.  1125, 
Ann.  Cas.  1914C  153,  or  111.  Central  R.  R. 
V.  Behrens,  233  U.  S.  473,  34  Sup.  Ct.  646, 
58  L.  ed.  1051,  Ann.  Cas.  1914C  163;  and 
it  cannot,  it  seems  to  me,  be  reasonably 
said  that  the  plaintiff  was  engaged  in  in- 
terstate commerce  at  the  time  of  the  in- 
jury." 

Employees  engaged  in  the  preparation  or 
construction  of  roadbeds,  rails,  cars  and 
other  instrumentalities  which  are  intended 
for  use  in  interstate  commerce,  but  have 
never  been  and  are  not  in  use  therein,  are 
not  employed  in  interstate  commerce  and 
are  not  protected  by  this  act.  Bravis  v. 
Chicago,  etc.,  R.  Co.,  (C.  C.  A.  8th  Cir. 
1914)  217  Fed.  234. 

One  engaged  in  installing  block  signals 
on  an  interstate  road  is  engaged  in  inter- 
state commerce.  Saunders  v.  Southern  R. 
Co.,  (1914)  167  N.  C.  375,  83  S.  E.  573, 
wherein  the  court  said:  "Was  the  intes- 
tate of  the  plaintiff  employed  in  interstate 
commerce  at  the  time  of  his  death?  He 
was  an  employee  of  the  defendant  engaged 
in  installing  a  new  and  improved  block  sys- 
tem along  the  track  of  the  defendant  in 
place  of  another  system  already  in  use,  and 
at  the  time  of  his  death  was  returning  to 
his  work  train,  from  which  he  had  been 
absent  for  a  necessary  purpose  only  a  few 
minutes,  and  it  is  admitted  that  the  de- 
fendant was  engaged  in  interstate  com- 
merce over  said  track.  We  think  it  clear 
that  one  employed  in  installing  and  equip- 
ping the  road  with  the  block  signals  was 
engaged  in  doing  something  which  was  a 
part  of  the  interstate  commerce  in  which 
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the  defendant  was  engaged,  to  the  same 
extent  as  one  engaged  in  repairing  a  bridge 
or  a  track  in  such  commerce/' 

Employee  in  railroad  shop.  —  An  em- 
ployee in  the  machine  shop  of  a  railroad 
doing  intrastate  and  interstate  business  is 
not  engaged  in  interstate  commerce  while 
employed  for  the  day  solely  in  changing  the 
shafting.  Shanks  v.  Delaware,  etc.,  R.  Co., 
(1916)  239  U.  S.  556,  36  S.  Ct.  188,  affirm^ 
ing  (1916)  214  N.  Y.  413,  108  N.  E.  644), 
wherein  the  court  said:  "The  facts  in  the 
present  case  are  these:  The  railroad  com- 
pany was  engaged  in  both  interstate  and 
intrastate  transportation,  and  was  conduct- 
ing an  extensive  machine  shop  for  repairing 
parts  of  locomotives  used  in  such  transpor- 
tation. While  employed  in  this  shop. 
Shanks  was  injured  through  the  negligence 
of  the  company.  Usually  his  work  consisted 
in  repairing  certain  parts  of  locomotives, 
but  on  the  day  of  the  injury  he  was  engaged 
solely  in  taking  down  and  putting  into  a 
new  location  an  overhead  countershaft — a 
heavy  shop  fixture — through  which  power 
was  communicated  to  some  of  the  ma- 
chinery used  in  the  repair  work.  The 
question  for  decision  is,  Was  Shanks  at 
the  time  of  the  injury  employed  in  inter- 
state commerce  within  the  meaning  of  the 
employers'  liability  act?  What  his  employ- 
ment ^ar  on  other  occasions  is  immaterial, 
for,  as  before  indicated,  the  act  refers  to 
the  service  being  rendered  when  the  injury 
was  suffered.  Having  in  mind  the  nature 
and  usual  course  of  the  business  to  which 
the  act  relates  and  the  evident  purpose  of 
Congress  in  adopting  the  act,  we  think  it 
speaks  of  interstate  commerce,  not  in  a 
technical  legal  Sense,  but  in  a  practical  one 
better  suited  to  the  occasion  (see  Swift  & 
Co.  v.  United  States,  196  U.  S.  375,  398, 
49  L.  ed.  518,  525,  25  Sup.  Ct.  Rep. 
276),  and  that  the  true  test  of  employ- 
ment in  such  commerce  in  the  sense  in- 
tended is,  Was  the  employee,  at  the  time 
of  the  injury,  engaged  in  interstate  trans- 
portation, or  in  work  so  closely  related 
to  it  as  to  be  practically  a  part  of  it. 
Coming  to  apply  the  test  to  the  case  in 
hand,  it  is  plain  that  Shanks  was  not  em- 
ployed in  interstate  transportation,  or  in 
repairing  or  keeping  in  usable  condition  a 
roadbed,  bridge,  engine,  car,  or  other  in- 
strument then  in  use  in  such  transporta- 
tion. What  he  was  doing  was  altering  the 
location  of  a  fixture  in  a  machine  shop. 
The  connection  between  the  fixture  and  in- 
terstate transportation  was  remote  at  best, 
for  the  only  function  of  the  fixture  was 
to  communicate  power  to  machinery  used 
in  repairing  parts  of  engines  some  of  which 
were  used  in  such  transportation.  This,  we 
think,  demonstrates  that  the  work  in  which 
Shanks  was  engaged,  like  that  of  the  coal 
miner  in  the  Yurkonis  case,  was  too  remote 
from  interstate  transportation  to  be  prac- 
tically a  part  of  it,  and  therefore  that  he 
was  not  employed  in  interstate  commerce 
within  the  meaning  of  the  employers'  lia- 
bility act." 
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An  employee  engaged  in  remoying  wreck- 
age from  tracks  used  in  interstate  and  in- 
trastate commerce  is  engaged  in  interstate 
commerce  although  the  primary  object  of 
the  work  was  to  rescue  a  fellow-employee 
who  had  been  pinned  down  by  such  wreck- 
age. Southern  R.  Co,  v.  Puckett,  (6a. 
1915)   85  S.  £.  809. 

An  employee  engaged  to  handle  coal  in 
railroad  yards,  unload  the  same  into  chutes 
and  from  there  into  the  tenders  of  engines 
used  in  interstate  commerce  and  to  make 
reports  of  his  work  to  the  railroad  company 
is  engaged  in  interstate  commerce.  Chicago, 
etc.,  R.  Co.  v.  Bond,  (Okla.  1915)  148  Pac. 
103,  wherein  the  court  said:  "This  for  the 
reason  that  his  contract  required  him  to 
furnish  the  labor  that  coaled  the  engines 
and  made  the  steam  that  created  the  power 
that  sped  the  trains  carrying  both  intra- 
state and  interstate  commerce  on  its  way, 
and  that  the  turning  in  of  the  tickets  to 
Wallace  at  the  freighthouse  was,  in  a  man- 
ner, making  his  report  to  the  company  of 
what  he  had  done,  which  was  incident  to  his 
contract  and  within  the  scope  of  his  em- 
ployment. In  other  words  we  are  of  opin- 
ion, it  being  conceded  that  defendant  was 
engaged  in  interstate  commerce  at  the  time, 
that  so  was  deceased  for  the  reason  that 
at  that  time  he  was  engaged  in  his  master's 
business  and  was  furnishing  or  in  the  act 
of  attempting  to  furnish  something  to  con- 
tribute tnereto."  In  this  case  it  appeared 
that  the  deceased  when  injured  was  under 
contract  with  the  defendant  railroad  com- 

gany  to  furnish  all  the  labor  necessary  to 
andle  the  coal  furnished  by  the  company 
at  a  given  point.  It  was  contended  that  he 
was  an  independent  contractor  and  as  such 
not  "employed"  by  the  defendant,  but  the 
court  as  to  the  contention  said:  "As  the 
contract  in  question  obligated  deceased  to 
furnish  all  labor  'required'  to  handle  all 
coal  'furnished'  by  the  company  at  Enid, 
and  to  unload  its  cars  in  its  coal  chutes 
'and  place  on  cars  or  engines  as  desired'  by 
the  company,  and  'to  unload  all  coal  for 
stationary  boilers'  located  no  telling  where 
on  the  company's  right  of  way  and  to  un- 
load wood  from  its  cars  on  storage  piles  in 
its  yards  there  and  to  load  cinders  from  its 
right  of  way  to  cars  'at  points  designated 
by  the  company,'  a  fair  construction  of  the 
contract  is  that  the  company  had  the  right, 
under  the  contract,  to  control  and  direct 
him  in  the  work  and  that  he  was  an  em- 
ployee of  the  company  and  not  an  independ- 
ent contractor.  Besides,  the  contract  char- 
acterizes him  as  an  employee  by  reason  of 
the  fact  that  the  intent  of  the  contr^ot  is 
to  reserve  .the  right  in  the  company  to  dis- 
charge him  at  its  pleasure.  We  are  there- 
fore of  opinion  that,  at  the  time  he  was 
injured,  deceased  was  not  an  independent 
contractor  but  an  employee  of  the  company, 
and  is  entitled  to  recover  under  the  Federal 
Employer's  Liability  Act — ^that  is,  if  at  that 
time,  he  was  'engaged  in  interstate  com- 
merce' within  the  contemplation  of  the  act." 
See  further,  to  the  effect  that  an  employee 
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engaged  in  shoveling  coal  from  cars  into 
chutes  or  pockets,  for  use  on  interstate 
trains  is  engaged  in  interstate  commerce, 
Kamboris  v.  Oregon-Washington  R.  etc., 
Co.,  (1916)  76  Ore.  358,  146  Pac.  1097, 
wherein  the  court  said:  "In  the  case  at 
bar  we  cannot  see  why  the  act  of  f  urn  itching 
the  coal  for  fuel,  and  placing  the  same  in 
the  pockets  of  the  chute  to  be  used  partly 
in  the  engines  engaged  in  interstate  traffic, 
was  not  just  as  essential  in  tlie  matter  of 
running  interstate  trains  as  the  act  of  tak- 
ing the  same  out  of  such  chute  or  pockets 
and  placing  it  upon  the  tenders  of  the  en- 
gines, or  any  other  act  of  the  employees 
in  running  the  engines  and  trains  transport- 
ing such  commodities.  If  it  were  impossible 
to  fill  the  position  of  the  deceased,  and  the 
coal  was  not  furnished,  interstate  commerce 
would  stop  or  be  retarded  to  that  extent, 
and  it  clearly  seems  to  us  that  the  general 
duties  of  the  decedent,  as  well  as  the  act 
he  was  performing  at  the  particular  time 
of  the  injury,  had  a  very  substantial  bear- 
ing upon  and  relation  to  interstate  com- 
merce. It  cannot  be  said  consistently  that 
the  decedent  was  not  engaged  in  his  duty 
because  he  was  waiting  for  the  cars  to  ap- 
proach the  proper  place  in  order  to  block 
the  wheels.  It  might  as  well  be  said  that 
a  switchman  was  not  engaged  in  his  duty 
while  waiting  for  a  train  to  pass  a  switch 
in  order  to  turn  the  same.  The  act  of 
placing  the  cars  of  coal  in  the  chute  was 
similar  to  decedent's  general  duties  of 
shoveling  coal,  and  was  a  necessary  service 
in  preparing  the  fuel  for  the  engines  haul- 
ing the  interstate  trains.'' 

A  person  employed  by  a  railroad  to  mine 
coal  intended  to  be  used  in  the  conduct  of 
interstate  commerce,  that  is,  in  locomotives, 
is  not  engaged  in  interstate  commerce. 
Delaware,  etc.,  R.  Co.  v.  Yurkonis,  (1916) 
238  U.  S.  439,  36  S.  Ct.  902,  69  U.  S.  (L. 
ed.)  1397. 

Yardmen.  —  A  yard  switchman  engaged 
in  distributing  cars  from  an  interstate 
train  and  clearing  the  track  for  another 
interstate  train  is  engaged  in  interstate 
commerce.  Seaboard  Air  Line  Ry.  v.  Koen- 
necke,  (1915)  239  U.  S.  362,  36  S.  Ct.  126, 
atirming  (1914)   116  Va.  826,  83  S.  E.  374. 

So  a  switchman  coupling  empty  cars  in- 
tended for  an  interstate  train  which  was 
being  made  up  is  engaged  in  interstate  com- 
merce, for  the  hauling  of  empty  cars  from 
one  state  to  another  is  interstate  commerce. 
St.  Louis  Southwestern  R.  Co.  v.  Anderson, 
(Ark.  1915)  173  S.  W.  834. 

Moreover  a  section  hand  sweeping  snow 
from  switch  connections  in  the  tracks  of  a 
railroad  engaged  in  interstate  commerce  is 
himself  engaged  in  interstate  commerce. 
Hardwick  v.  Wabash  R.  Co.,  (1914)  181 
Mo.  App.  156,  168  S.  W.  328. 

In  Crandall  v.  Chicago,  etc.,  R.  Co., 
(1914)  127  Minn.  498,  150  N.  W.  165,  the 
plaintiff's  intestate,  a  switchman,  was  em- 
ployed by  the  defendant  in  its  yards  at 
Oelwein,  Iowa,  making  up  a  train  destined 
for  Minnesota,  some  of  the  cars  to  be  set 


out  at  stations  in  Iowa  and  some  carrying 
local  freight  to  be  unloaded  on  the  way, 
some  of  the  cars  in  the  train  being  made  up 
having  been  transported  by  the  defendant 
from  points  in  Illinois  to  its  Oelwein  yards, 
destined  some  to  Iowa  points  and  some  to 
points  in  Minnesota,  and  some  of  them  orig- 
inating in  Iowa,  destined  some  to  Iowa 
points  and  some  to  points  in  Minnesota. 
The  deceased  was  run  over  by  an  intrastate 
car  and  the  negligence  found  was  in  respect 
of  the  brake-step  of  an  intrastate  car.  It 
was  held  that  the  defendant  was  at  the 
time  engaged  as  a  common  carrier  in  inter- 
state commerce  and  that  the  deceased  was 
employed  by  it  in  such  commerce,  and  that 
the  federal  Employers'  Liability  Act  applied. 

In  Willever  v.  Delaware,  etc.,  R.  Co., 
(1916)  87  N.  J.  L.  348,  94  Atl.  596,  which 
was  an  action  brought  by  the  administra- 
trix of  a  deceased  employee  of  the  defendant 
company,  the  facts  were  as  follows:  The 
decedent  was  a  section  foreman  of  the  de- 
fendant company,  and  he  and  the  men  under 
him  were  required  to  keep  in  order  the 
tracks  and  switches  in  the  Port  Morris 
yard.  This  yard  was  used  for  the  breaking 
up,  temporary  storage,  and  making  up  of 
trains  which  were  devoted  to  interstate  as 
well  as  to  intrastate  commerce.  Decedent 
had  held  the  position  of  foreman  for  five 
years  preceding  the  date  of  his  death. 
Shortly  before  the  accident  occurred  he  was 
at  work  with  his  gang  repairing  certain 
switches  in  the  yard.  He  left  these  switches 
to  go  to  some  other  point. in  the  yard — 
where,  or  for  what  purpose,  the  evidence 
does  not  show.  As  he  was  crossing  track 
No.  5  he  was  run  down  at  the  switeh  con- 
necting that  track  with  another  by  a  freight 
train  which  was  being  backed  down  the 
track  by  a  yard  engine,  and  which  was 
moving  about  as  fast  as  a  man  walks.  The 
testimony  showed  that  no  warning  was 
given  to  the  deceased  by  those  in  charge  of 
the  movement  of  this  train,  or  by  any  other 
employee  of  the  company,  of  its  approach. 
It  was  held  that  the  deceased  was  engaged 
in  interstate  commerce  at  the  time  of  liis 
death  but  that  the  facts  did  not  show  that 
the  defendant  was  negligent. 

A  yard  clerk  whose  duties  included  the 
taking  of  numbers  and  other  necessary  de- 
scriptive matter  of  cars  giving  out  in  trains 
has  been  held  not  to  be  engaged  in  inter- 
state commerce  at  the  time  he  was  struck, 
while  walking  through  the  yard,  by  an 
interstate  freight  train,  the  evidence  not 
disclosing  for  what  purpose  he  was  walking 
there,  or  what  character  of  work  he  had 
been  engaged  in  just  before  his  injury. 
Pecos,  etc.,  R.  Co.  v.  Rosenbloom,  (Tex. 
1915)  177  S.  W.  952.  wherein  the  court  said: 
"It  is  urged  by  the  railway  company  that 
Rosenbloom,  as  its  employee,  was  enga«;od 
in  interstate  commerce  at  the  time  of  his 
injury,  subjecting  the  asserted  cause  of  ac- 
tion to  the  government  of  the  federal  Em- 
ployers' Liability  Act.  This  contention  is 
based  upon  the  fact  that  the  freight  train 
bv  the  side  of  which  Rosenbloom  was  walk- 
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ing  just  before  the  accident  carried  inter- 
state freight,  and  that  Rosenbloom  was  a 
yard  clerk  whose  duties  included  the  ex- 
amination of  such  a  train  and  the  making 
of  a  record  of  the  numbers  and  initials  on 
the  cars,  and  the  inspection  and  making  of 
a  record  of  the  seals  on  the  car  doors,  etc. 
From  this  it  is  insisted  that,  while  he  was 
engaged  in  tfiat  character  of  work,  and  until 
he  had  returned  to  the  office  of  the  company 
from  such  work,  with  respect  to  the  train 
in  question,  he  was  employed  in  interstate 
commerce.  The  cases  of  St.  L.,  S.  F.  Jt  T. 
Ry.  V.  Scale,  229  U.  S.  156,  33  Sup.  Ct. 
651,  57  L.  ed.  1129,  Ann.  Cas.  1914C  156, 
and  N.  C.  R.  Co.  v.  Zachary,  232  U.  S.  248, 
34  Sup.  Ct.  305,  58  L.  ed.  591,  Ann.  Cas. 
1914C  159,  are  cited  upon  the  question.  In 
our  opinion,  the  evidence  did  not  raise  the 
issue.  Neither  of  the  cases  cited  can  be 
held  to  reach  this  case.  In  the  first  Seale, 
whose  duties  were  similar  to  those  of  Rosen- 
bloom,  was  proceeding  at  the  time  of  his 
injury  through  the  yard  of  the  railway  com; 
pany  to  one  of  its  tracks  to  meet  an  incom- 
ing train  engaged  in  the  movement  of  inter- 
state freight,  for  the  purpose  of  obtaining 
the  numbers  of  the  cars  and  otherwise  per- 
forming his  duties  in  respect  to  them,  and 
he  was  held  to  have  been  engaged  directly 
in  a  duty  connected  with  the  movement  of 
interstate  freight.  In  the  other  case  it  was 
held  that  an  employee's  act  in  preparing  an 
engine  for  a  trip  to  move  freight  in  inter- 
state commerce  was  the  act  of  one  engaged 
in  interstate  commerce,  and  that  he  was 
still  on  duty  and  employed  in  such  com- 
merce in  temporarily  leaving  his  engine  and 
going  to  his  boarding  house  preparatory  to 
departing  upon  his  run  with  the  engine.  It 
was  not  shown  here  that  Rosenbloom  had 
been  engaged  in  any  service  connected  with 
the  interstate  freight  train,  and  in  the  state 
of  the  evidence  his  walking  through  the 
yard  cannot  be  said  to  have  had  any  asso- 
ciation with  a  duty  in  respect  to  it.'' 

IV.  Negligence  and  Assubiption  or  Risk. 

Negligence.  —  Under  the  Employers'  Lia- 
bility Act,  the  action  lies  for  "injury  or 
death  resulting  in  whole  or  in  part  from 
the  negligence  of  any  of  the  officers,  agents, 
or  employees  of  such  carrier."  Kanawha, 
etc.,  R.  Co.  v.  Kerse,  (1916)  239  U.  S.  576, 
36  S.  Ct.  174. 

The  act  does  not  impose  upon  an  em- 
ployer an  absolute  responsibility  for  the 
safe  condition  of  appliances  of  work  but 
limits  his  responsibility  to  the  exercise  of 
reasonable  care.    Seaboard  Air  Line  R.  Co. 

V.  Horton,  (1914)  233  U.  S.  492,  34  S.  Ct. 
635,  58  U.  S.  (L.  ed.)  1062,  Ann.  Cas. 
1915B  475,  L.R.A.1915C  1,  reversing  (1913) 
162  N.  C.  424,  78  S.  E.  494,  wherein  the 
court  said:  "By  its  1st  section  a  right  of 
action  is  conferred  (under  conditions  speci- 
fied) for  injury  or  death  of  the  employee 
'resulting  in  whole  or  in  part  from  the  neg- 
ligence of  any  of  the  officers,  agents,  or 
employees  of  such  carrier,  or  by  reason  of 


any  defect  or  insufficiency,  due  to  its  negu- 
gence,  in  its  cars,  engines,  appliances,  ma- 
chinery, track,  roadbed,  works,  boats, 
wharves,  or  other  equipment.'  This  clause 
has  two  branches;  the  one  covering  the 
negligence  of  any  of  the  officers,  agents, 
or  employees  of  the  carrier,  which  has 
the  effect  of  abolishing  in  this  class  of 
cases  the  common-law  rule  that  exempted 
the  employer  from  responsibility  for  the 
negligence  of  a  fellow  employee  of  the 
plaintiff;  and  the  other  relating  to  de- 
fects and  insufficiencies  in  the  cars,  en- 
gines, appliances,  etc.  But,  plainly,  with 
respect  to  the  latter  as  well  as  the  former 
ground  of  liability,  it  was  the  intention 
of  Congress  to  base  the  action  upon  negli- 
gence only,  and  to  exclude  responsibility  of 
the  carrier  to  its  employees  for  defects  and 
insufficiencies  not  attributable  to  negligence. 
The  common-law  rule  is  that  an  employer 
is  not  a  guarantor  of  the  safety  of  the  place 
of  work  or  of  the  machinery  and  appliances 
of  the  work;  the  extent  of  its  duty  to  its 
employees  is  to  see  that  ordinary  care  and 
prudence  are  exercised,  to  the  end  that  the 
place  in  which  the  work  is  to  be  performed 
and  the  tools  and  appliances  of  the  work 
may  be  safe  for  the  workmen.  Hough  v. 
Texas  &  P.  R.  Co.,  100  U.  S.  213,  217, 
25  L.  ed.  612,  615;  Washington  &  6.  R. 
Co.  V.  McDade,  135  U.  S.  554,  570,  34  L. 
ed.  235,  241,  10  Sup.  Ct.  Rep.  1044;  Choc- 
taw, O.  &  G.  R.  Co.  V.  McDade,  191  U.  S. 
.64,  67,  48  L.  ed.  96,  100,  24  Sup.  Ct.  Rep. 
24,  15  Am.  Neg.  Rep.  230.  To  hold  that 
under  the  statute  the  railroad  company  is 
liable  for  the  injury  or  death  of  an  em- 
ployee resulting  from  any  defect  or  insuffi- 
ciency in  its  cars,  engines,  appliances,  etc., 
however  caused,  is  to  take  from  the  act  the 
words  'due  to  its  negligence.'  The  plain 
effect  of  these  words  is  to  condition  the 
liability  upon  negligence;  and  had  there 
been  doubt  before  as  to  the  common-law 
rule,  certainly  the  act  now  limits  the  re- 
sponsibility of  the  company  as  indicated." 
See  to  the  same  effect  Baltimore,  etc.,  R. 
Co.  V.  Whitacre,  (1915)  124  Md.  411,  92 
Atl.  1060;  Miller  v.  Michigan  Cent.  R.  Co., 
(Mich.  1915)  152  N.  W.  235;  Hawkins  v. 
St.  Louis,  etc.,  R.  Co.,  (1915)  189  Mo.  App. 
201,  174  S.  W.  129. 

What  constitutes  negligence  under  fed- 
eral act.  —  The  federal  act  does  not  under- 
take to  define  the  character  or  degree  of 
negligence  necessary  to  a  recovery.  This 
being  so,  when  an  action  is  brought  under 
the  federal  act  in  a  state  court  to  recover 
damages  for  injuries  suffered  on  account  of 
the  negiigence  of  another  employee,  the 
rules  of  law  prevailing  in  the  state  must 
be  looked  to  in  determining  whether  the 
acts  or  omissions  complained  of  amount  to 
negligence.  Cincinnati,  etc.,  R.  Co.  v. 
Swann,  (1914)  160  Ky.  458,  169  S.  W.  886, 
L.R.A.1915C  27. 

There  is  no  common  law  of  negligence  of 
the  federal  courts  as  distinguishel  from  the 
common  law  of  negligence  of  the  state 
courts.      Saunders    v.     Southern    R.    Co. 


756 


1900  Supp.,  p.  584,  sec.  1. 


RAILROADS. 


1909  Supp.»  p.  584,  sec.  1. 


(1914)  167  N.  C.  376,  83  S.  E.  573,  wherein 
the  court  said:  "The  law  of  negligence  is 
the  same  in  both,  and  apparent  differences 
of  opinion  arise  because  of  the  application 
of  the  law  to  different  combinations  of  facts, 
and  frequently  on  account  of  confusing  neg- 
ligence which  may  or  may  not  be  the  cause 
of  an  injury  and  actionable  negligence 
which  unites  cause  and  effect.  The  federal 
courts  and  the  courts  of  this  state  con- 
cur in  holding  that  a  failure  to  exer- 
cise diligence  and  care  of  a  person  of 
ordinary  prudence,  or  a  failure  to  perform 
a  duty  due  from  one  to  another,  is  negli- 
gence, and  that  if  this  breach  of  duty  is 
the  proximate  cause  of  an  injury  it  is  ac- 
tionable." 

Negligent  act  connected  with  prosecution 
of  carrier's  business.  —  The  purpose  of  the 
Employer's  Liability  Act  was  not  to  render 
the  carrier  liable  in  all  instances  and  under 
all  circumstances,  where  one  employee  of  a 
carrier  is  injured  by  the  careless  and  negli- 
gent acts  of  another.  It  is  not  enough  that 
the  negligent  act  causing  the  injury  occur 
during  the  existence  of  the  employment,  nor 
is  it  enough  that  it  occur  during  the  hours 
the  employees  are  required  to  be  on  duty. 
To  render  the  carrier  liable,  the  negligent 
act  must  occur  while  the  employees  are 
doing  some  act  required  in  the  prosecution 
of  the  carrier's  business.  Vanordstrand  v. 
Northern  Pac.  R.  Co.,  (1916)  85  Wash.  666, 
151  Pac.  89 ;  Reeve  v.  Northern  Pac.  R.  Co., 
(1914)  82  Wash.  268,  144  Pac.  63,  L.R.A. 
1015C  37. 

The  ''last  clear  chance'*  doctrine  is  not 
destroyed  by  the  act.  Gray  v.  Southern  R. 
Co.,   (1914)  167  N.  C.  433,  83  S.  E.  849. 

The  res  ipsa  loquitur  doctrine  is  applica- 
ble to  cases  arising  under  the  federal  Em- 
S lover's  Liability  Act.  Ridge  v.  Norfolk 
oiithern  R.  Co.,  (1914)  167  N.  C.  610,  83 
S.  E.  762. 

Contributory  negligence.  —  The  entire 
question  of  contributory  negligence  is  to  be 
considered  by  the  jury  in  assessing  the  dam- 
ages. Lloyd  V.  Southern  R.  Co.,  (1914)  166 
N.  C.  24,  81  8.  E.  1003. 

Failure  to  equip  car  with  safety  appli- 
ance as  negligence.  —  A  failure  on  the  part 
of  a  railroad  company  to  equip  a  car  with 
automatic  couplers  and  a  drawbar  of  the 
standard  height  does  not  in  violation  of  the 
Safety  Appliance  Act  (3  Fed.  Stat.  Annot. 
753,  sec  2)  constitute  a  breach  of  duty  owed 
to  an  employee  injufed  in  consequence  of  the 
failure  so  to  equip,  where  the  employee  had 
nothing  to  do  with  coupling  or  uncoupling 
cars  but  was  merely  riding  on  an  engine 
which  collided  with  the  car.  St.  Louis,  etc., 
R.  Co.  V.  Conarty,  (1915)  238  U.  S.  243, 
35  S.  Ct.  785,  59  U.  S.  (L.  ed.)  1290,  re- 
versing  (1913)  106  Ark.  421,  155  S.  W.  93. 

A  cinder  pile  along  a  track  in  a  railroad 
yard  has  been  held  to  constitute  a  defect 
or  insufficiency  due  to  the  negligence  of  the 
railroad  company  in  its  track  or  roadbed. 
Southern  R.  Co.  v.  Jacobs,  (1914)  116  Va. 
189,  81  S.  E.  99. 

Facts   not    showing    negligence.  —  When 
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a  track  walker  was  walking  in  the  middle 
of  the  space  between  the  main  track,  on 
which  the  engine  which  killed  him  was  ap- 
proaching, and  a  siding,  the  intervening 
space  being  between  seven  and  eight  feet, 
and  the  fireman  saw  him,  but  at  all  times 
until  just  prior  to  the  accident  he  was  walk- 
ing between  the  two  tracks  in  a  ptace  of 
safety  and  did  not  shift  his  position  until 
the  engine  was  about  10  feet  from  him,  when 
he  stepped  directly  in  front  of  the  engine 
and  was  killed,  it  was  held  that  negligence 
could  not  be  predicated  of  the  fireman's 
failure  to  signal  the  engineer  to  blow  the 
whistle  to  call  his  attention  to  the  ap- 
proaching train.  The  court  said:  "Assum- 
mg  that  the  defendant  would  be  liable  for 
the  negligence  of  the  fireman,  we  are  unable 
to  find  any  negligence  on  his  part.  The 
train  was  on  time,  running  at  its  usual  rate 
of  speed.  The  engineer  and  the  fireman 
were  in  their  proper  places;  both  were  look- 
ing ahead  and  the  latter  was  ringing  the 
engine  bell.  The  fireman  saw  a  long  dis- 
tahce  ahead,  between  the  main  track  and  a 
side  track,  a  man  walking  in  the  same  di- 
rection that  the  engine  was  going.  It  is 
true  that  he  testifies  that  at  the  time  he  did 
not  know  that  this  man  was  a  track  walker. 
It  may  be  assumed  that  he  was  clad  in 
laborers'  garments  and  was  carrying  the 
hammer  and  wrench  used  in  track  repairing. 
However  this  may  be,  he  was  in  a  position 
where  an  ordinary  citizen  had  no  right  to 
be  and  the  fireman  was,  at  least,  justified 
in  assuming  that  the  man  he  saw  walking 
ahead  was  familiar  with  the  general  situa- 
tion. The  natural  inference  for  the  fireman 
to  draw  was  that,  being  in  a  safe  place,  he 
would  stay  there.  If  the  fireman  were  re- 
quired to  go  further  in  his  precautions,  he 
would  naturally  assume  that  if  the  man 
stepped  upon  either  track  it  would  be  on 
the  siding  and  not  the  main  track.  The 
contingency  that  he  would  step  out  on  the 
main  track  directly  in  front  of  a  passenger 
train  at  the  precise  moment  that  it  was  due 
at  that  point  without  turning  his  head, 
seems  too  remote  to  be  seriously  considered. 
But  assume  that  the  fireman  should  have 
considered  it,  what  could  he  have  done? 
When  the  engine  was  a  quarter  of  a  mile 
distant  there  was  no  occasion  for  apprehen- 
sion; as  they  approached  nearer  there  was 
nothing  to  indicate  that  Pontillo  intended 
to  step  on  the  track  in  front  of  the  engine 
and  the  fireman  had  no  reason  to  suppose 
that  he  would  do  so.  The  only  suggested 
is  that  he  might  have  signaled  the  engineer 
to  blow  the  whistle,  but  he  might  well  have 
hesitated  before  giving  such  a  signal.  Had 
he  done  so,  and  Pontillo,  alarmed  by  the 
sudden  shriek  directly  behind  him,  had 
jumped  to  the  right  and  had  been  killed, 
it  is  probable  that  the  sounding  of  the 
whistle  would  have  been  urged  as  an  act  of 
the  grossest  negligence.  In  other  words,  we 
think  negligence  cannot  be  predicated  of  the 
fireman's  failure  to  signal  the  engineer  to 
give  a  signal  which  might  have  converted 
a   condition   of   safety    into    one   of   great 
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peril.  We  cannot  believe  that  a  railroad 
company  is  required  to  take  such  extraor* 
dinary  and  speculative  precautions  as  are 
here  suggested."  New  York,  etc.,  R.  Go.  v. 
Pontillo,  (C.  G.  A.  2d  Gir.  1914)  211  Fed. 
S31. 

Fellow  servant  mle  aboUihed.  —  A  right 
of  recovery  under  the  statute  arises  if  the 
injury  is  suffered  while  the  carrier  is  en- 
gaged in  interstate  commerce  and  while  the 
employee  is  employed  by  the  carrier  in  such 
commerce,  although  the  causal  negligence  is 
that  of  co-employee  engaged  in  intrastate 
commerce.  Cental  Vermont  R.  Co.  v. 
White,  (1916)  238  U.  S.  607,  36  S.  Ct.  865, 
59  U.  S.  (L.  ed.)  1433;  Illinois  Cent.  R. 
Co.  V.  Skaggs,  (1916)  240  U.  S.  66,  affirm' 
ing  (1914)  126  Minn.  532,  147  N.  W.  1135; 
Devine  v.  Chicago,  etc.,  R.  Co.,  (1914)  266 
111.  248,  107  N.  £.  595;  Gekas  v.  Oregon- 
Washington  R.,  etc.,  Co.,  (1915)  75  Ore. 
243,  146  Pac.  970;  Sweet  v.  Chicago,  etc., 
R.  Co.,  (1914)  167  Wis.  400,  147  N.  W. 
1054. 

While  it  is  true  that  the  Employers'  Lia- 
bility Act  has  abrogated  the  fellow  servant 
doctrine  yet  it  is  necessary,  in  order  to  ren- 
der the  carrier  liable  for  the  negligent  act 
of  a  fellow  servant,  that  such  negligent  act 
occur  in  the  performance  of  some  duty 
necessary  in  the  prosecution  of  the  carrier's 
business.  Reeve  v.  Northern  Pac.  R.  Co., 
(1914)  82  Wash.  268,  144  Pac.  63,  L.R.A. 
1915C  37,  wherein  it  appeared  that  on  the 
day  of  the  injuries  sustained  by  the  plain- 
tiff, he  with  another  employee  of  the  de- 
fendant, after  performing  their  duties, 
entered  a  baggage  car  of  the  defendant  in 
which  was  a  third  employee.  On  entering 
the  car  the  plaintiff  sat  down  in  the  door 
of  the  car,  with  his  feet  outside  resting  on 
the  stirrups  which  hung  below  the  floor. 
While  so  sitting,  the  other  employees  began 
scuffling  in  the  body  of  the  car  and  while 
so  engaged  one  of  them  pushed  against  the 
plaintiff,  causing  him  to  fall  to  the  ground 
below.  In  the  fall  he  sustained  severe  and 
lasting  injuries.  The  plaintiff  sought  to 
hold  the  defendant  liable  under,  the  Em- 
ployers' Liability  Act.  Sustaining  a  judg- 
ment of  dismissal,  the  court  said:  "In 
this  court  the  appellant  relies  upon  the 
flrst  section  of  the  statute,  which  provides 
that  any  common  carrier  by  railroad,  while 
engaged  in  commerce  between  any  of  the 
several  states,  shall  be  liable  in  damages 
to  any  person  suffering  injury  while  he  is 
employed  by  such  carrier  in  such  commerce 
resulting  in  whole  or  in  part  from  negli- 
gence of  any  of  the  officers,  agents,  or  em- 
ployees of  such  carrier.  He  argues  that  the 
act  of  his  coeroployee  in  pushing  him  from 
the  car  door  was  an  act  of  negligence  with- 
in the  contemplation  of  the  statute  cited, 
and,  since  the  act  resulted  in  his  injury 
while  he  was  in  the  carrier's  employee,  the 
carrier  is  liable  to  answer  for  the  injury. 
Read  literally,  and  without  consideration 
of  its  object  and  purpose,  the  statute  relied 
upon  would  seem  broad  enough  to  create 
liability  on  the  part  of  the  carrier  under 
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circumstances  such  as  are  here  shown.  But 
we  cannot  think  it  subject  to  such  a  literal 
construction.  To  those  acquainted  with  the 
history  of  the  law  on  the  subject  of  actions 
for  personal  injuries,  it  is  apparent  that 
the  primary  purpose  of  the  statute  was  to 
permit  a  recovery  in  that  class  of  cases 
where  the  right  would  be  otherwise  defeat- 
ed under  the  common-law  doctrine  of  fel- 
low servant.  Its  purpose  was  not  to  ren- 
der the  carrier  liahle  in  all  instances,  and 
under  all  circumstances,  where  one  em- 
ployee of  a  carrier  is  injured  by  the  care- 
less and  negligent  acts  of  another.  It  is 
not  enough  that  the  negligent  act  causing 
the  injury  occur  during  the  existence  of 
the  employment,  nor  is  it  enough  that  it 
occur  during  the  hours  the  employees  are 
required  to  be  on  duty.  To  render  the  car- 
rier liable  the  negligent  act  must  occur 
while  the  employees  are  doing  some  act  re- 
quired in  the  prosecution  of  the  carrier's 
business."  See  also  Cincinnati,  etc.,  R.  Lo. 
V.  Wilson,  (1914)  161  Ky.  640,  171  S.  W. 
430,  wherein  it  was  held  that  this  act 
should  not  be  construed  as  imposing  lia- 
bility upon  the  master  for  the  negl^  of 
his  servants,  unless  their  negligent  acta 
were  performed  within  the  course  of  their 
employment. 

In  Martin  v.  Atchison,  etc.,  R.  Co.,  (1915) 
93  Kan.  681,  145  Pac.  849,  it  appeared  that 
an  action  was  brought  under  this  act  by  a 
brakeman  of  a  freight  train  to  recover  for 
injuries.  It  appeared  in  evidence  that  the 
conductor  directed  the  plaintiff  to  go  for- 
ward and  act  as  fireman  while  he  himself 
took  charge  of  the  locomotive  for  the  pur- 
pose of  allowing  the  regular  engineer  and 
nreman  to  go  to  the  caboose  and  eat  their 
dinner.  It  was  shown  that  while  obeying 
the  order  of  the  conductor,  the  plaintiff 
received  injuries  in  consequence  of  the 
conductor's  negligence  in  managing  the 
locomotive.  Holding  that  under  the  Fed- 
eral Employers'  Liability  Act  the  rail- 
way company  was  liable  to  the  brakeman 
for  the  negligence  of  the  conductor  in 
managing  the  locomotive,  the  court  said: 
''We  rest  our  decision  on  the  proposition 
that  the  conductor  of  the  train  had  au- 
thority to  direct  the  brakeman  to  perform 
the  duties  of  a  fireman  on  the  engine 
whenever  it  appeared  to  the  conductor 
necessary  that  an  exchange  of  that  kind 
should  be  made;  and,  even  though  the  con- 
ductor was  violating  a  rule  of  the  company 
in  acting  as  engineer,  that  would  not  de- 
feat the  plaintiff's  right  to  recover.  If  the 
conductor's  negligence  in  assuming  to  act 
as  engineer  without  experience,  and  in  im- 
properly using  the  brakes  caused  the  ac- 
cident which  resulted  in  the  plaintiff's  in- 
jury, under  the  limitations  mentioned  in 
the  instructions,  the  plaintiff  is  entitled 
to  recover  for  injuries  occasioned  by  the 
negligence  of  the  servant  of  the  defendant.** 

The  distinction  between  assumed  risk  and 
contributory  negligence  is  of  great  import- 
ance in  cases  arising  under  the  Federal  Em- 
ployers' Liability  Act;    for    assumed    risk 
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bars  recovery,  while  contributory  negligence 
merely  diminishes  the  amount  of  recovery. 
Chesapeake,  etc.,  R.  Co.  v.  De  Atley,  (1914) 
159  Ky.  687,  167  S.  W.  933,  wherein  the 
court  said:  "In  brief,  the  distinction  is  as 
follows:  Assumption  of  risk  rests  upon  the 
intelligent  acquiescence  and  knowledge  of 
the  danger  and  appreciation  of  the  risk 
naturally  incident  to  the  employment,  or 
arising  from  a  particular  situation  in 
which  the  work  is  done.  It  negatives  the 
prima  facie  liability  of  the  master,  and 
does  not  involve  the  aggravation  or  cre- 
ation of  the  peril  by  misconduct  of  the 
servant.  On  the  other  hand,  contributory 
negligence  rests  on  the  breach  of  duty  to 
exercise  ordinary  care.  It  displaces  the 
prima  facie  liability  of  the  master,  adds  a 
new  danger  to  the  situation  not  necessarily 
incident  to  the  work,  and  is  imposed  by  law 
upon  the  servant,  however  unwilling  or  pro- 
testing he  may  be.  Though  some  authori- 
ties hold  that  assumption  of  risk  is  not 
based  upon  contract,  it  is  generally  held  to 
grow  out  of  the  contract  of  employment, 
and  of  the  application  of  the  maxim 
volenti  non  fit  injuria.  The  test  of 
knowledge  of  danger  is  not  the  exercise  of 
ordinary  care  to  discover  the  danger,  but 
whether  the  danger  was  known  to  or  plain- 
ly observable  by  the  employee.  The  test  of 
appreciation  of  risk  is  whether  the  servant 
understood  the  risk,  or  by  the  exercise  of 
ordinary  care  ought  to  have  understood  it. 
Rase  V.  Minneapolis,  etc.,  R.  Co.,  107  Minn. 
260,  120  N.  W.  360,  21  L.R.A.(N.S.)  138. 
Notwithstanding  this  distinction,  it  is 
generally  held  that  assumption  of  risk 
and  contributory  negligence  frequently  ap- 
proximate where  the  danger  is  so  obvious 
and  imminent  that  no  ordinarily  prudent 
man  would  assume  the  risk  of  injury  there- 
from." 

In  Seaboard  Air  Line  R.  Co.  v.  Horton, 
(1914)  233  U.  S.  492,  34  S.  Ct.  635,  58  U. 
S.  (L.  ed.)  1062,  Ann.  Cas.  1915B  475, 
L.R.A.1915C  1  {reversing  (1913)  162  N. 
C.  424,  78  S.  E.  494,  the  court  through  Mr. 
Justice  Pitney  said:  "It  seems  to  us  that 
%  4,  in  eliminating  the  defense  of  assump- 
tion of  risk  in  the  cases  indicated,  quite 
plainly  evidences  the  legislative  intent  that 
in  all  other  cases  such  assumption  shall 
have  its  former  effect  as  a  complete  bar  to 
the  action.  And,  taking  §§  3  and  4  togeth- 
er, there  is  no  doubt  that  Congress  recog- 
nized the  distinction  between  contributory 
negligence  and  assumption  of  risk;  for, 
while  it  is  declared  that  neither  of  these 
shall  avail  the  carrier  in  cases  where  the 
violation  of  a  statute  has  contributed  to  the 
injury  or  death  of  the  employee,  there  is, 
with  respect  to  cases  not  in  this  category, 
a  limitation  upon  the  effect  that  is  to  be 
given  to  contributory  negligence,  while  no 
corresponding  limitation  is  imposed  upon 
the  defense  of  assumption  of  risk — perhaps 
none  was  deemed  feasible.  The  distinction, 
althouorh  simple,  is  sometimes  overlooked. 
Contributory  negligence  involves  the  notion 
of  some  fault  or  breach  of  duty  on  the  part 
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of  the  employee;  and  since  it  is  ordinarily 
his  duty  to  take  some  precaution  for  his 
own  safety  when  engaged  in  a  hazardous  oc- 
cupation, contributory  negligence  is  some- 
times defined  as  a  failure  to  use  such  care 
for  his  safety  as  ordinarily  prudent  em- 
ployees in  similar  circumstances  would  use. 
On  the  other  hand,  the  assumption  of  risk, 
even  though  the  risk  be  obvious,  may  be 
free  from  any  suggestion  of  fault  or  negli- 
gence on  the  part  of  the  employee.  The 
risks  may  be  present,  notwithstanding  the 
exercise  of  all  reasonable  care  on  his  part 
Some  employments  are  necessarily  fraught 
with  danger  to  the  workman, — danger  that 
must  be  and  is  confronted  in  the  line  of  his 
duty.  Such  dangers  as  are  normally  and 
necessarily  incident  to  the  occupation  are 
presumably  taken  into  the  account  in  fix- 
ing the  rate  of  wages.  And  a  workman  of 
mature  years  is  taken  to  assume  risks  of 
this  sort,  whether  he  is  actually  aware  of 
them  or  not.  But  risks  of  another  sort,  not 
naturally  incident  to  the  occupation,  may 
arise  out  of  the  failiure  of  the  employer  to 
exercise  due  care  with  respect  to  providing 
a  safe  place  of  work  and  suitable  and  safe 
appliances  for  the  work.  These  the  em- 
ployee is  not  treated  as  assuming  until  he 
becomes  aware  of  the  defect  or  disrepair 
and  of  the  risk  arising  from  it,  unless  de- 
fect and  risk  alike  are  so  obvious  that  an 
ordinarily  prudent  person  under  the 
circumstances  would  have  observed  and  ap- 
preciated •  them.  These  distinctions  have 
been  recognized  and  applied  in  numerous 
decisions  of  this  court.  Choctaw,  Oklahoma 
&  Gulf  R.  Co.  V.  McDade,  191  U.  S.  64,  68 ; 
Schlemmer  v.  Buffalo,  Rochester  &  Pitts- 
burgh Ry.  Co.,  220  U.  S.  590,  596 ;  Texas  & 
Pac.  Ry.  Co.  v.  Harvey,  228  U.  S.  319,  321 ; 
Gila  Valley  Ry  Co  v.  Hall,  232  U.  S.  94, 
102,  and  cases  cited.  When  the  employee 
does  know  of  the  defect,  and  appreciates 
the  ripk  that  is  attributable  to  it,  then  if 
he  continues  in  the  employment,  without 
objection,  or  without  obtaining  from  the 
employer  or  his  representative  an  assur- 
ance that  the  defect  will  be  remedied,  the 
employee  assumes  the  risk,  even  though  it 
arises  out  of  the  master's  breach  of  duty. 
If,  however,  there  be  a  promise  of  repara- 
tion, then  during  such  time  as  may  be 
reasonably  required  for  its  performance 
or  until  the  particular  time  specified  for  its 
performance,  the  employee  relying  upon  the 
promise  does  not  assume  the  risk  unless  at 
least  the  danger  be-  so  imminent  that  no 
ordinarily  prudent  man  under  the  circum- 
stances would  rely  upon  such  promise. 
Hough  V.  Railway  Co.,  100  U.  S.  213,  224; 
Southwestern  Brewery  v.  Schmidt,  226  U. 
S.  162,  168.  This  branch  of  the  law  of 
master  and  servant  seems  to  be  traceable 
to  Holmes  v  Clarke,  6  Hurl.  &  Norm.  348; 
Clarke  v.  Holmes,  7  Hurl.  &  Norm.  937." 

Assumption  of  risk.  —  In  general. —  By 
the  Employers'  Liability  Act  the  defense 
of  assumption  of  risk  remains  as  at  com- 
mon law,  saving  in  the  cases  mentioned  in 
§  4,  that  is  to  say:   "any  case    where    the 
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violation  by  such  common  carrier  of  any 
statute  enacted  for  the  safety  of  employees 
contributed  to  the  injury  or  death  of  such 
employee."  Seaboard  Air  Line  Ry.  ▼.  Hor- 
ton,  233  U.  6.  492,  502,  34  S.  Ct.  635,  58 
U.  6.  (L.  ed.)  1062,  Ann.  Cas.  1915B  475, 
L.R.A.1915G,  1;  Southern  R.  Co.  v. 
Crockett,  (1914)  234  U.  S.  725,  34  S.  Ct. 
897,  58  U.  S.  (L.  ed.)  1564;  Michigan  Cent. 
R.  Co.  V.  Schaffer,  (C.  C.  A.  6th  Cir.  1915) 
220  Fed.  809;  Columbia,  etc.  R.  Co.  ▼. 
Sauter,  (C.  C.  A.  9th  Cir.  1915)  223  Fed. 
604;  Kansas  City  Southern  R.  Co.  y.  Live- 
say,  (Ark.  1915)  177  S.  W.  875;  Guana  y. 
Southern  Pac.  Co.,  (1914)  15  Ariz.  413,  139 
Pac.  782;  Southern  R.  Co.  y.  Howerton 
(1914)  182  Ind.  208,  105  N.  E.  1025;  Trues- 
dale  y.  Chesapeake,  etc.,  R.  Co.,  (1914)  159 
Ky.  718,  169  S.  W.  471;  Miller  v.  Michigan 
Cent.  R.  Co.,  (Mich.  1915)  352  N.  W.  235; 
Walsh  V.  Lake  Shore,  etc.,  R.  Co.,  (Mich. 
1915)  151  N.  W.  754;  Fish  v.  Chicago,  etc., 
R.  Co.,  (1914)  263  Mo.  106,  172  S.  W.  340; 
Cross  V.  Chicago,  etc.,  R.  Co.,  (1915)  191 
Mo.  App.  202,  177  S.  W.  1127;  Bramlett  v. 
Southern  R.  Co.,  (1914)  98  S.  C.  319,  82  S. 
E.  501;  Fort  Worth,  etc.,  R.  Co.  v.  Cope- 
land,  (Tex.  1014)  164  S.  W.  857;  Missouri, 
etc..  R.  Co.  v.  Barrington,  (Tex.  1915)  173 
S.  W.  595;  Texas,  etc.,  R.  Co.  v.  White, 
(Tex.  19]5)  177  S.  W.  1185;  Oberlin  v. 
Oregon -Washington  R.,  etc.,  Co.,  (1914)  71 
Ore.  177,  142  Pac.  554;  Southern  R.  Co.  v. 
Jacobs,  (1914)  116  Va.  189,  81  S.  E.  99. 

Risks  incident  to  toork,  —  The  risks 
which  are  assumed  by  an  emplo^^ee  are 
those  incident  to,  or  connected  with,  the 
work  which  the  employee  performs,  not 
those  which  may  exist  in  other  portions  of 
the  establishment  or  yard  where  he  himself 
has  no  duties,  and  where  he  has  the  right 
to  rely  upon  the  master's  having  performed 
his  entire  duty.  Baltimore,  etc.,  R.  Co.  v. 
Whitacre,  (1915)  124  Md.  411,  92  Atl.  1060. 

Master's  negligence.  —  The  rule  adopted 
by  the  federal  courts  is  that  a  servant  as- 
sumes the  risks  even  of  the  master's  negli- 
gence, provided  the  servant  knows  of  and 
appreciates  them,  and  he  continues  to  work 
without  complaint.  Seaboard  Air  Line  R. 
Co.  V.  Horton,  (1914)  233  U.  S.  492,  34 
S.  Ct.  635,  58  U.  S.  (L.  ed.)  1062,  Ann.  Cas. 
1915B,  475,  L.R.A.1915C,  1.  But  there  are 
state  courts  which  have  refused  to  follow 
this  rule  in  actions  arising  under  the  Fed- 
eral Employer's  Liability  Act,  adopting  in- 
stead the  rule  laid  down  in  their  courts  in 
common  law  actions  by  a  servant  against 
his  master,  which  rule  is  contrary  to  that 
stated  above.  Cross  v.  Chicago,  etc.,  R. 
Co.,  (1915)  191  Mo.  App.  202,  177  S.  W. 
1127;  Hosheit  v.  Lusk.  (1915)  19G  Mo. 
App.  431,  177  S.  W.  712;  Hawkins  v.  St. 
Louis,  etc.,  R.  Co.,  (1915)  189  Mo.  App. 
201,  174  S.  W.  129;  Fish  y.  Chicago,  etc., 
R.  Co.,  (1914)  263  Mo.  106,  172  S.  W.  340. 
Hosheit  v.  Lusk,  (1915)  190  Mo.  App.  431, 
177  S.  W.  712;  Cross  v.  Chicago,  etc.,  R. 
Co..  (1915)  191  Mo.  App.  202,  177  S.  W. 
1127;  Thornton  v.  Seaboard  Air  Line  R. 
Co.,  (1914)  98  S.  C.  348,  32  S.  E.  433. 
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Failure  upon  the  part  of  the  master  to 
observe,  for  the  protection  of  his  servant, 
that  reasonable  degree  of  care  which  the 
circumstances  of  the  particular  case  justly 
demand  is  actionable  negligence,  and  is  not 
within  the  influence  of  the  doctrine  of  as- 
sumed risks.  Southern  R.  Co.  v.  Jacobs, 
(1914)   116  Va.  189,  81  S.  E.  99. 

Appliances  furnished.  —  "The  elementary 
rule  is  that  it  is  the  duty  of  the  employer 
to  furnish  appliances  free  from  defects  dis- 
coverable by  the  exercise  of  ordinary  care, 
and  that  the  employee  has  a  right  to  rely 
upon  this  duty  being  performed,  and  that 
whilst  in  entering  the  employment  he  as- 
sumes the  ordinary  risks  incident  to  the 
business,  he  does  not  assume  the  risk  aris- 
ing from  the  neglect  of  the  employer  to  per- 
form the  positive  duty  owing  to  the  em- 
ployee with  respect  to  appliances  furnished. 
An  exception  to  this  general  rule  is  well 
established,  which  holds  that  where  an  em- 
ployee receives  for  use  a  defective  appli- 
ance, and  with  knowledge  of  the  defect 
continues  to  use  it  without  notice  to  the 
employer,  he  cannot  recover  for  an  injury 
resulting  from  the  defective  appliance  thus 
voluntarily  and  negligently  used."  South- 
ern R.  Co.  V.  Jacobs,  (19i4)  116  Va.  189^ 
81  S.  E.  99. 

Remaining  at  work  in  presence  of  knovcn 
danger.  —  While  most  courts  agree  that  an 
employee    cannot,    without    impairing   his 
right  to  recover  from  the  employer,  remain 
at  work  in  the  presence  of  a  known  danger 
so  imminent  that  no  reasonably  prudent  man 
would  confront  it,  even  where  the  employer 
has  promised  reparation,  they  difl^er  as  to 
whether    this    is   to    be    placed    upon    the 
ground  of  assumption  of  risk  or  of  contribu- 
tory negligence.    The  distinction,  which  was 
of   little   consequence   when   assumption  of 
risk  and  contributory  negligence  led  to  the 
same  result,  becomes  important  in  actions 
founded  upon  the  Federal  Employers'  Liabili- 
ty Act,  which  in  ordinary  cases  recognizes 
assumption  -of  risk  as  a  complete  bar  to  the 
action,  while  contributory  negligence  mere- 
ly mitigates  the  damages.     Seaboard   Air 
Line,  etc.,  Ry.  v.  Horton,  (1916)  239  U.  S. 
595,  36  S.  Ct.  180,  affirming   (N.  C.  1915) 
85  S.  E.  218,  which  also  held  that  to  relieve 
the  employer  from  responsibility  for  injur- 
ies that  may  befall  the  employee  while  re- 
maining  at  his   work   in   reliance   upon   a 
promise  of  reparation,  there  must  be  some- 
thing more  than  knowledge  by 'the  employee 
that  danger  confronts  him,  or  that  it  is  con- 
stant.   The  danger  must  be  imminent. — im- 
mediately threatening, — so  as  to  render  it 
clearly  imprudent  for  him  to  confront  it, 
even  in  the  line  of  duty  pending  the  promise. 

In  Boston,  etc.,  R.  Co.  v.  Brown,  (C. 
C.  A.  1st  Cir.  1914)  218  Fed.  625,  it  was 
urged  that  there  was  error  in  refusing  to 
direct  a  verdict  for  the  defendant  on  the 
ground  that  a  brakeman  who  was  killed  by 
being  swept  from  the  top  of  a  car  by  a  low 
bridge  was  shown  to  have  known  and  appre- 
ciated or  to  have  been  bound  to  know  and 
appreciate  the  danger  which  caused  his  ac> 
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cident.  The  court  said:  ''But,  even  if  the 
case  was  one  in  which  he  might  have  been 
found  to  have  assumed  the  riuc  of  a  danger 
existing  because  of  the  defendant's  negli* 
gence,  the  evidence  tending  to  show  his  ex- 
perience in  railroading,  and  liis  opportuni- 
ties for  ascertaining  the  facts  regarding 
this  guard  and  bridge,  did  not  go  far 
enough  to  warrant  the  court  in  ruling  as  a 
matter  of  law  that  he  had  assumed  the  risk 
of  every  danger  which  the  jury  might  have 
found  involved  in  pasing  under  them  on  the 
top  of  this  car.  However  often  trains  upon 
which  he  had  acted  as  brakeman  had  been 
under  the  bridge,  or  however  long  he  had 
worked  as  flagman  near  it,  there  was  noth- 
ing to  show  that  he  had  ever  passed  under 
it  on  the  top  of  a  freight  car,  or  had  his 
attention  directed  to  the  width  of  the 
guard." 

This  statute  makes  assumption  of  risk 
a  distinct  and  complete  defense  and  it  may 
exist  without  risks  being  taken  that  an  or- 
dinarily prudent  person  would  not  incur. 
Spinden  v.  Atchison,  etc.,  R.  Co.,  (1915)  95 
Kan.  474,  148  Pac.  747,  wherein  the  court 
held  that  it  was  error  to  instruct  a  jury  in 
an  action  brought  under  this  act,  that  as- 
sumption of  risk,  as  applied  to  the  imme- 
diate task  in  which  the  decedent  was  en- 
gaged, was  not  a  defense  unless  the  work 
involved  danger  which  was  so  glaring  that 
an  ordinarily  prudent  man  would  not  have 
undertaken  it. 

Unexpected  negligence  of  coemployeea.^^ 
The  assumption  of  risk  saved  to  employers 
under  the  Federal  Act  as  a  shield  against 
the  consequences  of  injuries  to  employees, 
does  not  include  risk  of  unexpected  negli- 
gent acts  of  co-emplovees.  Graber  v.  Du- 
luth,  etc.,  R.  Co.,  (1916)  159  Wis.  414,  150 
N.  W.  489. 

A  brakeman  does  not  assume  the  risk 
arising  from  the  engineer  stopping  the 
train  with  unnecessary  violence.  Devine  v. 
Chicago,  etc.,  R.  Co.,  (1914)  266  111.  248, 
107  N.  E.  595. 

Risks  arising  from  unknoxtm  defects  in  en- 
gineSy  machinery  or  appliances  are  not  as- 
sumed.    Central  Vermont  R.  Co.  v.  White, 
(1915)  238  U.  S.  507,  35  S.  Ct.  865,  59  U. 
S.  (L.  ed.)  1433. 

Sufficiency  of  evidence,  —  Where  a  sec- 
tion hand  was  injured  while  assisting  an- 
other in  the  removal  of  a  motor  car  from 
the  track  to  avoid  a  collision  with  a  train 
it  was  held  on  the  evidence  that  he  did  not 
assume  the  risk  of  the  danger  of  removing 
the  car  with  the  help  of  only  one  person 
when  none  were  needed  to  handle  it  with 
safety.  Missouri,  etc.,  R.  Co.  ▼•  Freeman, 
(Tex.  1914),  168  S.  W.  69. 

V.  Actions. 

Jurisdiction.  —  State  and  federal  courts 
have  concurrent  jurisdiction  of  actions  un- 
der the  Act.  Mcintosh  v.  St.  Louis,  etc.,  R. 
Co.,  (1914)  182  Mo.  App.  288,  168  S.  W. 
821. 

Remedies.  —  Exclusiveness,  —  The  remedy 
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provided  by  this  act  is  exclusive.  Niles  v. 
Central  Vermont  R.  Co.,  (1914)  87  Vt.  356, 
89  Atl.  629. 

The  federal  Employers'  Liability  Act  is 
exclusive  and  not  cumulative  and  when  an 
action  fails  under  the  federal  act  it  cannot 
thereafter  be  pursued  at  common  law.  Lau- 
er  V.  Northern  Pac.  R.  Co.,  (1915)  83  Wash. 
465,  145  Pac.  606,  folloicing  Wabash  R.  Co. 
V.  Hayes,  (1914)  234  U.  S.  86,  34  S.  Ct. 
729,  58  U.  S.   (L.  ed.)   1226. 

Election.  —  In  Corbett  v.  Boston,  etc.  R. 
Co.,  (1914)  219  Mass.  351,  107  N.  £.  60,  it 
was  held  that  where  the  plaintiff  was  in 
doubt  whether  he  had  a  cause  of  action  un- 
der the  federal  Employer's  Liability  Act  or 
under  the  Massachusetts  Employer's  Lia- 
bility Act  he  might  proceed  under  both  stat- 
utes by  bringing  two  actions  and  prosecut- 
ing them  together  until  it  was  found  out 
under  which  statute  he  was  entitled  to  a 
recovery.  The  court  said:  "It  is  a  familiar 
principle  that,  where  inconsistent  courses 
are  open  to  an  injured  party  and  it  is 
doubtful  which  ultimately  may  lead  to  full 
relief,  he  may  follow  one  even  to  defeat, 
and  then  take  another,  or  he  may  pursue 
all  concurrently,  until  it  finally  is  decided 
which  affords  the  remedy.  The  assertion 
of  one  claim  which  turns  out  to  be  unsound, 
BO  long  as  it  goes  no  further,  is  simply  a  mis- 
take. It  is  not  and  does  not  purport  to  be  a 
final  choice,  nor  an  election.  A  party  is  not 
obliged  to  select  his  procedure  at  his  peril. 

•  *  •  This  rule  has  been  followed  fre- 
quently in  actions  where  it  was  doubtful 
whether  the  remedy  of  the  plaintiff  was  un- 
der our  Employers'  Liability  Act  or  at  com- 
mon law.  It  is  equally  applicable  to  the 
cajses  at  bar.  The  principle  is  not  changed 
in  any  material  respect,  because  the  ques- 
tion relates  to  remedies  afforded  by  the 
statutes  of  different  sovereign  powers,  each 
exclusive  within  its  own  domain.  The  relief 
is  sought  in  the  same  forum,  for  the  state 
court  has  jurisdiction  of  the  cause  of  ac- 
tion, whichever  statute  may  be  controlling. 

*  *  •  There  are  strong  practical  con- 
siderations in  the  administration  of  justice 
which  lead  to  the  same  result.  It  often- 
times would  be  a  great  hardship  upon  the 
parties  to  compel  them  to  try  out  nrst  the 
question  whether  the  federal  act  applies, 
and,  if  it  in  the  end  shall  be  decided  that 
it  does  not,  then  to  test  by  further  litiga- 
tion their  rights  under  the  state  statute. 
The  short  period  of  limitations  provided  in 
each  act  often  might  expire  before  a  final 
decision  could  be  reached.  If  adverse  to  the 
plaintiff  on  the  ground  of  error  in  the  form 
of  relief  sought,  he  thus  might  be  barred 
from  a  just  recovery.  Although  both  the 
federal  and  state  statutes  as  to  amendments 
are  liberal  (Rev.  St.  U.  S.  §  954;  R.  L.  c. 
173,  §  48)  and  are  liberally  interpreted  in 
cases  of  this  sort  (Missouri,  Kansas  &  Tex- 
as Ry.  v.  Wulf,  226  U.  S.  570,  33  Sup.  Ct. 
135,  57  L.  ed.  355,  Ann.  Cas.  1914B  .134; 
Herlihy  v.  Little,  200  Mass.  284,  86  N.  E. 
294),  nevertheless  the  allowance  of  such 
amendments  rests  commonly  in  the  sound 
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discretion  of  the  trial  judgfe  and  is  not  sub- 
ject to  revision  on  exceptions.  As  it  is  not 
a  matter  of  right,  substantial  interests 
might  be  lost  through  no  fault  of  a  plain- 
tiff who  constantly  had  been  alert  in  his  own 
behalf.  The  federal  act  has  been  construed  as 
covering  injuries  occurring  at  the  moment 
when  the  particular  service  performed  is  a 
part  of  interstate  commerce.  Illinois  Cent- 
ral R.  R.  V.  Behrens,  233  U.  S.  473,  478,  34 
Sup.  Ct.  646,  58  L.  ed.  1051,  Ann.  Gas. 
1914G  163.  Whether  a  railroad  employ 6  is 
engaged  in  interstate  or  intrastate  com- 
merce often  involves  legal  discrimination  of 
great  nicety  about  which  even  the  justices 
of  the  highest  court  are  not  always  in  har- 
monv.  Pederson  v.  Delaware,  Lackawanna 
&  Western  R.  R.,  .229  U.  S.  146,  33  Sup.  Ct. 
648,  57  L.  ed.  1125,  Ann.  Cas.  1914C  153; 
St.  Louis,  San  Francisco  k  Texas  Ry.  v. 
Seale.  229  U.  S.  156,  33  Sup.  Ct.  651,  57 
L.  ed.  1129,  Ann.  Cas.  1914C  156;  North 
Carolina  R.  R.  v.  Zachary,  232  U.  S.  248,  34 
Sup.  Ct.  305,  58  L.  ed.  591,  Ann.  Cas.  1914C 
159.  It  would  be  a  saving  of  expense  both 
to  the  parties  and  to  the  commonwealth  if 
the  two  actions  could  be  prosecuted  togeth- 
er, so  that  by  one  trial  the  facts  could  be 
ascertained  and  the  causes  ended  by  the  de- 
termination of  the  governing  principles  of 
law.  Where  the  settlement  of  an  issue  of 
fact  depends  upon  conflicting  evidence,  it 
seems  more  likely  that  the  truth  will  be  as- 
certained by  adducing  all  the  evidence  at 
one  time  before  a  single  tribunal  and  en- 
abling it  to  find  out  the  real  situation  under 
an  adequate  statement  of  the  governing 
rules  of  law  applicable  to  all  phases,  than 
to  require  two  distinct  and  successive  in- 
quiries before  separate  tribunals  where 
only  a  single  aspect  of  the  incident  could 
be  open  to  investigation  at  one  time. 
There  are  important  points  of  dissimi- 
larity between  the  rights  conferred  and  the 
burdens  imposed  under  the  two  statutes. 
The  rules  of  evidence  may  be  different.  The 
principls  of  law  by  which  liability  may  be 
established  under  the  two  statutes  are  some- 
what divergent.  Difficulties  will  be  present- 
ed in  the  trial  which  will  require  great 
care  and  a  strong  grasp  by  the  presiding 
judge,  and  demand  careful  discrimination 
by  jurors.  But  these  are  not  insurmount- 
able obstacles,  nor  do  they  appear  to  coun- 
ter balance  the  advantages  which  will  ac- 
crue in  permitting  a  conjoint  prosecution  of 
the  two  causes  in  appropriate  instances. 
So  far  as  the  reasoning  in  Louisville  A, 
Nashville  Railroad  v.  Strange,  156  Ky.  439, 
161  S.  W.  239,  and  South  Covington  &  Cin- 
cinnati St.  Ry.  V.  Finan's  Adm*x,  153  Ky. 
340,  155  S.  W.  742.  is  inconsistent  with  the 
result  here  reached,  we  are  not  incHned  to 
follow  those  decisions." 

In  Graber  v.  Duluth,  etc.,  R.  Co.,  (1915) 
159  Wis.  414,  150  N.  W.  489,  the  court  said: 
"Complaint  is  made  because  the  trial  court 
did  not  compel  respondent  to  elect  whether 
he  would  claim  under  the  Federal  law  or 
under  the  State  law.  It  does  not  appear 
that  either  side  claimed  the  benefit  of  the 
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former,  while  the  learned  court  seems  to 
have  thought  that  the  Federal  Act  ousted 
the  State  court  of  jurisdiction  to  apply  the 
state  law,  regardless  of  the  attitude  of  par- 
ties in  the  matter.  This  court  has  held  to 
the  contrary  in  the  two  cases  heretofore 
cited,  and  they  seem  to  be  in  harmony  with 
the  Federal  decisions.  If  either  side  claims 
the  benefit  of  the  Federal  Act,  it  ia  fatal 
error  not  to  apply  it,  if,  within  reasonable 
probabilities,  the  result  might  otherwise  be 
more  favorable  to  the  party  complaining." 

Inasmuch  as  the  Federal  Employers'  Lia- 
bility Act  supersedes  all  state  legislation, 
an  einploy4  who  has  a  right  of  action  under 
the  statute  has  but  one  remedy,  namely, 
that  under  the  federal  act  he  is  not,  by 
bringing  and  discontinuing  an  action  at 
common  law  or  under  a  state  statute,  barred 
by  the  doctrine  of  election  of  remedies  from 
subsequently  bringing  hie  action  under  the 
federal  statute,  fiogan  v.  New  York  Cent, 
etc.,  R.  Co.,  (C.  G.  A.  2d  Cir.  1915)  223  Fed. 
890. 

In  Thompson  v.  Cincinnati,  etc.,  R.  Co., 
(1915)  165  Ky.  256,  176  S.  W.  1006,  the 
court  said:  "It  is  alleged  that  at  the  time 
the  injuries  were  received  the  work  in  which 
he  was  engaged  was  necessary  to  be  done, 
and  was  being  done,  in  aid  and  furtherance 
of  both  intrastate  and  interstate  commerce 
in  which  said  defendant  company  was  en- 
gaged. Upon  the  motion  of  the  defendants 
the  plaintiff  was  required  to  elect  whether 
he  would  prosecute  his  suit  to  recover  under 
the  federal  Employers'  Liability  Act  or  un- 
der the  state  law,  and  being  so  required  to 
elect  he  elected  to  prosecute  the  same  under 
the  federal  act.  ♦  ♦  ♦  Three  grounds 
for  reversal  are  urged:  (1)  That  the  court 
erred  in  requiring  appellant  to  elect  whether 
he  would  prosecute  his  action  under  the 
state  law  or  the  federal  act.  *  *  *  The 
first  proposition  has  been  directly  passed 
upon  by  this  court.  The  case  of  South  Cov- 
ington &  Cincinnati  Street  Ry.  Co.  v.  Fin- 
an's  Adm'x,  153  Ky.  340,  155  S.  W.  742, 
was  an  action  for  personal  injuries,  result- 
ing in  death,  while  the  employi  was  engaged 
in  interstate  commerce.  The  cause  of  ac- 
tion was  stated  in  three  separate  num- 
bered paragraphs,  the  first  paragraph  being 
a  statement  of  the  facts  showing  now  the 
accident  happened,  together  with  certain 
allegations  as  to  the  car  and  its  equipment. 
The  second  paragraph  alleged  that  the  csr 
upon  which  decedent  was  employed  was  an 
instrument  of  interstate  commerce,  and  de- 
scribed the  defective  condition  thereof,  and 
that  the  decedent's  injuries  and  death  were 
caused  by  the  willful  carelessness  and  neg- 
ligence of  the  company  while  so  engaged  ii: 
interstate  commerce.  The  third  paras^raph, 
after  again  reciting  the  manner  in  which 
the  accident  happened  and  repeating  the 
allegations  as  to  the  defective  equipment  of 
the  car,  set  up  a  cause  of  action  under  a 
statute  of  the  state  of  Ohio,  in  which  state 
the  accident  occurred.  The  lower  court 
overruled  a  motion  of  defendant  to  require 
the  plaintiff  to  elect  under  which  statute 


1000  Supp.,  p.  584,  sec.  1. 


RAILROADS. 


1909  Snpp^  p.  084,  sec.  1. 


it  would  proceed,  and  the  court,  after  point- 
ing out  the  difference  between  the  federal 
act  and  the  Ohio  statute,  said:  'It  was 
therefore  impossible  for  the  court  to  pro- 
ceed under  both  statutes;  it  must  of  neces- 
sity proceed  under  one,  and  discard  the  oth- 
er. In  view,  therefore,  of  the  fact  that  the 
federal  act  superseded  the  Ohio  statute,  it 
necessarily  controlled  this  case,  which  is 
admitted  by  all  parties  to  be  a  case  of  in- 
terstate commerce.  In  instructing  under 
the  Ohio  statute,  and  in  refusing  to  require 
the  plaintiff  to  elect  under  which  paragraph 
of  the  petition  she  would  prosecute  her  case, 
the  circuit  court  was  in  error.'  The  case 
of  L.  &  N.  R.  R.  Co.  v.  Strange's  Adm'x, 
15G  Ky.  439,  161  6.  W.  239,  was  where  the 
plaintiff  alleged  that  the  decedent,  at  the 
time  of  his  injuries  from  which  he  died,  was 
engaged  in  the  service  of  an  interstate  car- 
rier as  a  brakeman  upon  a  train,  which  at 
the  time  was  being  used  and  operated  eith- 
er in  interstate  or  intrastate  commerce,  and 
it  was  pleaded  in  the  alternative,  as  is  au- 
thorizea  by  our  Code,  that  one  or  the  other 
of  these  two  state  of  facts  were  true,  but 
that  plaintiff  did  not  know  which.  The 
trial  court  overruled  defendant's  motion  to 
require  the  plaintiff  to  elect  whether  he 
would  proceed  under  the  state  law  or  the 
federal  act,  and  this  court,  after  pointing 
out  in  detail  the  many  differences  between 
the  state  law  and  the  federal  act,  and  clear- 
ly demonstrating  the  impracticability  of 
proceeding  under  them  both  at  one  and  the 
same  time,  held  that  the  lower  court  was  in 
error  in  not  requiring  the  plaintiff  to  elect, 
even  though  he  had  pleaded  in  the  alterna- 
tive as  expressly  authorized  by  the  Code. 
It  would  seem  from  these  two  opinions  that 
the  question  of  practice  involved  is  settled 
in  this  jurisdiction." 

Effect  of  proceeding  under  state  rather 
tJMin  Federal  .4c^  — The  United  States  Su- 
preme Court  will  not  reverse  a  judgment  of 
a  state  court  in  an  action  for  damages  for 
personal  injuries  although  it  appears  that 
the  action  was  begun  under  a  state  employ- 
er's liability  act  when  it  should  have  been 
begun  under  the  federal  act  where  the  error 
was  not  prejudicial.  Chicago,  etc.,  R.  Co. 
▼.  Gray,  (1915)  237  U.  S.  399,  36  S.  Ct. 
«20,  59  U.  S.  (L.  ed.)  1018. 

Who  may  bring  action.  —  Personal  repre- 
sentative.—  It  is  settled  jurisprudence 
that,  though  in  the  event  of  the  death  of 
the  employ^  under  the  conditions  contem- 
plated by  the  federal  Employers'  Liability 
Act,  the  claim  for  damages  may,  of  right, 
be  prosecuted  in  a  state  as  well  as  a  feder- 
al court,  it  must  be  prosecuted  by  the  "per- 
sonal representative"  of  the  decedent- 
meaning  the  executor  or  administrator— 
and  can  be  prosecuted  by  no  one  else,  not 
even  by  the  sole  beneficiary,  save  in  the  ca- 
pacity of  personal  representative.  Penny  v. 
New  Orleans,  etc.,  R.  Co.,  (1914)  135  La. 
962,  68  So.  313. 

It  is  the  settled  rule,  in  all  cases  arising 
under  the  federal  act,  that  such  suits  may 
be  maintained  only  by  the  personal  repre- 
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sentative  of  the  deceased,  meaning  admin- 
istrator, executor,  etc.,  notwithstanding  the 
decedent  left  no  estate,  and  those  institut- 
ing the  suit  are  all  who  may,  under  the 
law  of  the  forum,  recover  any  such  damages. 
St.  Louis  Southwestern  R.  Co.  v.  Brothers, 
(Tex.  1914)  165  S.  W.  488. 

A  vndovo  may  not  bring  an  action*  under 
the  act  for  the  debt  of  her  husband  unless 
she  brings  it  as  personal  representative. 
Hearst  v.  St.  Louis,  etc.,  R.  Co.,  (1915) 
188  Mo.  App.  36,  173  S.  W.  86. 

If  the  action  is  not  brought  by  the  per- 
sonal representative  but  by  the  widow  the 
total  absence  of  right  on  the  part  of  the 
plaintiff  to  bring  the  action  may  be  urged 
at  any  stage  of  the  cause.  La  Casse  v.  New 
Orleans,  etc.,  R.  Co.,  (1914)  135  La.  129, 
64  So.  1012. 

But  a  widow  suing  for  the  death  of  her 
husband  must  sue  as  personal  representa- 
tive, but  where  she  sues  as  widow  under  a 
state  statute  she  may  amend  and  sue  as  per- 
sonal representative  under  the  federal  stat- 
ute and  such  amendment  does  not  consti- 
tute a  new  action  so  aa  to  make  the  statute 
of  limitations  a  bar  to  the  continuance  of 
the  suit.  St.  Louis,  etc.,  R.  Co.  v.  Smith, 
(1914)   171  S.  W.  512. 

However  if  a  widow  sues  as  an  individual 
and  not  as  a  personal  representative,  and  a 
judgment  is  recovered  by  her,  she  cannot 
thereafter  and  pending  a  motion  for  a  new 
trial  by  the  defendant  based  on  the  ground 
that  the  suit  was  brought  under  a  state  em- 
ployee's act  whereas  it  should  have  been 
brought  under  the  federal  act,  enter  her  ap- 

gearance  as  administratrix  of  her  deceased 
usband.    Dungan  v.  St.  Louis,  etc.,  R.  Co., 
(1914)  178  Mo.  App.  164,  165  S.  W.  1116. 

A  suit  by  a  widow  under  a  state  law  where 
it  should  have  been  by  the  widow  as  ad- 
ministratrix under  the  federal  Employers' 
Act  is  not  maintainable  on  the  ground  of 
waiver  where  the  defendant  demurred  to 
the  evidence  and  thereby  raised  the  point 
that  plaintiff  was  not  entitled  to  judgment. 
Vaughan  v.  St.  Louis,  etc.,  R.  Co.,  (1914) 
177  Mo.  App.  165,  164  S.  W.  144,  wherein 
the  court  said:  "When  the  defendant  de- 
murred to  the  evidence  it  raised  the  point 
that  the  plaintiff  was  not  entitled  to  a  judg- 
ment. The  trial  court  was  presumed  to  be 
cognizant  of  the  enactment  of  the  Employ- 
ers' Liability  Act,  and  to  know  that  its  ef- 
fect was  to  supersede  state  laws  on  the  sub- 
ject, and  that  a  judgment  could  be  rendered 
only  in  favor  of  the  personal  representative, 
and  not  in  favor  of  the  widow." 

In  Vaughan  v.  St.  Louis,  etc.,  R.  Co., 
(1914)  177  Mo.  App.  165,  164  S.  W.  144, 
the  court  said:  ''Under  this  act  the  right 
of  action  is  given,  in  case  of  the  death  of 
the  employ^,  to  his  personal  representative, 
and  the  latter  alone  can  sue.  It  might 
seem,  since  the  personal  representative  sues, 
not  for  the  benefit  of  the  estate  of  deceased, 
but  'for  the  benefit  of  the  surviving  widow 
or  husband  and  children  of  such  employ^,' 
that  in  a  case  where  only  the  widow  sur- 
vives and  was  therefore  the  only  one  who 
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could  inherit,  the  statute  would  not  force 
the  appointment  of  an  administrator  in  or- 
der for  suit  to  be  maintained  by  her.  And 
in  the  case  of  American  R.  Co.  v.  Birch, 
224  U.  S.  loc.  cit.  567,  32  Sup.  Ct.  006,  66 
L.  ed.  879,  the  trial  court  took  that  view. 
The  case  was  one  where  only  the  widow 
and  one  son  could  inherit,  and  the  suit  was 
brought  by  that  widow  and  son.  It  was 
therefore  brought  by  the  parties,  and  the 
only  parties,  to  be  benefited  by  the  suit, 
just  as  in  the  case  at  bar.  In  answer  to 
the  view  of  the  trial  court  in  the  above  case, 
the  Supreme  Court  of  the  United  States, 
speaking  through  Mr.  Justice  McKenna, 
said:  'But  the  words  of  the  act  will  not 
yield  to  such  a  liberal  construction.  They 
are  too  clear  to  be  other  than  strictly  fol- 
lowed. They  give  an  action  for  damages  to 
the  person  injured,  or,  *'in  case  of  his  death, 
*  •  *  to  his  or  her  personal  represen- 
tative." It  is  true  that  the  recovery  of  the 
damages  is  not  for  the  benefit  of  the.  estate 
of  the  deceased,  but  A)r  the  benefit  "of  the 
surviving  widow  or  husband  and  children." 
But  this  distinction  between  the  parties  to 
sue  and  the  parties  to  be  benefited  by  the 
suit  makes  clear  the  purpose  of  Congress. 
To  this  purpose  we  must  yield.  Even  if 
we  could  say,  as  we  cannot,  that  it  is  not 
a  better  provision  than  to  give  the  cause  of 
action  to  those  in  relation  to  the  deceased. 
In  the  present  case  it  looks  like  a  useless 
circumlocution  to  require  an  administration 
upon  the  deceased's  estate,  but  in  many 
cases  it  might  be  much  the  simpler  plan, 
and  keep  the  controversy  free  from  elements 
but  those  which  relate  to  the  cause  of  ac- 
tion. But  we  may  presume  that  all  con- 
tending considerations  were  taken  into  ac- 
count, and  the  purpose  of  Congress  ex- 
pressed in  the  language  it  used.  In  St. 
Louis,  etc.,  R.  Co.  v.  Scale,  229  U.  S. 
166,  loc.  cit.  162,  33  Sup.  Ct.  661,  57 
L.  ed.  1129,  it  was  held  that  the  surviving 
widow  is  not  entitled  to  recover  in  her  own 
name,  but  only  through  the  deceased's  per- 
sonal representative.  To  the  same  effect  see 
Eastern  Ry.  Co.  v.  Ellis,  (Tex.  Civ.  App.) 
163  S.  W.  701;  Kansas  City,  etc.,  Ry.  Co.  V. 
Pope,  (Tex.  Civ.  App.)  162  S.  W.  185;  Gulf, 
etc.,  R.  Co.  V.  Lester,  (Tex.  Civ.  App.)  149 
S.  W.  841.  In  Rich  v.  Railroad,  166  Mo. 
App.  379,  148  S.  W.  1011,  the  St.  Louis 
Court  of  Appeals  held  the  same  way,  and 
announced  the  well-known  rule  that  the  con- 
struction placed  on  a  federal  statute  by  the 
United  States  Supreme  Court  is  controlling 
over  state  courts." 

Ancillary  administrator.  —  A  right  of 
action  under  this  Act  is  not  vested  solely 
in  the  domiciliary  administrator  of  the  de- 
ceased employee,  but  an  action  may  be 
maintained  by  an  ancillary  administrator 
appointed  in  another  state.  Anderson  v. 
Louisville,  etc.,  R.  Co.,  (C.  C.  A.  6th  Cir. 
1914)  210  Fed.  689,  wherein  the  court  said: 
"llie  decisive  question  is  whether,  notwith- 
standing the  previous  appointment  of  the 
Kentucky  administratrix,  the  Tennessee  ad- 
ministrator can  for  the  purposes  of  the  suit 
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be  rightfully  treated  as  the  decedent's  'per 
sonal  representative'  within  the  meaning  of 
that  portion  of  the  federal  Employers*  Lia- 
bility Act,  which  in  terms  declares  the  rail- 
road company  'shall  be  liable  in  damages' 
to  the  deceased  employee's  'personal  repre- 
sentative, for  the  benefit  of  the  surviving 
widow  and  children  of  such  employee.'  Now, 
the  eflfect  of  the  remedial  nature  of  the  Em- 
ployers' Liability  Act  and  the  representa* 
tive  character  of  the  present  suit  cannot 
escape  attention  in  a  situation  like  this. 
Both  of  these  features,  together  with  the 
liberal  construction  they  manifestly  imply, 
would  seem  to  he  inconsistent  with  the  idea 
that  a  right  of  action  was  vested  solely  in 
the  domiciliary  administrator.  This  is 
true,  no  matter  whether  the  statute  be  re- 
garded simply  as  destroying  the  effect  of 
the  common-law  maxim  that  a  personal  ac- 
tion dies  with  the  person,  and  so  removing 
an  obstacle  to  the  recovery  of  damages  to 
the  extent  necessary  to  compensate  those 
for  whose  benefit  the  law  was  enacted 
(Stewart  v.  Baltimore  &  Ohio  R.  Co.,  supra, 
108  U.  S.  at  page  448.  18  Sup.  Ct.  105,  42 
L.  ed  527),  or  whether  it  be  treated  as  de- 
signed 'to  save  a  right  of  action  to  certain 
relatives  dependent  upon  an  employ^  wrong- 
fully injured,  for  the  loss  and  damage  re- 
sulting to  them  financially  by  reason  of  the 
wrongful  death'  (Mich,  k  6ent.  R.  Co.  v. 
Vreeland,  227  U.  S.  69,  08,  33  Sup.  Ct.  192, 
67  L.  ed.  417)  or  as  creatins:  a  new  right 
of  action,  as  was  declared  of  kindred  acts 
in  decisions  cited  approvingly  in  the  Vree- 
land Case,  as  also  stated  in  respect  of  (he 
present  act  in  Garrett  v.  Louisville  &  N.  R. 
Co.  197  Fed.  715,  117  C.  C.  A.  109  (C.  C. 
A.  6th  Cir.)  ;  for  the  controlling  purpose 
of  the  present  act  of  Congress,  like  the  stat- 
utes involved  in  Stewart  v.  Baltimore  & 
Ohio  R.  Co.,  and  like  Lord  Campbell's  Act 
itself,  the  parent  act  of  all  such  statutes 
(Vreeland  Case,  supra,  227  U.  S.  at  page 
69,  33  Sup.  Ct.  192,  57  L.  ed  417)  is  to 
benefit  the  surviving  relatives,  not  the  per- 
sonal representative,  of  the  deceased. 
Hence,  as  it  seems  to  us,  it  is  more  in  con- 
sonance with  the  statute,  and  is  but  giving 
effect  to  one  of  its  paramount  objects,  so  to 
construe  it  as  to  permit  any  validly  ap- 
pointed personal  representative  of  a  de- 
ceased employee  to  maintain  the  suit;  and 
especially  must  this  be  so  where  it  is  plain, 
as  here,  that  no  injustice  can  thereby  result 
either  to  the  beneficiaries  or  the  defendant. 
Lang  V.  Houston,  W.  S.  &  P.  F.  R.  Co.,  75 
Hun  151,  27  N.  Y.  Supp.  90.  92;  s.  c,  af- 
firmed, 144  N.  Y.  717,  39  N.  E.  858;  South- 
ern Pac.  Co.  V,  Da  Valle  Da  Costa,  supra, 
190  Fed.  pages  689,  692,  696,  111  C.  C.  A. 
417." 

Beneficiaries  —  In  general,  —  Beneficiaries 
under  this  act  are  prescribed  bv  it.  North 
Carolina  R.  Co.  v.  Zachary,  (l'9J4)  232  U. 
S.  248,  34  S.  Ct.  305,  58  U.  S.  (L.  ed.)  691, 
Ann.  Cas.  1914C  159. 

Next  of  kin  —  The  object  of  the  act  of 
Congress  was  to  permit  a  recovery  for 
wrongful    death   or   injuries   on    interstate 
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railroads,  and  that  the  recovexy  should  ffo 
to  the  next  of  kin  in  the  eases  specifiea; 
the  next  of  kin  being  determined  by  the  law 
of  the  state  in  which  the  action  is  brought, 
for  the  status  of  the  citizen,  and  the  statute 
regulating  descent  and  distribution,  are  pure- 
ly state  matters  with  which  Congress  has 
no  concern.  Kenney  v.  Seaboard  Air  Line 
R.  Co.,  (1914)   107  N.  C.  14,  82  S.  E.  908. 

The  irorda  "next  of  kin  dependent  upon 
such  employee"  are  limited  to  their  own 
classification.  Moffett  v.  Baltimore,  etc., 
R.  Co.,  (C.  C.A.  4th  Cir.  1914)  220  Fed. 
39,  wherein  the  court  said:  ''The  court  be- 
low in  directing  a  verdict  for  the  defendant 
manifestly  acted  upon  the  theory  that  the 
mother  was  not  entitled  to  recover,  inasmuch 
as  it  was  shown  that  she  was  married  and 
that  her  husband  was  living  and  able  and 
willing  to  support  her;  in  otner  words,  that 
unless  she  could  show  that  she  was  wholly 
dependent  upon  her  son  for  support  and 
maintenance  she  would  not  be  entitled  to 
recover.  This  is  tantamount  to  holding 
that  the  language  'next  of  kin  dependent 
upon  such  employee'  applies  to  the  first  and 
second  classes.  '  VVc  think  that  this  lan- 
guage is  limited  to  the  third  class,  and 
therefore  does  not  relate  to  the  first  and 
second  classes.  It  appears  that  the  party 
for  whose  benefit  this  suit  was  instituted 
was  in  the  second  class.  It  further  appears 
that  plaintiff  not  only  offered  evidence  tend- 
ing to  show  that  the  mother  was  to  some 
extent  dependent  upon  her  son  for  mainte- 
nance and  support  during  his  lifetime — 
which  he  generously  furnished  her — but 
that  she  had  a  reasonable  expectation  of  pe« 
cuniary  benefit  from  a  continuance  of  dece- 
dent's life.  The  evidence  raised  a  question 
of  fact  pertinent  to  the  issues  presented 
by  the  pleading,  and  the  same  should  have 
been  submitted  to'  the  jury  for  its  de- 
termination." 

Widow.  —  A  widow  is  entitled  to  the 
amount  recovered  for  the  death  of  her  hus- 
band in  an  action  brought  under  this  act 
to  the  exclusion  of  a  parent.  Taylor  v.  Tay- 
lor, (1914)  232  U.  S.  363,  34  S.  Ct.  360,  58 
U.  S.  (L.  ed.)  f»38. 

In  an  action  for  damages,  by  a  widow,  for 
herself  and  minor  children,  for  the  negli- 
gent killing  of  the  husband  and  father,  evi- 
dence that  the  widow  is  engaged  to  be  mar- 
ried again  is  irrelevant  and  inadmissible. 
Jones  v.  Kansas  City  Southern  R.  Co.,  (La. 
1915)  68  So.  401. 

Children.  —  A  child  who  is  in  no  way  de- 
pendent upon  his  father  and  has  no  rea- 
sonable expectation  of  any  pecuniary  bene- 
fit as  a  result  of  the  continuation  of  his 
life  is  not  entitled  tx)  recover  damages  for 
his  death  under  the  federal  Employer's  Li- 
ability Act.  Gulf,  etc.,  R.  Co.  v.  McGinnis, 
(1913)  28  XT.  S.  173,  33  S.  Ct.  426,  67  U.  S. 
(L.  ed.)    78o. 

But  as  to  minor  children  it  is  the  duty  of 
a  father  to  provide  for  their  maintenance 
even  when  he  is  living  apart  from  their 
mother,  and  ordinarily  such  children  would 
be  entitled  to  come  in  as  beneficiaries  in  an 
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action  for  the  death  of  the  father,  under  this 
act.  McGarvey  v.  McGarvev,  (1915)  163 
Ky.  242,  173  S.  W.  765,  wherein  the  court 
said:  "The  question  of  the  right  of  Henry 
McGarvey  to  participate  in  the  fund  re- 
ceived by  the  administrator  of  the  estate  of 
John  McGarvey  from  the  railroad  company 
roust  be  determined  bv  the  test  of  whether 
he  was  dependent  upon  or  had  any  reason- 
able expectation  of  any  pecuniary  benefit 
from  a  continuance  of  his  father's  life.  It 
is  adniitted  upon  the  record  that  the  de- 
cedent did  not  contribute  anything  towards 
the  support  of  his  son,  Henry,  subsequent 
to  the  date  of  the  desertion ;  but  it  is  the 
duty  of  a  father  to  provide  for  the  mainte- 
nance of  his  minor  children,  where  such 
children  are  themselves  without  sufficient 
means  therefor,  and  this  obligation  is  neith- 
er relieved  nor  diminished  by  the  fact  that 
the  parents  have  separated.  Clay's  Guardi- 
an V.  Clay,  87  S.  W.  807,  27  Ky.  Law  Rep. 
1020.  At  the  time  of  the  death*  of  his  fath- 
er, Henry  McGarvey  was  16  years  and  8 
months  of  age.  He  was  not  strong  physical- 
ly, had  no  means  or  income  of  his  own,  and 
his  education  was  yet  to  be  completed.  His 
mother  was  also  without  means  or  income 
to  support  or  educate  him,  and  he  was  mak- 
ing an  effort  to  educate  himself.  Under 
these  circumstances,  we  think  the  legal  li- 
ability of  his  father  to  his  son  was  alone 
sufficient  to  constitute  some  ground  of  rea- 
sonable expectation  of  pecuniary  beneflts  of 
which  he  was  deprived  by  the  wrongful  kill- 
ing of  his  father;  and  that  therefore  he  is 
entitled  to  participate  in  the  recovery." 

Parents.  —  Where  a  parent  is  seeking  to 
recover  damages  for  the  death  of  an  infant 
son  it  is  enough  that  there  is  a  reasonable 
expectation  of  pecuniary  benefit  from  the 
continuance  of  the  life  of  the  child.  Raines 
V.  Southern  R.  Co.,  (N.  C.  1915)  85  S.  E. 
294.  wherein  the  court  said:  "We  are  also 
of  the  opinion  that  there  was  error  in  the 
instruction  of  the  court  in  regard  to  the 
measure  of  damages,  and,  as  the  question 
may  be  again  raised,  we  will  now  decide  it. 
The  intestate,  at  the  time  of  his  death,  was 
employed  in  interstate  commerce,  and  the 
case  was  therefore  properly  tried  under  the 
federal  Employers'  Liability  Act.  With  re- 
spect to  damages  the  court  instructed  the 
jury  that  the  burden  was  on  the  plaintiff 
to  satisfy  the  jury  that  the  intestate  would 
have  continued  to  contribute  to  the  support 
of  his  father  after  he  arrived  at  the  age  of 
21  years,  and,  further,  that  he  must  satis- 
fy them  as  to  the  amount  of  such  contribu- 
tion as  he  would  have  made  after  his  ma- 
turity. This  could  hardly  be  the  rule 
intended  by  Congress,  as  such  facts  would 
be  incapable  of  anything  like  accurate  or 
even  approximate  proof.  They  depend  so 
much  upon  contingencies  as  to  be  beyond 
the  human  ken.  We  cannot  foretell  what  a 
man  will  do  with  his  estate  in  the  future, 
and  therefore  Congress,  aware  of  this  diffi- 
culty in  making  proof,  required  that  the 
amount  of  recovery  should  be  measured  by* 
the  reasonable  expectation  of  benefit  which 
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would  accrue  to  the  parent,  or  a  dependent, 
by  the  continuance  of  the  life  in  question. 
We  think  this  part  of  the  charge,  in  its 
general  scope  and  tendency,  was  not  in  ac- 
cordance with  the  correct  principle  to  be 
gathered  from  the  evident  meaning  and  pur- 
pose of  the  act,  and  we  have  already  so  de- 
cided." 

An  action  may  1)e  maintained  under  the 
federal  statute  in  behalf  of  a  parent  when 
there  is  a  reasonable  expectation  of  pecuni- 
ary benefit  from  the  continuance  of  the  life 
of  the  child,  although  the  child  has  not 
contributed  to  the  support  of  the  parent,  but 
evidence  of  contributions  by  the  child  to  the 
support  of  the  parent  is  material  and  im- 
portant in  determining  whether  such  rea- 
sonable expectation  exists.  Moflfett  v.  Bal- 
timore, etc.,  R.  Co.,  (C.  C.  A.  4th  Cir.  1914) 
220  Fed.  39. 

Where  the  evidence  tends  to  prove  that 
the  relation  between  the  deceased  employee 
and  his  father  was  affectionate  and  that 
the  deceased  had  contributed  to  the  support 
of  his  father  the  jury  had  a  right  to  infer 
that  he  would  continue  to  do  so  and  to 
award  substantial  damages.  Saunders  y. 
Southern  R.  Co.,  (1914)  107  N.  C.  375,  83 
S.  E.  573. 

Brothers  and  tiattrM,  —  Where  a  deceased 
employee  leaves  brothers  and  sisters  and  no 
widow,  children,  or  parents,  evidence  as  to 
the  tender  age  of  the  brothers  and  sisters 
and  their  being  without  estate  is  sufficient 
evidence  to  warrant  the  question  of  their 
dependency  being  submitted  to  the  jury. 
Kennev  v.  Seaboard  Air  Line  R.  Co.,  (1014) 
167  N"  C.  14,  82  S.  E.  968. 

In  Jones  v.  Charleston,  etc.,  R.  Co., 
(1914)  98  S.  C.  197,  82  S.  E.  415,  it  was 
held  that  the  testimony  did  not  require  the 
trial  court  to  submit  the  case  to  the  jury, 
as  the  only  surviving  relative  of  the  de- 
ceased employee  was  a  brother,  and  the 
evidence  did  not  show  that  he  was  depend- 
ent on  deceased.  The  court  said:  "The 
only  testimony  which  is  relied  upon  to  sus- 
tain that  contention  was  that  the  brother, 
who  is  a  farmer,  resident  in  the  state  of 
Alabama,  had  been  sick  and  unable  to  work 
for  some  time,  and  was  still  so,  at  the  time 
of  the  trial.  But  there  was  no  testimony 
that  deceased  had  ever  contributed  anything 
to  his  support  or  maintenance,  or  had,  at 
any  time  or  under  any  circumstances,  ever 
given  him  anything,  or  rendered  him  any 
service  of  pecuniary  value;  nor  was  there 
anything  in  the  testimony  t-o  warrant  the 
inference  that  he  would  have  done  so,  if 
he  had  lived.  Indeed,  there  was  no  testi- 
mony that  the  surviving  brother's  condition 
or  circumstances  were  such  that  deceased 
would  probably  have  felt  impelled  by  Hie 
ties  of  brotherly  affection  to  render  him 
any  service  or  assistance  of  pecuniary  value, 
if  he  had  lived.  There  was  therefore  no  rea- 
sonable ground  for  expecting  any  pecuniary 
benefit  to  the  survivor  from  the  continu- 
ance of  the  life  of  the  deceased.'' 

A  sister  of  the  decedent,  who  sues  as  ad- 
ministratrix of  the  estate  and  upon  the  tri 
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al  establishes  that  the  decedent  contributed 
to  her  support  by  the  gift  of  money,  by  the 
payment  of  her  board  and  otherwise,  will 
be*  considered  a  dependent,  and  entitled  to 
recover  damaffes  because  of  the  injury  suf- 
fered, even  uiough  possessed  of  property 
and  having  a  clerical  position  which  in  pa  A 
supports  her.  Richelieu  v.  Union  Pac.  R. 
Co.,  (1914)  97  Neb.  360,  149  N.  W.  772. 

A  married  sister  was  held  not  a  depend- 
ent next  of  kin  in  Southern  R.  Co.  v.  Yea- 
sell,  (Ala.  1915)  68  So.  336,  the  court  say- 
ing: "The  federal  act  gives  a  right  of  ac- 
tion for  the  unlawful  death  of  an  employee 
to  his  personal  representative:  (1)  For 
the  benefit  of  the  surviving  husband  or  wife 
and  children  of  such  employee;  (2)  if  no 
surviving  wife  or  husband  or  children,  then 
to  the  parents  of  such  employee;  (3)  if 
there  are  none  belonging  to  the  first  or  the 
second  class,  then  for  the  benefit  of  the  next 
of  kin  'dependent'  upon  such  employee. 
As  an  original  proposition,  we  might,  if 
the  question  was  involved,  be  inclined  to 
hold  that  the  right  of  action  in  favor  of 
those  of  the  first  and  second  classes  did  not 
hinge  upon  the  fact  that  they  were  depend- 
ent upon  the  employee  at  the  time  of  his 
death,  but  we  are  now  precluded  from  doing 
so,  even  if  the  question  was  involved  upon 
this  appeal,  as  the  United  States  Supreme 
Court,  in  the  case  of  Railroad  Co.  v.  McGin- 
nis,  228  U.  S.  173,  33  Sup.  Ct.  426,  57  L. 
cd.  785,  held  that  for  persons  belonging  to 
either  class  to  get  the  benefit  of  the  statute 
he  or  she  must  have  been  a  dependent  upon 
the  deceased.  Regardless,  however*,  of  this 
holding,  there  can  be  no  doubt  of  the  fact 
that,  in  order  for  a  member  of  the  third 
class  to  come  within  the  influence  of  the 
statute,  he  or  she  must  have  been  a  'de- 
pendent' upon  the  deceased  employee.  The 
result  is  we  must  decide  whether  or  not 
Mrs.  Vessell,  the  beneficiary  under  the  judg- 
ment in  the  case  at  bar,  was  dependent  up- 
on the  deceased  at  the  time  of  his  death; 
and  in  order  to  do  so  we  must  define  or  in- 
terpret the  word  'dependent,'  as  used  in  the 
federal  statute,  and  which  seems  not  to 
have  been  defined  by  the  United  States  Su- 
preme Court,  though  held  to  be  a  condition 
precedent  to  recovery  in  the  McGinnis  Case, 
supra,  and  notwithstanding  the  purpose  of 
the  statute  and  the  recoverable  damages 
was  discussed  in  the  case  of  Mich.  Cent.  R. 
R.  V.  Vreeland,  227  U.  S.  59,  33  Sup.  Ct. 
192,  57  L.  ed.  417,  Ann.  Cas.  1914C  176. 
The  word  'dependent,'  as  used  in  insurance 
policies  and  statutes,  as  well  as  in  statutes 
providing  for  a. right  or  survival  of  action 
m  case  of  the  death  of  an  employee,  has 
been  differently  defined  and  applied  by  dif- 
ferent courts:  some  holding  that,  in  order 
to  come  within  the  statute,  the  beneficiary 
must  iiavc  been  solely  dependent  U]>on  the 
deceased  for  support;  others,  not  solely  but 
substantially  or  materially  so;  a  few  hold- 
ing that  it  includes  those  to  whom  the  de- 
ceased made  contributions  and  who  were 
partially  dependent  upon  him;  and  others 
seem  to  hold  that  in  order  for  one  to  have 
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been  a  dependent  the  deceased  must  haye 
been  under  a  legal,  rather  than  a  moral, 
obligation  to  help  and  support  him.  We 
do  not  think  that  the  evidence  in  this 
case  shoves  such  a  substantial  or  material 
dependence  of  Mrs.  Vessell  upon  the  de- 
ceased as  to  bring  the  case  within  the  in- 
fluence of  the  federal  statute.  It,  at  most, 
shows  that  he  made  monthly  contributions 
for  about  two  years  prior  to  his  death  for 
the  benefit  of  the  said  Mrs.  Vessell  and  a 
minor  nephew.  It  also  appears  that  the 
deceased  was  getting,  in  return,  his  board 
and  lodging,  and  which  was  approximately 
worth  the  amount  contributed  to  Mrs.  Ves- 
sell. Mrs.  Vessell,  instead  of  being  in  a 
necessitous  condition,  was,  as  far  as  the 
proof  shows,  in  as  good  financial  condition 
as  when  she  was  supporting  the  deceased. 
Her  husband  had  employment,  they  had  a 
home,  and  he  seems  to  have  been  able  to 
take  care  of  the  family,  including  the  de- 
ceased, up  to  two  years  prior  to  his  death, 
and  there  is  no  proof  that  there  was  such 
a  shrinkage  or  diminution  in  his  earnings, 
or  ability  to  earn,  as  to  render  his  wife  de- 
pendent upon  the  deceased  or  any  one  else. 
Mrs.  Vessell  had  been  like  a  mother  to  the 
deceased,  her  younger  brother;  and  it  was 
not  only  natural,  but  lie  was  under  the  high 
moral  duty,  to  aid  and  assist  her  financially 
and  otherwise,  and  it  may  be  that  she  lost 
a  prospective  help  and  support,  in  case  she 
came  to  need  and  want,  as  time  and  age 
made  their  impress  upon  herself  and  hus- 
band; but  she  was  not  at  the  time  of  the 
death  of  the  deceased  dependent  upon  him 
for  a  support.  Had  the  statute  intended  to 
provide  ifor  a  relative  who  had  moral  claims 
upon  the  deceased  or  one  whom  he  was 
merely  assisting,  as  distinguished  from  a 
'dependent,'  it  would  no  doubt  have  been 
framed  so  as  to  include  such  persons  as 
beneficiaries,  but,  worded  as  it  is,  it  can  in- 
clude no  one  in  the  third  class  who  was  not 
a  'dependent'  upon  the  deceased  at  the  time 
of  his  death  for  a  substantia],  if  not  an  en- 
tire, support,  and  we  must  construe  the 
statute  as  it  is,  and  not  as  we  should  like 
to  see  it,  or  so  as  to  cover  worthy  and  de- 
serving claimants  who  do  not  come  within 
the  protection  of  same." 

A  non-resident  alien  is  entitled  to  the 
benefits  of  this  act.    McGovern  v.  Philadel- 

§hia,  etc.,  R.  Co.,  (1914)  235  U.  S.  389,  35 
.  Ct.  127,  59  U.  S.  (L.  ed.)  283,  reversing 
(£.  D.  Pa.  1914)  209  Fed.  975;  Bombolis 
v.  Minneapolis,  etc.,  R.  Co.,  (1914)  128 
Minn.  112,  150  N.  W.  385. 

Right  of  administrator  to  commissions 
out  of  fund  recovered.  —  Where  a  firm  of 
attorneys  was  employed  by  the  administra- 
tor of  a  deceased  employee  of  a  railway 
company,  which,  together  with  the  em- 
ployee, was  engaged  in  interstate  commerce 
at  the  time  of  the  homicide,  to  recover  dam- 
ages for  the  negligent  killing  of  such  em- 
ployee, and  a  recovery  was  had  in  favor  of 
the  administrator,  who  sued  for  the  father 
of  the  deceased  employee  as  the  sole  bene- 
ficiary entitled  to  recovery  under  the  federal 
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Employers'  Liability  Act  (Act  April  22, 
1908,  c.  149,  35  Stat.  65),  and  the  money  so 
recovered  was  paid  by  the  attorneys  of  rec- 
ord to  the  fatner,  the  sole  beneficiary,  the 
administrator  could  not  subsequently  main- 
tain a  rule  against  the  attorneys  of  record 
for  the  purpose  of  recovering  the  money 
in  order  that  he  might  get  commissions  as 
administrator  out  of  the  fund  so  recovered 
and  turn  the  remainder  of  the  money  back 
to  the  beneficiary.  In  such  a  case,  the  ad- 
ministrator is  not  entitled  to  commissions 
out  of  the  fund  so  collected.  Allen  v.  Na- 
pier, Maynard  &  Plunkett,  (Ga.  1915)  85 
S.  E.  1013. 

Contract  requiring  notice  of  accident. — 
A  clause  in  a  contract  between  a  railroad 
engaged  in  interstate  commerce  and  an  em- 
ployee requiring  a  written  claim  from  the 
employee  or  his  legal  representative  in  case 
of  an  injury  occurring  to  him,  the  claim  to 
be  made  within  thirty  days,  is  invalid. 
Chicago,  etc.,  R.  Co.  v.  Pearce,  (Ark.  1915) 
175  S.  W.  1160,  L.R.A.1915F  551,  wherein 
the  court  said :  "The  question  whether  such 
a  provision  in  a  contract  of  employment, 
with  respect  to  notice  of  injury,  is,  in  the 
absence  of  a  statute,  binding  in  an  action  to 
recover  damages  resulting  from  a  negligent 
act  of  the  master's  servants  has  not  hereto- 
fore been  presented  in  any  of  the  courts  of 
the  country  so  far  as  we  are  advised.  It 
seems,  therefore,  to  be  a  question  of  first  im- 
pression. Counsel  for  plaintiff  contend  that 
the  contract  is  in  conflict  with  the  act  of 
Congress  fixing  and  regulating  the  liability 
of  a  railroad  to  its  employees — the  statute 
known  as  the  Employers'  Liability  Act. 
The  plaintiff's  injury  occurred  while  he  was 
engaged  in  interstate  commerce,  and  the 
rights  of  the  parties  are  controlled  entirely 
by  that  statute.  If  the  provisions  of  the 
contract  are  found  to  be  in  confiict  with  the 
act,  of  course,  it  is  wi\;hout  force.  The 
point  seems  to  be  settled  by  a  decision 
of  the  Supreme  Court  of  the  United 
States  in  the  case  of  El  Paso  &  N.  E.  Rv. 
V.  Gutierrez,  215  U.  S.  87,  30  Sup.  Ct.  21, 
54  L.  ed.  106.  That  was  an  action  insti- 
tuted in  the  courts  of  the  state  of  Texas 
against  a  railroad  company  to  recover  for 
injuries  sustained  by  the  servant  of  the 
company  in  New  Mexico,  then  a  territory, 
where  there  was  a  statute  which  provided 
that  no  action  for  injuries,  inflicting  death, 
caused  by  any  person  or  corporation  in  the 
territory>  could  be  maintained  unless  the 
person  claiming  damages  should  within  90 
days  after  the  infliction  of  the  injuries,  and 
30  days  before  commencing  suit,  serve  upon 
the  defendant  an  affidavit  giving  particulars 
as  to  the  injuries  complained  of,  etc.  The 
injury  in  that  case  occurred  in  June,  1906, 
after  the  passage  of  the  first  Employers' 
Liability  Act,  which  was  held  by  the*  Su- 
preme Court  of  the  United  States  to  be 
unconstitutional,  except  in  its  application 
to  the  District  of  0)lumbia  and  the  terri- 
tories. The  Texas  court  declined  to  give 
effect  to  the  statute  of  the  territory  where 
the  injury  occurred,  and  allowed  a  recovery 
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without  compliance  with  the  terms  of  that 
statute.  That  judgment  was  affirmed  by  the 
Supreme  Court  of  the  United  States.  The 
court  held  that  the  federal  Employers'  Lia- 
bility Act  superseded  the  statute  of  New 
Mexico,  and  that  the  Texas  court  was  cor- 
rect in  disregarding  it.  Now,  the  point  of 
that  decision,  so  far  as  it  applies  here,  is 
that,  if  the  first  Employers'  Liability  Act 
superseded  territorial  statutes  on  this  sub- 
ject, the  last  Employers'  Liability  Act, 
which  applies  to  all  persons  working  in  the 
service  oi  railroads  in  interstate  commerce, 
likewise  supersedes  any  state  legislation  on 
the  subject,  and  it  necessarily  follows  that 
if  other  legislation  is  thus  superseded  and 
set  at  naught,  contracts  between  the  par- 
ties are  also  without  force.  We  think  that 
conclusion  is  correct  upon  principle.  Coun- 
sel for  the  defendant  rely  upon  deci- 
sions to  the  effect  that  the  federal  statute 
fixing  the  liability  of  carriers  of  freight 
does  not  invalidate  contracts  requiring  no- 
tice of  loss  or  damage.  St.  L.  &  S.  F.  Rd. 
Co.  V.  Keller,  90  Ark.  308,  119  S.  W.  254. 
That,  however,  is  a  different  question,  for 
in  that  class  of  cases  the  suit  is  upon  the 
contract  itself,  and  it  has  been  held  that 
the  provision  about  notice  is  a  reasonable 
regulation  which  is  not  in  conflict  with  the 
federal  statute.  A  suit  for  personal  injuries 
is  not,  however,  a  suit  upon  the  contract  of 
employment,  which  is  entirely  collateral  to 
the  question  of  liability.  If  the  suit  is 
based  upon  the  contract  between  the  par- 
ties, then  any  reasonable  regulation,  not 
amounting  to  an  exemption  of  liability, 
would  be  valid.  But  any  contract  made  be- 
tween the  parties  in  advance  of  the  accrual 
of  the  cause  of  action,  and  concerning  a 
subject-matter  which  is  not  the  basis  of  the 
cause  of  action  which  subsequently  accrues, 
necessarily  amounts  to  an  attempt  to  flx  the 
terms  of  liability  in  advance,  and  is  inopera- 
tive. Such  provision  is  an  attempt  to  read 
into  the  statute,  which  expressly  governs 
the  matter  of  the  liability,  something  which 
is  not  found  in  the  statute  itself,  and  is 
therefore  invalid." 

Rules  of  procedure.  —  When  the  action 
is  brought  in  a  state  court  matters  relating 
to  mere  pleadings  and  practice  are  governed 
by  the  state  laws.  Mcintosh  v.  St.  Louis, 
etc.,  R.  Co.,  (1914)  182  Mo.  App.  288,  168 
S.'  W.  821 ;  Howell  v.  Atlantic  Coast  Line 
R.  Co.,  (1914)  99  S.  C.  417,  83  S.  E.  639; 
Sweet  V.  Chicago,  etc.,  R.  Co.,  (1914)  167 
Wis.  400,  147  N.  W.  1054. 

But  while  the  federal  act  docs  not  at- 
tempt to  control  state  procedure,  yet  it  does 
not  leave  state  procedure  so  free  and  un- 
trammeled  as  to  allow  such  procedure  to 
ioork  a  change  in  the  terms  of  the  statute. 
Vauglian  v.  St."  Louis,  etc.,  R-.  Co.,  (1914) 
177  Mo.  App.  155,  164  S.  W.  144. 

It  is  a  well-established  rule  that,  in  ac- 
tions in  a  state  court  to  enforce  rights  given 
by  a  federal  statute,  the  rules  of  evidence 
of  the  state  court  must  control  unless  other- 
wise provided  by  the  federal  law.  In  the 
absence  of  a  statute  prescribing  the  rule  of 
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evidence  upon  the  subject,  the  law  of  the 
forum  will  govern.  Kansas  City  Southern 
R.  Co.  V.  Leslie,  (1914)  112  Ark.  305,  167 
S.  W.  83,  Ann.  Cas.  191 5B  834. 

Complaint  or  petition  —  Neceagity  for 
alleging  action  under  statute.  —  In  order  to 
bring  a  case  within  the  provisions  of  this 
act,  both  the  injured  party  and  the  carrier 
must  be  engaged,  at  the  time  of  the  inflic- 
tion of  the  injury,  in  interstate  commerce, 
and  the  pleadings  must  affirmatively  show 
those  facts  in  order  to  justify  the  applica- 
tion of  the  act.  Illinois  Cent.  R.  Co.  v. 
Rogers,  (C.  C.  A.  5th  Cir.  1915)  221  Fed. 
52.  See  also  Chicago,  etc.,  R.  Co.  v.  McBce. 
(Okla.  1914)  145  Pac.  331.  And  it  is  not 
enough  that  the  evidence  shows  that  tlie 
plaintiff^s  right  of  action  was  under  the 
federal  statutes.  Moliter  v.  Wabash,  R,  Co., 
(1914)  180  Mo.  App.  84,  168  S.  \V.  25U. 
Where  there  is  nothing  in  the  pleadings  or 
the  evidence,  or  otherwise  in  the  record,  to 
bring  the  case  within  the  purview  of  the 
federal  act,  the  case  is  controlled  by  the 
state  law.  Chicago,  etc.,  R.  Co.  v.  Holli- 
day,  (Okla.  1915)  145  Pac.  786. 

but  in  an  action  under  the  federal  act  it 
is  not  necessary  for  the  plaintiff  exprt'ssly 
to  declare  in  his  complaint  or  petition  that 
his  suit  is  based  on  the  act  if  the  aver- 
ments of  his  pleading  show  a  right  to  re- 
coyer  under  the  provisions.  Corbett  v.  Bos- 
ton, etc.,  R.  Co.,  (1914)  219  Mass.  351,  107 
N.  E.  60;  Mcintosh  v.  St.  Louis,  etc.,  R. 
Co.,  (1914)  182  Mo.  App.  288,  168  S.  W. 
821,  following  State  v.  Missouri  Pac.  R.  Co., 
(1908)  212  Mo.  658,  111  S.  W.  600;  St. 
Louis,  etc.,  R.  Co.  v.  Snowden,  (Okla.  1915) 
149  Pac.  1083. 

It  is  well  settled  by  the  authorities  that 
where  an  employee  of  an  interstate  rail- 
road is  injured,  but  at  a  time  when  said 
employee  was  not  engaged  in  interstate 
traffic,  a  recovery  may  be  had,  if  at  all, 
either  under  the  common  law  or  some  state 
statute.  Therefore,  in  stating  that  the  ac- 
tion must  be  brought  and  recovery  had  un- 
der the  state  law  where  the  injury  occurs 
in  intrastate  commerce,  or  under  the  federal 
act  where  the  injury  occurs  in  interstate 
commerce,  it  is  not  meant  to  say  that  the 
plaintiff  shall  specifically  plead  or  refer  to 
the  state  statutes  in  the  one  case  or  to  the 
federal  act  in  the  other.  The  proper  pro- 
cedure is  to  plead  the  facts,  and  a  recovery 
may  then  be  had  accordingly,  as  the  evi- 
dence may  develop  a  case  under  the  one  law 
or  the  other.  Vandalia  R.  Co.  v.  Stringer, 
(1914)  182  Ind.  676,  106  N.  E.  865. 

In  Grand  Trunk  Western  R.  Co.  v.  Lind- 
say, (1914)  233  U.  S.  42,  34  S.  Ct.  581,  58 
U.  S.  (L.  ed.)  838,  Ann.  Cas.  1914C  168,  a 
case  involving  the  construction  of  the  Em- 
ployers' Liability  Act  and  the  validity  of  a 
judgment  for  personal  injuries  obtained 
thereunder,  the  court  said:  "In  the  trial 
court  it  is  insisted  the  operation  and  effect 
of  the  Employers'  Liability  Act  upon  the 
rights  of  the  parties  was  not  involved  be- 
cause that  act  was  not  in  express  terms  re- 
ferred to  in  the  pleadings  or  pressed  at  the 
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trial  and  was  lienee  not  considered  bj  the 
court  in  acting  upon  the  requested  charf^e 
and  therefore  it  is  urged  it  was  error  m 
the  reviewing  court  to  test  the  correctness 
of  the  rulinff  of  the  trial  court  by  the  pro- 
visions of  the  Employers'  Liability  Act  in- 
stead of  confining  the  subject  exclusively  to 
the  Safety  Appliance  Law  and  the  rules 
of  the  common  law  governing  negligence. 
But  the  want  of  foundation  for  this  con- 
tention becomes  apparent  when  it  is  consid- 
ered that  in  the  complaint  it  was  expressly 
alleged  and  in  the  proof  it  was  clearly  es- 
tablished that  the  injury  complained  of  was 
suffered  in  the  course  of  the  operation  of 
interstate  commerce,  thus  bringing  the  case 
witliin  the  Employers'  Liability  Act.  It  is 
true  that  to  avoid  the  irresistible  conse- 
quences arising  from  this  situation  it  is  in- 
sisted in  argument  that  as  no  express  claim 
was  made  under  the  Employers'  Liability 
Act,  therefore  there  was  no  right  in  the 
plaintiff  to  avail  of  the  benefits  of  its  pro- 
visions or  in  the  court  to  apply  them  to  the 
case  before  it.  But  this  simply  amounts  to 
saying  that  the  Employers'  Liability  Act 
may  not  be  applied  to  a  situation  which  is 
witnin  its  provisions  unless  in  express  terms 
the  provisions  of  the  act  be  formally  in- 
voked. Aside  from  its  manifest  unsound- 
ness considered  as  an  original  proposition 
the  contention  is  not  open  as  it  was  express- 
ly foreclosed  in  Seaboard  Air  Line  Ry.  Go. 
v.  Duvall,  226  U.  S.  477.  482." 

When  the  facts  of  a  case,  whether  de- 
veloped by  the  pleadings  or  by  the  evidence, 
bring  the  federal  law  regulating  interstate 
commerce  into  operation,  such  law  is  para- 
mount and  excludes  all  conflicting  state 
regulations,  even  though  the  facts  are  com- 
mingled with  other  facts  showing  an  intra- 
state operation  at  the  same  time  by  the 
same  parties  and  by  the  means  used  by 
them.  Flanders  v.  Georgia,  etc.,  R.  Co., 
(1914)  68  Fla.  479,  67  So.  68. 

Where  neither  the  pleading  nor  the  evi- 
dence raises  the  question  whether  the  action 
is  governed  by  the  federal  Employer's  Lia- 
bility Act  it  will  not  be  considered  on  ap- 
peal. St.  Louis,  etc.  R.  Co.  v.  Coke,  (Ark. 
1915)  176  S.  W.  1177,  wherein  the  court 
said:  "Although  the  complaint  does  not 
state  facts  sufficient  to  make  the  federal 
Employers'  Liability  Act  applicable,  we 
would  treat  same  as  applicable  if  the  evi- 
dence showed  that  appellee,  at  the  time  of 
his  injury,  was  engaged  in  interstate  com- 
merce. See  Toledo,  etc.,  Ry.  Co.  v.  Slavin, 
236  U.  S.  467,  35  Sup.  Ct.  306,  59  L.  ed. 
673.  But  here  the  allegations  of  the  com- 
plaint and  the  evidence  are  only  to  the 
effect  tliat  appellee  was  running  the  train 
loaded  with  gravel  and  ballast  from  Ar- 
kansas City  to  Halley.  These  are  stations 
a  few  miles  apart  on  appellant's  branch  line 
in  Arkansas." 

But  when  the  facts  disclose  a  case  coming 
under  the  Employers'  Liability  Act,  the 
petition  is  in  no  manner  affected  by  refer- 
ence to  a  non-effective  law.     Carpenter  y. 
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Kansas  City,  etc,  R.  Co.,  (Mo.  1916)  175 
S.  W.  234. 

Where  a  complaint  contains  two  causes 
of  action,  one  under  the  federal  Employers' 
Liability  Act  and.  one  under  the  state  law, 
the  federal  Employers'  Liability  Act  con- 
trols, if  both  plaintiff  and  defendant  were 
engaged  in  interstate  commerce,  for  Con- 
gress having  legislsted  on  the  subject,  the 
federal  statute  is  paramount,  and  the  fed- 
eral statute  controls  the  liability  and  right 
of  recovery.  Peck  v.  Boston,  etc.,  R.  Co.» 
(N.  D.  N.  Y.  1915)   223  Fed.  448. 

But  whenever  the  pleadings  show  facts 
pleaded  that  the  case  is  one  that  can  be  tried 
either  under  the  federal  or  state  law,  then 
the  court  can  try  it  under  either  law.  When 
the  pleadings  show  facts  that  bring  it  under 
the  federal  law,  it  must  be  tried  under  the 
federal  law;  and  when  the  pleadings  show 
it  is  brought  under  the  state  law,  it  must  be 
tried  under  that  law.  Mims  v.  Atlantic 
Coast  Line  R.  Co.,  (1915)  100  S.  C.  375,  86 
S.  E.  372,  wherein  the  court  said:  'The 
complaint  was  filed  April  5,  1911,  and 
alleges  deceased  was  killed  December  19, 
1910,  and  alleges  defendants  controlled  and 
operated  its  railroad  in  the  counties  of  Sum- 
ter and  Richland  and  cities  of  Sumter  and 
Columbia,  S.  C,  and  it  nowhere  alleges  that 
the  defendants  operated  its  road  in  any 
other  state  than  South  Carolina,  and  there 
is  no  allegation  in  the  complaint  whereby 
it  could  be  inferred  that  defendant  railroad 
was  engaged  in  interstate  commerce,  but 
the  complaint  clearly  alleges  that,  at  the 
time  of  the  death  of  the  deceased,  it  was 
engaged  in  intrastate  business.  The  defend- 
ants answered  without  alleging  that,  at  the 
time  the  deceased  was  killed  while  in  their 
employment,  he  was  engaged  in  the  inspec- 
tion of  a  car  which  was  engaged  in  inter- 
statl  commerce.  These  facts  must  have 
been  known,  or  should  have  been  known,  to 
them,  if.  they  existed.  They  try  the  case  in 
1912  before  Judge  Spain.  Defendants  ob- 
tain a  nonsuit,  which  upon  appeal  is  re- 
versed, and  the  case  is  ripe  for  a  trial 
before  Judge  Memminger,  and  a  motion  to 
amend  answer  is  made  and  allowed,  and 
still  no  effort  made  to  set  up  this  defense 
and  advertise  the  plaintiff  of  this  defense. 
It  does  seem  to  us  that  justice  and  fair 
dealing  under  all  of  the  circumstances  of 
the  case  should  have  required  the  defendants 
if  they  intended  to  invoke  the  benefits 
which  they  thought  would  issue  to  them  un- 
der the  act  of  Congress  to  plead  the  facts 
applicable  to  bring  it  under  the  act.  It 
would  be  an  injustice  at  this  stage  of  the 
case  to  allow  this  defense.  The  plaintiff 
alleged  he  was  engaged  in  intrastate  com- 
merce when  he  was  killed.  The  first  trial 
showed  that  he  was.  When  his  honor,  in 
the  exercise  of  his  discretion,  allowed  the 
defendants  to  amend  their  answer,  permit- 
ting them  all  they  asked  for,  there  was  no 
hint  or  suggestion  that  he  was  engaged  in 
interstate  commerce.  If  he  was,  the  in- 
formation was  or  should  have  been  known 
to  them,  and,  if  th^  desired  to  raise  this 
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issue,  they  should  have  set  forth  such  al- 
legations in  their  answer  as  to  raise  an 
issuable  fact;  but  this  they  failed  to  do, 
but  knowing  that  the  plaintiff  by  her  plead- 
ings based  her  case  on  the  state  law,  and 
after  a  trial  under  that  law,  and  an  appeal, 
without  any  reference,  or  suggestion  even, 
or  allegation,  being  made  to  the  federal 
Employers'  Liability  Act,  or  that  the  de- 
ceased at  the  time  of  his  injury  was  en- 
gaged in  interstate  commerce,  defendants 
wait  until  the  close  of  plaintiff's  testimony 
in  the  second  trial,  and,  without  even  seek- 
ing to  amend  their  answer,  attempt  to  bring 
into  the  case  by  introducing  evidence,  and 
seek  a  direction  of  a  verdict  upon  a  ground 
not  pleaded.  The  plaintiff  alleges  that  she 
has  a  cause  of  action  against  the  defendants 
and  is  entitled  to  a  trial  either  under  the 
state  or  federal  law,  the  pleadings  made 
out  a  case  to  be  tried  under  the  state  law, 
and  under  the  pleadings  his  honor  was  cor- 
rect in  ruling  as  he  did.  It  is  not  necessary 
to  plead  either  a  state  or  federal  statute, 
but  it  is  necessary  to  plead  facts  which 
bring  it  under  one  or  the  other;  and,  when 
the  pleadings  show  that  it  was  interstate 
commerce,  the  state  or  federal  courts  try  it, 
and  federal  law  governs;  when  the  plead- 
ings show  it  was  intrastate  commerce,  the 
state  law  governs.  The  defendants  should 
have  pleaded  the  federal  act,  or  at  least 
such  facts  as  would  render  the  act  applica- 
ble; and  inasmuch  as  they  did  not  do  so, 
and  the  pleadings  made  out  a  case  based  on 
the  state  law,  the  exclusion  of  the  evidence 
by  his  honor,  complained  of,  was  proper, 
as  it  was  not  responsive  to  any  issue  raised 
by  the  pleadings.  If  there  had  been  an  al- 
legation in  the  answer  that  brought  it 
within  the  federal  Employers'  Liability  Act, 
it  would  have  been  controlled  by  the  act, 
although  the  provisions  may  not  have  Seen 
referred  to  in  express  terms  in  the  plead- 
ings, and  proof  would  be  allowed,  in  the 
case,  but  in  this  case  there  is  no  such  al- 
legation, and  his  honor  committed  no  error, 
and  these  exceptions  are  overruled." 

Declaration  aided  hy  suhaequent  pleading. 

—  A  declaration  which  lacks  averments 
showing  that  the  intestate  at  the  time  of 
his  injury  was  employed  by  the  defendant 
in  interstate  or  foreign  commerce  is  aided 
by  the  defendant's  expressly  averring  in  its 

Slea  in  bar  the  facts  omitted  from  the 
eclaration  and  essential  in  order  to  set  forth 
a  good  cause  of  action,  and  by  averments 
contained  in  a  reply  which  while  a  depart- 
ure were  not  demurred  to.  White  v.  Central 
Vermont  R.  Co.,  (1914)  87  Vt.  330,  89  Atl. 
618.  See  to  the  same  effect  Niles  v.  Central 
Vermont  R.  Co.,  (1914)  87  Vt.  356,  89  Atl. 
629. 

Amendment  showing  action  under  statute. 

—  An  amendment  has  been  allowed  at  the 
trial  so  as  specifically  to  bring  a  case  under 
the  Employers'  Liability  Act  where  the  dec- 
laration did  not  disclose  in  terms  whether 
the  action  was  brought  under  the  federal  or 
a  state  act.  Seaboard  Air  Line  Ry.  v. 
Koennecke,  (1915)  239  U.  S.  352,  36  S.  Ct. 
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126,  (affirming  (1914)  116  Va.  826,  83  S. 
E.  374),  wherein  the  court  said:  'The 
cause  of  action  arose  under  a  different  law 
by  the  amendment,  but  the  facts  constitut- 
ing the  tort  were  the  same,  whichever  law 
gave  them  that  effect,  and  the  court  was 
warranted  in  thinking  that  on  the  matter 
of  dependency  there  was  no  surprise." 

Where  the  original  petition  appears  to 
be  an  ordinary  common  law  action,  and  later 
an  amended  petition  is  filed  alleging  that 
the  course  of  action  accrued  under  a  state 
statute,  and  still  later  another  amended 
petition  is  filed  alleging  that  the  action  was 
under  the  federal  Employers'  Act,  there  is 
a  departure,  but  the  defendant  waives  the 
objection  by  answering  to  the  merits  of  the 
action  finally  pleaded  and  going  to  trial 
thereon.  McAdow  v.  Kansas  City  Western, 
R.  Co.,  (Mo.  1914)  164  S.  W.  188. 

If  the  declaration  brings  the  case  within 
the  Employers'  Liability  Act  the  fact  that 
it  appeared  as  an  amendment  to  one  that 
alleged  the  same  facts  with  the  exception  of 
the  plaintiff's  coming  from  beyond  the  state 
raises  no  federal  question.  Kansas  City 
Western  R.  Co.  v.  McAdow,  (1916)  240  U. 
S.  51. 

Alleging  negligence.  —  By  the  statute  the 
master's  immunity  by  reason  of  the  fellow- 
servant  doctrine  has  been  curtailed;  his 
liability  has  been  enlarged.  It  is  still  prac- 
tically impossible  that  the  master  or  his 
superintendent  should  supervise  every  detail 
of  the  master's  work,  it  is  still  unnecessary 
that  the  master  shall  do  for  his  employee 
that  which  the  employee  may  do  for  himself 
to  the  better  advantage  of  both,  but,  if 
superintendence  is  intrusted  to  a  coem- 
ployee,  and  it  be  found,  as  a  fact,  having 
regard  for  the  nature  and  extent  of  the 
superintendence  delegated,  that  the  superin- 
tending employee,  acting  within  the  line  and 
scope  of  his  authority,  has  failed  in  due 
care  for  his  inferior  coemployee,  there  may 
be  a  recovery  under  the  statute.  But  in 
our  system  of  pleading  each  count  is  a 
separate  complaint,  the  sufficiency  of  which 
is  to  be  adjudged  upon  its  own  allegations, 
and  to  state  a  case  under  the  statute  the 
complaint  must  set  out  the  fact  of  super- 
intendence and  the  particular  wherein  there 
has  been  a  failure  to  exercise  due  care. 
Langhorne  v.  Simington,  (1914)  188  Ala. 
337,  66  So.  85. 

In  order  to  recover,  the  plaintiff  must 
stand  upon  the  specifications  of  negligence 
set  forth  in  his  petition.  The  purpose  of 
requiring  such  specification  is  not  to  spread 
a  net  to  the  plaintiff,  but  to  enable  the  de- 
fendant to  know  what  evidence  it  has  to 
meet.  The  gist  of  the  action,  nevertheless, 
is  the  negligence  of  the  defendant  in  what- 
ever form,  and  not  any  particular  specifica- 
tion. The  specifications  are  amendable  at 
anv  time  pendinjsf  the  action.  Pelton  v. 
Tllmois  Cent.  R.  Co.,  (la.  1014)  150  N.  W. 
236. 

Alleging  number  and  age  of  children. — 
The  petition  slioiild  in  case  there  are  chil- 
dren of  the  dead  employee  state  how  many 
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there  were  and  tlieir  age.  Chesapeake,  etc., 
R.  Co.  V.  Dwyer,  157  Ky.  690,  163  S.  W. 
752. 

Financial  damage  to  a  parent  by  no  means 
follows  as  a  necessary  consequence  from  the 
death  of  an  adult  son  and  if  it  does  follow 
in  a  particular  case  H  must  be  alleged. 
Garrett  v.  Louisville,  etc.,  K.  Co.,  (1914) 
235  U.  S.  308,  35  S.  Ct.  32,  59  U.  S.  (L.  ed.) 
242,  aijirming  (C.  C.  A.  6th  Cir.  1912)  197 
Fed.  715. 

Joinder  of  causes  of  action.  —  A  plaintiff 
may  join,  in  distinct  counts,  in  one  com- 
plaint a  suiTiciently  stated  cause  of  action, 
arising  out  of  the  one  transaction,  for 
breach  of  duty  under  the  state  Employers* 
Liability  Act  and  for  breach  of  duty  under 
the  federal  Employers'  Liability  Act;  but 
he  cannot  recover  as  upon  the  authority 
of  the  local  statute  in  a  case  governed  ex- 
clusively by  the  national  statute,  nor  can  he 
recover  as  upon  the  authority  of  the  na- 
tional statute  in  a  case  that  does  not  fall 
within  the  national  enactment.  Ex  parte 
Atlantic  Coast  Line  R.  Co.,  (Ala.  1914)  67 
So.  256. 

Sufficiency  of  complaint.  —  In  Camp  v. 
Atlanta,  etc.,  R.  Co.,  (1914)  100  S.  C.  294, 
84  S.  E.  825,  the  complaint  was  held  suf- 
ficient to  bring  the  case  within  the  federal 
act,  the  court  saying:  "The  plaintiff 
offered  to  amend  the  complaint  in  or- 
der to  bring  the  case  within  the  fed- 
eral statute.  The  motion  was  refused, 
and  this  refusal  is  made  the  ground  of 
exception.  The  amendment  was  unneces- 
sary. The  complaint  alleged  that  the  de- 
fendant's line  of  railroad  extended  from 
Charlotte,  in  the  state  of  North  Carolina, 
through  the  state  of  South  Carolina,  to  At- 
lanta, in  the  state  of  Georgia,  said  railroad 
being  an  interstate  road  and  engaged  in 
interstate  commerce,  and  plaintiff  was  em- 
ployed as  a  bridge  carpenter  upon  defend- 
ant's said  line  of  railroad,  and  was  working 
na  such  with  bridue  force  No.  1,  Charlotte 
division,  in  the  yard  of  defendant,  at  Green- 
ville, S.  C.  Tliere  was  full  allegation  of 
interstate  employment  and  no  allegation  of 
proof  of  intrastate  business.  Besides  this, 
if  the  allegation  of  the  complaint  that  the 
plaintiff  was  engaged  in  work  on  a  trestle 
used  l)v  a  road  in  interstate  commerce  did 
not  allege  interstate  business,  still  the  an- 
swer specifically  alleged  the  interstate  em- 
ployment, and  then,  if  it  was  a  question  of 
fact  as  to  whether  the  commerce  was  inter- 
state or  intrastate,  his  honor  should  have 
charged  the  law  as  to  both  and  left  it  to 
the  jury  to  say  which  law  applied  accord- 
ing as  they  found  the  facts." 

In  Illinois  Cent.  R.  Co.  v.  Stewart,  (C. 
C.  A.  Sth  Cir.  1915)  223  Fed.  30,  the  allega- 
tions wore  held  sufTlcient  to  show  a  cause  of 
action  in  favor  of  next  of  kin,  within  the 
federal  act. 

Answer.  —  The  general  denial  does  not  put 
in  issue  the  right  of  the  plaintiff  set  up  in 
his  ])leading  to  bring  his  action  under  the 
Emplovera'  Liability  Act.  Pelton  v.  Illinois 
Cent.  R.  Co.,  (la.  1914)  150  N.  W.  236. 
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'The  defendant  did  not  plead  assumption 
of  risk,  nor  was  any  issue  relating  thereto 
tendered  by  it,  or  submitted  by  the  court. 
This  is  necessary,  under  our  practice  and 
procedure,  in  order  to  raise  that  question, 
as  we  regard  it  as  a  distinct  offense,  which 
muBt  be  pleaded  and  an  issue  thereon  ten- 
dered by  the  defendant  or  submitted  by  the 
court  of  its  own  motion."  Lloyd  v.  South- 
ern R.  Co.,  (1914)  166  N.  C.  24,  81  S.  E. 
1003. 

Reply  containing  new  matter.  —  New 
matter  cannot  be  alleged  in  a  reply  filed 
after  the  expiration  of  rule  time  and  after 
the  cause  is  called  for  trial.  Bjornsen  v. 
Northern  Pac.  C.  Co.,  (1915)  84  Wash.  220, 
146  Pac.  575,  wherein  it  appeared  that  the 
appellant  sought  to  bring  her  action  within 
the  federal  Employers'  Liability  Act  (35 
U.  S.  Stat.  65),  and  to  tJiat  end  alleged 
that  the  respondent  was  a  common  carrier 
engaged  in  commerce  between  the  several 
states  of  the  United  States  and  between  such 
states  and  foreign  countries,  and  that  the 
deceased  suffered  his  death  while  he  was 
employed  by  such  carrier  in  such  commerce; 
alleging  further,  in  addition  to  the  facts 
showing  the  manner  of  the  death,  matters 
tending  to  the  conclusion  that  the  death  was 
caused  by  the  negligence  of  the  railway 
company.  For  answer  to  the  complaint  the 
respondent  denied  the  negligence  alleged,  and 
pleaded  affirmatively  contributory  negli- 
gence and  assumption  of  risk.  To  the 
answer  the  appellant  replied,  denying  the 
affirmative  allegations  therein,  and  con- 
cluded with  the  following  matter:  "Plain- 
tiff further  says  that  the  deceased  was 
required  or  permitted  to  work  in  unload- 
ing cars  and  running  the  'same  out  of 
the  bunkers  down  the  track  for  a  longer 
period  than  16  hours — to  wit,  for  a  period 
of  about  30  hours  prior  to  the  accident — 
and  that  he  was  not  in  a  fit  condition  to  do 
the  work  for  which  he  was  employed." 
On  motion,  the  affirmative  matter  was 
stricken  from  the  reply  and  on  the  trial 
the  court  refused  to  admit  evidence  tending 
to  prove  the  matter  alleged.  Holding  that 
the  reply  was  properly  stricken,  the  court 
said:  "Did  the  court  err  in  striking  the 
new  matter  contained  in  the  reply?  We 
think  not.  Unquestionably  it  sought  to 
introduce  a  new  element  of  negligence  in 
the  cause,  and  an  element  which  the  respond- 
ent was  entitled  to  meet.  When  the  appel- 
lant sought  to  introduce  it  after  the  case 
had  been  called  for  trial,  it  was  within  the 
court's  discretion  either  to  refuse  to  permit 
it  to  be  introduced,  or  grant  a  continuance 
that  the  respondent  might  have  time  to 
make  preparation  to  meet  it.  Since  the  ap- 
pellant did  not  ask  for  or  desire  a  continu- 
ance, we  can  find  no  abuse  of  discretion  in 
striking  out  the  new  matter." 

Burden  of  proof.  —  Violation  of  federal 
statute.  —  In  Hench  v.  Pennsylvania  R.  Co., 
(1014)  246  Pa.  St.  1,  91  Atl.  1056,  L.R.A. 
191 5D  557,  the  court  said: 

"This  is  an  action  of  trespass  to  recover 
damages  for  personal  injuries  resulting  in 
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the  death  of  plaintiff's  husband,  who  was 
employed  as  a  brakeman  in  a  general 
freightyard  of  defendant  railroad  company 
located  in  the  city  of  Pittsburgh.  The  suit 
was  brought  under  two  acts  of  Congress 
— the  Employers'  Liability  Act  of  April  22, 
1908,  and  the  Safety  Appliance  Act  of 
March  2,  1803.  In  such  a  case  the  burden 
is  on  the  party  suing  to  prove  the  facts 
necessary  to  show  a  violation  of  the  federal 
statutes,  and  that  the  injured  partj^  was 
engaged  in  interstate  commerce  or  with  its 
instrumentalities  at  the  time  of  the  acci- 
dent." See  to  the  same  effect  Bay  v. 
Merrill,  etc.,  Co.,  (W.  D.  Wash.  1914)  211 
Fed.  717. 

Assumption  of  ri$k,  —  The  burden  of 
proof  on  the  issue  of  assumption  of  risk  is 
on  the  employer.  Kanawha,  etc.,  R.  Co.  v. 
Kerse,  (1916)  230  U.  S.  676,  36  S.  Ct.  174. 

Contributory  negliffence.  —  The  burden  of 
proof  with  respect  to  the  issue  of  contribu- 
tory negligence  is  on  the  defendant  al- 
though the  action  is  brought  in  a  state 
court  and  the  law  of  that  state  puts  the 
burden  of  proving  contributory  negligence 
in  any  case  on  the  plaintiff.  Central  Ver- 
mont R.  Co.  V.  White,  (1915)  238  U.  S. 
607,  35  S.  Ct.  866,  59  U.  S.  (L.  ed.)  1433, 
{affirming  (1913)  87  Vt.  330,  89  Atl. 
618)  wherein  the  court  said:  ''In  this 
court  the  argument  was  devoted  principally 
to  a  discussion  of  this  ruling— counsel  for 
the  the  railroad  company  earnestly  insist- 
ing that  'the  lew  fort  must  determine  all 
questions  of  evidence,  including  that  of  the 
burden  of  proof.  Whart.  Confl.  L.  3d  ed.  g 
478b.'  It  was  argued  that  there  is  nothing 
in  the  Federal  statute  indicating  an  intent 
to  change  the  state  rule  as  to  the  burden  of 
proof,  and  it  is  claimed  that  because  of 
the  court's  mistaken  construction  of  the 
Federal  act  the  railway  company  has  been 
deprived  of  a  right  to  which  it  was  en- 
titled under  the  laws  of  Vermont.  There 
can,  of  course,  be  no  doubt  of  the  general 
principle  that  matters  respe(^ting  the 
remedy — such  as  the  form  of  the  action, 
sufficiency  of  the  pleadings,  rules  of  evi- 
dence, and  the  statute  of  limitations — de- 
pend upon  the  law  of  the  place  where  the 
suit  is  brought  (M'Niel  v.  Holbrook,  12  Pet. 
89,  9  L.  ed.  1011).  But  matters  of  sub- 
stance and  procedure  must  not  be  confound- 
ed because  they  happen  to  have  the  same 
name.  For  example,  the  time  within  which 
a  suit  is  to  be  brought  is  treated  as  pertain- 
ing to  the  remedy.  But  this  is  not  so  if,  by 
the  statute  giving  the  cause  of  action,  the 
lapse  of  time  not  only  bars  the  remedy,  but 
destrovs  the  liability.  A.  J.  Phillips  fco.  v. 
Grand*  Trunk  Western  R.  Co.,  236  U.  S.  662, 
ante,  444,  35  Sup.  Ct.  Rep.  444;  Boyd  v. 
Clark,  8  Fed.  849;  Hallowell  v.  Harwich, 
14  Mass.  188^  Cooper  v.  Lyons,  9  Lea  597 
(2) ;  Newcomb  v.  The  Clermont  No.  2,  3  G. 
Greene  295.  In  that  class  of  cases  the 
law  of  the  jurisdiction,  creating  the  cause  of 
action  and  fixing  the  time  within  which  it 
must  be  asserted,  would  control  even  where 
the  suit  was  brought  in  the  courts  of  a 
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state  which  gave  a  longer  period  within 
which  to  sue.  So,  too,  as  to  the  burden  d 
proof.  As  long  as  the  question  involves  a 
mere  matter  of  procedure  as  to  the  time 
when  and  the  order  in  which  evidence 
should  be  submitted  the  state  court  can, 
in  those  and  similar  instances,  follow  their 
own  practice  even  in  the  trial  of  suits 
arising  under  the  Federal  law.  But  it 
is  a  misnomer  to  say  that  the  question 
as  to  the  burden  of  proof  as  to  oontribn- 
tory  negligence  is  a  mere  matter  of  state 
procedure.  For,  in  Vermont,  and  in  a  few 
other  states,  proof  of  plaintiff's  free- 
dom from  fault  is  a  part  of  the  very  sub- 
stance of  his  case.  He  must  not  only  satis- 
fy the  jury  (1)  that  he  was  injured  by  the 
negligence  of  the  defendant,  but  he  must  go 
further,  and,  as  a  condition  of  his  right  to 
recover,  must  also  show  (2)  that  he  was 
not  guilty  of  contributory  negligence.  In 
those  states  the  plaintiff  is  as  much  under 
the  necessity  of  proving  one  of  these  facts 
as  the  other;  and  as  to  neither  can  it  be 
said  that  the  burden  is  imposed  by  a  rule  of 
procedure,  since  it  arises  out  of  the  general 
obligation  imposed  upon  every  plaintiff,  to 
establish  all  of  the  facts  necessair  to  make 
out  his  cause  of  action.  But  the  United 
States  courts  have  uniformly  held  that  as 
a  matter  of  general  law  the  burden  of  prov- 
ing contributory  negligence  is  on  the  de- 
fendant. The  federfd  courts  have  enforce 
that  principle  even  in  trials  in  states  which 
hold  that  the  burden  is  on  the  plaintiff. 
Railroad  v.  Gladmon,  15  Wall.  401  (1), 
407-408;  Hough  v.  Railway  Co.,  100  U.  S. 
225;  Inland,  etc.,  Co.  v.  Tolson,  139  U.  S. 
551  (4),  667;  Washington,  etc.,  R.  R.  v. 
Harmon,  147  U.  S.  681;  Hemingway  v.  III. 
Cent.  R.  R.,  114  Fed.  Rep.  843.  Congress  in 
passing  the  Federal  Employers'  Liability 
Act  evidently  intended  uiat  the  Federal 
statute  should  be  constructed  in  the  light 
of  these  and  other  decisions  of  the  Federal 
courts.  Such  construction  of  the  statute 
was,  in  effect,  approved  iti  Sea  Board  Air 
Line  v.  Moore,  228  U.  S.  434.  There  was, 
therefore,  no  error  in  falling  to  mforoe 
what  the  defendant  calls  the  Vermont 
rule  of  procedure  as  to  the  burden  of  proof." 

Evidence.  —  Presumptions.  —  Where  a 
brakeman  on  a  shifting  crew  is  killed  while 
handling  empty  cars  in  a  freight-yard  where 
cars  containing  both  interstate  and  intra- 
state shipments  are  received,  stored  and 
shifted  there  is  no  presumption  that  the 
cars  which  the  brakeman  was  concerned 
with  at  the  time  of  the  accident  were  in- 
tended for  use  in  interstate  commerce. 
Hench  v.  Pennsvlvania  R.  Co.,  (1914)  246 
Pa.  St.  1,  91  Atl.  1056,  L.R.A.1916D  557. 

Admissions  of  the  deceased  employee 
against  his  interest  are  incompetent  where 
the  action  is  for  the  benefit  of  his  widow 
and  child  for  loss  of  contributions  on  ac- 
count of  his  death,  but  if  the  action  is  also 
for  pain  and  suffering  endured  by  the  de- 
ceased, his  death  not  being  instantaneous, 
they  are  competent  to  that  extent  as  there 
is  identity  of  interest.    Kansas  City  South- 
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•rn  R.  Co.  V.  Leslie,  (1914)   112  Ark.  305, 
167  S.  W.  83,  Ann.  Gas.  1915B  834. 

Evidence  that  the  beneficiary  ooilected 
insurance  on  the  decedent* s  life  is  incompe- 
tent. Brabham  v.  Baltimore,  etc.,  R.  Co., 
(C.  C.  A.  4th  Cir.  1914)  220  Fed.  36,  where- 
in the  court  Buid:  "The  principal  queation 
to  be  determined  in  this  controversy  is  as 
to  whctlier  the  court  below  erred  in  permit- 
ting the  defendant,  over  plaintiff's  objec- 
tion, to  prove  that  the  mother  of  the  dece- 
dent collected  $2,500  life  insurance  on  her 
son's  death.  Testimony  of  this  character, 
when  considered  by  the  jury,  could  have  but 
one  effect,  to  wit,  to  cause  the  jury  to  deduct 
the  amount  of  insurance  paid  to  the  mother 
from  such  sum  as  they  might  think  she 
would  be  entitled  to  recover  on  account  of 
the  death  of  her  son.  We  have  examined 
the  authorities  bearing  upon  this  question, 
and,  as  a  general  rule,  it  has  been  de- 
termined by  the  state  and  federal  courts 
adversely  to  the  contention  of  the  defend- 
ant. Tlie  case  of  Harding  v.  Townshend,  43 
Vt.  536,  5  Am.  Rep.  304,  cites  the  the  case 
of  Althorf,  Administrator,  v.  Wolfe,  22  N. 
Y.  358,  in  approval.  In  that  case  the  court 
in  discussing  this  point  said:  'It  would 
seem  to  be  a  perversion  of  justice  to  subro- 
gate tlie  wrongdoer,  who  has  caused  the 
loss,  to  tlie  rights  of  the  injured  party  as 
to  his  remedy  against  the  insured.',  xhis 
question  was  passed  upon  the  Circuit  Court 
of  Appeals  for  the  Eighth  Circuit  in  the 
cajse  orf  Clune  v.  Ristine,  94  Fed.  745,  36  C. 
C.  A.  450.  Judge  Thayer,  who  wrote  the 
opinion  of  the  court  in  this  case,  among 
other  things,  saidc  'In  the  course  of  the 
trial  the  court  permitted  the  defendant  to 
prove,  by  way  of  mitigating  the  damages 
which  the  plaintiff  might  recover,  that  she 
had  collected  from  an  insurance  company, 
after  the  death  of  her  son,  the  sum  of  about 
$2,000,  and  for  that  reason  was  not  entitled 
to  recover  to  the  full  extent  of  her  loss. 
An  exception  was  taken  to  the  admission 
of  such  evidence.  We  think  that  the  testi- 
mony sliould  have  been  excluded,  ajid  that 
the  olvJection  thereto  was  well  taken.  When 
an  action  is  brought  against  a  wrongdoer, 
he  is  not  entitled  to  have  the  damages 
consequent  upon  the  commission  of  his 
wrongful  act  reduced  by  proving  that  the 
plaintiff  has  received  compensation  for  the 
loss  from  a  collateral  source  wholly  inde- 
pendent of  himself.  This  doctrine  is  well 
established  by  the  authorities,  and  is  ap- 
plicable to  the  case  in  hand.  Suth.  Dam. 
(2d  Ed.)  §  158,  and  cases  there  cited.  On 
the  second  trial  the  evidence  complained 
of  should  be  excluded.'  It  is  contended  by 
counsel  for  defendant  that,  even  if  the 
court  erred  in  permitting  testimony  to  be 
introduced  ns  to  the  amount  of  insurance 
which  the  mother  received,  such  error  would 
be  harmless,  in  view  of  the  fact  that  the 
mother  wa.s  permitted  to  testify  that  the 
amount  of  insurajnce  she  received  was  used 
to  pay  burial  expenses  and  certain  debts. 
However,  a  consideration  of  the  evidence 
impels  us  to  the  conclusion  that  this  testi- 
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mony  tended  to  influence  the  jury  largely 
in  determining  the  amount  which  the  plain- 
tiff was  entitled  to  recover,  and  it  is  but 
natural  that  they  should  have  taken  this 
view  of  the  matter.  To  say  the  least  of 
it,  the  evidence  was  incompetent,  and  pre- 
sented an  issue  not  germane  to  the  real 
question  involved  in  this  case,  and  there- 
fore calculated  to  mislead  and  confuse  the 
jury,  and  as  such  was  prejudicial  to  the 
rights  of  the  plaintiff." 

Suffioienoy  of  evidence,  —  In  Louisville, 
etc.,  R.  Co.  ▼.  Johnson,  (1914)  161  Ky.  824, 
171  S.  W.  847,  the  court  said:  **It  is 
further  contended  by  counsel  for  the  com- 
pany that,  in  cases  arising  under  the  fed- 
eral Employers'  Liability  Act,  the  jury 
should  be  instructed  thai  they  cannot  find 
for  the  plaintiff  unless  they  believe  from  a 
preponderance  of  the  evidence  that  his 
theory  of  the  case  as  averred  in  the  petition 
is  true.  In  other  words,  it  is  said  ttiat,  al- 
though the  jury  may  believe  from  the  evi- 
dence that  the  facts  upon  which  the  plain- 
tiff relies  to  recover  are  true,  they  cannot 
yet  find  for  him  unless  they  believe  that 
these  facts  have  been  proved  by  a  pre- 
ponderance of  the  evidence.  In  administer- 
ing the  federal  Employers'  Liability  Act  in 
our  courts  we  think  the  practice  and  pro- 
cedure followed  in  the  trial  of  common-law 
actions  generally  should  be  observed  in  the 
trial  of  cases  arising  under  this  act.  G.  ft 
O.  R.  Co.  V.  Kelly,  160  Ky.  296,  169  S.  W. 
736.  In  other  words,  except  in  so  far  as 
the  act  itself  modifies  or  cnanges  rules  of 
practice  and  procedure  or  substantive  law, 
cases  arisinpr  under  the  act  should  be  heard 
and  determued  in  the  state  courts  in  the 
same  manner  as  would  like  cases  arising 
under  the  law  prevailing  in  this  state.  If 
the  evidence  in  a  case  heard  and  determined 
under  this  act  would  be  sufiBcient  to  take 
the  case  to  the  jury  and  support  the  verdict 
if  the  suit  had  been  brought  under  the 
state  law,  it  would  be  sufficient  to  take  the 
case  to  the  jury  and  support  the  verdict  if 
it  was  brought  under  the  federal  act.  And 
it  is  the  well-settled  practice  in  common- 
law  actions  in  this  state  that  the  case 
should  go  to  the  jury  if  there  is  evidence 
conducing  to  support  the  averments  of  the 
petition  constituting  the  grounds  of  action 
relied  on  for  recovery,  although  the  weight 
of  the  evidence,  both  numerically  and  in 
Drobative  value,  may  be  with  the  defendant. 
This  rule  of  evidence  is  sometimes  called 
the  'scintilla  rule.'  and,  being  called  the 
'scintilla  rule,'  is  frequently  the  subject  of 
much  criticism,  as  well  as  censure,  from 
those  members  of  the  profession  who  are 
not  favorably  disposed  towards  our  prac- 
tice in  this  respect.  The  word  'scintilla,' 
however,  as  applied  in  our  practice  does 
not  mean  that  the  case  should  be  submitted 
to  the  jury  when  there  is  merely  a  'spark' 
or  a  'glimmer'  of  evidence,  but  means  that 
when  there  is  some  evidence  to  support  the 
plaintiff's  case,  the  court  will  not  under- 
take to  determine  either  its  weight  or  suffi- 
ciency by  taking  the  case  from  the  jury,  nor 
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will  the  court,  upon  all  the  evidence,  take 
the  case  from  the  jury  merely  because  the 
evidence  on  one  side  may  be  stronger,  both 
numerically  and  in  probative  value,  than 
the  evidence  on  the  other  side,  but  will, 
when  there  is  conflict  in  the  evidence,  leave 
the  disputed  question  of  fact  to  the  jury. 
If,  however,  it  should  appear  that,  admit- 
ting the  plaintiflT's  testimony  and  every  fair 
inference  that  is  reasonably  deducible  from 
it  to  be  true,  he  has  still  failed  to  make 
out  his  case,  then  there  could  be  no  con- 
flict in  the  evidence  and  the  court  should 
take  the  case  from  the  jury." 

Damages.  —  In  general.  —  The  Employers* 
Liability  Act  contains  no  directions  as  to 
the  measure  of  damages.  Sweet  v.  Chicago, 
etc.,  R.  Co.,  (1914)  157  Wis.  400,  147  N. 
W.  1054.  It  authorizes  the  recovery  of 
damages  and  places  no  restriction  on  the 
amount,  and  therefore  no  limitation  ap- 
plies except  that  of  the  damages  actually 
sustained.     Devine  v.  Chicago,  etc.,  R.  Co., 

(1914)  266  111.  248,  107  N.  E.  595. 
Ordinary  probabilities  which  affect  every 

person  may  be  considered  by  the  jury. 
Sweet  v.  Chicago,  etc.,  R.  Co.,  (1914)  167 
Wis.  400,  147  N.  W.  1054. 

Federal  or  state  rule  cts  guide,  —  It  is  the 
better  and  safer  practice  for  state  trial 
courts  to  adopt  the  measure  of  damages 
sanctioned  and  approved  by  the  federal  su- 
preme court.  Nashville,  etc.,  R.  Co.  v. 
Henry,  (1914)  158  Ky.  88,  164  S.  W.  310. 
And  it  has  been  held  that  a  state  statute 
limiting  the  amount  of  recovery  is  not  con- 
trolling.    Chicago,  etc.,  R.  Co.  v.   Devine, 

(1915)  239  U.  S.  52,  36  S.  Ct.  27,  affirming 
(1914)  266  111.  248,  107  N.  E.  595. 

Damages  recoverable  by  employee.  —  The 
plaintiff,  in  an  action  for  personal  injuries, 
is  entitled  to  recover,  for  his  expenses  in- 
curred for  medical  attendance,  a  reasonable 
sum  for  his  pain  and  suffering,  and  also  a 
fair  recompense  for  the  loss  of  what  he 
would  otherwise  have  earned  in  his  trade 
or  profession,  and  has  been  deprived  of  his 
capacity  for  earning  by  the  wrongful  act 
of  the  defendant.  Nashville,  etc.,  R.  Co.  v. 
Henry,  (1914)  158  Ky.  88,  164  S.  W.  311. 

Damages  recoverable  by  next  of  bin.  — 
It  is  now  thoroughly  settled  that  the  fed- 
eral Employers*  Liability  Act  in  its  es- 
sentials follows  the  first  English  law  on  the 
subject,  that  of  9  and  10  Victoria,  known 
as  Lord  Campbell's  act,  and  must  be  con- 
strued as  that  act  has  been  construed,  not 
as  a  mere  continuance  of  the  right  of  the 
injured  employee  in  favor  of  his  estate,  but 
as  granting  a  new  and  independent  cause  of 
action  for  the  benefit  of  the  dependent  rela- 
tives named  in  the  statute,  and  that  the 
damages  recoverable  are  limited  to  the 
financial  loss  sustained  by  their  being  de- 
prived of  a  reasonable  expectation  of  pe- 
cuniary benefit  by  the  wrongful  death. 
Fogarty  v.  Northern  Pac.  R.  Co.,  (1915) 
85  Wash.  90,  147  Pac.  652. 

Damages  are  based  upon  the  pecuniary 
loss  sustained  by  the  beneficiaries.  North 
Carolina  R.  Co.  v.  Zachary,   (1914)   232  U. 
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S.  248,  34  S.  Ct.  305,  58  U.  S.  (L.  ed.)  591, 
Ann.  Cas.  1914C  159,  And  the  recovery 
should  be  confined  to  such  a  sum  as  will 
reoikinably  compensate  the  widow  and  chil- 
dren of  the  decedent  for  such  pecuniary 
benefits  as  the  evidence  shows  they  had  a 
reasonable  expectation  of  receiving  from 
the  decedent  in  the  event  of  the  continuance 
of  his  life.  Louisville,  etc.,  R.  Co.  v.  John- 
son, (1914)  161  Ky.  824,  171  S.  W.  847, 
following  Chesapeake,  etc.,  R.  Co.  v.  Dwyer, 
157  Ky.  590,  163  S.  W.  752. 

The  damages  sustained  by  the  widow  and 
children  are  the  bene  Jit  which  misht  be 
reasonably  expected  from  the  husband  and 
father  in  a  pecuniary  way  had  he  lived. 
Kansas  City  Southern  R.'  Co.  v.  Leslie, 
(1914)  112  Ark.  305,  167  S.  W.  83,  Ann. 
Cas.  1916B  834. 

In  an  action  brought  for  the  benefit  of 
dependent  children,  the  correct  measure  of 
damage  to  be  assessed  is  the  pecuniary  loss 
to  such  dependent  children  by  reason  of  the 
wrongful  death  of  the  parent;  that  is,  such 
an  amount  as  deceased  would  reasonably  be 
expected,  under  all  the  facts  and  circum- 
stances in  the  case,  to  have  contributed 
towards  the  maintenance  and  education  of 
his  dependent  children.  Kansas  City,  etc., 
R.  Co.  V.  Roe,   (Okla.  1915)   150  Pac.  1035. 

The  weight  of  authority  seems  to  be  that» 
from  evidence  of  age,  health,  family  re- 
lations, amount  of  earnings,  thrift  and  in- 
dustry, prior  accumulations,  and  disposi- 
tion toward  the  beneficiaries,  the  requisite 
probability  of  reasonable  expectations  of 
benefits  from  gifts  or  inheritance  may  be 
supported.     Sweet  v.  Chicago,  etc.,  R.  Co., 

(1914)  157  Wis.  400,  147  N.  W.  1054. 
Plaintiff's     intestate     was     a     common 

laborer,  23  years  old  when  killed.  He  had 
remained  with  and  assisted  his  parents 
until  a  few  months  previous  to  his  death. 
Out  of  his  first  month's  wages  he  sent  $10 
to  his  father  because  of  the  latter's  need. 
The  parents  worked  on  a  farm  but  did  not 
own  it.  In  an  action  undei  the  federal  Em- 
ployers* Liability  Act,  it  was  hold  that 
there  was  not  such  a  failure  of  proof  of 
pecuniary  loss  to  the  parents  that  defend- 
ant was  entitled  to  either  judgment  not- 
withstanding the  $2,000  vordict,  or  a  new 
trial.     Lundeen  v.  Great  Northern  R.  Co., 

(1915)  128  Minn.  332,  150  X.  W.  1088. 
Excessiveness.  —  In  Southern  Rv.  Caro- 
lina Division  v.  Bennett,  (1914)  233  U.  S. 
80,  34  S.  Ct.  566,  58  U.  S.  (L.  od.)  860, 
{affirming  (1913)  98  S.  C.  42,  79  S.  B. 
710),  it  appeared  that  the  action  which  was 
under  this  act  for  the  death  of  the  plain- 
tiff's intestate  was  brought  and  tried  in  a 
state  court.  One  of  the  questions  before 
the  Supreme  Court  was  whether  the  dam- 
ages were  excessive,  it  appearing  that  the 
verdict  was  for  $25,000  which  was  reduced 
by  the  trial  court  to  $20,000.  It  was  held 
that  it  was  not  so  excessive  as  to  warrant 
the  judgment  below  being  set  aside.  The 
court  said:  "The  supposed  error  most  in- 
sisted upon  is  the  entering  of  judgment 
upon  a  verdict  said  to  be   manifestly  ex- 
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cessive.  It  is  admitted  tliat  the  judge 
charged  the  jury  correctly,  according  to 
principles  established  by  Michigan  Central 
R.  R.  Co.  V.  Vreeland,  227  U.  S.  69,  but  it 
is  thought  to  be  apparent  as  matter  of  law 
that  tlie  jury  found  more  than  the  charge 
or  the  law  allowed.  The  argument  is  this. 
The  deceased  was  making  not  more  than 
$900  a  year  and  the  only  visible  'ground  of 
increase  was  the  possibility  that  he  might 
be  promoted  from  fireman  to  engineer,  with 
what  pay  was  not  shown.  He  could  not 
have  given  more  than  $700  a  year  to  his 
family.  His  expectation  of  life  was  about 
thirty  years  by  the  tables  of  mortality. 
Therefore  at  the  legal  rate  of  interest  the 
income  from  $10,000  for  thirty  years  was 
all  that  the  plaintiff  was  entitled  to,  where- 
as she  was  given  the  principal  of  $20,000 
out  and  out.  It  may  be  admitted  that  if  it 
were  true  that  the  excess  appeared  as  mat-, 
ter  of  law;  that  if,  for  instance,  the  statute 
fixed  a  maximum  and  the  verdict  exceeded 
it,  a  question  might  arise  for  this  court. 
But  a  case  of  mere  excess  upon  the  evidence 
is  a  matter  to  be  dealt  with  by  the  trial 
court.  It  does  not  present  a  question  for 
re-examination  here  upon  a  writ  of  error. 
Lincoln  v.  Power,  151  U.  S.  436.  Herencia 
v.  Guzman,  219  U.  S.  44,  45.  The  premises 
of  the  argument  for  the  plaintiff  in  error 
were  not  conclusive  upon  the  jury,  and  al- 
though the  verdict  may  seem  to  us  too 
large,  no  such  error  appears  as  to  warrant 
our  imputing  to  judge  and  jury  a  conniv- 
ance in  escaping  the  limits  of  the  law." 

Instructions.  —  AasttTmng  applioability  of 
state  laws.  —  As  this  Act  supersedes  state 
laws  upon  the  subject  it  is  error  to  submit 
a  case  to  the  jury  on  the  assumption  that 
a  state  law  applies.  But  such  error  affords 
no  ground  for  reversal  if  it  is  not  prej- 
udicial. Chicago,  etc.,  R.  Co.  v.  Wright, 
(1916)  239  U.  S.  548,  36  S.  Ct.  185  {af- 
firming (1914)  96  Neb.  87,  146  N.  W.  1024), 
wherein  the  court  said: 

"As  the  injuries  resulting  in  the  intes- 
tate's death  were  sustained  while  the  com- 
pany was  engaged,  and  while  he  was  em- 
ployed by  it,  in  interstate  commerce,  the 
company's  responsibility  was  governed  by 
the  employers*  liability  act  of  Congress, 
chap.  149/35  Stat,  at  L.  65,  chap.  143,  36 
Stat,  at  L.  291,  and  as  that  act  is  exclu- 
sive and  supersedes  state  laws  upon  the 
subject,  it  was  error  to  submit  the  case  to 
the  jury  as  if  the  state  act  were  controlling. 
Wabash  R.  Co.  v.  Hayes,  234  U.  S.  86, 
89,  58  L.  ed.  1226,  1230,  34  Sup.  Ct.  Rep. 
729,  6  N.  C.  C.  A.  224,  and  cases  cited. 
But  error  affords  no  ground  for  reversal 
where  it  is  not  prejudicial,  and  here  it  is 
plain  that  the  company  was  not  prejudiced. 
While  there  are  several  differences  between 
the  state  act  and  the  act  of  Congress,  the 
only  difference  having  a  present  bearing  is 
one  relating  to  contributory  negligence. 
The  state  act  declares  that  in  cases  where 
the  employee's  negligence  is  slight  and 
that  of  the  employer  is  gross  in  compari- 
son, the  former's  negligence  shall  not  bar 
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a  recovery,  but  shall  operate  to  diminish 
the  damages  proportionally.  In  other  cases 
contributory  negligence  remains  a  bar  as  at 
common  law.  Cobbey's  Anno.  Stat.  1911, 
§  10,592.  The  act  of  Congress,  on  the 
other  hand,  declares  that  the  employee's 
negligence  shall  not  bar  a  recovery  in 
any  case,  but  shall  operate  to  diminish 
the  damages  proportionally  in  all  cases, 
save  those  of  a  designated  class,  of  which 
this  is  not  one.  Thus,  it  will  be  seen 
that  the  state  act  is  more  favorable  to 
the  employer  than  is^he  act  of  Congress. 
The  instructions  to  the  jury  followed  the 
state  act,  and  consequently  were  more  favor- 
able to  the  company  than  they  would  have 
been  had  they  followed  the  act  of  Congress. 
To  illustrate:  under  the  instructions  given, 
a  finding  that  the  intestate's  injuries  were 
caused  by  concurring  negligence  of  the  com- 
pany and  himself,  and  that  his  negligence 
was  more  than  slight  and  the  company's 
less  than  gross,  must  have  resulted  in  a  ver- 
dict for  the  company,  while,  luder  instruc- 
tions following  the  act  of  Congress,  such  a 
finding  must  have  resulted  in  a  verdict  for 
the  plaintiffs,  with  the  damages  proportion- 
ally diminished.  Of  course,  no  prejudice 
could  have  resulted  to  the  company  from 
the  instructions  being  more  favorable  to  it 
than  thev  should  have  been  under  the  con- 
trolling law." 

Measure  of  damages  a/nd  negligence,  —  In 
an  action  in  a  state  court  instructions  on 
the  measure  of  damages  and  on  contributory 
negligence  should  be  given  in  the  form  ap- 
proved by  the  United  States  Supreme  Court. 
Cincinnati,  etc.,  R.  Co.  v.  Nolan,  (1914) 
161  Ky.  205,  170  S.  W.  65a.  But  an  errone- 
ous instruction  on  the  question  of  contribu- 
tory n^ligence  if  not  prejudicial  will  not 
justify  a  reversal  of  the  judgment.  Illinois 
Cent.  R.  Co.  v.  Skaggs,  (1916)  240  U.  S. 
66,  affirming  (1914)  125  Minn.  532,  147 
N.  W.  1135. 

A  charge  to  the  jury  on  the  measure  of 
damages  is  not  erroneous  where  the  instruc- 
tions limited  the  recovery,  so  that  it  could 
not  exceed  the  actual  pecuniary  loss  which 
the  widow  sustained  by  the  decedent's  death 
or  in  any  event  exceed  the  amount  claimed 
in  the  petition  which  was  itself  less  than 
the  evidence  showed  the  decedent's  earning 
capacity  would  have  been  during  such  ex- 

gectanqy.  Chesapeake,  etc.,  Ry.  Co.  v. 
iwyer,  (1915)  162  Ky.  427,  172  S.  W.  918. 
In  Norfolk,  etc.,  R.  Co.  v.  Holbrook, 
(1915)  235  U.  ?.  625,  35  S.  Ct.  143,  59  U. 
S.  (L.  ed.)  392  {reversing  (C.  C.  A.  4th 
Cir.  1914)  215  Fed.  687),  the  suit  was  by 
a  widow  as  administratrix,  an  assignment 
in  error  related  to  a  single  sentence  in 
instruction  No.  5  wherein  comparison  was 
made  between  the  pecuniary  injuries  of  a 
widow  and  infant  children  and  those  of 
adults  or  mere  next  of  kin.  The  court  said: 
"The  railway  company  duly  excepted  be- 
cause *the  court  tells  the  jury  that  the 
widow  and  infant  children  of  decedent  are 
entitled  to  larger  damages  than  would  be 
the  case  of  persons  suing  who  were  more 
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distantly  related.'  The  exception  waa  over- 
ruled, and  this  action  is  now  relied  on  aa 
material  error  requiring  a  reversal.  Un- 
der the  employers'  liability  act,  where 
death  is  instantaneous,  the  beneficiaries 
can  recover  their  pecuniary  loss  and  noth- 
ing more;  but  the  relationship  between  them 
and  the  deceased  is  a  proper  circumstance 
for  consideration  in  computing  the  same. 
The  elements  which  make  up  the  total  dam- 
age resulting  to  a  minor  child  from  a  par- 
ent's death  may  be  materially  different 
from  those  demanding  examination  where 
the  beneficiary  is  a  spouse  or  collateral  de- 
pendent relative;  but  in  every  instance  the 
award  must  be  based  upon  money  values, 
the  amount  of  which  can  be  ascertained  onlv 
upon  a  view  of  the  peculiar  facts  presented. 
Michigan  C.  R.  Co.  v.  Vreeland,  227  U.  S. 
69,  68,  72,  73,  57  L,  ed.  417,  420,  422,  423, 
33  Sup.  Ct.  Rep.  192,  Ann.  Caa.  1914C  176; 
American  R.  Go.  v.  Didricksen,  227  U.  S. 
145,  149,  67  L.  ed.  456,  457,  33  Sup.  Ct. 
Rep.  224;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Mc- 
Ginnis,  228  U.  S.  173,  175,  176,  57  L.  ed. 
785,  786,  787,  33  Sup,  Ct.  Rep.  426,  3  N. 
C.  C.  A.  806;  North  Carolina  R.  Co.  v. 
Zachary,  232  U.  S.  248,  256,  257,  58  L.  ed. 
591,  594,  595,  34  Sup.  Ct.  Rep.  305,  Ann. 
Cas.  191 4C  159.  In  the  present  case  there 
was  testimony  concerning  the  personal  quali- 
ties of  the  deceased  and  the  interest  which 
he  took  in  his  family.  It  was  proper,  there- 
fore, to  charge  that  the  jury  might  take  into 
consideration  the  care,  attention,  instruc- 
tion, training,  advice,  and  guidance  whidi 
the  evidence  showed  he  reasonably  might 
have  been  expected  to  give  his  children  dur- 
ing their  minority,  and  to  include  the 
pecuniary  value  thereof  in  the  damages 
assessed.  But  there  was  notiiing — ^indeed 
there  could  be  nothing — ^to  show  the  hypo- 
thetic injury  which  might  have  befallen 
some  unidentified  adult  beneficiary  or  de- 
pendent next  of  kin.  The  ascertained  cir- 
cumstances must  govern  in  every  case. 
There  was  no  occasion  to  compare  the  rights 
of  the  actual  beneficiaries  with  those  of  sup- 
posed dependents;  and  we  think  the  trial 
court  plainly  erred  when  it  declared  that 
where  the  persons  suffering  injury  are  the 
dependent  widow  and  infant  children  of  a 
deceased  husband  and  father  the  pecuniary 
injury  suffered  would  be  much  greater  than 
where  the  beneficiaries  were  adults  or  de- 
pendents who  were  mere  next  of  kin.  This 
gave  the  jury  occasion  for  indefinite  specu- 
lation and  rather  invited  a  consideration 
of  elements  wholly  irrelevant  to  the  true 
problem  presented, — to  indulge  in  conjec- 
ture instead  of  weighing  established  facts. 
Merchants*  Mut.  Ins.  Co.  v.  Baring,  20 
Wall..  159,  161,  22  L.  ed.  250,  251.  The 
facts  brought  out  during  the  course  of  the 
trial  were  adequate  to  constitute  a  strong 
appeal  to  the  sympathy  naturally  engen- 
dered in  the  minds  of  jurors  by  the  mis- 
fortunes of  a  widow  and  her  dependent 
children.  In  such  circumstances  it  was 
especially  important  that  the  charge  should 
be   free   from   anything  which   they   might 
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construe  as  a  permission  to  go  outside  of 
the  evidence.  It  is  the  duty  of  the  court 
in  its  relation  to  the  jury  to  protect  the 
parties  from  unjust  verdicts  arising  from 
impulse,  passion,  or  prejudice,  or  from  any 
other  violation  of  lawful  rights.  Pleasants 
V.  Fant,  22  Wall.  116,  121,  22  L.  ed.  780, 
782.  Considering  the  whole  record  we  feel 
obliged  to  conclude  that  the  probable  re- 
sult of  the  indicated  language  in  instruc- 
tion No.  5  was  materially  to  prejudice  the 
ri^ts  of  the  railway  company." 

in  Kansas  City  Southern  R.  Co.  v.  Leslie, 
(1915)  238  U.  S.  599,  36  S.  Ct.  844,  69  U. 
S.  (L.  ed.)  1478  {reversing  (1914)  112 
Ark.  306,  167  S.  W.  83,  Ann.  Cas.  1915B 
834),  it  was  held  that  an  instruction  to 
the  jury  given  at  the  request  of  the  ad- 
ministrator suing  for  the  conscious  suf- 
fering and  death  of  his  intestate  was  errone- 
ous which  was  in  the  following  language: 
"If  you  find  for  the  plaintiff,  you  should 
assess  the  damages  at  such  sum  as  you 
believe  from  a  preponderance  of  the  evidence 
would  be  a  fair  compenaation  for  the  con- 
scious pain  and  suffering,  if  any,  the  de- 
ceased underwent  from  the  time  of  his 
injury  until  his  death  and  such  further 
sum  as  you  find  from  the  evidence  will  be 
a  fair  and  just  compensation  with  reference 
to  the  pecuniary  loss  resulting  from  dece- 
dent's death  to  his  widow  and  child;  and 
in  fixing  the  amount  of  such  pecuniary 
loss,  you  should  take  into  consideration  the 
age,  health,  habits,  occupation,  expectation 
of  life,  mental  and  physical  disposition  of 
labor,  the  probable  increase  or  diminuation 
of  that  ability  with  the  lapse  of  time  and 
the  deceased's  earning  power  and  rate  of 
wages.  From  the  amount  thus  ascertained 
the  personal  expenses  of  the  deceased  should 
be  deducted  and  the  remainder  reduced  to 
its  present  value  should  be  the  amount  of 
contribution  for  which  plaintiff  is  entitled 
to  recover,  if  your  verdict  should  be  for  the 
plaintiff."  The  court  said:  "The  Arkansas 
supreme  court  expressly  approved  this  upon 
authority  of  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Sweet,  60  Ark.  650,  31  S.  W.  671.  Recent 
opinions  of  this  court  have  laid  down  the 
rule  concerning  the  measure  of  pecuniary 
damages  to  beneficiaries  which  may  be  re- 
covered under  the  act.  A  recovery  therefor 
by  the  administrator  is  in  trust  for  desig- 
nated individuals,  and  must  be  based  upon 
their  actual  pecuniary  loss.  *  •  *  In- 
struction No.  10  confiicts  with  the  approved 
rule  and  the  probable  result  was  materially 
to  prejudice  plaintiff  in  error's  rights." 

In  Chesapeake,  etc.,  R.  Co.  v.  Kelly, 
(1914)  160  Ky.  296,  169  S.  W.  736,  which 
was  an  action  brought  to  recover  the  dam- 
ages sustained  by  a  widow  and  children  for 
the  death  of  the  husband  and  father,  it  was 
held  that  the  trial  court  did  not  err  in 
instructing  the  jury  as  follows:  "If  the 
jury  should  find  for  plaintiff,  they  should 
fix  the  damages  at  such  sum  as  would  rea- 
sonably compensate  the  dependent  members 
of  the  family  of  said  Kellv,  if  any  there 
be,  for  the  pecuniary  loss,  if  any,  shown  by 
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the  evidence  to  have  been  sustained  by  them 
because  of  said  Kelly's  injury  and  death. 
In  fixing  said  amount,  the  jury  are  au- 
thorized to  take  into  consideration  the  evi- 
dence showing  the  decedent's  age,  habits, 
business  ability,  earning  capacity,  probable 
duration  of  life,  and  also  the  pecuniary  loss, 
if  any,  which  the  jury  may  find  from  the 
evidence  that  the  dependent  members  of  his 
family,  if  any,  have  sustained  because  of 
being  deprived  of  such  maintenance  or  sup- 
port or  other  pecuniary  advantages,  if  any, 
which  the  jury  may  believe  from  the  ev- 
idence they  would  have  derived  from  his  life 
thereafter.  If  the  jury  find  for  the  plaintiff 
they  will  find  a  gross  sum  for  the  plaintiff 
against  the  defendant  which  must  not  exceed 
the  probable  earning  of  Matt  Kelly  had  he 
lived.  The  gross  sum  to  be  found  for  plain- 
tiff, if  the  jury  find  for  the  plaintiff,  must 
be  the  aggregate  of  the  sum  which  the  jury 
may  find  from  the  evidence  and  fix  as  the 
pecuniary  loss  as  above  described,  which 
each  dependent  member  of  Mat  Kelly's  fami- 
ly may  have  sustained  by  his  death,  stat- 
ing the  amount  awarded  his  widow,  Addie 
Kelly,  Matt  L.  Kelly,  Ruth  Kelly,  Thomas, 
J.  Kelly,  and  Richard  Kelly,  if  any  for 
them,  or  any  of  them,  but  such  findings  in 
the  aggregate  must  not  exceed  $32,000.  They 
will  not  find  any  sum  for  Sylvester  Kelly. 
In  other  words,  if  the  jury  find  for  the 
plaintiff,  you  must,  in  your  verdict,  state 
also  the  respective  amounts  awarded  each 
dependent  member  of  decedent's  family," 
etc. 

Qaestions  for  jury.  —  Employee  engaged 
in  interatate  commerce.  —  Ordinarily  it  is 
a  question  for  the  jury  whether  the  em- 
ployee was  engaged  in  interstate  commerce 
at  the  time  of  the  injury.  Pennsylvania 
Co.  v.  Donat,  (1915)  239  U.  S.  60,  36  S. 
Ct.  4  {affirming  (C.  C.  A.  7th  Cir.  1915) 
224  Fed.  1021),  wherein  the  court  said: 
''Basing  his  claim  upon  the  Employers' 
Liability  Act  of  April  22,  1908,  c.  149,  35 
Stat.  65,  Marion  Donat  began  the  original 
action  in  the  United  States  District  Court 
for  Indiana  against  the  Pennsylvania  Com- 
pany, a  carrier  by  railroad,  to  recover  dam- 
ages for  personal  injuries  alleged  to  have 
been  suffered  by  him  while  employed  as  a 
yard  conductor.  The  trial  court  refuped  a 
request  to  charge  that  he  was  not  engaged 
in  interstate  commerce  when  the  accident 
occurred  and  therefore  could  not  recover. 
This  refusal  is  the  sole  ground  upon  which 
error  is  now  asserted.  Two  loaded  coal 
cars  coming  from  without  the  State  were 
received  in  the  carrier's  yard  at  Fort 
Wayne,  Indiana.  They  were  destined  to 
Olds'  private  switch-track  connecting  with 
the  yard;  and  acting  under  instructions 
Donat  commenced  the  switching  move- 
ment necessary  to  place  them  thereon. 
Tliere  was  evidence  tending  to-  show 
that  in  order  to  complete  this  movement 
it  became  necessary  to  uncouple  the  en- 
gine  from  the  loaded  cars  and  with  it  to 
remove  two  empty  ones  from  the  private 
track.     While  engaged   about  the  removal 
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defendant  in  error  was  injured.  The  trial 
court  submitted  to  the  jury  for  determina- 
tion whether  he  was  engaged  in  interstate 
commerce  at  the  time  of  the  injury,  and  in 
approving  such  action  (224  Fed.  Rep.  1021) 
the  Circuit  Court  of  Appeals  was  clearly 
right.  N.  Y.  Cent.  &  Hudson  River  R.  R. 
v.  Carr,  238  U.  S.  260,  262-263."  See  to 
the  same  effect  Devine  v.  Chicago,  etc.,  R. 
Co.,  (1914)  266  111.  248,  107  N.  E.  695; 
Clark  V.  Chicago  Great  Western  R.  Co.,  (la. 
1916)   152  N.  W.  636. 

In  Southern  R.  Co.  v.  Lloyd,  (1916)  239 
U.  S.  496,  36  S.  Ct.  210  {affirmmg  (1914) 
166  N.  C.  24,  81  S.  E.  1003),  the  court  said: 
"It  is  insisted  that  the  trial  court  should 
have  given  the  instruction  requested  by  the 
railroad  company  to  the  effect  that,  upon 
the  facts  shown,  the  plaintiff  was  not  en- 
gaged in  interstate  commerce  at  the  time  of 
his  injury.  Upon  this  subject  there  is  testi- 
mony in  the  record  to  support  the  allega- 
tions of  plaintiff's  petition  and  the  charge 
to  the  jury  as  given.  The  trial  court 
charged  that,  in  order  to  recover,  the  bur- 
den was  upon  the  plaintiff  to  show  that  at 
the  time  he  received  his  injury  he  was  en 
gaged  in  interstate  commerce.  In  refusing 
the  request  asked,  and  leaving  the  issue  to 
the  jury,  the  trial  court  committed  no  er- 
ror, and  the  supren^  court  of  the  state 
rightly  affirmed  the  judgment  in  that  re- 
spect." 

Wliether  a  particular  service  or  engage- 
ment therein  ia  of  interstate  commerce 
character,  is  a  question  of  law.  The  facts 
being  undisputed,  jury  interference  is  unnec- 
essary, and,  if  objected  to,  is  improper, 
though  not,  necessarily,  prejudicially  so. 
Where  the  facts  are  so  in  dispute  as  to 
justify  from  one  viewpoint  a  finding  in 
respect  thereto  on  any  vital  element  one 
way,  and  from  a  different  aspect  in  a  dif- 
ferent way,  the  truth  of  the  matter  is  for 
jury  solution  under  proper  instructions,  and 
the  legal  conclusion  is  for  the  court  to  de- 
termine, based  thereon.  Graber  v.  Duluth, 
etc.,  R.  Co.,  (1916)  159  Wis.  414,  160  N.  W. 
489. 

Negligence  and  aaaumption  of  risk.  —  It 
is  proper  to  submit  to  the  jury  the  question 
of  assumption  of  risk  if  there  is  evidence 
on  the  subject,  otherwise  it  is  one  of  law. 
Seaboard  Air  Line  Ry.  v.  Padgett,  (1916) 
236  U.  S.  668,  35  8.  Ct.  481,  59  U.  S.  (L. 
ed.  777;  McGovem  v.  Philadelphia,  etc.,  R. 
Co.,  (1914)  235  U.  S.  389,  35  S.  Ct.  127,  59 
U.  S.  (L.  ed.)  283,  reversing  (E.  D.  Pa. 
1914)  209  Fed.  976;  St.  Louis,  etc.,  R.  Co. 
V.  Snowden,  (Okla.  1915)  149  Pac.  1083. 

The  questions  arising  upon  the  controvert- 
ed testimony  as  to  the  negligence  of  the 
defendant,  under  the  circumstances,  and  as 
to  the  assumption  of  risk  by  the  plaintiff, 
were  held  to  be  jury  questions  in  Tonsellito 
V.  New  York  Cent.,  etc.,  R.  Co.,  (1916)  87 
N.  J.  L.  651,  94  Atl.  804. 

Whether  the  defense  of  assumption  of  risk 
has  been  made  out  is  ordinarily  for  the 
jury.  And  so  it  would  be  for  the  jury  to 
say  whether  facts  and  circumstances  proven 
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establish  contributory  negligence  or  aBSump- 
tion  of  risk,  for  in  some  respects  the  two 
defenses  blend.  Knapp  v.  Great  Northern 
R.  Co.,  (1916)  130  Minn.  406,  163  N.  W. 
848;  Bombolis  v.  Minneapolis,  etc.,  R.  Co., 
(1914)    128  Minn.  112,  150  N.  W.  385. 

A  nonsuit  is  properly  directed  where  the 
evidence  is  insufficient  to  carry  the  question 
of  thd  negligence  of  the  railroad  to  the  jury. 
Reese  y.  Philadelphia,  etc.,  R.  Co.,  (1916) 
239  U.  S.  463,  36  S.  Ct.  134  {affirming  (C. 
C.  A.  3d  1916)  226  Fed.  618),  wherein  the 
court  said:  "The  rule  is  well  settled  that 
a  railroad  company  is  not  to  be  held  as 
guaranteeing  or  warranting  absolute  safety 
to  its  employees  under  all  circumstances, 
but  is  bound  to  exercise  the  care  which  the 
exigency  reasonably  demands  in  furnishing 
proper  roadbed,  tracks,  and  other  structures. 
*  *  •  A  railroad  yard  where  trains  are 
made  up  necessarily  has  a  great  number  of 
tracks  and  switches  close  to  one  another 
(Randall  v.  Balti.  ft  Ohio  R.  R.,  109  U.  S. 
478,  482) ;  and  certainly  the  mere  existence 
of  such  conditions  is  not  enough  to  suport 
an  inference  of  negligence  where,  as  here, 
it  is  necessary  to  utilize  a  public  street. 
Both  the  District  Court  and  the  Circuit 
Court  of  Appeals  felt  constrained  to  hold 
the  evidence  insufficient  to  carry  the  ques- 
tion of  negligence  to  the  jury,  and,  having 
examined  the  record,  we  are  unable  to  say 
that  they  reached  a  wrong  result." 

Verdict.  —  Number  of  jurymen  rendering. 

—  Applicahility  of  three-fourths  jury  law, 

—  In  an  action  in  a  state  court  based  on 
the  federal  Employers'  Liability  Act  a  state 
statute  permitting  a  valid  verdict  to  be 
rendered  by  three- fourths  of  the  jury  is 
applicable.  Chesapeake,  etc.,  R.  Co.  v. 
Kelly,  (1914)  161  Ky.  655,  171  S.  W.  185, 
wherein  the  court  said:  "It  seems  to  us 
that,  when  state  courts  are  given  jurisdic- 
tion to  hear  and  determine  causes  of  action 
created  by  federal  legislation,  they  may  ex- 
ercise this  jurisdiction  according  to  the 
practice  and  procedure  of  the  forum  and 
under  the  jury  system  adopted,  subject,  of 
course,  to  such  conditions  as  Congress  may 
attach  to  the  legislation;  and  Congress  did 
not,  in  the  legislation  here  in  question,  at- 
tempt to  attach  any  conditions  to  the  prac- 
tice and  procedure  through  which  the 
jurisdiction  of  state  courts  of  competent  ju- 
risdiction might  be  exercised  in  the  enforce- 
ment of  rights  arising  under  this  act."  See 
to  the  same  effect  Louisville,  etc.,  R.  Co.  v. 
Stewart,  (1915)  163  Ky.  823,  174  S.  W.  744. 

The  seventh  amendment  to  the  Constitu- 
tion of  the  United  States  has  no  application 
to  trial  in  state  courts  and  the  state  can 
regulate  trials  in  its  own  courts  in  its  own 
way.  St.  Louis,  etc.,  R.  Co.  v.  Brown,  (Okla. 
1914)  144  Pac.  1075,  wherein  it  was  urged 
that  an  instruction  by  the  trial  court  to 
the  effect  that  as  many  as  nine  of  the  jury 
could  return  a  verdict,  was  error.  The  court 
said :  "It  is  earnestly  contended  that  this  was 
error,  for  the  reason  that  plaintiff's  cause 
of  action  arose  under  the  federal  Employers' 
Liability  Law,  hence,  all  the  rights  of  both 
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parties  must  be  measured  by  the  federal 
Constitution  and  laws,  and  that  this  in- 
cludes the  procedure  governing  the  trial  in 
federal  courts.  It  is  said  that,  under  the 
federal  Constitution,  defendant  was  entitled 
to  a  unanimous  verdict  of  a  jury  of  12  and 
that  his  right  of  a  unanimous  verdict  must 
apply  in  all  cases  where  the  federal  Employ- 
ers' Liability  Law  is  involved,  whether  the 
suit  is  in  the  state  or  federal  court.  This 
contention  is  not  sound.  It  would  seem  that 
to  state  the  proposition  would  be  sufficient 
to  disclose  the  fallacy  of  the  argument. 
Were  it  not  for  the  recognized  ability  of 
counsel,  and  the  zeal  and  earnestness  dis- 
played in  pressing  thia  point,  we  should  be 
inclined  to  dispose  of  it  by  what  we  have 
just  said.  While  it  is  true  the  state  courts 
are  under  a  sworn  duty  to  recognize  and  en- 
force the  Constitution  and  laws  of  the  fed- 
eral government,  yet  this  does  not  mean  that 
the  state  must  follow  the  procedure  of  the 
federal  government  provided  for  the  conduct 
of  its  own  courts;  that  while  the  state  must 
recognize  the  federal  Constitution  and  laws 
as  supreme,  and  enforce  them  as  such,  yet 
in  its  courts  it  can  only  be  required  to  en- 
force them  in  accordance  with  the  pro- 
cedure provided  by  the  state  for  the  enforce- 
ment of  its  own  laws.  We  apprehend  that 
the  state  has  the  power  to  abolish  a  trial  by 
jury  altogether,  and  provide  that  all  ques- 
tions, both  of  law  and  fact,  should  be  de- 
termined by  the  court.  Should  this  be 
done,  and  a  suit  involving  a  right  under  the 
federal  statute  be  instituted  by  a  party  in 
the  state  court,  and  he  be  denied  "a  jury 
trial  in  accordance  with  the  state  law,  yet, 
if  such  party,  seeking  to  enforce  his  right 
under  the  federal  sUitute,  were  accorded 
the  same  mode  of  procedure  that  all  citizens 
of  the  state  were  entitled  in  the  enforcement 
of  rights  under  the  state  law,  it  could  not 
be  successfully  urged  that  such  party  was 
entitled  to  a  jury  trial  on  the  ground  that 
he  was  seeking  to  enforce  a  right  granted 
to  him  by  a  federal  statute.  The  state  is 
called  upon  often  to  enforce  and  administer 
the  federal  laws  in  her  courts;  yet  she  is 
only  required  to  do  so  in  the  manner  pro- 
vided by,  and  in  harmony  with,  the  state 
law,  and  cannot  be  compelled  to  follow  the 
procedure  provided  by  the  federal  govern- 
ment for  its  own  courts.  The  seventh 
amendment  to  the  United  States  Constitu- 
tion has  reference  only  to  the  federal 
courts,  and  such  territorial  courts  as  are 
established  by  Congress  and  under  the  con- 
trol of  the  federal  government,  and  has  no 
application  to  the  state  courts." 

The  five-sixths  jury  law  of  Minnesota  ap- 
plies in  an  action  in  the  state  court  of  that 
state  based  on  the  Employers'  Liability 
Act.  Bombolis  v.  Minneapolis,  etc.,  R.  Co., 
(1914)  128  Minn.  312,  150  N.  W.  385; 
Winters  v.  Minneapolis,  etc.,  R.  Co.,  (1914) 
126  Minn.  260,  148  N.  W.  108. 

In  Chesapeake,  etc.,  R.  Co.  v.  Camahan, 
(Va.  1915)  86  S.  E.  863,  it  appeared  that 
an  action  was  brought  to  recover  damages, 
under    the    Employers'    Liability    Act,    for 
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personal  injuries,  imputed  to  the  defend- 
ant's negligence  and  there  was  a  verdict 
for  the  plaintiff.  The  case  was  tried  by  a 
jury  of  seven  in  accordance  with  the  pro- 
visions of  section  3166  of  the  Virginia  Code. 
It  was  regularly  summoned  under  the  state 
laws,  and  consisted  of  nine  veniremen, 
which,  after  the  plaintiff  and  defendant  had 
each  stricken  off  one  venireman,  left  the 
jury  of  seven  who  tried  the  case.  Before 
the  jury,  however,  had  been  examined  on 
their  voir  dire,  and  before  any  members 
of  the  panel  had  been  stricken  off  by  either 
party,  the  defendant  challenged  the  array 
of  jurors  and  moved  the  court  to  quash  the 
venire  facias,  upon  the  grounds  that  the 
jury  was  not  summoned,  selected,  formed, 
and  constituted  as  required  by  article  7  of 
the  amendments  to  the  Constitution  of  the 
United  States.  •  •  •  The  motion  to 
quash  the  venire  was  overruled,  and  this 
ruling  is  made  the  basis  of  the  defend- 
ant's second  assignment  q|  error  here; 
the  contention  being  that  the  rights  as- 
serted in  this  suit  are  federal  rights, 
created  by  the  Congress  of  the  United 
States,  and  can  only  be  tried  by  the  cdm- 
mon-law  jury  of  12,  required  by  the  seventh 
amendment  to  the  Constitution,  supra, 
since  the  jury  referred  to  in  this  amend- 
ment is  the  common-law  jury  of  12.  The 
court  said:  "This  contention  is  with- 
out merit.  Section  6  of  the  Employers' 
Liability  Act,  as  amended  by  Act  April  5, 
1910  [1912  Supp.  Fed.  Stat.  Annot.  335] 
expressly  provides  that  the  federal  courts 
shall  have  concurrent  jurisdiction  with  the 
state  courts  of  cases  arising  under  the  act, 
and  that  no  case  brought  in  a  state  court 
shall  be  removed  to  a  federal  court.  How 
else  is  a  state  court  to  exercise  its  juris- 
diction in  such  a  case,  except  according  to 
the  procedure  provided  for  in  its  own  stat- 
utes? The  statutes  of  this  state  make  no 
provision  for  a  trial  in  civil  cases  by  a  jury 
of  12,  except  for  some  special  reason,  when 
a  special  jury  may  be  summoned  under  sec- 
tion 3158  of  the  Code,  and  the  allowance  or 
refusal  of  a  special  jury  is  a  matter  resting 
in  the  sound  discretion  of  the  court.  A. 
&  D.  R.  Co.  V.  Pe»ke,  87  Va.  130,  12  S.  E. 
348.  Upon  reason  and  authority  it  is  not 
essential  to  the  enforcement  of  a  right  creat- 
ed by  a  federal  law  that  provisions  of  the 
federal  Constitution  regarding  the  adminis- 
tration of  the  federal  law  be  followed.  The 
enforcement  of  a  federal  right,  as  it  seems 
to  us  from  the  authorities,  does  not  differ 
from  the  enforcement  of  rights  created  by 
other  sovereignties  than  the  United  States, 
in  that  it  draws  with  it  the  necessity  of 
enforcement  in  the  manner  prescribed  by 
the  federal  Constitution  for  the  adminis- 
tration of  justice.  It  is  well  said  by  the 
learned  counsel  for  the  plaintiff  in  this  case: 
'Rights  created  by  the  Congress  of  the 
United  States  become  a  subject  of  litigation 
between  parties  and  are  enforced  as  a  basis 
of  liability  in  the  same  manner  as  are  other 
rights  subsisting  between  litigants.  The 
United  States  is  a  sovereign  possessing  all 
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the  attributes  of  sovereignty,  though  exercis- 
ing its  sovereignty  over  a  limited  subject- 
matter.  One  of  the  attributes  of  sovereign- 
ty is  the  authority  to  create  rights  and 
obligations  between  persons  amenable  to  its 
jurisdiction.  Those  rights,  once  created,  in 
no  way  differ  from  rights  created  by  any 
other  sovereignty.  It  is  true  that,  owing 
to  the  peculiar  relation  between  the  nation- 
al and  state  governments,  the  national  and 
federal  government  may  exclude  the  state 
courts  from  the  exercise  of  jurisdiction  over 
federal  rights;  but,  in  the  absence  of  such 
restriction,  federal  rights  are  enforceable 
in  any  court  having  jurisdiction  of  the  par- 
ties.' " 

Apportionment  of  damages.  —  The  jury 
should  apportion  the  amount  of  damages 
awarded  among  the  beneficiaries,  stating  in 
their  verdict  how  much,  if  anything,  they 
found  for  each  of  them.  Louisville,  etc.,  R. 
Co.  V.  Johnson,  (1914)  161  Ky.  824,  171  S. 
W.  847,  following  Chesapeake,  etc.,  R.  Co. 
V.  Dwyer,  167  Ky.  590,  163  S.  W.  752. 

But  that  the  damages  were  returned  in  a 
lump  sum  is  not  prejudicial  to  the  defend- 
ant warranting  a  reversal  of  the  judgment 
where  he  does  not  object  to  the  form  of  the 
verdict  at  the  time  it  is  rendered  and  does 
not  ask  that  the  jury  be  required  to  return 
separate  amounts  for  pain  and  suffering  and 
for  loss  of  contributions.  Kansas  City 
Southern  R.  Co.  v.  Leslie,  (1914)  112  Ark. 
305,  167  S.  W.  83,  Ann.  Cas.  1915B  834. 

In  Central  Vermont  R.  Co.  v.  White, 
(1916)  238  U.  S.  507,  35  S.  Ct.  866,  69 
U.  8.  (L.  ed.)  1443  {affirming  (1913)  87 
Vt.  330,  89  Atl.  618),  the  court  said: 
"Another  assignment  relates  to  the  form 
of  the  verdict:  The  administratrix  brought 
suit  'for  the  benefit  of  the  widow  and 
next  of  kin,  minor  diildren.'  The  de- 
fendant did  not  ask  the  court  to  instruct 
the  jury  to  apportion  the  damages,  and 
there  was  a  verdict  for  the  plaintiff  for 
$7,168.  The  defendant  then  moved  in  ar- 
rest 'because  the  verdict  of  the  jury  in 
this  case  was  a  general  verdict.'  In  this 
court  there  was  a  departure  from  the  lan- 
guage of  the  exception  and  error  is  assigned 
'because  the  judgment,  being  in  soUdOf  is 
void  under  the  Federal  employers'  liability 
law  for  the  reason  that  damages  must  be 
apportioned  by  the  jury  in  accordance  with 
the  dependency  of  the  relatives  entitled  to 
recover  for  his  death.'  In  support  of  that 
contention,  the  defendant  relies  on  the  state- 
ment in  Gulf,  C.  &  S.  F.  R.  Co.  v.  McGinnis, 
228  U.  S.  176,  67  L.  ed.  787,  33  Sup.  Ct. 
Rep.  426,  3  N.  C.  C.  A.  806,  that  'though 
the  judgment  may  be  for  a  gross  amount, 
the  interest  of  each  beneficiary  must  be 
measured  by  his  or  her  individual  pecuniary 
loss.  That  apportionment  is  for  the  jury 
to  return.  This  will,  of  course,  exclude 
any  recovery  in  behalf  of  such  as  show  no 
pecuniary  loss.'  That  statement  must  be 
read  in  the  light  of  the  record  then  before 
the  court.  It  showed  that  one  of  those 
named  as  a  beneficiary  was  a  married 
daughter  of  the  deceased,  living  with  her 


1909  SQpp.9  p.  684^  MC.  1. 


RAILROADS. 


1909  Snpp^  p.  684^  lec  1. 


husband,  and  supported  by  him.  The  jury 
actually  apportioned  the  damages,  so  the 
question  as  to  the  validity  of  a  verdict  in 
tolido  was  not  raised  by  the  record.  The 
quoted  language  is  part  of  its  holding,  that 
it  was  error  to  refuse  to  charge  that  the 
married  daughter  was  not  a  dependent  of 
her  deceased  father.  But  there  was  nothing 
in  that  record  which  would  support  a  rul- 
ing that  a  general  verdict  was  invalid,  or 
that  the  verdict  could  be  set  aside  because 
it  failed  to  fix  the  amount  each  beneficiary 
was  to  receive.  Under  Lord  Campbell's 
act  <9  ft  10  Vict.  ch.  93,  §  2)  and  in 
a  few  of  the  American  states  the  jury 
is  required  to  apportion  the  damages 
in  this  class  of  cases.  But  even  in  those 
states  the  distribution  is  held  to  be  of 
no  concern  to  the  defendant,  and  the 
failure  to  apportion  the  damages  is  held 
not  to  be  reversible  error  (Norfolk  ft  W. 
R.  Co.  V.  Stevens,  97  Va.  631  (1),  034,  46 
L.R.A.  367,  34  S.  £.  525;  International  ft 
G.  N.  R.  Co.  V.  Lehman,  —  Tex.  Civ.  App. 
— ,  72  S.  W.  639), — certainly  not  unless  the 
defendant  can  show  that  it  has  been  injured 
by  such  failure.  The  employers'  liability 
act  is  substantially  like  Lord  Campbell's 
act,  except  that  it  omits  the  requirement 
that  the  jury  should  apportion  the  dam- 
ages. That  omission  clearly  indicates  an  In- 
tention on  the  part  of  Congress  to  change 
what  was  the  English  practice  so  as  to  make 
the  Federal  statute  conform  to  what  was  the 
rule  in  most  of  the  states  in  which  it  was 
to  operate.  Those  statutes,  when  silent  on 
the  subject,  have  generally  been  construed 
not  to  require  juries  to  make  an  apportion- 
ment. Indeed,  to  make  them  do  so  would, 
in  many  cases,  double  the  issues;  for,  in 
connection  with  the  determination  of  negli- 
gence and  damage,  it  would  be  necessary 
also  to  enter  upon  an  investigation  of  the 
domestic  affairs  of  the  deceased, — a  matter 
for  probate  courts,  and  not  for  jurors.  If, 
as  in  the  McGinnis  Case,  t&e  plaintiff  sues 
for  the  benefit  of  one  who  is  not  entitled  to 
share  in  the  recovery  (Taylor  v.  Taylor, 
232  U.  S.  363,  58  L.  ed.  638,  34  Sup.  Ct 
Rep.  360,  6  N.  C.  C.  A.  436;  North  Caro- 
lina R.  Co.  V.  Zachary,  232  U.  S.  248,  68 
L.  ed.  691,  34  Sup.  Ct.  Rep.  306,  Ann.  Cas. 
1914C  159),  and  if  her  inclusion  in  the 
suit  might  increase  the  amount  of  the  re- 
covery, the  defendant  may  raise  the  ques- 
tion in  such  mode  as  may  be  appropriate 
under  the  practice  of  the  court  in  which 
the  trial  is  had,  so  as  to  secure  a  ruling 
which  will  prevent  a  recovery  for  one  not 
entitled  to  share  in  the  benefits  of  the  Fed- 
eral act.  But  no  such  question  was  or 
could  have  been  raised  in  the  present  case, 
since,  as  matter  of  law,  the  wife  and  minor 
children  were  all  to  be  treated  as  entitled 
to  share  in  the  amount  recovered  for  the 
death  of  the  husband  and  father.  36  Stat, 
at  L.  65." 

In  Hardwick  v.  Wabash  R.  Co.,  (1914) 
181  Mo.  App.  156,  168  S.  W.  328,  the  court 
said:  "The  verdict  was  for  a  gross  amount. 
Properly  the  evidence  should  show  the 
pecuniary  loss  to  each  of  the  beneficiaries 


of  the  verdict,  and  ttie  jury  should  state  the 
sum  allowed  to  each.  Gulf,  Colo,  ft  S.  F. 
Ry.  Co.  V.  McGinnis,  228  U.  S.  173,  33  Sup. 
Ct,  426,  57  L.  ed.  785.  For,  as  the  loss  re- 
coverable is  the  pecuniary  loss  only,  it  is 
apparent  that  a  child  shortly  to  become  of 
age  could  not  suffer  so  great  a  loss  in  the 
father's  death  as  his  younger  brothers  and 
sisters,  the  verdict  should  respond  to  this 
obvious  fact.  But  as  no  instruction  of  that 
kind  was  asked  and  no  objection  was  made 
to  the  verdict  and  no  exception  taken,  it  is 
not  reversible  error." 

Dhrection  of  verdict.  —  It  is  error  not  to 
direct  a  verdict  for  the  defendant  where  no 
negligence  is  shown.  Cincinnati,  etc.,  R. 
Co.  V.  Hill,  (1914)  161  Ky.  237,  170  S.  W. 
599. 

In  Kentucky  the  federal  rule  which  per- 
mits a  trial  court  to  take  the  case  from  the 
jury  where  the  evidence  preponderates  in 
form  of  one  side  or  another  is  not  applied 
to  an  action  under  the  Federal  Employers' 
Liability  Act  brought  in  a  state  court,  but 
the  Kentucky  rule  called  the  scintilla  which 
does  not  permit  a  trial  court  to  direct  a  ver- 
dict under  such  circumstances  is  applied 
on  the  ground  that  the  act  in  question  does 
not  deal  with  the  question  of  practice  or 
procedure,  but  merely  fixes  the  right  of  the 
parties.  Louisville,  etc.,  R.  Co.  v.  Holloway, 
(1915)  163  Ky.  125,  173  S.  W.  343.  To 
the  same  effect  see  Louisville,  etc.,  R.  Co.  v. 
Winkler,  (1915)  162  Ky.  843,  173  S.  W. 
151. 

New  trial.  —  Before  granting  partial  new 
trials,  in  any  case  under  the  Federal  em- 
ployers' liability  act,  it  should  clearly 
appear  that  Uie  matter  involved  is  entirely 
distinct  and  separable  from  the  other  mat- 
ters involved  in  the  other  issues  and  that 
no  possible  injustice  can  be  done  to  either 
party.  In  cases  of  this  character  we  do 
not  know  that  the  practice  is  generally  to  be 
commended.  Norfolk  Southern  R.  Co.  v. 
Ferebee,  (1916)  238  U.  S.  269,  36  S  Ct 
781,  59  U.  S.  (L.  ed.)  1303  (affirming 
(1914)  167  N.  C.  290,  83  S.  E.  360),  where- 
in the  court  said:  "The  jury  found  for 
the  plaintiff — the  amount  being  somewhat 
larger  than  that  named 'in  the  first  verdict. 
The  judgment  thereon  was  affirmed.  167 
N.  C.  290,  83  S.  E.  360.  The  company  then 
brought  the  case  here  by  writ  of  error,  in 
which  it  contends  that  it  was  error  for  the 
supreme  court  to  grant  a  partial  new  trial 
in  which  the  question  of  damages  only  could 
be  considered,  inasmuch  as  the  employers' 
liability  act  entitles  the  defendant  in  all 
cases  to  prove  contributory  negligence  in 
mitigation  of  damages.  On  the  other  hand, 
the  defendant  in  error  contends  that  the 
question  as  to  whether  there  should  have 
been  a  partial  new  trial  was  a  matter  of 
procedure,  to  be  governed  by  the  practice 
of  the  state  of  North  Carolina.  But  a 
substantive  right  or  defense  arising  un- 
der the  Federal  law  cannot  be  lessened 
or  destroyed  by  a  rule  of  practice.  Dam- 
ages and  contributory  negligence  are  so 
blended  and  interwoven,  and  the  conduct 
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of  the  plaintiff  at  the  time  of  the  accident 
ia  80  important  a  matter  in  the  assessment 
of  damages,  that  the  instances  would  be  rare 
in  which  it  would  be  nroper  to  submit  to  a 
jury  the  question  of  damages  without  also 
permitting  them  to  consider  the  conduct  of 
the  plaintiff  at  the  time  of  the  injury. 
But  this  record,  in  connection  with  the 
special-finding  first  verdict,  shows  that  in 
tois  case  the  two  matters  were  in  fact  sep- 
arable, so  that  the  splitting  up  of  the  issues 
and  granting  a  partial  new  trial  did  not  in 
this  particular  mstance  operate  to  deprive 
the  defendant  of  a  Federal  right.  For  it  ap- 
pears that  Ferebee  had  nothing  to  do  with 
the  loss  of  the  steps  and  was  not  guilty  of 
contributory  negligence  in  failing  to  see  that 
they  were  missing.  His  conduct  at  the  time 
of  his  fall  could  not,  therefore,  affect  the 
amount  of  the  verdict,  so  that  it  was  pos^ 
sible,  on  the  second  trial,  to  award  dam- 
ages without  considering  the  conduct  of  the 
plaintiff,  or  retrying  the  question  of  con- 
tributory negligence. 

Costs  ab  initio.  —  Coaia,  —  Where  a  wid- 
ow sues  under  a  state  statute  for  the  death 
of  her  husband  and  a  judgment  recovered 
by  her  is  reversed  and  she  thereupon  amends 
her  pleadings  and  sues  as  the  personal  rep- 
resentative of  his  estate,  under  the  provi- 
sions of  the  federal  statute,  and  recovers  a 
judgment  which  is  affirmed,  it  is  proper  in 
awarding  costs  to  the  plaintiff  to  include 
those  accruing  in  the  suit  prior  to  the 
amoidment.  St.  Louis,  etc.,  R.  Go.  v.  Smith, 
(Tex.  1914)  171  S.  W.  512. 


Jteyivw, '^  Remedy,  —  Decisions  by  the 
state  court  affecting  the  remedy,  for  ex- 
ample, matters  of  state  pleading  and  prac- 
tice, are  binding  on  the  United  States  Su- 
preme Court.  Central  Vermont  R.  Co.  v. 
White,  (1915)  238  U.  S.  507,  35  S.  Ot.  865, 
59  U.  S.  (L.  ed.)  1433. 

Negligence,  —  The  right  of  the  United 
States  Snpreme  Court  to  review  ordinary 
questions  of  negligence  in  an  action  under 
the  Employers'  Liability  Act  brought  and 
decided  in  a  state  court  is  raised  but  not 
decided  in  Southern  Ry.-Carolina  Division 
V.  Bennett,  (1914)  233  U.  S.  80,  34  S.  Ct. 
666,  58  U.  S.  (L.  ed.)  860. 

Aaaumption  of  riak.  —  Where  a  state  su- 
preme court  holds  that  the  issue  of  assump- 
tion of  risk  was  not  made  or  submitted  to 
the  trial  court  (a  conclusion  fully  support- 
ed by  the  record)  and  therefore  under  the 
state  practice  no  question  concerning  that 
subject  was  presented  on  appeal,  the  con- 
clusion of  the  state  Supreme  Court  denied 
no  right  of  a  federal  character.  Southern 
R.  Co.  V.  Lloyd,  (1916)  239  U.  S.  496,  36 
6.^  Ct.  210,  affirming  (1914)  166  N.  C.  24, 
81  S.  £.  1003. 

An  error  in  applying  the  provisions  of 
the  federal  Employers^  Liability  Act  does 
not  fairly  fall  within  the  meaning  of  "an 
error  in  law  apparent  on  face  of  the  record" 
on  which  an  appellate  court  must  pass  on 
though  not  assigned  in  the  court  below. 
Consolidated  Kansas  City,  etc.,  Refin.  Co. 
▼.  Schulte.  (Tex.  1915)  176  S.  W.  94. 
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Jurisdiction.  —  In  Santa  Fe  Cent.  R.  Co. 
V.  Friday,  (1914)  232  U.  S.  694,  34  S.  Ct. 
468,  58  U.  S.  (L.  ed.)  802,  it  was  held  that 
the  District  Ciourt  sitting  for  the  trial  of 
causes  arising  under  the  Constitution  and 


laws  of  the  United  States  in  the  Territory 
of  New  Mexico  had  jurisdiction  of  a  case 
arising  under  the  Federal  Employers'  Lia- 
bility Act. 


1909  Supp.,  p.  585,  sec.  3. 

Contributory  negligence  as  barring  re- 
covery.—  Although  by  the  third  section  of 
the  Employers'  Liability  Act  a  recovery  is 
not  prevented  in  a  case  of  contributory 
negligence,  since  the  statute  substitutes  for 
it  a  system  of  comparative  negligence 
whereby  the  damages  are  to  be  diminished 
in  the  proportion  which  his  negligence 
bears  to  the  combined  negligence  of.  himself 
and  the  carrier,  in  other  words,  the  carrier 
is  to  be  exonerated  from  a  proportional 
part  of  the  damages  corresponding  to  the 
amount  of  negligence  attributable  to  the 
employee,  nevertheless  under  the  terms  of  a 
proviso  to  the  section  contributory  negli- 
gence on  the  part  of  the  employee  does  not 
operate  even  to  diminish  the  recovery  where 
the  injury  has  been  occasioned  in  part  by 
the  failure  of  the  carrier  to  comply  with  the 
exactions  of  an  act  of  Congress  enacted  to 
promote  the  safety  of  employees.  In  that 
contingency  the   statute   abolishes  the  de 
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fense  of  contributory  negligence  not  only  as 
a  bar  to  recovery  but  for  all  purposes. 
Grand  Trunk  Western  R.  Co.  v.  Lindsay, 
(1914)  233  U.  S.  42,  34  S.  Ct.  581,  68  U.  S. 
L.  ed.  838,  Ann.  Cas.  1914C  168.  See  to 
the  same  effect  Seaboard  Air  Line  R.  Co. 
V.  Tiltrhman,  (1916)  237  U.  S.  499,  35  S. 
Ct.  653,  59  U.  S.  (L.  ed.)  1069,  reversing 
(1914)  167  N.  C.  163,  83  S.  E.  315,  1090; 
Spokane,  etc.,  R.  Co.  v.  Campbell,  (C.  C.  A. 
9th  Cir.  1914)  217  Fed.  518;  San  Antonio, 
etc.,  R.  Co.,  V.  Wagner,  (Tex.  1914)  166  S. 
W.  24. 

No  degree  of  negligence  on  the  part  of  the 
plaintiff,  however  gross  or  proximate,  can, 
as  matter  of  law,  bar  recoverv.  Pennsyl- 
vania Co.  V.  Cole,  (C.  C.  A.  6th  Cir.  1914) 
214  Fed.  948;  St.  Louis,  etc.,  R.  Co.  v. 
Rodgers,  (Ark.  1915)  176  S.  W.  696;  Louis- 
ville, etc.,  R.  Co.  V.  Winkler,  (1915)  362 
Ky.  843,  173  S.  W.  151;  Fish  v.  Chicago, 
etc.,  R.  Co.,  (1914)  263  Mo.  106,  172  S.  W. 
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340;  Hardwick  y.  Wabash  R.  Co.,  (1914) 
181  Mo.  App.  156,  168  S.  W.  328;  Cross  v. 
Chicago,  etc.,  R.  Co.,  (1915)  191  Mo.  App. 
202,  177  S.  W.  1127.  But  contributory 
negligence  goes  to  a  diminution  of  damages, 
and  it  is  for  the  jury  to  apportion  such 
damages.  Hackney  t.  Missouri,  etc.,  R.  Co., 
(1915)  06  Kan.  30,  149  Pac.  421.  And  even 
under  the  Employers'  Liability  Act  the 
plaintiff  is  entitled  to  recover  full  damages 
if  he  is  without  fault.  Carpenter  v.  Kansas 
City,  etc.,  R.  Co.,  (Mo.  1915)  175  S.  W.  234. 

The  federal  Employers'  Liability  Act  does 
not  change  the  rule  of  law  as  to  what  is 
contributory  negligence,  except  as  to  its 
legal  effect  upon  the  issue  as  to  damages, 
an  affirmative  finding  in  respect  of  such 
negligence  reducing  the  amount  of  damages 
as  indicated  in  the  act.  Raines  v.  Southern 
R.  Co.,  (N.  C.  1915)  85  S.  E.  294. 

Under  the  Employers'  Liability  Act,  if 
there  was  negligence  on  the  part  of  the  de- 
fendant, contributory  negligence  of  the  de- 
ceased does  not  bar  a  recovery  but  only 
diminishes  the  damages  in  proportion  to  the 
amount  of  negligence  attributable  to  such 
employee.  Where,  however,  there  is  no 
negligence  on  the  part  of  the  master,  but 
the  injury  is  solely  the  result  of  the  em- 
ployee's negligence,  there  can  be  no  re- 
covery. Pankey  v.  Atchison,  etc.,  R.  Co., 
(1914)  180  Mo.  App.  185.  168  S.  W.  274. 

Under  the  federal  Employers'  Liability 
Act,  in  an  action  for  injury  received  by  a 
fireman  in  a  train  collision  caused  by  an- 
other train  crew  in  negligently  leaving  a 
switch  open,  where  the  fireman  was  guilty 
of  contributory  negligence  in  not  seeing  the 
danger  light  at  the  open  switch,  assumption 
of  risk  because  of  such  contributory  negli- 
gence will  not  defeat  a  recovery.  Hackney 
V.  Missouri,  etc.,  R.  Co.,  (1916)  96  Kan. 
30,  149  Pac.  421. 

Proportionate  diminution.  —  The  direc- 
tion that  the  diminution  shall  be  "in  pro- 
portion to  the  amount  of  negligence  at- 
tributable to  such  employee"  means  that 
where  the  causal  negligence  is  partly  at- 
tributable to  him  and  partly  to  the  carrier, 
he  shall  not  recover  full  damages,  but  only 
a  proportional  amount  bearing  the  same  re- 
lation to  the  full  amount  as  the  negligence 
attributable  to  the  carrier  bears  to  the 
entire  negligence  attributable  to  both. 
Pennsylvania  Co.  v.  (Dole,  (C.  C.  A.  6th  Cir. 
1914)  214  Fed.  948;  St.  Louis  Southwestern 
R.  Co.  v.  Anderson,  (Ark.  1915)  173  S.  W. 
834. 

This  section  has  been  interpreted  to  mean 
that  the  defendant  is  liable  if  through 
other  employees  it  is  guilty  of  any  causative 
negligence,  no  matter  how  slight  in  com- 
parison to  that  of  the  plaintiff,  and  that  the 
total  damages  should  be  proportioned  be- 
tween the  plaintiff  and  the  defendant  ac- 
cording to  their  respective  fractions  of  the 
total  negligence.  New  York,  etc.,  R.  Co.  v. 
Niebel,  (C.  C.  A.  6th  Cir.  1914)  214  Fed. 
952. 

The  statutory  direction  that  the  dim- 
inution   shall   be    "in   proportion   to   such 
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amount  of  negligence  attributable  to  such 
employee"  means,  and  can  only  mean,  that, 
where  the  causal  negligence  is  partly  at- 
tributable to  him  and  partly  to  the  carrier, 
he  shall  not  recover  full  damages,  but  only 
a  proportional  amount  bearing  the  same 
relation  to  the  full  amount  as  the  negli- 
gence attributable  to  the  carrier  bears  to 
the  entire  negligence  attributable  to  both; 
the  purpose  being  to  abrogate  the  common- 
law  rule  completely  exonerating  the  carrier 
from  liability  in  such  a  case  and  to  substi- 
tute a  new  rule  confining  the  exoneration 
to  a  proportional  part  of  the  damages 
corresponding  to  the  amount  of  negligence 
attributable  to  the  employee.  Nashville, 
etc.,  R.  Co.  V.  Henry,  (1914)  158  Ky.  88, 167 
S.  W.  310,  following  Norfolk,  etc.,  K.  Co.  v. 
Earnest,  229  U.  S.  114,  33  S.  Ct.  654,  57  U. 
S.  (L.  ed)  1096,  Ann.  Cas.  1914C  172.  To 
the  same  effect  see  Louisville,  etc.,  R.  Co. 
V.  Heinig,  (1914)  162  Ky.  14,  171  S.  W. 
853;  Cincinnati,  etc.,  R.  Co.  v.  Goode, 
(1915)  163  Ky.  60,  173  S.  W.  329;  Louis- 
ville, etc.,  R.  Co.  v.  Holloway,  (1915)  163 
Ky.  125,  173  S.  W.  343. 

Contributory  negligence  is  a  defense  to 
an  action  under  the  Employers'  Liability 
Act,  only  to  the  extent  that  it  may  be 
shown  in  mitigation  of  damages  in"  pro- 
portion to  the  amount  of  negligence  at- 
tributable to  the  employee.  Chad  wick  v. 
Oregon- Washington  R.  etc.,  Co.,  (1914)  74 
Ore.  19,  144  Pac.  1165,  wherein  the  court 
said:  "It  will  be  observed  that  by  this 
statute  contributory  negligence  is  not  an 
entire  defense  against  an  injured  employee 
where  any  negligence  of  the  defendant  or 
any  of  its  other  employees  is  shown  which 
caused  the  injury  oi  the  plaintiff  either  in 
whole  or  in  part.  The  utmost  that  can  be 
claimed  for  the  contributory  negligence  of 
the  plaintiff  is  mitigation  of  damages.  In 
short,  the  contributory  negligence  of  the 
plaintiff,  alone,  will  not  operate  to  defeat 
his  cause  of  action,  but  may  be  shown  to  re- 
duce the  damages  which  he  might  otherwise 
claim  in  the  proportion  which  his  own 
negligence  bears  to  the  sum  total  of  all 
negligence  affecting  the  transaction  from 
every  source." 

In  an  action  for  personal  injuries  by  a 
railroad  employee,  a  refusal  to  instruct  the 
jury  that  contributory  negligence  in  riding 
on  an  engine  pilot,  with  knowledge  of  ap- 
parent and  obvious  danger  and  without 
necessity,  imperatively  reduced  the  damages 
to  a  nominal  sum,  was  proper  as  being  in 
contravention  of  the  terms  of  the  act  which 
make  the  damages  recoverable  by  the  em- 
ployee bear  "the  same  relation  to  the  full 
amount  as  the  negligence  attributable  to 
the  carrier  bears  to  the  entire  negligence 
attributable  to  both."  Louisville,  etc.,  R. 
Co.  v.  Lankford,  (C.  C.  A.  6th  Cir.  1913) 
209  Fed.  321. 

Violation  of  federal  statutes.  —  The  ques- 
tion of  comparative  negligence  does  not 
arise  where  the  negligence  of  the  carrier 
consists  in  the  violation  of  a  federal  stat- 
ute, for  in  such  cases  the  defense  of  oon- 
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tributoiy  negligence  is  entirely  abrogated 
by  the  provision  of  the  act.  St.  Louis,  etc., 
R.  Co.  Y.  Anderson,  (Ark.  1916)  173  S.  W. 
834. 

By  the  phrase  "any  statute  enacted  for 
the  safety  of  employees,"  appearing  in  sec- 
tions 3  and  4,  Congress  evidently  intended 
Federal  statutes,  such  as  the  safety  ap- 
pliance acts.  For  it  is  not  to  be  conceived 
that,  in  enacting  a  general  law  for  estab- 
lishing and  enforcing  the  responsibility  of 
common  carriers  by  railroad  to  their  em- 
ployees in  interstate  commerce,  Congress  in- 
tended to  permit  the  legislatures  of  the 
several  states  to  determine  the  effect  of 
contributory  negligence  and  assumption  of 
risk,  by  enacting  statutes  for  the  safety  of 
employees,  since  this  would  in  effect  relegate 
to  state  control  two  of  the  essential  factors 
that  determine  the  responsibility  of  the 
employer.  Seaboard  Air  Line  R.  Co.  v. 
Horton,  (1014)  233  U.  S.  492,  34  S.  Ct.  635. 
68  U.  S.  (L.  ed.)  1062,  Ann.  Cas.  1915B 
475,  L.R.A.1915C  1,  rcicrstnflr  (1913)  162  N. 
C.  424,  78  S.  E.  494.  This  case  is  followed 
in  Boldt  V.  Pennsylvania  R.  Co.,  (C.  C.  A. 
2d  Cir.  1914)  218  Fed.  367;  Columbia,  etc., 
R.  Co.  V.  Sauter,  (C.  C.  A.  9th  Cir.  1915) 
223  Fed.  604;  Lauer  v.  Northern  Pac.  R. 
Co.,  (1915)  83  Wash.  46.5,  145  Pac.  606, 
{overruling  Opsahl  v.  Northern  Pac.  R.  Co., 
(1914)  78  Wash.  197,  138  Pac.  681). 

The  defense  of  contributory  negligence  is 
excluded  where  a  breach  of  the  Safety  Ap- 
pliance Act  contributes  to  the  injury  of  the 
employee.  Atchison,  etc.,  R.  Co.  v.  Sevear- 
ington,  239  U.  S.  339,  Great  Northern  R. 
Co.  V.  Otos,  239  U.  S.  349,  affirming  128 
Minn.  283. 

.  In  Atchison,  etc.,  R.  Co.  v.  Hines,  (C.  C. 
A.  6th  Cir.  1913)  211  Fed.  264,  the  court 
said:  "In  view  of  the  provision  of  this 
section  a  jury  should  not  be  instructed  that 
a  finding  of  contributory  negligence  on  the 
part  of  an  employee  injured  through  the  al- 
leged negligence  of  the  defendant  in  the 
use  of  a  locomotive  engine  having  on  the 
boiler  a  defective  and  dangerous  water 
glass  in  violation  of  Act  Feb.  17,  1911,  c. 
103,  Sec.  2;  Fed.  Stat.  Annot.  1912  Supp.  p 
399,  sec.  2,  should  be  followed  by  a  verdict 
for  the  defendant,  as  contributory  negli- 
gence in  the  use  of  defective  appliances  is 
not  permissible  in  view  of  the  statute 
abolishing  or  limiting  that  defense." 

Questions  for  jury.  —  The  defense  of  con- 
tributory negligence  is  for  the  jury.  Smith 
V.  Atlantic  Coast  Line  R.  Co.,  (C.  C.  A.  4th 
Cir.  1913)  210  Fed.  761. 

See  also  Pfeiffer  v.  Oregon-Washington 
R.  etc.,  Co.,  (1914)  74  Ore.  307,  144  Pac. 
762,  wherein  the  court  said:  "The  fed- 
eral Employers'  Liability  Act  provides 
that  in  certain  eases  a  common  carrier 
by  railroad,  engaged  in  interstate  com- 
merce, shall  be  liable  for  an  injury  of  an 
employee  suffered  while  engaged  in  such 
commerce  and  'resulting  in  whole  or  in  part 
from  the  negligence  of  any  of  the  officers, 
agents,  or  employees  of  such  carrier,  or  by 
reason  of  any  defect  or  insufficiency,  due 
to  its  negligence,  in  its  oars,  engines,  ap- 


783 


pliances/  etc.  They  further  enact  that,  in 
all  actions  under  the  act  for  injuries  to  an 
employee,  the  fact  that  the  employee  may 
have  been  guilty  of  contributory  negligence 
shall  not  bar  a  recovery,  but  the  damages 
shall  be  diminished  by  the  jury  in  pro- 
portion to  the  amount  of  negligence  at- 
tributable to  such  employee;'  ♦  ♦  • 
contributory  negligence  being  only  a  partial 
defense,  it  is  then  necessary,  in  a  case 
otherwise  proper,  to  submit  the  matter  of 
contributory  negligence  of  the  plaintiff  to 
the  jury  in  order  that  the  same  may  be  com- 
pared with  the  negligence  of  the  defendant 
and  the  damages  apportioned  as  the  negli- 
gence of  each  caused  the  injury,  and  di- 
minished accordingly.  N.  &  W.  Ry.  Co.  v. 
Earnest,  229  U.  S.  114,  33  Sup.  Ct.  654,  67 
L.  ed.  1096,  Ann.  Cas.  1914C  172.  This 
law  lessens  the  necessity,  which  prevailed 
before  its  enactment,  for  the  court  to  de- 
clare, as  a  matter  of  law,  wlien  the  plain- 
tiff is  guilty  of  contributory  negligence. 
This  prerogative  should  be  exercised  by  a 
trial  court  only  in  a  case  where  it  is  plain 
that,  from  all  the  evidence  and  circum- 
stances, only  one  conclusion  could  be  reason- 
ably deduced,  namely,  that  the  plaintiff  was 
at  fault  in  such  respect  and  thereby  con- 
tributed to  his  injury." 

Submitting  distinct  issues  to  jury.  —  In 
Gray  v.  Southern,  R.  Co.,  (1914)  167  N.  C. 
433,  83  S.  E.  849,  the  court  said:  "Ex- 
ceptions 1  and  2  are  that  issues  as  to 
the  amount  of  damages  by  reason  of  the 
negligence  of  the  defendant  and  of  plaintiff's 
contributory  negligence  were  not  submitted 
to  the  jury  as  separate  and  distinct  iasues. 
But  the  statute  does  not  require  this.  The 
court  instructed  the  jury,  in  accordance 
with  the  statute,  to  atoess  the  damages  by 
reason  of  the  death  of  the  intestate,  if  they 
found  it  was  due  to  negligence  on  the  part 
of  the  defendant,  and  to  assess  the  amount 
of  diminution  on  account  of  the  contributory 
negligence  of  the  deceased,  and  the  differ- 
ence, if  any,  would  be  their  verdict." 

Contributory  negligence  as  matter  of  de- 
fense. —  Contributory  negligence  even  under 
the  Employers'  Liability  Act  is  a  matter  of 
defense.  Carpenter  v.  Kansas  City,  etc.,  R. 
Co.,  (Mo.  1915)  175  S.  W.  234. 

Necessity  and  effect  of  pleading  contribu- 
tory negligence.  —  Evidence  of  contributory 
negligence  is  inadmissible  to  defeat  recovery, 
and  even  though  admissible  in  mitigation  of 
damages,  is  properly  excluded,  when  not 
pleaded,  and  when  offered  generally  and 
without  restriction  as  to  its  intended  effect. 
Jones  V.  Kansas  City  Southern  R.  Co.,  (La. 
1915)   68  So.  401. 

The  statute  does  not  in  anywiso  affect 
the  office  and  effect  of  the  plea  of  contribu- 
tory negligence,  except  as  expressly  indicat- 
ed. The  plea,  when  coupled  with  a  denial, 
involves  merely  a  hypothetical  admission 
and  does  not  in  any  measure  relieve  the 
plaintiff  of  the  burden  of  proving  negligence 
on  the  part  of  the  defendant  in  some  one  or 
more  of  the  particulars  alleged  in  the  com- 
plaint. Nelson  v.  Northern  Pac.  R.  Co., 
(1916)  60  Mont.  616,  148  Pac.  388. 
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'  Changes  effected.  —  This  section  limits 
the  abrogation  of  the  doctrine  of  assumed 
risk  to  instances  where  the  violation  of  an 
express  statutory  duty  by  the  carrier  is 
charged.  The  section  by  its  letter  is  clearly 
limited  to  a  violation  of  the  statute  ana 
does  not  abrogate  the  defense  of  assumed 
risk  where  the  injury  resulted  from  the 
breach  of  an  obligation  which  rested  upon 
the  common  law  and  was  not  derived  from 
statute.  New  York,  etc.,  R.  Co.  v.  Vizvari, 
(C.  C.  A.  2d  Cir.  1913)  210  Fed.  118, 
L.R.A.  1915C  9.  For  further  authorities 
see  supra,  p.  756. 

The  defense  of  assumption  of  risk  is  ex- 
cluded only  where  a  breach  of  the  Safety 
Appliance  Act  contributes  to  the  injury  of 
the  employee.  Atchison,  etc.,  R.  Co.  v. 
Swearingen,  (1915)  239  U.  S.  339,  36  S.  Ct. 
121;  Great  Northern  R.  Co.  v.  Otos,  (1915) 
239  U.  S.  349,  36  S.  Ct.  124,  affirming 
(1915)  128  Minn.  283,  150  N.  W.  922. 

In  an  action  under  the  statute,  for  injury 
to  a  railroad  employee  resulting  solely  from 
negligence  of  the  railroad  company  in  con- 
structing its  tracks  too  close  together,  the 
doctrine  of  assumed  risk  is  applicable.  Kir- 
bo  V.  Southern  R.  Co.,  (Ga.  1915)  84  S.  E. 
491. 


When  a  railroad  company  maintains  an 
electric  lighting  system  m  its  freight  yards 
in  order  to  supply  light  necessary  for  the 
switching  of  cars,  and  to  enable  its  em- 
ployees engaged  in  that  business  to  more 
about  at  night  near  and  between  dangerous 
tracks  in  greater  safety,  and  injury  r^ults 
to  an  employee  because  of  defects  therein 
arising  from  the  negligence  of  the  railroad 
company,  whereby  the  usual  necessary 
amount  of  light  is  not  supplied  to  him  at 
the  point  in  the  yards  where  the  injury  oc- 
curred, he  cannot  under  the  provisions  of 
section  4  be  held  not  to  have  assumed  the 
risk  arising  from  the  failure  of  the  railroad 
company  to  properly  maintain  its  lighting 
system.  Kirbo  v.  Southern  R.  Co.,  (Ga. 
1915)  84  S.  E.  491. 

An  insecure  Jiandhold  on  the  top  of  a 
car  resulting  in  an  injury  to  a  brakeman 
who  fell  in  consequence  of  its  pulling  off 
makes  the  railroad  liable  in  damages  and 
the  question  of  assumption  of  risk  does  not 
arise.  The  fact  that  the  car  was  a  "foreign 
car"  is  immaterial.  Missouri,  etc.,  R.  Co. 
V.  Barrington,  (Tez.  1915)  173  S.  W.  595. 
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The  effect  of  this  section  is  to  make  void 
an  agreement  between  an  employee  and  em- 

f»loyer  which  releases  the  employer  from  any 
iability  to  the  employee  for  its  negligence. 
Rief  V.  Great  Northern  R.  Co.,  (1914)  126 
Minn.  430,  148  N.  W.*  309. 

But  releases  given  to  those  who  are  not 
employers  are  not  aiTected  by  this  act, 
thougn  in  an  action  against  joint  tortfeas- 
ors, one  of  whom  is  an  employer,  if  a  re- 
lease is  given  to  the  employer,  since  it  is 
invalid  as  to  him,  it  cannot  be  taken  ad- 
vantage of  by  the  other  joint  tortfeasor 
excepting  that  he  is  entitled  to  a  set-off 
to  the  extent  of  the  amount  contributed  by 
the  employing  carrier.  Chicago,  etc.,  R.  Co. 
V.  Wagner,  (1916)  239  U.  S.  452,  36  S.  Ct. 
135,  affirming  (1914)  265  111.  245,  106  N.  £. 
809. 

The  'liability  created''  is  a  liability  to 
the  "employees"  of  the  carrier  and  the 
section  does  not  affect  a  porter  in  charge 
of  a  Pullman  car,  he  not  being  an  employee 
of  the  carrier  hauling  the  car.  Robinson  v. 
Baltimore,  etc.,  R.  Co.,  (1915)  237  U.  S.  84, 
35  S.  Ct.  491,  59  U.  S.  (L.  ed.)  849,  where- 
in the  court  said:  '^e  are  of  the  opinion 
that  Ck)ngre8s  used  the  words  'employee' 
and  'employed'  in  the  statute  in  their 
natural  sense,  and  intended  to  describe 
the  conventional  relation  of  employer  and 
employee.  It  was  well  known  that  there 
were  on  interstate  trains  persons  en- 
gaged in  various  services  for  other  mas- 
ters.    Congress,   familiar  with  this  situa- 


784 


tion,  did  not  use  any  appropriate  expres- 
sion which  could  be  taken  to  indicate 
a  purchase  to  include  such  persons  among 
those  to  whom  the  railroad  company  was 
to  be  liable  under  the  act." 

Acceptance  of  benefits  of  relief  depart- 
ment.—  Relief  department  contracts  are 
invalid  by  virtue  of  this  statute.  Herring 
V.  Atlantic  Coast  Line  R.  Co.,  (1915)  168 
N.  C.  555,  84  S.  E.  863. 

Exemption  contract  void.  —  In  Taylor  v. 
Wells,  (C.  C.  A.  5th  Cir.  1915)  220  Fed. 
796,  it  appeared  that  the  relief  sought  was 
an  injunction  against  the  enforcement  by  the 
appellant  of  a  judgment  for  damages  re- 
covered by  him  against  the  St.  Louis  &  San 
Francisco  Railroad  Company  on  account  of 
personal  injuries  sustained  by  him  in  the 
wreck  of  a  train  of  that  company  upon 
which  he  was  riding  while  acting  as  an 
employee  of  the  appellee.  This  relief  was 
sought  as  a  means  of  enforcing  the  specific 
performance  of  a  contract  whereby  the  ap- 
pellant, an  employee  of  the  appellee,  agreed 
that  neither  the  appellee  nor  the  railroad 
company  upon  the  line  of  which  he  was  em- 
ployed to  travel  and  run  as  an  express  mes- 
senger of  the  appellee  should  under  any  cir- 
cumstances, or  in  any  case  whatever,  be 
liable  for  any  injuries  occurring  to  him 
while  so  traveling,  whether  such  injuries 
arose  from  any  fault,  carelessness,  or  negli- 
gence, gross  or  otherwise,  on  the  part  of  said 
railroad  company.  The  court  said:  "It 
hardly  requires  a  resort  to  the  rule  that  the 
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ayerments  of  a  pleading  are  to  be  construed 
moat  strongly  sgainst  the  pleader  to  con- 
strue the  bill  as  an  application  to  the  court 
so  to  3pecificall7  enforce  the  contract  be- 
tween the  appellant  and  the  apellee  as  to 
deny  to  the  former  the  right  of  enforcing  a 
judgment  recovered  by  him  against  a  rail- 
road company  engaged  in  interstate  com- 
merce for  damages  from  his  suffering  injury 
while  he  was  employed  by  such  carrier  in 
such  commerce.  For  such  a  carrier  to  be 
able,  by  the  device  of  permitting  one  of  its 
employees  to  be  employed  also  by  an  ex- 
press company,  which  makes  with  him  such 
a  contract  as  the  one  set  out  in  the  bill, 
to  exempt  itself  from  the  liability  created 
by  the  statute  just  referred  to,  would  be  in 
plain  contravention  of  the  explicit  provision 
of  section  6  of  that  statute."  Concurring  on 
different  grounds.  Judge  Maxey  applied  the 
section  as  follows:  'Hinder  the  law  as 
it  existed  prior  to  the  enactment  in 
1908  of  the  Employers'  Liability  Act 
(35  Stat.  c.  149,  p.  65),  the  contracts, 
relied  upon  by  the  appellee  in  this 
case,  were  valid  and  binding  upon  the  ap- 
pellant. Railway  Co.  y.  Voigt,  176  U.  S. 
498,  20  Sup.  Ct.  385,  44  L.  ed.  560. 
The  Voigt  Case  was  decided  in  1900,  and 
eight  years  later  the  Congress  passed  the 
statute  referred  to,  the  fifth  section  of 
which  reads  as  follows:  'That  any  contract, 
rule,  regulation,  or  device  whatsoever,  the 
purpose  or  intent  of  which  shall  be  to 
enable  any  common  carrier  to  exempt  itself 
from  any  liability  created  by  this  act,  iJiall 
to  that  extent  be  void.'  Referring  to  section  • 
5,  it  was  said  by  the  Supreme  Court,  in 
Railroad  Company  v.  Schubert,  224  U.  S. 
at  page  611,  32  Sup.  Ct.  at  page  591,  56 
L.  ed.  911,  that:  'The  evident  purpose  of 
Congress  was  to  enlarge  the  scope  of  the 
section  and  to  make  it  more  comprehensive, 
by  a  generic  rather  than  a  specific  descrip- 
tion.   It  thus  brings  within  its  purview  any 


contract,  rule,  regulation,  or  device  whatso- 
ever, the  purpose  or  intent  of  which  shall 
be  to  enable  any  common  carrier  to  exempt 
itself  from  any  liability  created  by  this  act.' 
If,  then,  the  appellant  was  an  employee 
of  the  St.  Louis  &  San  Francisco  Railroad 
Company,  or  if  the  railroad  company  was  an 
agent  of  the  appellee,  in  either  event,  in 
the  judgment  of  the  writer,  the  contracts 
were  absolutely  void,  and  the  railroad  com- 
pany became  liable  to  the  appellant  for  in- 
juries received  by  him  through  the  wrecking 
of  its  train.  That,  under  the  contracts,  the 
appellant  was  an  employee  of  the  railroad 
company,  is* an  inference  deducible  from  the 
Voigt  Case;  the  language  of  the  court  be- 
ing as  follows:  'The  relation  of  an  express 
messenger  to  the  transportation  company, 
in  cases  like  the  present  one,  seems  to  us  to 
more  nearly  resemble  that  of  an  employee 
than  that  of  a  passenger.  His  position  is 
one  created  by  an  agreement  between  the 
express  company  and  the  railroad  company, 
adjusting  the  terms  of  a  joint  business — 
the  transportation  and  delivery  of  express 
matter,  llis  duties  of  personal  control  and 
custody  of  the  goods  and  packages,  if  not 
performed  by  an  express  messenger,  would 
have  to  be  performed  by  one  in  the  imme- 
diate service  of  the  railroad  company.  And, 
of  course,  if  his  position  was  that  of  a  com- 
mon employee  of  both  companies,  he  could 
not  recover  for  injuries  caused,  as  would 
appear  to  have  been  the  present  case,  by  the 
negliffence  of  fellow  servants.'  Not  only  so, 
but  the  writer  is  further  of  the  opinion  that 
the  railroad  company  was  an  agent  of  the 
appellee  (Bank  of  Kentucky  v.  Adams  Ex- 
press Company,  93  U.  S.  at  page  187,  23 
L.  ed.  872;  Hooper  v.  Wells  Fargo  &  Co., 
27  Cal.  11,  85  Am.  Dec.  211),  and  hence 
the  contracts  between  these  two  carriers  are 
embraced  within  the  denunciation  of  section 
5  of  the  statute." 
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Effect  on  amended  pleadings.  —  An 
amendment  to  the  plaintiff's  pleading  mak- 
ing a  change  in  form  rather  than  in  sub- 
stance is  not  equivalent  to  the  commence- 
ment of  a  new  action  so  as  to  render  it 
subject  to  the  two  years  limitation.  Texar- 
kana  &  Ft.  S.  Ry.  Co.  v.  Casey,  (Tex.  1914) 
172  S.  W.  729. 

Where  the  original  complaint  states  a 
cause  of  action,  an  amendment  simply  al- 
leging the  interstate  character  of  the  de- 
fendant's business  and  the  train  upon  which 
he  was  employed  when  he  sustained  the  in- 
jury, is  not  equivalent  to  the  commence- 
ment of  a  new  action,  so  as  to  render  it 
subject  to  the  two  years  limitation.  Smith 
v.  Atlantic  Coast  Line  R.  Co.,  (C.  C.  A. 
4th  Cir.  1913)  210  Fed.  761. 

When  the  cause  of  action  arises  under 
the  federal  statute,  but  suit  is  brought  un- 
der the  state  law,  or  by  some  person  not 
authorized  to  maintain  an  action  under  the 
F.  S.  A.  Supp. — 60.  7 
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federal  statute,  defects  in  the  original  pe- 
tition may  be  cured  by  an  ahicndraent,  that 
does  not  set  up  a  new  and  distinct  cause 
of  action,  filed  after  the  expiration  of  two 
years  from  the  accrual  of  the  cause  of  ac- 
tion, as  the  amendment  will  relate  back  to 
the  filing  of  the  original  petition.  Cincin- 
nati, etc.,  R.  Co.  V.  Goode,  (1915)  163  Ky. 
60,  173  S.  W.  329,  wherein  the  court  said: 
"In  Missouri,  K.  &  T.  Rv.  Co.  v.  Wulf,  226 
U.  S.  570,  33  Snp.  Ct  135,  57  L.  ed.  355, 
Ann.  Cas.  1914B,  134,  the  Supreme  Court 
had  under  consideration  a  question  like  the 
one  here  involved.  In  that  case  the  suit 
was  brought  by  Mrs.  Wulf  in  January,  1909, 
in  her  individual  capacity,  to  recover  dam- 
ages for  the  death  of  her  son,  which  oc- 
curred in  November,  1908.  In  this  suit  she 
set  up  a  state  of  facts  entitling  her  to  re- 
cover under  the  laws  of  the  state  of  Kan- 
sas. In  January,  1911,  the  railway  com- 
pany filed  an  answer  in  which  it  averred 
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that  the  suit  was  controlled  by  the  federal 
statute,  and  not  the  state  law.  Thereafter, 
and  in  January,  1911,  Mrs.  Wulf,  as  admin- 
istratrix of  her  son,  filed  an  amended  peti- 
tion, in  which  she  averred  that  in  January, 
1911,  she  had  been  appointed  administra- 
trix, and  further  averred  a  state  of  facts 
entitling  her  to  recover  under  the  federal 
statute.  When  this  amended  petition  was 
filed,  the  railway  company  interposed  the 
plea  of  the  two-year  statute  of  limitation, 
insisting  that  the  action  was  commenced 
onlv  with  the  filing  of  the  amended  petition, 
which  was  more  than  two  years  after  the 
cause  of  action  accrued.  But  the  court,  in 
rejecting  this  contention,  said:  'Nor  do  we 
think  it  was  equivalent  to  the  commence- 
ment of  a  new  action,  so  as  to  render  it 
subject  to  the  two-year  limitation  prescribed 
by  section  6  of  the  Employers'  Liability  Act. 
The  change  was  in  form  rather  than  in  sub- 
stance. It  introduced  no  new  or  different 
cause  of  action,  nor  did  it  set  up  any  dif- 
ferent state  of  facts  as  the  ground  of  action, 
and  therefore  it  related  back  to  the  begin- 
ning of  the  suit.'  Again,  in  St.  L.,  S.  F.  k 
T.  Ky.  Co.  V.  Scale,  229  U.  S.  156,  33  Sup. 
Ct.  651,  57  L.  ed.  1129,  Ann.  Cas.  1914C 
156,  the  suit  was  brought  by  the  widow  and 
parents  of  an  employee  to  recover  damages 


for  his  death.  The  railway  company,  for 
defense,  insisted  that  its  liability,  if  any, 
arose  under  the  federal  statute,  and  there- 
fore the  action  could  be  brought  only  by 
the  personal  representative  of  the  deceased 
The  Supreme  Court  sustained  this  conten- 
tion, but  in  reversing  the  judgment  said: 
'The  judgment  is  accordingly  reversed,  and 
the  case  is  remanded  for  further  proceed- 
ings not  inconsistent  with  this  opinion,  but 
without  prejudice  to  such  rights  as  a  per- 
sonal representative  of  the  deceased  may 
have.' — tnus  indicating  that  on  a  return  of 
the  case  an  amended  petition  might  be  filed 
in  the  name  of  the  personal  representative 
and  the  action  originally  brought  be  prose- 
cuted in  his  name,  although  it  appears  that 
more  than  two  years  had  elapsed  between 
the  death  of  the  employee  and  the  decision 
of  the  court." 

Necessity  of  pleading  statute.  —  Although 
not  pleaded  the  limitation  may  be  relied  on 
where  the  record  shows  that  the  action  was 
brought  too  late  and  the  defendant  insists 
on  that  point,  it  being  apparent  in  the  aUe^ 
gations  of  the  declaration  and  the  admis- 
sions of  the  answer.  Atlantic  Coast  Line 
R.  Co.  V.  Burnctte,  (1915)  239  U.  S.  199, 
36  S.  Ct.  75,  reversing  (1913)  163  K.  G. 
186,  79  S.  £.  414. 
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Constitutionality.  —  The  act  is  constitu- 
tional. Fish  V.  Chicago,  etc.,  R.  Co.,  (1914) 
263  Mo.  106,  172  S.  W.  340. 

Concurrent  jurisdiction  of  state  courts 
is  provided  for  by  this  section.  Southern 
R.  Co.  V.  Howerton,  (1914)  182  Ind.  208, 
105  N.  E.  1025. 

Removal  prohibited  for  any  cause. — 
This  section  presents  the  removal  of  a  case 
under  the  Employers'  Liability  Act  from  a 
state  to  a  federal  court  on  any  ground 
whatsoever.  Kansas  City  Southern  R.  Co. 
V.  Leslie,  (1914)  112  Ark.  305,  167  S.  W. 
83,  Ann.  Cas.  19156  834;  Southern  R.  Co. 
V.  Puckett,  (Ga.  1915)  85  S.  E.  809;  Smith 
Y.  Camas  Prairie  R.  Co.,  (D.  C.  Idaho  1914) 
216  Fed.  799.      • 

In  Ex  parte  Roe,  (1914)  234  U.  S.  70, 
34  S.  Ct.  722,  58  U.  S.  (L.  ed.)  1217,  it 
appeared  that  an  action  under  the  Employ- 
ers' Liability  Act  was  begun  in  the  state 
court  and  removed  to  the  federal  court  on 
the  ground  that  the  defendant  was  a  federal 
corporation.  Thereupon  the  plaintiff  moved 
that  the  case  be  remanded  to  the  state 
court  on  the  ground  that  the  removal  was 
improper  by  virtue  of  the  above  section. 
The  motion  being  denied  the  plaintiff  filed 
a  petition  in  the  Supreme  Court  for  a  writ 
of  mandamus  commanding  the  federal  judge 
to  remand  the  case.  It  was  held  that  the 
court  could  not  review  the  case  by  manda- 
mus, and  therefore  it  was  not  at  liberty  to 
decide  the  question  presented  to  the  federal 
court  by  the  motion  to  remand,  which  was 
whether  section  6  was  intended  to  forbid  a 
removal   in   every   case   falling  within   the 
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Employers'  Liability  Act,  regardless  of  the 
presence  of  some  independent  ground  of  re- 
moval as  in  the  instant  case. 

Diverse  citizenship.  —  By  virtue  of  this 
section  and  section  28  of  the  Judicial  Code 
(Fed.  Stat.  Annot.  Supp.  1912,  p.  144)  a 
suit  brought  under  the  Employer's  Liability 
Act  cannot  be  removed  from  a  state  to  a 
federal  court  even  on  the  ground  of  diverse 
citizenship.  Kansas  City  Southern  R.  Co. 
V.  Leslie,  (1915)  238  U.  S.  599,  35  S.  Ct 
844,  59  U.  S.  (L.  ed.)  1478;  Jones  v.  Kan- 
sas City  Southern  R.  Co.,  (La.  1915)  68 
So.  401;  Fish  v.  Chicago,  etc.,  R,  Co., 
(1914)  263  Mo.  106,  172  S.  W.  340;  Pankey 
V.  Atchison,  etc.,  R.  Co.,  (1914)  180  Mo. 
App.  185,  168  S.  W.  274. 

In  Southern  R.  Co.  v.  Llovd,  (1916)  239 
U.  S.  496,  36  S.  Ct.  210,  {affirming  (1914) 
166  N.  C.  24,  81  S.  E.  1003),  the 
court  said:  'The  act  of  1910,  supra,  ex- 
pressly gives  jurisdiction  to  the  state  court, 
and  provides  that  no  case  arising  under  its 
provisions,  brought  in  a  state  court  of  com- 
petent jurisdiction,  shall  be  removed  to  any 
court  of  the  United  States.  Section  28  of 
the  Judicial  Code,  36  Stat,  at  L.  1087,  chap. 
231,  Comp.  Stat.  1913,  §  1010,  contains  a 
like  provision,  and  expressly  provides  that 
no  case  arising  under  the  employers'  liabil- 
ity act  or  any  amendment  thereto,  brought 
in  a  state  court  of  competent  jurisdiction, 
shall  be  removed  to  any  court  of  the  United 
States.  The  question  of  the  effect  of  this 
provision  upon  the  right  to  remove  a  case 
because  of  diversity  of  citizenship,  since  the 
passage  of  the  act  referred  to,  was  before 
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this  court  and  passed  upon  in  Kansas  City 
Southern  R.  Co.  v.  Leslie,  238  U.  S.  699,  59 
L.  ed.  1478,  35  Sup.  Ct.  Rep.  844.  It  was 
therein  held  that  there  was  no  authority  to 
remove  such  action  from  the  state  court  to 
the  Federal  court  because  of  diversity  of 
citizenship." 

The  word  "case,"  in  the  provision  that 
no  case  arising  under  the  Employers'  Lia- 
bility Act  and  brought  in  any  state  court 
of  competent  jurisdiction  shall  be  removed, 
means  cause  of  action;  and  this  is  true,  al< 
though  the  petition  in  the  state  court  may 
state  facts  disclosing  a  good  cause  of  action 
under  a  state  statute  or  at  common  law. 
Strother  v.  Union  Pac.  R.  Co.,  (W.  D.  Mo. 
1915)  220  Fed.  731. 

Waiver  of  provision  against  removal. — 
The  provision  against  removal  is  a  privilege 
granted  to  the  plaintifT,  which  he  may  waive 
by  joinder  of  a  cause  of  action  containing 
the  elements  of  removability  with  a  count  . 
stating  a  cause  of  action  under  the  state 
law.  Strother  v.  Union  Pac.  R.  Co.,  (W.  D. 
Mo.  1915)  220  Fed.  731,  wherein  the  court 
said:  "If  a  cause  of  action  arising  under 
the  federal  act  is  coupled  with  one  arising 
under  a  state  statute  or  at  common  law, 
stated  in  the  alternative  in  separate  counts, 
the  plaintiff  preserving  the  right,  under  rec- 
ognized rules  of  local  procedure,  to  make 
his  election  and  avail  himself  of  either  at 
the  close  of  the  evidence,  the  right  of  re- 
moval is  presented  more  baldly  at  the 
threshold  of  the  case.  There  is  present  at 
the  same  time  a  case  arising  under  the  fed- 
eral act,  and  therefore,  standing  alone,  not 
removable,  and  one  not  arising  under  that 
act,  and  therefore,  the  citizenship  being  di- 
verse, admittedly  susceptible  of  being  re- 
moved. Must  the  defendant  await  the  ac- 
tion of  the  plaintiff  at  the  close  of  the 
evidence  before  claiming  the  right,  and,  if 
8o,  is  his  relief  then  clear  and  complete? 


The  Supreme  Court  has  thus  far  refrained 
from  settling  such  procedure,  although  it 
has  intimated  that  the  defendant  should 
not  necessarily  be  deprived  of  relief.  It 
rests  with  the  plaintiff  to  determine 
whether  he  shall  state  a  cause  of  action 
solely  under  the  Employers'  Liability  Act, 
and  therefore  incapable  of  being  removed, 
or  whether  he  may  unite  with  it,  in  the 
alternative,  a  cause  of  action  that  may  be 
removed.  If  he  adopts  the  latter  course, 
does  he  not  subject  himself  to  the  exercise 
of  all  the  rights  which  a  defendant  may 
legitimately  claim?  Beyond  question  both 
causes  of  action  are  cognizable  in  the  fed- 
eral court,  whether  originally  brought  there 
or  removed  by  consent.  The  provision 
against  removal  is  a  privilege  granted  to 
the  plaintiff,  which  he  may  waive.  If  a 
cause  of  action  containing  all  the  elements 
of  removability  be  joined  with  a  count 
stating  a  cause  of  action  not  originally  cog- 
nizable in  the  federal  court,  nevertheless  the 
defendant  may  remove  the  former  cause  of 
action,  and  this  will  carry  the  entire  case 
with  it.  Sharkey  v.  Port  Blakely  Mill  Co., 
(C.  C.)  92  Fed.  425.  The  defendant  can- 
not be  shorn  of  his  right  to  remove  the 
former  action  because  of  such  a  joinder,  and 
inasmuch  as  the  plaintiff  should  and  has 
joined  in  one  petition  all  causes  of  action 
arising  out  of  the  same  transaction,  the 
removal  should  not,  and  does  not,  have  the 
effect  of  splitting  such  causes,  retaining  one 
in  the  federal  court,  and  remitting  the  other 
to  the  state  court.  I  do  not  think  the  pro- 
hibition against  removal  contained  in  the 
federal  act  is  of  greater  force  than  the  de- 
nial in  the  Judiciary  Act  of  the  right  to 
bring  a  suit,  otherwise  cognizable  in  a  fed- 
eral court,  in  a  specific  jurisdiction.  It  is 
conceded  that  the  latter  inhibition  may  be 
waived,  and  so  equally  may  the  former." 


1912  Supp.,  p.  335,  sec.  2. 

Effect  of  Amendment.  —  Before  the 
amendment  of  1910,  the  cause  of  action 
which  the  act  created  in  behalf  of  the  in- 
jured employee  did  not  survive  his  death 
nor  pass  to  his  representatives.  But  the 
act  in  case  of  death  of  the  employee  from 
his  injury  created  a  new  and  distinct  right 
of  action  for  the  benefit  of  the  defendant's 
relatives  named  in  the  statute.  And  the 
damages  which  the  defendant's  relatives 
were  thus  entitled  to  recover  were  strictly 
limited  to  tlie  loss  which  resulted  to  them 
because  of  the  wrongful  death,  which  de- 
prived them  of  a  reasonable  expectation  of 
pecuniary  benefits.  The  amendment  of 
April  5,  1910,  added  section  9  to  the  orig- 
inal act.  It  has  been  held  that  the  cause  of 
action  wliich  survives  under  this  amend- 
ment does  not  survive  for  the  benefit  of  the 
deceased's  estate,  but  only  for  the  benefit 
of  the  relatives  stated  in  the  act  and  in  the 
order  specified,  and  that  if  no  such  relatives 
survive,  no  right  of  recovery  is  given  by  the 
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amendment.  Hogan  y.  New  York  Cent., 
etc.,  R.  Co.,  (C.  C.  A.  2d  Cir.  1915)  223 
Fed.  890. 

When  a  person  lives  an  appreciable  length 
of  time  after  receiving  an  injury  through  a 
defendant's  negligence,  even  though  in  a 
state  of  unconsciousness,  his  cause  of  action 
survives  under  this  amended  section.  Tes- 
timony that  plaintiff's  intestate  after  the 
injury  moaned  and  breathed  for  ten  min- 
utes justified  the  court  in  submitting  the 
question  of  the  survival  of  his  cause  of  ac- 
tion to  the  jury.  Capital  Trust  Co.  v. 
Great  Northern  R.  Co.,  (1914)  127  Minn. 
144,  149  N.  W.  14. 

Nonresident  aliens.  —  In  McGovern  y. 
Philadelphia,  etc.,  R.  Co.,  (E.  D.  Pa.  1914) 
209  Fed.  975,  it  was  held  that  the  amend- 
ment has  no  extraterritorial  force  and  was 
not  intended  to  confer  upon  nonresident 
aliens  a  right  of  action.  The  court  said: 
"It  is  not  to  be  presumed  tlfat  Congress 
intended  to  legislate  for  the  benefit  of  per* 
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BODB  residing  out  of  the  juriadiction  of  the 
state  and  federal  laws.  The  right  to  re- 
cover damages  for  death  is  not  a  right  at 
common  law,  and,  when  Congress  under- 
takes to  impose  a  liability  upon  interstate 
carriers  for  the  benefit  of  their  employees 
and  the  relatives  of  their  employees  in  case 
of  death  through  the  carriers'  negligence, 
in  the  absence  of  any  provision  to  the  con- 
trary in  a  treaty  or  act  of  Congress,  it  must 
be  presumed  that  such  benefits  are  not  in- 
tended for  nonresident  aliens." 

Damages  for  decedent's  pain  and  suffering 
may  be  recovered  under  this  section.  St. 
I^uis,  etc.,  R.  Co.  v.  Craft,  (1916)  237  U. 
S.  648,  35  S.  Ct.  704,  69  U.  S.  (L.  ed.) 
1160,  wherein  the  court  said: 

"The  original  act  was  adopted  by  Con- 
gress April  22,  1908.  In  its  first  section  it 
provides  for  two  distinct  rights  of  action 
based  upon  altogether  different  principles, 
althoujB^h  primarily  resting  upon  the  same 
wrongnil  act  or  neglect.  It  invests  the  in- 
jured employee  wiUi  a  right  to  such  dam- 
ages as  will  compensate  him  for  his  per- 
sonal loss  and  suffering — a  right  which 
arises  only  where  his  injuries  are  not  im- 
mediately fatal.  And  where  his  injuries 
prove  fatal,  either  immediately  or  subse- 
quently (Michigan  Central  R.  R.  v.  Vree- 
land,  supra,  p.  68;  Louisville  k  St.  Louis 
R.  R.  V.  Clark,  162  U.  S.  230,  238),  it 
invests  his  personal  representative,  as  a 
trustee  for  designated  relatives,  with  a  right 
to  such  damages  as  will  compensate  the 
latter  for  any  pecuniary  loss  which  they 
sustain  by  the  death.  At  first  there  was 
no  provision  for  a  survival  of  the  right 
given  to  the  injured  person,  and  so  under 
the  operation  of  the  rule  of  the  common  law 
it  would  die  with  him.  If  the  matter 
turned  upon  the  original  act  alone  it  is 
plain  that  the  recovery  here  could  not  in- 
clude damages  for  the  decedent's  pain  and 
suffering,  for  only  through  a  provision  for 
a  survival  of  his  right  could  such  damages 
be  recovered  after  his  death.  But  the  orig- 
inal act  is  not  alone  to  be  considered.  On 
April  6,  1910,  prior  to  the  decedent's  in- 
juries, the  act  was  'amended  by  adding  the 
following  section:'  [here  was  set  out  sec.  9.] 
No  change  was  made  in  §  1.  Taylor  v. 
Taylor,  232  U.  S.  363,  370,  68  L.  ed.  638, 
641,  34  Sup.  Ct.  Rep.  350,  6  N.  C.  C.  A. 
436.  It  continues,  as  before,  to  provide  for 
two  distinct  rights  of  action;  one  in  the 
injured  person  for  his  personal  loss  and 
suffering  where  the  injuries  are  not  imme- 
diately fatal,  and  the  other  in  his  personal 
representative  for  the  pecuniary  loss  sus- 
tained by  designated  relatives  where  the 
injuries  immediately  or  ultimately  result 
in  death.  Without  abrogating  or  curtail- 
ing either  right,  the  new  section  provides 
in  exact  words  that  the  right  given  to  the 
injured  person  'shall  survive*  to  his  per- 
sonal representative  *for  the  benefit  of  the 
same  relatives  in  whose  behalf  the  other 
right  is  given.  Brought  into  the  act  by 
way  of  amendment,  this  provision  expresses 
the  deliberate. will  of  Congress.     Its  terms 
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are  direct,  eridently  carefully  chosen,  and 
should  be  given  effect  accordingly.  It  does 
not  mean  that  the  injured  person's  right 
shall  survive  to  his  personal  representative 
and  yet  be  unenforceable  by  the  latter,  or 
that  the  survival  shall  be  for  the  benefit  of 
the  designated  relatives,  and  yet  be  of  no 
avail  to  them.  On  the  contrary,  it  means 
that  the  right  existing  in  the  injured  per- 
son at  his  death — a  right  covering  his  loss 
and  suffering  while  he  lived,  but  taking  no 
account  of  his  premature  death  or  of  what 
he  would  have  earned  or  accomplished  in 
the  natural  span  of  life — shall  survive  to 
his  personal  representative  to  the  end  that 
it  may  be  enforced  and  the  proceeds  paid 
to  the  relatives  indicated.  And  when  this 
provision  and  §  1  are  read  together  thi> 
conclusion  is  unavoidable  that  the  personal 
representative  is  to  recover  on  behalf  of 
the  designated  beneficiaries,  not  only  such 
damages  as  will  compensate  them  for  t!ieir 
own  pecuniary  loss,  but  also  such  damages 
as  will  be  reasonably  compensatory  for  the 
loss  and  suffering  of  the  injured  person 
while  he  lived.  Although  originating  in  the 
same  wrongful  act  or  neglect,  iSie  two 
claims  are  quite  distinct,  no  part  of  either 
being  embraced  in  the  other.  One  is  for  the 
wrong  to  the  injured  person,  and  is  con- 
fined to  his  personal  loss  and  suffering  be- 
fore he  died,  while  the  other  is  for  the 
wrong  to  the  beneficiaries,  and  is  confined 
to  their  pecuniary  loss  through  his  death. 
One  begins  where  the  other  ends,  and  a 
recovery  upon  both  in  the  same  action  is 
not  a  double  recovery  for  a  single  wrong, 
but  a  single  recovery  for  a  double  wrong. 
Much  stress  is  laid  upon  the  concluding 
clause  in  the  new  section,  'but.  in  such 
cases  there  shall  be  only  one  recovery  for 
the  same  injury.'  Passing  and  reserving 
the  question  of  its  application  where  there 
has  been  a  recovery  by  the  decedent  in  his 
lifetime  (see  Michigan  C.  R.  Co.  v.  Vree- 
land,  supra,  p.  70),  we  think  this  clause, 
as  applied  to  cases  like  the  present,  is  not 
intended  to  restrict  the  personal  represen- 
tative to  one  right  to  the  exclusion  of  the 
other,  or  to  require  that  he  make  a  choice 
between  them,  but  to  limit  him  to  one 
recovery  of  damages  for  both,  and  so  to 
avoid  the  needless  litigation  in  separate  ac- 
tions of  what  would  better  be  settled  once 
for  all  in  a  single  action.  This  view  given 
full  effect  to  every  word  in  the  clause,  and 
ascribes  to  it  a  reasonable  purpose  without 
bringing  it  into  conflict  with  other  pro- 
visions the  terms  of  which  are  plain  and 
unequivocal.  Had  Congress  intondrd  that 
the  personal  representative  should  make  an 
election  between  the  two  rights  of  action 
and  sue  upon  one  only,  it  is  not  easy  to 
believe  that  it  would  have  chosen  the  words 
in  this  clause  to  express  that  intention." 
See  to  the  same  effect  Kansas  Citv  Southern 
R.  Co.  V.  Leslie,  (1915)  238  U.*S.  699,  35 
R.  (t.  844,  59  U.  S.  (L.  ed.)  1478;  St. 
Louis,  etc.,  R.  Co.  V.  Craft,  (1914)  115  Ark. 
483,  171  S.  W.  1185,  following  St.  Louis, 
etc.,  R.  Co.  V.  Conarty,  106  Ark.  421,  155 


191$  Svpp.,  p.  336,  sec  d. 


RAILROADS. 


1913  Supp.,  p.  385,  sec.  t. 


?: 


8.  W.  93,  and  Kansas  City  Southern  R.  Ck>. 
V.  Leslie,  (1914)  112  Ark.  305,  167  S.  W. 
83,  Ann.  Gas.  1915B  834. 

In  Moffett  Y.  Baltimore,  etc.  R.  Co.,  (C. 
a  A.  4th  Cir.  1914)  220  Fed.  39,  the  court 
said :  "It  is  contended  by  the  plaintiff  that 
the  mother  is  entitled  to  recover,  not  only 
the  direct  damages  suffered  by  her  from  the 
loss  of  her  son,  but  that  under  the  amend- 
ment to  the  statute  of  1910  she  is  entitled 
to  recover  also  for  all  the  suffering  which 
her  son  himself  would  have  suffered  had  he 
survived.  This  doubtful  construction  of  the 
statute  is  sustained  in  Northern  Pacific  R 
Co.  V.  Macrkl,  198  Fed.  1,  117  C.  C.  A.  23 
Even  if  it  be  assumed  that  this  construction 
is  correct,  we  do  not  think  it  should  be 
extended  in  its  application  to  a  case  like 
this,  where  the  suffering  of  the  deceased 
previous  to  his  death  could  not  rest  on  any- 
thing but  conjectnire,  since  his  death  was 
instantaneous." 

Election  of  remedies.  —  The  trial  court 
does  not  commit  error  in  refusing  to  require 
the  plaintiff  to  elect  between  the  cause  of 
action  for  the  benefit  of  the  estate  and  that 
for  the  pecuniary  loss  to  the  widow  and 
next  of  kin.  St.  Louis,  etc.,  R.  Co.  y.  Rod- 
gers,  (Ark.  1916)  176  S.  W.  696. 

In  Kansas  City  Southern  R.  Co.  y.  Leslie, 
(1914)  112  Ark.  306,  167  S.  W.  83,  Ann. 
Cas.  1915B  834,  the  court  said:  "The  stat- 
ute, as  to  the  loss  of  contributions  on  ac- 
count of  the  death  of  the  husband  and 
father,  creates  a  right  of  action  for  the 
benefit  of  the  widow  and  the  next  of  kin 
wholly  independent  of  the  right  of  action 
given  to  the  injured  person  for  the  pain  and 
suffering  which  he  endured  on  account  of 
the  injury.  See  Mich.  Cent.  Ry.  Co.  y. 
Vreeland,  227  U.  S.  59,  33  Sup.  Ot.  192,  57 
L.  ed.  417.  The  latter  right  of  action  under 
the  amendatory  statute  of  April  5,  1910, 
was  made  to  survive  to  his  personal  rep- 
resentative for  the  benefit  of  his  widow 
and  next  of  kin.  In  St.  Louis  k  S.  F. 
Ry.  Co.  V.  Conarty,  supra,  we  said:  'The 
statute  as  *  *  *  amended  forbids  the 
prosecution  of  more  than  6ne  action,  and 
permits  only  .one  rocevery;  but  the  ac- 
tion is  prosecuted,  after  the  death  of  the 
injured  person,  for  the  benefit  of  the 
widow  and  next  of  kin,  and  may  include 
compensation  for  the  pain  and  suffering 
endured  by  the  injured  person  as  well 
as  for  pecuniary  loss  of  earnings  and 
oontributions;  in  other  words,  compensa- 
tion for  all  of  the  damages  resulting  from 
the  injury  for  which  the  statute  provides 
a  remedy  inures  after  the  death  of  the  in- 
jured person  to  the  benefit  of  the  widow 
and  next  of  kin,  but  must  be  recoYered  in 
one  action.'  See,  also.  Gulf,  Colo.  &  S.  F. 
Ry.  Co.  Y.  McGinnis,  228  U.  S.  173,  33  Sup. 
Ct.  426,  67  L.  ed.  786  (May  1,  1913)." 

Form  of  verdict.  —  Where  the  injured  em- 
ployee survived  the  injury  for  a  short  time 
there  may  be  recovery  for  pecuniary  loss 
to  the  widow  and  child  and  also  for  con- 
scious pain  and  suffering  endured  by  the 
deceased,  and  the  jury  need  not  specify  in 
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their  award  of  damages  the  amount  given  for 
conscious  pain  and  suffering  and  the  amount 
given  for  the  death.  Kansas  City  Soutliern 
R.  Co.  v.  Leslie,  (1916)  238  U.  S.  599,  35 
S.  Ct.  844,  69  U.  S.  (L.  ed.)  1478,  wherein 
the  court  said :  ''It  is  further  objected  that 
as  the  declaration  set  up  two  distinct  and 
independent  liabilities  springing  from  one 
wrong,  but  based  upon  different  principles, 
the  jury  should  have  been  directed  to  speci- 
fy in  their  verdict  the  amount  awarded,  if 
any,  in  respect  of  each.  This  objection  must 
be  overruled.  Of  course,  in  causes  arising 
under  this  statute  trial  courts  should  point 
out  applicable  principles  with  painstaking 
care  and  diligently  exercise  their  full  pow- 
ers to  prevent  unjust  results;  but  its  lan- 
guage does  not  expressly  require  the  jury 
to  report  what  was  assessed  by  them  on  ac- 
count of  each  distinct  liability,  and  in  view 
of  the  prevailing  contrary  practice  in  simi- 
lar proceedings  we  cannot  say  that  a  pro- 
vision to  that  effect  is  necessarily  implied. 
As  the  challenged  verdict  seems  in  harmony 
with  local  practice  and  has  been  approved 
by  the  courts  below,  the  judgment  thereon 
is  not  open  to  attack  here  upon  the  ground 
specified." 

But  the  trial  court  does  not  commit  error 
in  requiring  the  jury  to  apportion  the 
award  of  damages  so  as  to  show  what  sum 
they  found  on  the  cause  of  action  for  de- 
ceased's pain  and  suffering  and  the  cause  of 
action  in  favor  of  the  deceased's  widow  and 
next  of  kin  for  their  pecuniary  loss.  St. 
Louis,  etc.,  R.  Co.  v.  Rodgers,  (Ark.  1916) 
176  8.  W.  696,  wherein  the  court  said:  "In 
Gulf,  etc.,  Ry.  Co.  v.  McGinnis,  228  U.  S. 
173-176,  33  Sup.  Ct.  426,  67  L.  ed.  786,  it 
is  said:  Though  the  judgment  may  be  for 
a  gross  amount,  the  interest  of  each  bene- 
ficiary must  be  measured  by  his  or  her  indi- 
vidual pecuniary  loss.  That  apportionment 
is  for  the  jury  to  return.  This  will,  of 
course,  exclude  any  recovery  in  behalf  of 
such  as  show  no  pecuniary  loss.'  In  St.  L., 
I.  M.  ft  So.  Ry.  Co.  Y.  Hesterly,  228  U.  S. 
702,  33  Sup.  <5t.  703,  67  L.  ed.  1031,  it  is 
held  that  under  the  act  only  one  recovery 
can  be  had.  And  in  Taylor  v.  Taylor,  232 
U.  S.  363,  34  Sup.  Ct.  350,  68  L.  ed.  638, 
it  was  held  that  tiie  act  under  consideration 
supersedes  all  state  statutes  upon  the  sub- 
ject covered  by  it,  and  that  the  distribution 
of  the  amount  recovered  in  an  action  for 
the  death  of  an  employee  is  determined  by 
the  provisions  of  the  federal  statute  and  not 
by  the  state  laws.  See,  also.  Railway  v. 
Hesterly,  supra.  There  is  nothing  in  any 
of  these  decisions  that  requires  that  the 
jury,  in  returning  their  verdict,  should  ap- 
portion the  damages  between  the  two  causes 
of  action,  showing  the  amount  allowed  for 
the  deceased's  pain  and  suffering  and  the 
amount  allowed  for  pecuniary  loss  to  the 
widow  and  next  of  kin.  The  statute  and 
the  amendment,  as  we  construe  it,  does  not 
require  that  there  should  be  any  such  ap- 
portionment. It  does  require  that  there 
'shall  be  only  one  recovery  for  the  {>ame 
injury,'  and  the  personal  representative  is 
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entitled  to  recover  oBly  for  the  benefit  of 
those  surriv^ing  relatives  of  the  deceased 
employee  who  derived  pecuniary  assistance 
from  him  during  his  life,  and  who  therefore 
were  entitled  to  compensation  for  the  pecu- 
niary loss  resulting  to  them  from  his  death. 
As  was  said  in  the  case  of  Railway  Go.  v. 
McGinniS)  supra :  'The  recovery  must  there- 
fore be  limited  to  compensating  those  rela- 
tives, for  whose  benefit  the  administrator 
sues,  as  are  shown  to  have  sustained  some 
pecuniary  loss.' " 


Although  the  damages  awarded  by  a  jury 
should  be  apportioned  between  the  dece- 
dent's widow  and  children,  it  has  been  held 
that  if  the  jury  by  its  verdict  fails  to  make 
such  apportionment  and  no  exception  is 
taken  by  either  party  to  the  form  of  the 
verdict,  the  omission  cannot  be  considered, 
since  by  the  terms  of  the  statute  there  can 
be  but  one  recovery  for  injury  complained 
of.  Copper  River,  etc.,  R.  Co.  v.  Reed,  (C. 
C.  A.  9th  Cir.  1914)  211  Fed.  111. 


1912  Supp.,  p.  336,  sec.  4. 

Scope  and  purpose.  —  While  §  4  of  the 
act  of  1910  permits  cars  with  defective 
equipment  to  be  hauled,  without  liability 
for  the  statutory  penalty,  from  the  place 
where  the  defects  are  discovered  to  the  near- 
est available  point  for  making  repairs,  it 
distinctly  excludes  from  this  permission  all 
cars  which  can  be  repaired  at  the  place 
where  they  are  found  to  be  defective,  and 
also  declares  that  nothing  therein  shall  be 
construed  to  permit  the  hauling  of  defective 
cars  "by  means  of  chains  instead  of  draw- 
bars" in  association  with  other  cars  in  com- 
mercial use,  unless  the  defective  cars  "con- 
tain live  stock  or  perishable  freight.''  U.  S. 
V.  Erie  R.  Co.,  (1915)  237  U.  S.  402,  35 
S.  Ct.  621,  69  U.  S.  (L.  ed.)  1019,  reversing 
(C.  C.  A.  3d  Cir.  1914)  212  Fed.  853. 

It  is  manifestly  the  purpose  of  this  stat- 
ute in  cases  where  equipment  on  any  car 
may  become  defective  to  permit  the  rail- 
road company  to  haul  the  same  to  the  near- 
est available  point  where  the  proper  repairs 
can  be  speedily  made.  Any  movement  of  a 
defective  car  was  held  to  be  a  violation  of 
the  act  as  originally  passed.  It  was  un- 
doubtedly the  purpose  of  Congress  in  adopt- 
ing the  amendment  of  1910  to  somewhat 
relax  the  rigid  rule  which  had  theretofore 
been  announced  as  to  the  time  within  which 
repairs  of  defective  cars  should  be  made. 
United  States  v.  Chesapeake,  etc.,  R.  Co. 
(C.  C.  A.  4th  Cir.  1914)  213  Fed.  748. 

"Necessary"  movement  of  car.  —  A  car 
can  be  moved  for  purposes  of  repair  under 
the  proviso  of  this  section  only  when  such 
a  movement  is  necessary;  that  is,  when  the 
repair  is  of  a  character  which  requires  the 
talcing  of  the  car  to  some  particular  point, 
and  the  movement  which  is  permitted  must 
be  for  the  purpose  of  making  repairs.  Chi- 
cago, etc.,  R.  Co.  V.  United  States,  (C.  C.  A. 
8th  Cir.  1913)  211  Fed.  12. 

The  requirement  of  this  section  that  the 
movement  of  a  car  for  the  purpose  of  repair- 
ing a  defective  equipment  must  be  "neces- 
sary" will  not  be  interpreted  to  mean  that 
it  be  practicable,  convenient  or  expedient. 
United  States  v.  Atchison,  etc.,  R.  Co.,  (S. 
D.  Cal.  1916)  220  Fed.  215,  wherein  the 
sole  question  involved  was  whether  or  not, 
upon  the  discovery  of  an  inhibited  defect  in 
the  equipment  of  a  car,  the  common  car- 
rier may  haul  the  car  in  the  usual  and  ordi- 
nary way  from  the  place  where  the  defect  is 
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first  discovered  to  the  nearest  place  where 
such  repairs  are  necessary,  because  of  the 
existence  of  such  defect,  are  usually  and 
ordinarily  made,  in  spite  of  the  fact  that 
with  but  little  if  any  inconvenience  or 
interference  with  the  practicable  operation 
of  the  carrier's  business,  such  repair  could 
have  been  made  upon  the  ground,  and  with- 
out any  necessity  of  moving  the  car  or  sub- 
jecting employees  of  the  carrier  to  risk  of 
injury.  The  court  said :  "It  is  apparent  to 
me  from  a  careful  reading  of  the  Safety 
Appliance  Act,  together  witli  its  amend- 
ments, that  Congress  intended  that  an  'ab- 
solute' duty  was  to  be  cast  upon  common 
carriers  operating  the  usual  instrumentali- 
ties of  interstate  commerce;  that  such 
absolute  duty  required  of  such  common  car- 
riers the  doing  of  the  certain  precise  definite 
things  specified  in  the  statute;  that  the 
considerations  impelling  the  requirement  of 
these  things  were  those  looking  to  human 
safety  and  the  protection  of  the  lives  of  the 
thousands  of  employees  engaged  in  and 
about  the  work  incident  to  the  carrying  on 
of  interstate  conmierce.  Under  such  cir- 
cumstances this  court  feels  that  considera- 
tions of  'convenience,'  'practicability,'  or 
'expediency'  should  not  be  permitted  to 
fritter  away  or  lessen  the  most  com- 
mendable purpose  of  the  act  in  question, 
and  that  a  defendant  should  not  be  per- 
mitted to  claim  the  benefit  of  the  remedial 
amendment  above  referred  to,  unless  such 
defendant  clearly  and  indisputably  brings 
itself  within  the  purview  thereof.  If  each. 
be  the  correct  and  rational  interpretation 
of  the  entire  act,  then  in  order  that  the 
movement  of  a  car,  such  as  is  involved  here- 
in, can  be  justified,  it  must  be  shown  by  the 
carrier  that  such  movement  was  necessarif, 
in  order  that  the  required  repairs  might  be 
made,  and  that  such  repairs  could  not  he 
made  except  at  the  repair  point  to  which 
the  car  was  moved.  It  will  not  suffice,  in 
my  judgment,  to  hold  that  the  word  'neces- 
sary' is  the  substantial  equivalent  of  'con- 
venient,'  or  that  it  should  be  qualified  by 
the  phrases  'practicably'  or  'economically;' 
so  to  hold  would  be  to  place  convenience, 
practicability,  and  economy  above  human 
life,  and  that  this  court  will  not  do.  It  is 
clearly  apparent,  from  the  agrred  state- 
ment of  facts,  that  it  would  have  been 
very  easy  for  the  defendant  to  have 
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an  appropriate  repairman  from  its  repair 
track  to  the  transfer  track,  where  the  car 
in  question  was  standing.  It  would  have 
been  equally  easy,  or  possibly  less  so,  if  the 
engine  had  been  made  use  of,  for  the  switch- 
ing crew  to  have  sent  to  the  repair  track 
for  the  materials  necessary  to  effectuate  an 
adequate  repair.  It  is  suggested  in  the 
agreed  statement  of  facts  that  the  crew  did 
not  have  in  their  possession,  or  upon  their 
engine,  a  clevis  and  clevis  pin  of  the  size, 
type,  and  kind  necessary  to  make  the  re- 
quired repairs.  It  does  not  appear,  how- 
ever, that  they  did  not  have  in  some  other 
place,  to  wit,  upon  the  other  end  of  tlie  car 
in  question,  such  clevis,  or  that  they  did  not 
have  at  hand  a  different  sized  clevis  or 
other  instrumentality  which  could  have 
been  used  for  the  precise  repair  then  neces- 
sary. In  any  event,  it  does  not  appeal  to 
the  court  that  the  movement  of  the  car 
complained  of  by  the  government  was  neces- 
sary; in  order  that  the  repair  could  be 
made,  nor  that  the  repair  could  not,  con- 
sistently with  a  proper  operation  of  de- 
fendant's railway  even,  have  been  made, 
at  the  point  where  the  defect  was  original- 
ly discovered." 

Proviso  as  applicable  to  cars  not  properly 
equipped  at  beginning  of  journey.  —  A  rail- 
road company  cannot  claim  immunity 
within  the  terms  of  the  proviso  of  this 
section  unless  it  proves  that  the  car  was 
properly  equipped  when  it  began  its  journey 
and  became  defective  oit  the  road.  Thus 
in  United  States  v.  Trinitv,  etc.,  R.  Co.,  (C. 
C.  A,  5th  Cir.  1913)  211  Fed.  448,  the  proof 
of  the  plaintiff  showed  without  contra- 
diction the  existence  of  the  defect,  and  that 
the  car,  while  this  defect  existed,  was 
moved  in  a  through  freight  train  engaged 
in  interstate  commerce,  from  Houston  to 
Galveston.  The  defendant's  testimony  tend- 
ed to  show  an  inspection  at  Tom  Ball,  the 
divisional  point,  and  that  all  cars  in  that 
particular  train  were  properly  equipped; 
that  the  defendant  did  not  maintain  at 
Houston  a  repair  shop,  but  that  the  termi- 
nal company  did  repairs  for  it  in  cases  of 
necessity;  that  defendant  did  not  inspect 
through  trains  at  that  point,  which  was  a 
few  hours  run  from  Tom  Ball;  that  it  did 
maintain  a  repair  shop  at  Galveston,  which 
was  a  few  hours  run  from  Houston.  There 
was  evidence  tending  to  show  that  the  de- 
fendant was  not  aware  of  the  defect  until 
it  was  pointed  out  to  one  of  its  employees 
in  the  yard  at  Galveston.  Holding  that  the 
evidence  of  the  defendant  did  not  bring  it 
under  the  proviso  of  this  section,  the  court 
said:  '^Unless  the  evidence  of  the  defend- 
ant tends  to  show,  in  addition  to  the  facts 
above  recited,  to  wit  (that  the  car  was 
properly  equipped  at  starting  on  the 
journey,  and  became  defective  while  being 
used  on  the  line  of  railroad  of  defendant), 
that  the  movement  of  the  car  in  the  train 
was  necessary  to  repair  the  defect,  and  that 
the  repair  could  not  have  been  made  except 
at  such  repair  point,  then  the  defendant 
has  not  brought  itself  under  the  proviso, 


and  there  was  no  questicm  of  disputed  facts 
to  submit  to  the  jury.  Certainly  there  is  no 
evidence  in  the  record  that  in  the  slightest 
degree  tends  to  prove  these  last-mentioned 
requisites.  Bear  in  mind  that  under  the 
Safety  Appliance  Act  of  1893,  (6  Fed.  Stat. 
Annot.  752)  and  the  amendments,  ignor- 
ance of  defects  does  not  excuse.  The  duty 
to  have  and  maintain  in  good  order  the 
safety  appliances  required  is  a  positive  duty 
imposed  on  the  carrier  by  the  statute,  and 
that  the  defendant  in  the  instant  case  seeks 
to  avoid  responsibility  for  the  violation  of 
this  duty  by  pleading  the  proviso  of  the  act 
of  1910.  By  all  the  canons  of  construction, 
it  must  clearly  bring  itself  within  the  terms 
of  the  proviso  before  it  can  demand  immuni- 
ty. U.  S.  V.  Dickson,  15  Pet.,  star  page 
165,  166,  10  L.  ed.  689." 

Proviso  as  applicable  to  switching  opera- 
tions.—  The  proviso  was  not  intended  to 
exclude  switching  operations  or  the  use  of 
defective  equipment  while  cars  were  being 
operated  within  the  yard  limits.  United 
States  V.  Chesapeake,  etc.  R.  Co.,  (C.  0.  A. 
4th  Cir.  1914)  213  Fed.  748,  wherein  the 
court  said:  ''It  is  a  matter  of  common 
knowledge  that  the  danger  incident  to 
coupling  cars  is  as  great,  if  not  greater,  in 
switching  yards  than  on  the  line  between 
stations.  The  fact  that  the  statute  pro- 
vides that  'such  car  may  be  hauled  from 
the  place  where  such  equipment  was  first 
discovered  to  be  defective  or  insecure  to  the 
nearest  available  point  where  such  car  can 
be  repaired'  clearly  shows  that  it  was  the 
purpose  of  Congress  not  to  permit  unneces- 
sary delay  in  making  repairs  of  defective 
equipment  by  keeping  such  cars  on  side 
tracks  and  moving  them  from  place  to  place 
unless  it  should  1^  for  the  purpose  of  haul- 
ing them  to  the  nearest  available  point  for 
the  purpose  of  making  needed  repairs.  Dis- 
trict Judge  Sessions,  in  the  case  of  United 
States  V.  Pere  Marquette  Railroad  Co.  (D. 
C.)  211  Fed.  220,  in  referring  to  the  con- 
tention that  in  that  case  the  movement  of 
the  train  in  question  was  what  is  known  as 
a  switching  movement,  and  that  under  this 
proviso  did  not  apply,  said  :  'The  name  giv- 
en to  the  movement  is  of  no  importance,  and 
its  character  is  not  controlling.  That  the 
use  of  a  car  whose  coupling  apparatus  is 
inoperative  upon  the  tracks  of  a  railroad 
company  engaged  in  interstate  commerce 
and  in  connection  with  such  commerce,  eith- 
er in  a  switch  yard,  or  in  actual  road  serv- 
ice upon  the  main  line,  is  a  violation  of  the 
Safety  Appliance  Acts,  is  no  longer  an  open 
question.*  To  hold  that  this  proviso  applies 
only  to  trains  operated  on  lines  between 
stations  would  in  a  large  measure  deny  pro- 
tection to  those  for  whose  benefit  the  law 
was  passed  and  give  a  narrow  and  artificial 
construction  to  the  statute." 

Effect  of  proviso  on  liability  of  railroad 
for  injury  to  employee.  —  "The  supplemen- 
tary Act  of  April  14,  1910,  e.  160,  sec.  4, 
relieves  the  carrier  from  the  statutory  pen- 
alties while  the  car  is  being  hauled  to  ^e 
nearest  available  point  where  it  can  be  re- 
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paired,  but  expressly  provides  that  it  shall 
not  be  construed  to  relieve  from  liability 
for  injury  to  an  employee  in  connection 
with  the  hauling  of  the  car.  The  next  sec- 
tion recites  that  under  sec.  4  the  movement 
of  a  car  with  defective  equipment  may  be 
made  within  the  limits  there  specified  with- 
out incurring  the  penalties,  'H>ut  shall  in 
all  other  respects  be  unlawful."  Whether 
or  not  the  absolute  liability  created  by  the 
earlier  act  extended  to  the  present  case,  and 
we  are  far  from  implying  that  it  did  not, 
the  Act  of  1910  imports  with  unmistakable 
iteration,  that  the  liability  exists.  Under 
the  instructions  of  the  court  the  jury  must 


have  found  that  the  defect  was  the  proxi- 
mate cause  of  the  injury,  as  that  was  made 
a  condition  of  the  plaintiff's  right  to  recov- 
er. If  so,  the  fact  that  the  plaintiff's  con- 
duct contributed  to  the  result  was  not  a 
defense.  Act  of  April  22,  1908,  c.  149,  sees. 
3,  4;  35  Stat  65,  66.  Grand  Trunk  West- 
em  Ry.  V.  Lindsay,  233  U.  S.  42.  In  view  of 
the  statutes  it  is  unnecessary  to  consider 
the  limits  to  the  plaintiff's  authority  by 
his  instructions  from  above.  In  any  view 
of  the  evidence  he  was  not  withdrawn  from 
the  protection  of  the  acts."  Great  Northern 
R.  Go.  V.  Otos,  (1916)  239  U.  S.  349.  36  S. 
Ct  124. 


REPLEVIN. 


Vol.  VI,  p.  766,  sec.  934. 

State  courts  have  no  jurisdiction  of  prop- 
erty  affected  by   this  section.     Galveston. 


etc.,  R.  Ck>.  T.  Terrsfas.    (Tex.  1914)   171 
S.  W.  303. 


RIVERS,  HARBORS  AND  CANALS. 

Vol.  VI,  p.  787,  sec.  2476. 

This  section  is  cited  in  Dorrington  v.  Detroit  (C.  C.  A.  6th  Cir.  1916)  223  Fed.  232. 

Vol.  VI,  p.  790,  sec.  5251. 

Thia  section  is  cited  in  United  States  t.  Msckey,  (E.  D.  Okla.  1913)  214  Fed.  137. 

Vol.  VI,  p.  793,  sec.  5. 

TUs  section  is  cited  in  Dorrington  v.  Detroit,  (C.  C.  A.  6tli  CHr.  1915)  223  Fed.  232. 


Vol.  VI,  p.  805,  sec.  9. 

State  and  federal  control.  —  To  the  same 
effect  as  the  original  note,  see  Chicago  y. 
Chicago  Transp.  Co.,  (C.  C.  A.  7th  Cir. 
1915)  222  Fed.  238,  L.R.A.  1915F  1062, 
wherein  the  court  held  a  municipal  ordi- 
nance to  be  unreasonable  which  undertook 
to  forbid  vessels  to  approach  its  drawbridges 
while  a  red  ball  by  day  or  a  red  lantern 
by  night  was  displayed  in  an  elevated  posi- 
tion thereon.  The  court  said:  "The  ques- 
tion of  law  is:  May  the  city,  by  posting  a 
universal  *No,'  excuse  itself  from  having 
bridge  tenders  on  duty  who  shall  answer  a 
vessel's  request  for  passageway  by  giving 
promptly  the  information  that  is  appropriate 
to  the  immediate  occasion?    We  think  not. 
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The  red  ball  or  lantern,  however,  normally 
elevated  in  advance  of  any  inquiry,  gives  no 
answer  to  a  present  question,  conveys  no 
information  bevond  that  furnished  bv  the 
closed  bridge  itself  by  day,  and  by  the  lights 
required  by  government  regulations  at 
night.  To  exercise  reasonably  its  subordi- 
nate power  the  city  should  have  bridge  tend- 
ers at  their  posts  of  duty  and  should  pro- 
vide them  means  for  answering  definitely 
and  promptly  the  inquiries  of  vessels  de- 
siring to  pass  through  the  drawbridges." 

Citation  of  section.  —  Kansas  City  South- 
em  R.  Co.  V.  Kaw  Vallev  Drainage  Dist, 

(1914)  233  U.  S.  76,  34  8,  Ct  564,  58  U.  a 

(L.  ed.)   857. 
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Vol.  VI,  p.  817,  sec.  15. 

This  section  does  not  absolutely  forbid 
anchorins  in  navigable  waters,  except  only 
at  such  places  as  would  necessarily  prevent 
the  passage  of  other  vessels  or  obstruct 
them  in  passing  to  such  an  extent  as  to 
make  the  effort  to  do  so  a  dangerous  ma- 
neuver. If  a  vessel  anchors  at  a  point  in 
the  channel  where,  notwithstanding  such 
anchorage,  other  vessels  navigated  with  the 
care  the  situation  requires  can  safely  psss, 
then  she  has  neither  violated  the  statute 
nor  rendered  herself  liable  under  the  general 
rules  applicable  to  navigation  even  though, 
she  has  to  a  certain  extent  obstructed  the 
channel.  The  Starthleven,  (G.  G.  A.  4th 
Cir.  1914)   213  Fed.  975. 

The  duty  imposed  on  vessels  coming  to 
anchor  in  navigable  channels  is  to  see  that 
they  do  not  under  any  circumstances,  acci- 
dents excepted,  prevent  or  obstruct  the  pas- 
sage of  other  vessels  or  craft.  The  Poco- 
huntas,  (S.  D.  N.  Y.)  217  Fed.  136,  where- 
in the  steamship  was  held  to  be  at  fault 
for  neglecting  such  appropriate  measures, 
in  coming  to  anchor,  as  would  have  prevent- 
ed unnecessary  encroachment  on  the  fair 
war. 

Liability  of  owner  for  failure  to  mark 
wreck.  —  The  volunteer  conduct  of  officials 
of  the  United  States  in  placing  a  marking 
buoy  at  the  request  of  the  owners  of  a  sunk- 
en vessel  which  was  not  abandoned  will 
not  relieve  the  latter  from  liability  for  in- 
jury to  another  vessel  due  to  the  misplace- 
ment of  the  buoy.  Lehigh,  etc.,  Goal  Go.  v. 
Hartford,  etc.,  Transp.  Go.,  (S.  D.  N.  Y. 
1914)  220  Fed.  348,  wherein  the  court  ap- 
plying this  section  said:  "The  importance 
of  this  legislation  is  obvious,  and  the  ten- 
dency of  the  courts  has  been  to  hold  owners 
strictly  to  the  requirement  of  the  statute. 
Thus,  in  the  leading  case  of  The  Anna  M. 
Fahy,  153  Fed.  8G8,  83  C.  C.  A.  48,  the 
Circuit  Court  of  Appeals  for  the  Second 
Circuit  held  that  the  duty  cast  upon  the 
owner  cannot  be  delegated,  and  the  general 
trend  of  the  decisions  under  this  statute 
may  be  gathered  from  The  Macy,  170  Fed. 
930,  96  C.  C.  A.  146;  People's  Coal  Go.  v. 
Second  Pool  Coal  Co.,  ( D.  G.)  181  Fed.  609, 
affirmed  Second  Pool  Coal  Co.  v.  People's 
Coal  Co.,  188  Fed.  802,  110  C.  C.  A.  626; 
The  Mary  S.  Lewis,  (D.  G.)  126  Fed.  848. 
Apparently  there  is  not  any  reported  case 
where  the  facts  are  as  here;  i.  e.,  where 
the  government  officials  have  marked  the 
wreck  in  response  to  the  request  of  the 
owner,  although  the  owner  has  retained 
control  at  all  times.  The  case  of  McCaulIey 
v.  City  of  Philadelphia,  119  Fed  580,  56 
C.  G.  A.  100,  is  not  in  point,  because  there 
the  War  Department  had  taken  charge  of 
the  removal  of  a  sunken  wreck  under  au- 
thority of  an  act  of  Congress.  Two  Eng- 
lish cases  are  cited  in  support  of  respond- 
ent's proposition  that  the  duty  may  be  dele- 
gated or  transferred  by  the  owner  to  the 
United  States.  In  the  S.  S.  Utopia, 
[1893]   Appeal  Cases,  492,  it  appears  that 
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the  port  authority  undertook  the  duty  of 
indicating  the  position  of  the  wreck.  In 
that  case  the  Utopia  had  been  sunk  by  col- 
lision with  her  majesty's  ship  Anson,  in 
Gibraltar  Bay,  on  March  17,  1891.  From 
the  17  th  to  the  23d  of  March,  the  wreck 
was  lighted  by  her  owners.  The  acting 
captain  of  the  port  of  Gibraltar  then  com- 
plained to  the  manager  for  the  owners  of 
the  Utopia  that  the  lights  were  not  suffi- 
cient and  were  not  properly  looked  after, 
and  gave  an  order  to  one  Adair,  a  boarding 
officer,  to  have  a  hulk  moored  in  the  vicini- 
ty of  the  wreck  in  order  to  warn  vessels 
in  accordance  with  the  Board  of  Trade  In- 
structions. Adair  agreed  with  the  owner 
of  a  hulk  that  she  should  be  placed  near 
the  wreck  in  the  position  and  exhibiting  the 
lights  described  in  these  instructions,  and 
on  the  23d  of  March  the  hulk  was  accord- 
ingly anchored  and  the  expense  thereof  was 
defrayed  by  the  port  authority.  It  is  clear, 
and  so  the  court  holds,  that  the  port  au- 
thority at  Gibraltar  had,  for  the  time  being, 
taken  away  from  the  owners  the  duty  of 
lighting  the  wreck,  and  had  caused  that 
work  to  be  done  as  he  (the  port  authority) 
deemed  proper,  and  thus  had  relieved  tiie 
owners  of  responsibility.  It  will  be  seen, 
therefore,  that  on  facts  The  Utopia  is  radi- 
cally different  from  the  case  at  bar.  In  The 
Douglas,  (1882)  7  Probate  Division  151, 
the  facts  are  much  nearer  those  in  the  case 
at  bar.  If  it  were  not  for  the  act  of  1899, 
that  case  might  be  regarded  as  of  much 
service  to  the  contention  of  respondent,  al- 
though I  confess  that  I  am  not  in  sympathy 
with  the  opinion  of  the  eminent  Lord  Chief 
Justice  who  wrote  for  reversal.  -Under  the 
Removal  of  Wrecks  Act  1877,  it  seems  that 
the  harbor  master  'may'  remove  any  vessel 
that  is  sunk  and  'may'  light  or  buoy  her 
until  removal.  Cotton,  L.  J.,  held  that  under 
this  act  it  was  the  duty  of  the  harbor  mast- 
er to  put  up  lights  and  remove  the  obstruc- 
tion. In  effect,  he  concluded  that  'may' 
meant  'must.'  But  Lord  Coleridge  and 
Brett,  L.  J.,  held  on  the  facts  that  the  own- 
ers of  the  wreck  should  be  absolved  from 
responsibility.  The  facts,,  briefly  stated, 
were  that  the  Douglas  had  been  sunk  in  a 
collision,  and  her  master,  having  been 
thrown  into  the  water,  was  taken  in  a  boat 
to  near  Gravesend.  A  tug  called  the  En- 
deavor went  to  Gravesend,  where  the  mate 
of  the  Douglas  instructed  the  captain  of 
the  Endeavor  to  go  to  the  harbor  master 
and  request  him  to  take  care  of  the  wreck. 
The  harbor  master  said  he  would  do  this, 
and  his  answer  was  reported  to  the  mate  of 
the  Douglas;  but,  before  any  lights  were 
fixed  to  the  wreck,  the  Mary  Nixon  struck 
against  the  sunken  Douglas  and  sustained 
the  injury  in  respect  of  which  the  action 
was  brought.  Lord  Coleridge  held  that  on 
these  facts  the  harbor  master  undertook  to 
do  the  duty  which  he  had  authority  to  per- 
form under  the  statute,  and  that  the  mate 
of  the  Douglas  had  fair  ground  for  suppos- 
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ing  tliat  he  would  perform  it,  and  under 
these  circumatanceB  he  was  of  opinion  that 
there  was  no  ground  for  finding  that  the 
master  and  the  mate  of  the  Douglas  were 
guilty  of  actionable  negligence.  If  this 
authority  were  to  be  followed,  I  am  frank 
to  say  that  it  would  be  difficult  to  dis- 
tinguish it  from  the  case  at  bar,  were 
we  dealing  only  with  the  act  of  1868. 
But  it  must  be  assumed  that,  if  there 
were  any  exception  intended  in  the  act 
of  1899,  such  exception  would  have  been 
written  into  the  statute.  The  act  of  1899 
is  so  phrased  that  the  duty  of  the  owner  is 
expressed  in  unmistakable  terms,  and  if  it 
was  contemplated  that  the  volunteer  con- 
duct of  officials  of  the  United  States  would 
relieve  the  owners  of  a  vessel  not  abandoned 
of  the  responsibility  placed  upon  them,  tiiat 
intention  could  have  readily  been  expressed. 
The  fact  that  it  was  not  expressed  in  a 
statute  which  deals  so  comprehensively  with 
this  general  subject-matter  is,  I  think,  con- 
clusive upon  the  proposition  that  the  duty 
of  an  owner  under  this  statute  cannot  be 
delegated  to  the  United  States  any  more 
than  it  can  be  to  a  private  person.  While 
occasionally  an  owner,  acting  in  good  faith 
and  intelligently,  may,  because  of  the  mis- 
taken judgment  of  a  government  official,  be 
subjected  to  hardship,  yet  in  the  long  run 

Vol.  VI,  p.  820,  sec.  19. 

This  section  is  cited  in  Lehigh,  etc.,  Coal  Co.  t.  Hartford,  etc.,  Transp.  Co.,  (S.  D.  N.  T. 
1914)  220  Fed.  348. 


safety  of  navigation  will  be  better  assured 
and  the  rights  of  owners  of  vessels,  injured 
without  fault  on  their  part,  better  safe- 
guarded, by  a  strict  construction  of  this 
statute,  rather  than  by  loose  construction 
which  will  open  up  new  avenues  of  escape, 
more  especially  as  there  cannot  be  any  re- 
covery against  the  government  for  the  mis- 
placing of  a  buoy  by  a  government  officiaL 
Fluching  Ferry  Co.  v.  United  States,  6  Ct. 
CI.  1,  7." 

Anchoring  in  fog.  —  In  The  Hilton,  (£. 
D.  Va.  1914)  213  Fed.  997,  it  was  held  that 
the  collision  was  the  result  of  the  com- 
bined negligence  of  the  two  vessels.  Be- 
sponsibility  rested  on  one,  a  large  ship,  be- 
cause she  so  anchored  in  a  fog  that  when 
she  swung,  her  stem  came  within  60  or  60 
feet  of  the  banks  of  the  deep  water  channel 
by  reason  of  her  failure  to  use  both  her 
stem  and  bow  anchors  which  would  have 
kept  the  vessel  parallel  w^ith  instead  of 
across  the  channel.  The  other  was  held  ac* 
countable  because  she  was  proceeding  at  an 
imreasonable  rate  of  speed  in  a  fog,  the 
court  holding  that  she  should  have  r^uoed 
her  speed,  and  if  necessary,  stopped  and  re- 
versed, and  should  have  been  sufficiently  in 
control  of  her  movements  so  as  to  have 
stopped  in  time  to  avoid  collision  after 
sighting  the  anchored  vessel. 


Vol.  VI,  p.  821,  sec.  20. 


This  section  is  cited  in  Lehigh,  etc.  Coal  Co.  v.  Hartford,  etc.,  Transp.  Co.,  (S.  D.  N.  T. 
1914)  220  Fed.  348. 


Vol.  VI,  p.  822,  sec.  2. 

Admissibility  in  evidence.  —  Bules  pro- 
mulgated by  the  Secretary  of  War,  pur- 
suant to  this  sjct,  regulating  the  running  of 
loose  logs  on  the  Snoqualmie  and  Snohomish 
rivers,  were  held  to  be  inadmissible  in  evi- 
dence in  an  action  by  the  owners  of  the 
banks  of  the  rivers  to  recover  damages  due 
to  log  jams.  Johnson  v.  Irvine  Lumber  Co., 
(1914)  79  Wash.  520,  140  Pac.  577,  where- 
in the  court  said:  "These  rules  were  pro- 
mulgated pursuant  to  an  act  of  Congress 
approved  May  9,  1900  (31  Stats,  at  I^rge, 
172,  c.  387,  authorising  the   Secretary  of 

1909  Supp.,  p.  601,  sec.  4. 

Duty  to  open  drawbridges.  ^  See  Dorrington  v.  Detroit,  (C.  C.  A.  6ih  Cb.  1916)  223 
Fed.  232. 
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War  to  make  regulations  governing  the 
running  of  loose  logs  on  certain  rivers,  in- 
cluding the  Snoqualmie  and  Snohomish. 
The  rules  in  eflfect  provide  that  river  drivers 
shall  so  conduct  their  operations  as  to  pre- 
vent the  formation  of  jams.  The  rules  were 
not  competent  evidence.  They  were  promul- 
gated in  aid  of  navigation,  not  for  the  pro- 
tection of  the  owners  of  the  banks  of  the 
rivers.  If  the  respondents  had  sustained  an 
injury  while  they  were  lawfully  exercising 
a  right  of  navigation,  a  different  question 
would  be  presented." 


SALVAGE. 


1914  Supp.,  p.  384,  sec.  1. 

For  an  application  of  this  section  see  The  Koanoke,  (0.  C.  ▲.  0th  Cir.  1914)  214  Fed.  63. 


1914  Supp.,  p.  384,  sec.  2. 

Salvage  service  distinguished  from  tow- 
age.—  A  salvage  service  is  a  service  which 
is  voluntarily  rendered  to  a  vessel  needing 
assistance  and  is  designed  to  relieve  her 
from  some  distress  or  danger  either  present 
or  to  be  reasonably  apprehended    A  towage 

1914  Supp.,  p.  384,  sec.  3. 

Amount  of  remuneration.  —  In  admiralty 
courts  the  victims  of  marine  disasters,  fire, 
wreck  or  other  calamity,  are  compelled, 
under  the  guise  of  salvage  awards,  £:>  pay 
for  services  rendered  in  escaping  the  danger, 
not  on  the  principle  of  a  quantum  meruit 
or  remuneration  pro  opere  et  Uibore,  but  aa 


service  is  one  which  is  rendered  for  the 
mere  purpose  of  expediting  her  voyage, 
without  reference  to  any  circumstances  of 
danger.  The  Roanoke,  (G.  C.  A.  9th  Cir. 
1914)  214  Fed.  63. 


a  reward  for  personal  services  voluntarily 
rendered,  and  as  an  inducement  to  mariners 
in  such  dangerous  enterprise  to  save  life 
and  property.  J.  M.  Guffy  Petroleum  Co. 
V.  Borison,  (C.  C.  A.  6th  Cir.  1914)  211 
Fed.  594. 


SEAMEN. 


Vol.  VI,  p.  864,  sec.  4527. 

An  actual  formal  discharge  is  not  neces- 
sary in  order  to  entitle  an  owner  to  dis- 
charge his  obligation  to  a  seaman  by  pay- 
ing him  a  month's  wages,  as  provided  for  in 
this  section.    Tlie  conduct  of  the  master  or 


owner,  or  the  existing  circumstances,  may 
be  such  as  in  law  to  discharge  a  seaman 
from  his  contract.  Manhattan  Canning  Co. 
V.  Wilson,  (C.  C.  A.  9th  Cir.  1914)  217  Fed. 
41. 


Vol.  VI,  p.  865,  sec.  4528. 


"Seaman"  does  not  include  a  deckhand  on  a  barge  whose  duty  it  is  to  dean  and  load 
the  same  and  who  is  employed  under  an  ordinary  contract  of  hiring.  The  J.  P.  Schuh, 
(S.  D.  Ala.  1915)  223  Fed.  456. 


Vol.  VI,  p.  866,  sec.  4529. 

Sufficient  cause.  —  A  claim  of  off-set  for 
articles  intrusted  to  a  seaman  as  chief  stew- 
ard when  he  shipped,  and  not  accounted  for 
by  him  at  the  end  of  the  trip,  with  no  proof 
of  negligence  on  his  part,  does  not  furnish 
the  sufficient  cause  required  by  this  section 
to  relieve  for  the  penalties  therein  provided. 
Schmidt  v.  Pacific  Mail  Steamship  Co., 
(N.  D.  Gal.  1913)  209  Fed.  264. 


Penalty  remitted.  —  It  has  been  uniform- 
ly held  that  the  penalty  will  not  be  imposed 
in  any  case  where  there  is  a  fair  ground  of 
dispute,  and  if  imposed  nevertheless,  will 
be  remitted.  Pacific  Mail  S.  S.  Co.  v. 
Schmidt,  (C.  C.  A.  9th  Cir.  1914)  214  Fed. 
513. 
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VoL  VI,  p.  873,  sec.  45S«. 


SEAMEN. 


VoL  VI,  p.  930,  sec  4dlt. 


Vol.  VI,  p.  873,  sec.  4535. 

This  section  is  cited  in  The  Samuel  Little,  (a  C.  A.  2d  dt.  1916)  221  Fed.  308. 

Vol.  VI,  p.  874,  sec.  4536. 

Coastwise  voyages.  —  Subsequent  legislation  excludes  seaman  engaged  in  ooastwiae 
trade  from  the  exemption  contained  in  this  section.  Inter-Island  Steam  Navigaticm  Co. 
V.  Byrne,  (1016)  230  U.  S.  450,  86  S.  Ot.  132,  affirming  (1014)  22  Hawaii  60. 


Vol.  VI,  p.  876,  sec.  4539. 

"Verified  by  an  entry  in  the  official  log 
book*'  aa  used  in  this  section  means  veri- 
fied as  required  by  section  4638,  that  is, 
signed  by  the  master,  and  attested  by  the 
mate  and  one  of  the  crew,  snd  unless  the 


entry  is  so  verified  the  shipping  oommission- 
er  cannot  allow  deductions  therefor.  Unit- 
ed States  V.  McDonald,  (N.  D.  GaL  1914) 
217  Fed.  686. 


set-off  would  make  the  steward  under  an 
ordinarv  contract  of  employment  an  insur- 
er of  all  articles  entrustcKi  to  him.  Schmidt 
V.  Psicific  Mail  Steamship  Co.,  (N.  D.  GaL 
1013)  200  Fed.  264. 


Vol.  VI,  p.  879,  sec.  4547. 

Offset. —  The  valid  claim  of  a  seaman  for 
wages  may  not  be  defeated  by  offsetting 
against  it  the  loss  of  certain  silyerware  en- 
trusted to  him  as  chief  steward  when  he 
shipped  and  not  accounted  for  by  him  at 
the  end  of  the  trip.    Such  an  allowance  of 

Vol.  VI,  p.  893,  sec.  4568. 

The  statutory  provision  concerning  one 
third  of  the  allowance  contemplates  a 
shortage  of  the  allowance  of  a  single  article 
of  provision  and  not  the  total  amount  of 
provisions  to  be  furnished.  That  this  is 
the  meaning  of  the  statute  is  not  onl^  to 
be  gathered  from  a  reading  of  the  section; 
but  the  difficulty  of  determining  the  relative 
quantity  of  provisions  furnished — where 
part  of  the  required  schedule  is  to  be  meas- 
ured by  weight,  as  meat  and  bread,  and  part 

a 

Vol.  VI,  p.  895,  sec.  4569. 

Payment  for  medical  services.  —  The 
owner  of  a  vessel  is  liable  for  the  expenses 
of  effecting  a  cure  for  a  seaman  injured  in 
his  employ,  so  far  as  a  cure  is  possible  hj 
ordinary  medical  means,  and  this  liabili- 
ty exists  even  where  the  owner  has  not  been 
negligent,  and  may  be  enforced  in  rem,  and 
is  not  relieved  by  the  negligence  of  the  sea- 

Vol.  VI,  p.  930,  sec.  4612. 

A  steward  is  a  seaman  and  as  such  with-      SS.  Co.  v.   Schmidt,    (CCA.  0th  Cir. 
in  the  admiralty  jurisdiction.    Pacific  Mail      1014)  214  Fed.  613. 
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by  quantify,  as  rice,  molasses,  and  picklea 
— ^points  to  tlie  same  conclusion.  Further, 
the  resultant  hardship  might  be  much 
greater  if  the  total  deprivation  was  of  one 
article,  as  water  or  fiour,  though  less  than 
one-third  of  the  totel  allowance,  than  that 
caused  by  withholding  more  than  one-third 
of  the  allowance,  if  the  deduction  were 
somewhere  near  evenly  distributed  through- 
out the  entire  list.  The  Edmond  R.  W^ 
(W.  D.  Wash.  1014),  212  Fed.  287. 


man,  provided  he  has  not  been  grossly  neg- 
ligent. But  this  does  not  include  extraor- 
dinary medical  treatment  or  treatment 
which  extends  after  a  cure  haa  been  as  near- 
ly effected  aa  is  possible  in  a  particular 
case.  The  C.  S.  Holmes,  (W.  D.  Wash. 
1013)  200  FM.  070. 


SHIPPING  AND  NAVIGATION. 


Vol.  VII,  p.  42,  sec.  4192. 

What  vessels  included.  —  This  section  is 
confined  to  bills  of  sale,  conveyances  or 
mortgages  of  vessels  of  the  United  States. 
In  re  Empire  Shipbuilding  Co.,  (C.  C.  A.  2d 
Cir.  1915)  221  Fed.  223,  wherein  the  court 
said :  "Mortgages  of  personal  property  gen- 
erally, or  of  items  of  personal  property 
which  it  is  intended  shall  be  put  together 
to  make  a  vessel,  which  it  is  intended 
shall  thereafter  be  enrolled  as  a  vessel 
of  the  United  States,  are  not  within  its 
enumeration.  The  status  of  the  thing 
mortgaged  is  to  be  determined  by  its  con- 
dition when  the  mortgage  is  made.  If 
it  be  then  a  vessel  of  the  United  States, 
the  section  af)plies;  if  it  be  not  then  such 
vessel,  the  section  does  not  apply.  Of 
course,  between  the  parties  the  mortgage  is 
good;  for  mortgages  of  personal  property, 
not  United  States  vessels,  there  are  provi- 
sions whereby  constructive  notice  of  the 
making  of  such  mortgages  can  be  given;  a 
United  States  distomhouse  is  not  the  place 
to  record  them.  That  this  mortgage,  when 
it  was  made  June  1,  1911,  was  not  a  mort- 
gage of  a  vessel  of  the  United  States,  is  in- 
disputable. Not  only  does  the  testimony 
show  that  two  months'  work  remained  to  be 
done  in  order  to  complete  her  sufficiently  to 
obtain  certificate  of  enrollment,  but  on  the 
face  of  the  mortgage  itself  it  is  stated 
that   the   vessel    is   'still   being   in    course 

1912  Supp.,  p.  352,  sec.  1. 

Purpose  of  statute.  —  The  purpose  of 
this  statute  was  not  to  create  a  new  class 
of  liens,  or  liens  for  services  which,  prior 
to  its  enactment,  had  been  determined  not 
to  be  maritime,  but  rather  to  deal  with  mat- 
ters which  had  always  been  recognized  as 
C(^izable  in  admiralty.  The  Dredge  A, 
(E  D.  N.  C.  1914),  217  Fed.  617. 

Maritime  Uen  defined.  —  A  maritcme  lien 
may  be  defined  as  a  right  of  property  in  a 
ship  adhering  to  it  wherever  it  may  go, 
vesting  a  right  in  the  person  whose  claim 
is  thereby  secured  to  cause  a  sale  of  the 
ship  in  a  proceeding  directly  against  it  in 
order  to  obtain  satisfaction  of  his  debt.  It 
may  arise  from  tort  or  contract.  A  con- 
tract to  give  rise  to  such  a  lien  must  be  a 
maritime  contract;  that  is,  one  which  re- 
lates to  the  use  of  the  ship  as  an  instru- 
ment of  commerce  and  navigation  and  one 
which  tends  to  aid  it  in  the  accomplishment 
of  its  adventures  as  such.  It  is  also  neces- 
sary that  the  ship  be  pledged  for  the  per- 


of  construction,'  and  that  she  is  'to  be 
hereafter  registered  or  enrolled  with  the 
collector  of  customs.'  The  subsequent  com- 
pletion and  enrollment  of  the  vessel  on 
August  9,  1911,  no  doubt  changes  the 
status  of  the  vessel  itself;  but  we  can- 
not see  how  it  changes  the  status  of  the 
mortgage,  which  was  made  two  months 
before  when  the  vessel  was  yet  incomplete. 
In  our  opinion  the  mortgage  was  not  one 
recordable  in  the  customhouse,  and  the  col- 
lector should  have  refused  the  request  to 
record  it.  Since  it  is  not  recordable,  its 
improper  recording  does  not  operate  as  con- 
structive notice  under  section  4192.  The 
proper  course  would  have  been,  first,  to  en- 
roll the  vessel  in  the  name  of  its  owner  as 
a  vessel  of  the  United  States.  This  was 
done.  Then  the  owner  could  execute  a  mort- 
gage of  it,  which,  being  a  mortgage  of  a 
United  States  vessel,  could  have  been  re- 
corded. Then  any  bill  of  sale  which  the 
owner  might  choose  to  execute  could  be  ex- 
ecuted and  recorded.  Such  documents,  being 
thus  properly  recorded,  would  be  notice 
from  the  date  of  their  recording.  Neither 
the  two  bills  of  sale,  nor  the  mortgage,  all 
made  before  enrollment,  were  recoifdable 
under  section  4192,  and  therefore  their  im- 
proper recording  was  constructive  notice  to 
no  pne,  although  the  instruments  were  oper- 
ative between  the  parties." 
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formance  of  such  a  contract  before  a  lien 
will  arise.  Such  pledging  may  be  expressed 
in  the  agreement  of  the  parties,  or  it  may 
be  implied  from  the  circumstances  under 
which  they  contracted  that  such  w^as  their 
intention,  or  the  law  may  say  from  tlie  na- 
ture of  the  contract  and  the  circumstances 
under  which  it  was  made  that  a  lien  shall 
arise  to  secure  its  performance.  The  Rupert 
City,  W.  D.  Wash.  1914)  213  Fed.  263. 

The  words  ''other  necessaries'*  as  used  in 
this  section,  are  limited,  and  are  of  the 
general  nature  of  repairs  and  supplies  as 
are  fit  and  proper  for  the  use  of  a  ship. 
The  Dredge  A,  (E.  D.  N.  C.  1914)  217  Fed. 
617. 

The  service  of  a  watchman  is  not  mari- 
time service.  Thus  in  The  Sinaloa  (N.  D. 
Cal.  1913)  209  Fed.  287,  on  a  libel  for  serv- 
ices  as  watchman  alleged  to  have  been  per- 
formed at  the  request  of  the  owner  of  a 
vessel  in  her  home  port,  in  dismissing  the 
libel  the  court  said:     "lliis  act  does  not  by 


1919  SiiFp.|  p.  SS9,  sec.  1. 


SHIPPING,  ETC. 


1919  Supp.,  p.  859,  aec.  1. 


any  fair  construction  of  its  terms  include 
the  services  here  in  suit,  nor  is  it  clear  that 
its  terms  should  he  so  extended  by  construc- 
tion as  to  include  them.  The  apparent  in- 
tent of  the  act  was  to  relieve  those  persons 
who  formerly  would  have  had  a  lien  if  cred- 
it had  been  civen  to  the  vessel  from  the 
necessity  of  afieging  and  proving  that  credit 
had  been  so  given.  The  purpose  does  not 
-  seem  to  have  been  to  create  a  new  class  of 
liens,  or  liens  for  services  which  had  been 
theretofore  determined  not  to  be  maritime, 
but  only  to  deal  with  certain  matters  that 
had  always  been  recognized  as  cognizable 
in  admiralty.  While  it  is  quite  true  that 
the  libelant  should  be  paid  for  any  services 
rendered  by  him,  I  am  of  the  opinion  that 
his  remedy  is  against  the  owner,  and  not 
against  the  vessel.  The  exceptions  will 
therefore  be  sustained,  and  the  libel  dis- 
missed." 

Loading  or  discharging  a  cargo  is  a  mari- 
time service  for  which  the  credit  of  the  ship 
may  be  so  pledged  as  to  give  rise  to  an  ac- 
tion in  rem,  since  it  is  necessary  to  enable 
a  ship  to  fulfil  her  maritime  obligations. 
The  Rupert  City,  (W.  D.  Wash.  1914)  213 
Fed.  263. 

Work  done  ashore  for  subsequent  in- 
stallation in  a  vessel  is  of  a  maritime 
nature.  The  Malola,  (N.  D.  Wash.  1914) 
214  Fed.  308,  wherein  the  court  held  that 
work  done  upon  a  new  engine  while  it  was 
yet  on  land  and  prior  to  its  being  put  into 
the  vessel  was  of  a  maritime  nature  and 
that  there  could  be  a  lien  therefor. 

Transportation  and  delivery  charges. — 
The  lien  for  supplies  or  other  necessaries 
furnished  a  ship,  includes  the  reasonable 
cost  of  transportation  to  the  ship,  since  it 
is  just  as  essential  that  this  be  paid  as  it 
is  that  the  original  value  shall  be  paid. 
Such  incidental  work  is  determined  by  the 
nature  of  the  services  in  connection  With 
which  it  is  rendered.  The  Rupert  City, 
(W.  D.  Wash.  1914)  213  Fed.  263. 

Towage  is  not  a  necessity  within  the 
meaning  of  this  act.  The  Rupert  City, 
(W.  D.  Wash.  1914)   213  Fed.  263. 

Supplies  for  slop  chest.  —  Supplies  sold 
to  the  master,  secretary  and  manager  of 
the  owner  for  the  "slop  chest,"  consisting 
of  oil  hats,  boots,  pants,  coats,  aprons, 
gloves,  wool  blankets,  tobacco,  etc.,  are 
"supplies  or  other  necessaries"  under  this 
act  and  a  lien  against  the  vessel.  The  For- 
tuna,  (W.  D.  Wash.  1914)  213  Fed.  284. 

"Person  authorized."  —  Where  supplies 
were  furnished  on  the  order  of  the  president 
of  a  company  in  possession  of  a  vessel  un- 
der an  option  to  purchase  and  the  furnisher 
of  such  supplies  was  told  that  the  vessel 
had  not  been  paid  for  and  he  did  not  exer- 
cise reasonable  diligence  to  ascertain  wheth- 
er the  person  ordering  the  same  had 
authority  to  build  the  vessel,  he  is  not  en- 
titled to  a  lien.  The  Eureka,  (N.  D.  Cal. 
1913)  209  Fed.  373. 

Part  owner  as  entitled  to  lien.  —  It  is 
well  settled  that  a  maritime  lien  does  not 
exist  in  favor  of  the  owner  or  any  other 
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person  who  does  not  render  services  or  fur- 
nish supplies  to  and  on  the  credit  of  a  ves- 
sel.   It  depends  upon  a  tacit  hypothecation, 
implied  in  law;  the  theory  being  that  the 
ship's  necessities,  in  the  absence  of  the  own- 
er's personal  credit,   can   only  be   relieved 
by    pledging    her,    and    therefore    excludes 
owners.    But  whether  a  part  owner  can,  in 
any  circumstances,  obtain  a  maritime  lien 
against  his  partner,  is  not  settled,  the  au- 
thorities being  in  conflict,  but  it  is  clear 
in  principle  as  well  as  authority,  that  as 
against  a  stranger  to  the  title,  having  a 
maritime  lien,  no  such  lien  can  be  enforced 
bv  one  who,  as  a  part  owner,  is  himself  li- 
able for  the  debt  underlying  such  lien.    The 
Cimbria,   (D.  C.  N.  J.  1914)   214  Fed.  131. 
A   stockholder  in  a   corporation   is   not 
entitled  to  a  maritime  lien  on  one  of  the 
corporation's  vessels  for  supplies  furnished 
or  for  advances  made  to  pay  for  supplies 
as  against  a  stranger  who  has  a  maritime 
lien.    The  Cimbria,   (D.  C.  N.  J.  1914)  214 
Fed.  131,  wherein  the  court  said:     "Mari- 
time  liens   are   an    exception   to   the   rule 
which  disfavors   secret   liens.     This   excep- 
tion, when  limited  to  strangers  to  tiie  title, 
has   sound    public   policy   for   its   support. 
To  extend  the  exception,  and  allow  the  own- 
er and  those  standing  in  privity  witii  him 
to  have  a  secret  lien  upon  the  vessel,  would 
open  the  door  to  fraud  and  collision,  be  con- 
trary to  such  policy,  and  tend  to  destroy 
the  very  protection  which  the  exception  is 
designed  to  secure,  viz.,  that  strangers  to 
the  title  of  the  vessel  who,  by  the  rendition 
of  services  and  the  furnishing  of  supplies 
on  its  credit,  give  it  means  and  opportunity 
to  fulfill  the  purpose  of  its  being,  should 
have  the  vessel  in  its  entiretv  as  security. 
A  stockholder   of  a  corporation  owning  a 
vessel,  while  not  holding  the  legal  title,  is 
in  essence  a  part  owner  of  such  vessel.    See 
The  Queen  of  St.  Johns,   (C.  C.)    31  Fed. 
24.     In  the  present  case,  libelant  was  more 
than  a  mere  stockholder.    He  was  a  director 
and    actively    engaged    in    transacting    the 
business,     involving    both     the    company's 
finances  and  its  use  of  the  vessel.^    The  de- 
positing of  the  company's  funds  in  his  own 
personal  bank  accoimt,  and  his  checking  it 
out  in  payment  of  the  company's  bills,  prove 
such  a  close  identification  of  himself  with 
the  company's  affairs  as  to  create  the  pre- 
sumption   that    in   his    subsequent    sale   of 
merchandise  to  the  company,  and  his  ad- 
vances to  pay   their  bills,  which   are  now 
asserted,  as  maritime  liens,  he  was  looking, 
not  to  the  boat,  but  exclusively  to  the  com- 
pany, from  whose  receipts  he  expected  to 
reimburse  himself.     That  a  fortuitous  hap- 
pening—collision— frustrated   this   expecta- 
tion, is  no  reason  why  he  should  be  permit- 
ted to  transfer  the  credit  to  the  boat,  to 
the  prejudice  of  strangers  who  have  strict 
maritime  liens.    As  to  these,  libelant  stands 
in  the  place  of  the  owner;  and,  as  against 
such  lienors,  his  claim  must  be  postponed, 
whatever    may    be    its    merit    or    standing 
against  the  owner,  and  regardless  of  wheth- 
er it  would  be  a  lien  against  'remnants  and 


1912  Snpp.,  p.  352^  sec  1. 
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1912  Supp.,  p.  353,  sec.  5. 


surplus.'  The  conclusion  here  reached, 
while  contrary  to  that  reached  in  The  City 
of  Camden,  (D.  C.)  147  Fed.  847,  is  fully 
supported  by  The  Murphy  Tugs,  (D.  C.) 
28  Fed.  429,  and  The  Queen  of  St.  Johns 
(C.  C.)  31  Fed.  24,  which,  squaring  more 
with  my  own  judgment,  I  am  constrained 
to  follow." 

A  stevedore  rendering  services  in  loading 
and  unloading  cargo  in  other  than  the  home 
port  has  a  maritime  lien  therefor.     Luck- 
enhach  v  Pearce,   (C.  C.  A.  5th  Cir.  1914) 
212  Fed.  392. 

Priority  of  lien  over  mortgage.  —  It  is 
well  settled  that  a  mortgage  is  not  and 
cannot  be  made  a  maritime  lien  and  that 


it  is  always  subordinate  to  such  liens.  The 
Rupert  City,  (W.  D.  Wash.  1914)  213  Fed. 
263.  And  the  fact  that  it  was  executed  and 
recorded  gives  it  no  priority  and  no  right 
to  share  equally  or  ratably  with  lien  hold- 
ers, in  the  funds  arising  from  a  sale  of  the 
vessel.  The  Cimbria,  (D.  C.  N.  J.  1914) 
214  Fed.  128. 

Advances  to  pay  off  a  maritime  lien  for 
the  furnishing  of  repairs,  supplies  and  other 
necessaries  upon  the  order  of  the  owner  of 
a  vessel,  are  presumed  to  have  been  made 
upon  the  credit  of  the  vessel  as  well  as  upon 
that  of  the  owner.  The  Cimbria,  (D.  C.  N. 
J.  1914)   214  Fed.  128. 


1912  Supp.,  p.  352,  sec.  2. 


A  corporation  operating  a  vessel  jointly 
with  the  owner  under  an  agreement  to 
divide  the  earnings  is  a  person  presumed  to 
have  authority  within  this  section,  and  one 
furnishing  fuel  on  its  order  is  entitled  to 
a  maritime  lien  therefor.     And  where  the 


supplies  were 
the  fact  that 
other  parties 
ment   of   the 
Coast  Transp. 
Co.,  (C.  C.  A. 


furnished  in  a  foreign  port, 
the  bills  were  made  out  to 
connected  with  the  manage- 
boat  is  immaterial.  Lower 
Co.  V.  Louisiana  Gulf  Bef. 
6th  ar.  1914)  211  Fed.  33G. 


1912  Supp.,  p.  353,  sec.  3. 


Reasonable  diligence.  —  What  constitutes  reasonable  diligence  is  to  be  determined  not 
in  the  light  of  a  single  fact  but  in  the  light  of  all  the  circumstances.  The  Malola,  (W. 
D.  Wash.  1914)  214  Fed.  308. 


1912  Supp.,  p.  343,  sec.  4. 


Pleading  waiver.  —  Since  the  act  of  1910 
the  claim  of  a  right  of  lien,  it  would  seem, 
can  be  met  only  by  the  averment  of  a  waiv- 
er, and  a  mere  denial  of  the  extension  of 
credit  to  the  vessel  is  not  tantamount  to 
such  an  averment.  "Such  denial,"  said  the 
court  in  The  Transit,  (E.  D.  Pa.  1914)  217 
Fed.  87,  "coupled  with  an  averment  that 
the  debt  had  been  contracted  solely  on  the 
personal  <'redit  of  the  owner,  would  also 
seem  to  fall  short  of  a  defense,  except  for 


the  ruling  in  Ely  v.  Murray,  200  Fed.  368, 
118  C.  C.  A.  520.  It  is  there  ruled  that 
the  act  does  not  ^ar  proof  that  whatever 
was  furnished  was  furnished  on  the  mere 
credit  of  the  owner,  and  in  no  sense  on  the 
credit  of  the  vessel.*  To  give  effect  to  this 
ruling  we  must  hold  a  double  averment  of 
no  credit  to  the  vessel  and  sole  credit  to 
the  owner  personally  to  be  a  defense  to  the 
claim  of  lien.  This  necessarily  sends  the 
case  to  trial  on  this  issue." 


1912  Supp.,  p.  353,  sec.  5. 


State  laws  how  far  superseded.  —  In  Per- 
kins V.  The  Golden  Girl,  (Mich.  1915)  151 
N.  W.  860,  which  was  a  proceeding  brought 
under  a  state  statute  to  enforce  a  lien  put 
on  a  boat  in  process  of  construction  for 
machinery,  etc,  it  was  held  that  the  above 
section  did  not  apply  to  such  a  case,  the 
court  saying:    "We  do  not  understand  that 


that  act  deprives  the  state  court  of  jurisdic- 
tion to  enforce  a  contract,  for  claim,  on 
account  of  work  done,  or  materials  fur- 
nished, in  or  about  the  building,  fitting, 
furnishing,  or  equipping  of  a  boat  during 
its  construction,  as  in  this  case.  Such 
claims  and  contracts  are  non maritime." 


7^ 


STATES. 


1909  Supp.,  p.  632,  sec.  1. 

Effect  of  act.  —  Under  the  enabling  act, 
the  state  of  Oklahoma  was  admitted  to  the 
Union  "on  an  equal  footing  with  the  origi- 
nal states/'  and,  with  respect  to  the  matter 
in  question,  had  authority  to  enact  such 


laws,  not  in  conflict  with  the  Federal  Con- 
stitution. McCabe  v.  Atchison,  etc.,  R.  Co., 
(1914)  235  U.  S.  161  35  S.  Ct.  69,  59  U.  S. 
(L.  ed.)  169. 


1909  Supp.,  p.  634,  sec.  3. 

Control  of  liquor  traffic.  —  In  Joplin  Mer- 
cantile Co.  V.  U.  S.,  (1915)  236  U.  8.  531, 
35  S.  Ct.  291,  59  U.  S.  (L.  ed.)  705,  the 
court  said:  "Reading  the  enabling  Act  as 
a  whole  .  .  .  Including  the  declaration 
in  its  first  section  of  the  continued  authori- 
ty of  the  Government  of  the  United  States 
respecting  the  Indians,  the  specific  require- 
ment in  the  third  section  that  the  state 
constitution  should  contain  a  stringent  pro- 
hibition of  the  manufacture,  sale,  etc.,  of 
intoxicating  liquors  within  the  Indian  Ter- 
ritory and  the  Reservations  for  a  period  of 
twenty-one  years  fro^n  the  date  of  admis- 
sion, and  thereafter  until  amendment  of 
the  constitution,  and  the  express  provision 
that  any  person  who  should  manufacture, 
etc.,  or  should  ship  or  convey  such  liquors 
from  other  parts  of  the  state  into  the  In- 
dian Territory  Reservations  should  be  pun- 
ished both  by  fine  and  imprisonment,  we 
think  the  inference  is  irresistible  that  it 
was  the  purpose  of  Congress  that  the  people 


of  the  State  should  be  entrusted  with  actual 
power  and  control  over  the  liquor  traffic  be- 
tween the  other  portions  of  the  State  and 
the  Territory  and  Reservations,  and  that^ 
for  the  time  at  least,  they  should  have  the 
same  control  that  is  enjoyed  by  other 
states,  it  being,  of  course,  subject  to  the 
effect  of  the  acts  of  1892  [vol.  3,  p.  383] 
and  1897  [vol.  3,  p.  384].  Without  decid- 
ing that  such  control  must  necessarily  be 
exclusive  of  co-existing  Federal  jurisdiction 
over  the  same  subject-matter,  it  seems  to 
us  that  concurrent  jurisdiction  would  be 
productive  of  such  serious  inconvenience 
and  confusion,  that,  in  the  absence  of  an 
express  declaration  of  a  purpose  to  preserve 
it,  we  are  constrained  to  hold  that  the  ac- 
tive exercise  of  the  Federal  authority  was 
intended  to  be  at  least  suspended  pending 
the  exertion  by  the  State  of  its  authority 
in  the  manner  prescribed  by  the  Enabling 


1909  Supp.,  p.  641,  sec.  15. 

Remanding  cases.  —  This  section  provides 
for  the  remanding  of  the  cases  specified  in 
every  ease  of  a  reversal  of  any  judgment 
below,  but  it  does  not  nor  does  any  other 
part  of  the  enabling  act  provide  for  the 
remanding  of  any  of  these  cases  in  any  case 
in  which  the  judgment  or  decree  is  affirmed. 
Harper  v.  Victor,  (C.  C.  A.  8th  Cir.  1914) 
212  Fed.  903,  wherein  the  question  arose  as 
to  whether  the  court  had  power  to  remand 
any  of  the  cases  in  \vhich  it  affirmed  the 
judgment  or  decree  below.  Construing  the 
section  the  court  Kaid:  "A  statute  should 
receive  a  rational  sensible  interpretation, 
one  which  tends  to  avoid  or  remove  the  mis- 
chief at  which  it  was  leveled  and  to  accom- 
plish the  object  sought  by  the  legislative 
body  which  enacted  it,  rather  than  one 
which  promotes  or  permits  the  evil  and 
avoids  the  accomplisliment  of  the  purpose  of 
the  enactment.  'ITie  first  sentence  of  section 
15  of  the  enabling  act  declares  that  cases 
pending  in  this  court  on  appeal  from  or  on 
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a  writ  of  error  to  the  Court  of  Appeals  of 
the  Indian  Territory  at  the  time  of  the 
admission  of  the  state  of  Oklahoma  shall 
be  prosecuted  to  final  determination,  and 
this  provision  is  sufficient,  when  read  in  the 
light  of  the  general  power  of  this  court 
to  remand  granted  by  the  act  which 
established  it,  to  sustain  the  deduction 
that  the  Congress  intended  by  these  acta 
to  grant  to  this  court  the  power  to 
remand  to  the  proper  court  the  cases 
specified  in  section  15  in  which  the  judg- 
ments were  affirmed  as  well  as  those  in 
which  they  were  reversed.  And  when 
it  is  considered  that  any  other  construc- 
tion would  nullify  affirmed  judgments 
and  decrees  in  such  cases  and  leave  revers- 
als only  effective,  the  case  falls  so  far  with- 
in the  rule  that  'the  reason  of  the  law,  as 
indicated  by  its  general  terms,  should  pre- 
vail over  its  letter,  when  the  plain  purpose 
of  the  act  will  be  defeated  by  strict  adher- 
ence to  its  verbiage,'  that  all  doubt  of  its 


190e  Svpp.,  p.  Ml,  MC  15. 


STATES. 


1912  Supp.,  p.  876,  sec.  83. 


proper  interpretation  yanishee,  and  our  con- 
olnsion  ia  that  this  court  had  full  authority 
on    affirmance   of   the   Judgments    against 


Harper  to  remand  his  case  to  the  proper 
court  below  for  the  executiop  of  his  sen- 
tence." 


1909  Supp.,  p.  644,  sec.  19. 

Jurisdiction  of  probate  courts.  —  The 
several  state  courts  established  by  the  state 
Constitution  became  by  the  terms  of  this 
section  of  the  Enabling  Act,  the  successors 
of  the  United  States  courts  in  Indian  Ter- 
ritory; the  courts  having  probate  jurisdic- 
tion conferred  upon  district  courts  in  said 
territory  by  the  act  of  April  28,  1904,  10 
Fed.  Stat.  Annot.  138,  in  the  settlement  of 
all  estates  of  decedents  and  guardianship 
of  minors  and  incompetents,  whether  In- 


dians, freedmen  or  otherwise.  Clearly  Con- 
gress contemplated  that,  in  the  exercise  of 
this  jurisdiction  over  the  persons  and  prop- 
erty of  the  Indians,  these  courts  would 
administer  the  state  laws  as  applied  to  mat- 
ters of  descent  and  distribution  and  kin- 
dred matters,  except  in  regard  to  features 
as  to  which  Congress  had  especially  legis- 
lated otherwise.  Bartlett  v.  Okla.  Oil  Co., 
(E.  D.  Okla.  1014)  218  Fed.  380. 


1909  Supp.,  p.  645,  sec.  21. 

Extension  of  law  of  descent  and  distri- 
bution.—  By  the  Enabling  Act  Congress 
intended  to  provide,  so  far  as  it  might  do 
so,  for  the  application  of  the  laws  of  Okla- 
homa Territory  throughout  the  new  state, 
so  therefore  the  provision  of  the  state  Con- 
stitution that  the  laws  in  force  in  Oklahoma 
Territory  upon  the  intervention  of  state- 


hood, should  be  in  force  until  changed  by 
the  Legislature,  extended  the  law  of  descent 
and  distribution,  to  the  Indian  Territory 
portion  of  the  state  on  and  after  the  ad- 
mission of  Oklahoma  on  November  16,  1907. 
Bartlett  v.  Okla  OU  Co.,  (E.  D.  Okla.  1914) 
218  Fed.  380. 


1912  Supp.,  p.  358,  sec.  2,  cl.  third. 


Debts  and  liabilities.  —  Claims  for  the 
payment  of  wild  animal  bounty  from  coun- 
ties are  not  such  debts  and  liabilities  of 
counties  as  were  contemplated  to  be  assumed 
and  paid  by  the  state.  State  v.  Board  of 
Loan  Com'rs,  (1914)  19  N.  M.  266,  142 
Pac.  152,  wherein  the  court,  referring  to 
this  section  said:  "In  this  connection  it 
is  to  be  observed  that  a  distinction  is  main- 
tained throughout  this  legislature  between 
the  obligations  of  the  territory  and  those 
of  the  several  counties.  The  Enabling  Act 
provides  that  the  'debts  and  liabilities'  of 
the  territory  shall  be  assumed  and  paid  by 
the  state,  and  provides  that  the  'debts'  of 
the  several  counties  only  shall  be  assumed 
and  paid.  It  would  appear,  therefore,  that 
some  distinction  between  the  obligations  of 


the  territory  and  those  of  the  counties  were 
intended  by  Congress.  The  provision  in  our 
Enabling  Act  in  regard  to  the  'debts  and 
liabilities'  of  the  territory  is  common  -to 
those  of  the  states  of  North  Dakota,  South 
Dakota,  Montana,  Washington,  Utah  (7 
Fed.  Stat.  Ann.  121,  124  [Act  Feb.  22,  1899, 
c.  180,  25  Stat.  676;  Act  July  16,  1894,  e. 
138,  28  Stat.  107]),  and  Oklahoma  (1909 
Supp.  Fed.  Stat.  Ann.  636  [Act  June  16, 
1906,  c.  3335,  34  Stat.  267]).  But  the 
provision  in  regard  to  the  assumption  and 
payment  of  the  debts  of  the  counties  was, 
so  far  as  we  are  advised,  enacted  for  New 
Mexico  and  Arizona  alone.  1  Fed.  Stat. 
Ann.  (Supp.  1012)  358,  369  (Act  June  20, 
1910,  c.  310,  36  Stat.  557)." 


1912  Supp.,  p.  365,  sec.  15. 

Jurisdiction  of  the  Circuit  Court  of  Ap- 
peals.^ The  right  of  the  Circuit  Court  of 
Appeals  to  review  decisions  of  the  Supreme 


Court  of  the  state  was  not  granted  by  this 
act.  Lovato  v.  New  Mexico,  (C.  C.  A.  8th 
Cir.  1016)  220  Fed.  104. 


1912  Supp.,  p.  376,  sec.  32. 

Review  by  Supreme  Court  of  United 
States. —  In  Van  Dyke  v.  Cordova  Copper 
Co.,  (1914)  234  U.  S.  188,  34  S.  Ct.  884, 
68  U.  S.  (L.  ed.)  1273,  the  facts  involved 
the  jurisdiction  of  the  Supreme  Court  to  re- 
view a  judsrment  of  a  state  court  of  Arizona 
which  had  been  transferred  to  the  state 
court   from    a   territorial   court   after   the 
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admission  of  Arizona  to  statehood.  It  was 
held  that  the  Supreme  Court  had  no  juris- 
diction unless  a  Federal  question  was  in- 
volved. The  court  said:  "Neither  in  the 
assignments  of  error  nor  in  the  argument 
at  bar  is  it  asserted  that  Federal  rights 
were  raised  or  involved  in  the  court  below, 
but  the  assertion  that  the  case  is  within 


1913  Sapp^  p.  876,  sec.  89. 


STATES. 


1918  Sapp^  p.  377,  MC  SS. 


our.  jiusifldietion  rests  solely  upon  the  pro- 
▼isions  of  §§  32  and  33  of  the  Arizona  en- 
abling act  of  June  20,  1910  (36  Stat  at  L. 
pp.  557,  576,  577,  chap.  310).  The  sections 
in  question,  generally  speaking,  provide  for 
the  trial  cases  pending  at  the  time  of  ad- 
mission to  statehood,  and  for  their  trans- 
fer to  the  appropriate  courts  established 
under  the  new  system,  and  the  particular 
language  upon  which  the  controversy  turns 
is  this:  '.  .  .  and  that  from  all  judgments 
and  decrees  or  other  determinations  of  any 
court  of  the  said  territory,  in  any  case  be- 
gun prior  to  admission,  the  parties  to  such 
cause  shall  have  the  same  right  to  prosecute 
appeals,  writs  of  error,  and  petitions  for 
review  to  the  Supreme  Ck>urt  of  the  United 
States  or  to  the  circuit  court  of  appeals  as 
they  would  have  had  by  law  prior  to  the 
admission  of  said  state  into  the  Union.' 
The  contention  is  that  as  this  case  was 
'be^un  prior  to  admission,'  and  is  one 
which,  in  consequence  of  the  amount  in- 
volved, might  Iiave  been  brought  to  this 
court  from  a  judgment  of  the  supreme  court 
of  the  teritory;  therefore  it  comes  within 
the  express  terms  of  the  statute  and  there 
is  jurisdiction.  But,  conceding  the  premise, 
we  think  the  conclusion  is  clearly  in  con- 
flict with  the  plain  language  of  the  provi- 
sion relied  upon.  We  say  this  because  the 
right  to  prosecute  writs  of  error  conferred 
is  limited  to  'judgments  and  decrees  or  oth- 
er determinations  of  any  court  of  the  said 
territory,'  thus  obviously  excluding  the 
right  to  review  in  a  case  like  this  where,  al- 
though 'begun  prior  to  admission,'  the  case 
was  tried  after  the  conferring  of  statehood, 
and  judgment  rendered  in  a  state  court. 
It  may  indeed  be,  suggested  in  the  argu- 
ment, that  to  thus  construe  the  provision 
renders  superfluous  the  phrase  4n  any 
cause  begun  prior  to  admission,'  since,  in 
the  nature  of  things,  no  judgment  could  be 
rendered  by  a  territorial  court  unless  the 
action  had  been  brought  prior  to  the  ad- 
mission of  Arizona  as  a  state.    But  we  may 


not,  in  order  to  give  effect  to  those  words, 
virtually  destroy  the  meaning  of  the  entire 
context;  that  is,  give  them  a  significance 
which  would  be  clearly  repugnant  to  the 
statute,  looked  at  as  a  whole,  and  destruc- 
tive of  its  obvious  intent.  The  statute  was 
enacted  for  a  twofold  purposes:  first,  to 
save  the  right  of  appeal  which  had  arisen 
and  was  in  existence  in  cases  decided  prior 
to  statehood  in  the  methods  contemplated 
by  existing  laws;  and  second,  to  appro- 
priately distribute  and  provide  for  the 
transfer  of  untried  and  pending  causes  to 
the  new  courts  which  would  come  into  ex- 
istence under  the  new  system.  Passing  the 
question  of  power  to  so  do,  it  could  not  be 
assumed,  except  as  the  result  of  tbe  most 
unequivocal  direction  to  that  end,  that  the 
statute  was  intended  to  create  a  new  and 
strange  method  of  procedure  unknown  to 
our  constitutional  system  of  government,  by 
which  the  judgments  to  be  rendered  by  state 
courts  in  cases  which  the  statute  contem- 
plated should  be  transferred  to  such  courts 
for  trial,  should  be  reviewed  not  according 
to  the  methods  provided  by  the  state  law 
for  such  judgments,  but  by  the  Federal 
courts,  although  no  Federal  question  of  any 
kind  was  present  to  give  such  courts  juris- 
diction. That  no  sudi  anomaly  could  pos- 
sibly have  ben  contemplated  is  shown  by 
the  proviso  of  §  33  of  the  act,  making  cases 
in  the  supreme  court  of  the  territory,  which 
were  pending  at  the  time  of  statehood,  and 
which  were  transferred  to  the  highest  court 
of  the  state,  reviewable  by  this  court  not 
as  judgments  of  teritoriai  courts,  but,  on 
the  contrary,  as  judgments  of  state  coujrts; 
in  other  words,  making  it  plain  that  it  was 
not  contemplated  that,  after  a  case  had 
been  transferred  to  and  decided  by  a  state 
court,  it  would  be  subject  to  a  review  in 
this  court,  simply  because  it  was  pending 
in  the  territorial  court  at  the  time  of  the 
enabling  act,  as  if  it  were  a  judgment  of  a 
territorial  court." 


1912  Supp.,  p.  377,  sec.  33. 

Waiver. —  In  Arizona,  etc.,  R.  Co.,  v. 
Clark,  (1916)  235  U.  S.  669,  35  S.  Ct.  210, 
50  U.  S.  (L.  ed.)  415,  it  appeared  that  an 
action  under  the  Employer's  Liability  Act 
of  1908  was  instituted  in  Arizona,  while 
it  was  still  a  territory,  in  one  of  the  terri- 
torial courts.  On  its  becoming  a  state  the 
case  was  transferred  to  a  federal  court 
whereupon  the  defendant  voluntarily  ap- 
peared before  that  court.  It  was  held  that 
his  voluntary  appearance  was  a  waiver  of 
his  right  to  have  the  case  transferred  to 
the  proper  state  court  instead  of  the  fed- 
eral court.  The  court  said:  "The  present 
action  being  one  of  which  the  Federal  and 
state  courts  have  concurrent  jurisdiction, 
it  is  insisted  that  upon  the  commencement 
of  statehood,  it  should  have  been  trans- 
ferred to  the  proper  state  court,  subject  to 
removal  to  the  Federal  court  upon  applica- 
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tion  made  in  due  form  for  that  purpose; 
that  in  fact  the  files  and  records  in  the 
territorial  court  were  never  transferred  to 
the  proper  state  court,  or  to  any  state 
court;  and  that  a  oetain  petition  of  plain- 
tiff, which  appears  in  the  record,  wherein 
he  prayed  for  the  removal  of  the  cause 
from  the  state  to  the  Federal  court,  was  in- 
suflicient  and  inefficacious  for  the  purpose, 
for  want  of  compliance  with  certain  of  the 
requirements  of  the  removal  statute.  It  is 
further  insisted  that  in  the  enabling  act 
it  was  the  intention  of  Congress  to  provide 
for  the  removal  of  actions  from  the  state 
to  the  Federal  courts  only  in  case  they 
might  have  been  removed  if  the  action  had 
not  been  commenced  until  after  the  admis- 
sion of  the  territory  as  a  state;  and  that, 
under  the  express  prohibition  contained  in 
the   amendment   of   §   6  of   the  employers' 


1913  Siipp.9  p.  877,  sec.  83. 


STEAM  VESSELS. 


VoL  Ht  p.  390,  sec.  4405. 


liabUity  act,  passed  April  5,  1910  (36  Stat. 
at  L.  291,  chap.  143,  Comp.  Stat.  1913, 
§  8662),  shortly  before  the  passage  of  the 
enabling  act,  and  which  declares  that  'no 
case  arising  under  this  act  and  brought 
in  any  state  court  of  competent  jurisdic- 
tion Rhal)  be  removed  to  any  court  of  the 
United  States'  (re-enacted  as  §  28,  Judicial 
Code  [36  Stat,  at  L.  1094,  chap.  231,  Comp. 
Stat.  1913,  §  1010]),  actions  of  this  char- 
acter  were  not  removable  under  the  general 
provisions  of  §  33  of  the  enabling  act. 
We  need  spend  no  time  upon  these  ques- 
tions, since  there  is  no  ground  for  denying 
the  jurisdiction  of  the  district  court  of  the 
United  States  over  the  subject-matter,  the 
objectionB  urged  are  of  such  a  nature  that 


they  might  be  waived,  and  the  record  shows 
that  they  were  waived  by  the  action  of 
defendant  in  permitting'  the  cause  to  pro- 
ceed in  the  Federal  court,  and  answering 
there  upon  the  merits,  without  objection 
based  upon  the  grounds  now  urged  or  any 
jurisdictional  grounds.  The  action  being 
one  arising  under  a  law  of  the  United 
States,  and  the  requisite  amount  being  in 
controversy,  the  Federal  district  court  had 
original  jurisdiction  under  §  24,  Judicial 
Code.  The  removal  proceedings  were  in 
the  nature  of  process  to  bring  the  parties 
before  that  court,  and  the  voluntary  ap- 
pearance of  the  parties  there  was  equivalent 
to  a  waiver  of  any  formal  defects  in  such 
proceedings." 


STATUTES. 


Vol.  VII.,  p.  134,  sec.  3. 

Dry  dock  as  vessel.  —  A  dry  dock  is  not 
a  "vessel"  within  the  comprehension  of 
this  section.  Bert  on  v.  Tietjen,  etc.,  Dry 
Dock  Co.,  (D.  C.  N.  J.  1915)  219  Fed.  763, 
wherein  the  court  said:  "Is  a  dry  dock  a 
vessel  within  the  meaning  of  any  of  these 
statutory  provisions?  A  stage  designed  to 
be  used  in  connection  with  painting  or  re- 
pairing the  side  of  a  vessel  would  not  be- 
come such  merely  because  it  was  capable 
of  floating  on  the  water,  though  it  were 
used  by  workmen  in  thus  painting  and  re- 
pairing, while  the  same  was  on  the  water, 
rising  and  falling  with  the  tide,  or  be- 
cause it  could  be  moved  alongside  or  around 
such  vessel,  and  while  being  moved  was 
capable  of  holding  persons  and  property. 
In  what  respect  can  a  dry  dock  be  distin- 


guished from  such  a  stage.  True,  it  would 
be  larger,  and  in  addition  to  being  capable 
of  holding  persons  and  property,  and  being 
used  in  moving  them  about,  it  would  also 
be  capable  of  being  sunk  to  allow  the  water 
to  come  in,  that  a  vessel  might  be  floated 
thereon,  and  thereafter,  upon  being  emptied 
of  its  water,  of  rising  with  the  tide,  lifting 
the  vessel  with  it..  It  is,  however,  not  de- 
signed or  intended  as  a  means  of  trans- 
portation, and  merely  that  it  can  for  tem- 
porary purposes  be  used  for  transporting 
either  persons  or  freight  does  not  make  it 
a  vessel  within  the  definition  of  section  3 
or  the  limited  liability  sections  (4283- 
4289)  of  the  Revised  Statutes.  [4  Fed. 
Stat.  Annot.  839-362]." 


STEAM  VESSELS. 


Vol.  VII,  p.  184,  sec.  4465. 

• 

To  what  boats  applicable.  —  This  sec- 
tion contemplates  the  voluntary  taking  on 
board  of  more  than  the  permitted  number 
of  passengers  and  was  held  to  be  inap- 
plicable in  the  case  of  a  tug  taking  a  small 

Vol.  X,  p.  390,  sec.  4405. 

Role  7,  §  46,  of  the  Rules  of  the  Board 
of  Supervising  Inspectors  was  held  reason- 
able in  Williams  v.  Potter,  (C.  C.  A.  2d 
Oir.  1915)  223  Fed.  423. 

Rule  38  prescribed  by  the  board  of 
srapervising  inspectors,  that  "all  passenger 
and  ferry  steamers,  shall  in  addition  to  the 
regular  pilot  on  watch,  have  one  of  the 
crew  also  on  watch  in  or  near  the  pilot 


party  to  witness  a  launching  where  a  large 
number  of  uninvited  passengers  crowded 
aboard  and  refused  to  leave,  no  fare  being 
collected.  The  Melville,  (C.  C.  A.  9th  Cir. 
1914)  213  Fed.  620. 


house''  does  not  supersede  the  long  estab- 
lished admiralty  rule  requiring  a  competent 
lookout  and  that  he  shall  be  placed  in  the 
forward  part  of  a  forward  moving  vessel,  in 
view  of  the  provision  of  article  29  of  the 
Inland  Rules,  2  Fed.  Stat.  Annot.  181.  The 
Tillicum,  (W.  D.  Wash.  1914)  217  Fed, 
976. 
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SURETY  COMPANIES. 


Vol.  VII,  p.  201,  sec.  2. 

Compliance  with  state  laws.  ^  It  is  pro- 
vided in  section  2-  that  no  company  shall 
do  business  under  the  provisions  of  the  act 
beyond  the  limits  of  the  state  or  territory 
under  whose  laws  it  was  incorporated,  and 
in  which  its  principal  office  is  located,  un- 
til it  should  appoint  an  agent  or  attorney 
within  the  jurisdiction  of  the  court  for  the 
judicial  district  wherein  such  suretyship  is 
to  be  undertaken.  But  the  manifest  object 
of  that  provision  was  to  secure  and  make 


convenient  the  service  of  legal  process  up- 
on the  company.  It  would  be  a  strained 
interpretation  of  the  section  to  hold  that  it 
authorized  surety  companies  coming  with- 
in its  provisions  to  enter  a  state  and  there- 
in transact  business  without  the  consent 
of  the  state  or  without  complying  with  the 
conditions  or  terms  which  the  state  might 
prescribe.  Com.  v.  Fidelity,  etc.,  Co.  of 
Maryland,  (1914)  244  Pa.  St.  67,  00  AtL 
437. 


TELEGRAPH,  TELEPHONE,  CABLE  AND 

ELECTRIC  LINES. 


Vol.  Vil,  p.  205,  sec.  5263. 

Purpose  of  act.  —  This  statute  "substan- 
tially declares,  in  the  interest  of  commerce 
and  the  convenient  transmission  of  intelli- 
gence from  place  to  place  by  the  Govern- 
ment of  the  United  States  and  its  citizens, 
that  the  erection  of  telegraph  lines  shall, 
so  far  as  state  interference  is  concerned,  be 
free  to  all  who  will  submit  to  the  condi- 
tions imposed."  Essex  v.  New  England 
Tel.  Co.,  (1915)  239  U.  S.  313,  36  S.  Ct. 
102. 

Right  to  take  private  property  not 
granted.  —  To  the  same  effect  as  the  origi- 
nal note  see  Western  Union  Tel.  Co.  v. 
Louisville,  etc.,  R.  Co.,  (Miss.  1914)  65  So. 
650. 

This  section  does  not  withdraw  from  the 
states  the  right  to  legislate  on  the  subject 
of  the  condemnation  of  railroad  rights  of 
way  for  telegraph  companies.  Louisville, 
etc.,  R.  Co.  v.  Postal  Telegraph-Cable  Co., 
(1915)  143  Ga.  331,  85  S.  E.  110. 

Use  of  city  streets.  —  To  the  same  effect 
as  the  original  note  see.  Postal  Telegraph 
Cable  Co.  v.  Newport,  (1914)  160  Ky.  244, 
169  S.  W.  700,  following  St.  Louis  v.  West- 
ern Union  Tel.  Co.,  (1893)  148  U.  S.  92, 
13  S.  Ct.  485,  37  U.  S.  (L.  ed.)  380,  which 
reversed   (E.  D.  Mo.  1889)   39  Fed.  59. 

Permission  of  municipaUty  as  prereq- 
uisite. —  A  municipality  will  be  enjoined 
from  arbitrarily  interfering  with  the  poles 
and  wires  of  a  telegraph  company  which 
has  been  allowed  to  maintain  such  poles 
and  wires  for  a  long  period  of  years  along 
its  streets  without  complaint,  but  the  in- 
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Junction  should  permit  the  municipality 
to  subject  the  location  and  operation  of  the 
company  to  reasonable  regulations.  Essex 
V.  New  England  Tel.  Co.,  (1915)  239  U. 
S.  313,  36  S.  Ct.  102,  wherein  the  court 
said:  "With  full  knowledge  of  all  circum- 
stances, the  town  authorities  permitted  the 
location  and  contruction  of  lines  along  the 
highways,  and  for  more  than  twen^  years 
acquiesced  in  their  maintenance  and  opera- 
tion. The  company  has  expended  large 
sums  of  money  and  perfected  a  great  in- 
strumentality of  interstate  and  foreign 
commerce,  in  the  continued  operation  of 
which  both  the  general  public  and  the  Gov- 
ernment have  an  important  interest.  Un- 
der similar  circumstances  it  has  been  de- 
termined, upon  broad  principles  of  equity, 
that  an  owner  of  land,  occupied  by  a  rail- 
road without  his  previous  consent,  will  be 
regarded  as  having  acquiesced  therein  and 
be  estopped  from  maintaining  either  tres- 
pass or  ejectment  (Roberts  v.  Northern 
Pacific  R.  R.  Co.,  158  U.  S.  1,  11;  North- 
ern Pacific  R.  R.  Co.  v.  Smith,  171  U.  S. 
260,  271,  275)  ;  and  like  reasons  may  de- 
mand similar  protection  to  the  possession 
of  a  telegraph  company.  A  municipal  cor- 
poration, under  exceptional  circumstances, 
may  be  held  to  have  waived  its  rights  or  to 
have  estopped  itself.  ♦  •  ♦  The  streets 
and  highways  of  Essex  are  undoubtedly 
post  roads  within  the  meaning  of  the  act 
of  1860.  West.  Un.  Tel.  Co.  v.  Richmond, 
supra;  act  of  March  1,  1884,  c.  9,  23  Stat. 
3.      What    rights — if   any — ^in    respect    of 


Vol.  VII,  p.  905,  sec.  5263.     TIMBER  LANDS,  ETC.        Vol.  VII,  p.  801,  sec.  ft. 


them  were  immediately  secured  by  the  tele- 
graph company  through  acceptance  of  that 
act,  we  need  not  consider.  It  entered  upon 
those  now  occupied  notoriously,  peacefully 
and  without  objection,  and  has  developed 
there  a  necessary  means  of  communication. 
The  statute  must  be  construed  and  applied 
in  reco^niition  of  existing  conditions  and 
with  a  view  to  effectuate  the  purposes  for 
which  it  was  enacted.  Among  the  latter, 
as  stated  in  Pensacola  Tel.  Co.  v.  West.  Un. 
Tel.  Co.  and  West.  Un.  Tel.  Co.  v.  Massa- 
chusetts, supra,  are  the  extension  and  pro- 
tection of  instrumentalities  essential  to 
commercial  intercourse  and  the  efficient  con- 
duct of  governmental  afTiairs.  In  the  cir- 
cumstances, appellee  has  acquired  the  same 
Federal  right  to  maintain  and  operate  its 
poles  and  wires  along  the  ways  in  question 
that  would  have  attached  had  the  selectmen 


granted  a  formal  antecedent  permit.  Com- 
mercial transactions  and  the  orderly  con- 
duct of  governmental  business  have  come 
to  depend  on  the  daily  use  of  these  lines 
and  certainly  would  be  as  seriously  hin- 
dered by  their  severance  as  if  they  had  been 
constructed  after  an  official  location.  There 
is  no  suggestion  that  ordinarv  travel  is 
betng  interfered  with;  and,  havmg  long  ac- 
quiesced in  appellee's  peaceful  possession, 
the  town  may  not  now  rely  upon  the  claim 
that  this  was  obtained  without  compliance 
with  perescribed  regulations  and  treat  the 
company  as  a  naked  trespasser.  Its  rights 
under  the  Federal  law  would  be  violated 
by  the  threatened  arbitrary  interference.'' 
State  regulation.  —  To  the  same  effect 
as  the  original  note,  see,  Essex  v.  New 
England  Tel.  Co.,  (1915)  239  U.  S.  313,  36 
S.  Ct.  102. 


Vol.  VII,  p.  219,  sec.  3. 


This  section  is  cited  in  Postal  Tel.  Cable  Co.  v.  P.  Sanford  Ross  (E.  D.  N.  T.  1015) 
221  Fed.  105. 


TERRITORIES. 


Vol.  VII,  p.  264.  [Act  of  July  so,  1886.] 


The  popular  name  of  this  act  is  the 
Springer  Act. 

Classif3ring  counties.  —  A  state  statute 
classifying  counties  numerically,  without 
giving  a  basis  for  such  classification  or 
making  provisions  for  the  future  admission 
or  exclusion  of  other  counties,  is  special  leg- 


islation, in  contravention  of  the  Springer 
Act  and  to  the  extent  of  its  attempted  clas- 
sification is  invalid.  State  v.  Atchison,  etc., 
R.  Co.,  (N.  M.  1915)  161  Pac.  305.  See  to 
the  same  effect  Atchison,  etc.,  R.  Co.  y.  Lo- 
pez, (N.  M.  1915)  151  Pac.  308. 


TIMBER  LANDS  AND  FOREST  RESERVES. 

Vol.  VII,  p.  290,  sec.  2461. 

Extent  of  right  to  cut  timber  for  cultivation  and  improyement.  —  To  the  same  effect 
as  the  original  note,  see  H.  D.  Williams  Cooperage  Co.  y.  United  States,  (C.  C.  A.  8th 
Cir.  1915)  221  Fed.  234. 

Vol.   VII,  p.  300.  [Act  of  June  S,  1878.] 

Cancellation  of  patents  for  fraudulent  entries.  —  See  Linn  etc..  Timber  Co.  v.  U.  S., 
(1915)  236  U.  S.  674,  35  S.  a.  440,  59  U.  S.  (L.  ed.)  725. 


Vol.  VII,  p.  301,  sec.  2. 

Evidence.  —  The  Timber  and  Stone  Act 
only  requires  that  at  the  time  of  an  appli- 
cation to  purchase  thereunder  no  valuable 
deposit  of  gold,  silver,  cinnabar,  copper  or 
coal  exists  on  the  land  "deponent  verily 
believes."     Evidence,  therefore,  that  an  en- 
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tryman  indulged  a  hope  at  the  time  of  his 
entry  that  coal  might  some  day  be  found 
on  iJie  tract,  is  not  proof  that  he  knew  at 
the  time  he  made  his  application,  that  the 
tract  was  chiefly  valuable  for  its  coal  de- 
posits and  was  known  by  him  to  be  coal 


VoL  Vn.  p.  SOI,  sec.  9. 


TRADEMARKS. 


VoL  VII,  p.  880,  sec.  3. 


lands,  and  although  coal  may  thereafter  he 
found  on  the  lands,  such  evidence  is  insuffi- 
cient to  sustain  a  bill  for  cancellation  of 
the  patent  on  the  ground  that  a  fraud  was 
perpetrated  on  the  goTemment.  The  stat- 
ute does  not  anticipate  or  contemplate  such 
fortuitousness.  United  States  v.  Primrose 
Goal  Co.,  (D.  G.  Gol.  1914)  216  Fed.  553. 

Decision  of  land  department  on  fraud- 
ulent   application.  —  When    fraud    is 


signed  as  the  basis  of  inquiry  into  an  appli- 
cation for  purchase,  a  question  of  fact  is 
presented  for  the  consideration  of  the  land 
department  and  its  decision  with  respect 
thereto  is  as  binding  and  conclusive  upon 
the  parties  as  its  decision  would  be  upon 
any  other  question  of  fact  pertaining  to  the 
attempted  purchase.  McGoldrick  Lumber 
Go.  V.  Kinsolving,  (G.  G.  A.  9th  Cir.  1915) 
221  Fed.  819. 


Vol.  VII,  p.  314-  [Rights  of  settlers — selection  of  lieu  lands.'} 


Remedy.  —  One  entitled  to  lieu  lands 
but  who  is  refused  them  by  land  officers 
need  not  proceed  by  mandamus  against  the 
Secretary  of  the  Interior  but  may  bring  an 
action  against  the  person  to  whom  a  patent 
is  issued.  Daniels  v.  Bemhard,  (1916)  237 
U.  S.  572,  36  S.  Gt.  749,  59  U.  S.  (L.  ed.) 
1115  {reveraing  (G.  G.  A.  9th  Gir.  1913)  205 
Fed.  235),  and  diatinffuishing  Osborn  y. 
Froyseth,  (1910)  216  U.  S.  571,  30  S.  a. 
420,  64  U.  S.  (L.  ed.)  619. 

Rejection  in  lieu  entry.  —  It  is  not  dis- 
cretionary with  land  officers  to  reject  a  lieu 
entry.  Daniels  v.  Wagner,  (1915)  237  U.  8. 
547,  35  S.  Gt.  740,  59  U.  S.  (L.  ed.)  1102, 
reversi/ng  (G.  G.  A.  9th  Gir.  1913)  205  Fed. 
235;  Daniels  v.  Graddock,  (1915)  237  U.  S. 
574,  35  S.  Gt.  749,  59  U.  S.  (L.  ed.)  1118, 
reveraing  (G.  G.  A.  9th  Gir.  1913)  205  Fed. 
235;  Daniels  v.  Johnston,  (1915)  237  U.  S. 
568,  36  S.  Gt.  748,  59  U.  S.  (L.  ed.)  1110, 
reveraing  (G.  C.  A.  9th  Gir.  1913)  205  Fed. 
235;  Daniela  v.  Merrithew,  (1915)  237  U. 


S.  670,  35  S.  Gt.  747,  59  U.  8.  (I*,  ed.) 
1113,  reveraing  (G.  G.  A.  9th  Gir.  1913)  205 
Fed.  235;  Sawyer  v.  Gray,  (1915)  237  U.  S. 
674,  35  8.  Gt.  842,  59  U.  8,  (L.  ed.)  1170. 

State  taxation  of  unsunreyed  lands. — 
Unsurveyed  lands  selected  in  lieu  under 
this  section  are  not  taxable  under  state 
laws.  Bird  Timber  Go.  v.  Snohomish  Goun- 
ty,  (1914)  81  Wash.  416,  143  Pac.  433, 
where  it  appeared  that  the  plaintiff  brought 
an  action  to  cancel  taxes  levied  by  the 
county  on  lands  selected  in  lieu  imder  this 
section. 

Selection  by  metes  and  bounds.^  A 
selection  of  lieu  lands  made  on  unsurveyed 
public  lands,  in  order  to  be  effective  as  to 
particular  tracts,  must  be  made  by  metes 
and  bounds  with  a  description  having  a 
be^nning  point  at  some  natural  or  arti- 
ficial monument,  which  can  be  readily  and 
definitely  located  on  the  ground.  Bird 
Timber  Go.  v.  Snohomish  Gounty,  (1914) 
81  Wash.  416,  143  Pac.  433. 


TRADEMARKS. 


Vol.  VII,  p.  330,  sec.  3. 

Trademark  resembling  another.  —  This 
section  prohibits  the  registration  of  a  trade- 
mark so  closely  resembling  that  of  another 
as  to  create  mistake  or  confusion  in  the 
mind  of  the  public.  It  must  be  sufficiently 
distinctive  to  differentiate  the  article  to 
which  it  is  affixed  from  articles  of  the  same 
general  nature  manufactured  or  sold  by 
others.  Samson  Gordage  Works  v.  Puritan 
Gordage  Mills,  (G.  G.  A.  6th  Gir.  1914)  211 
Fed.  603. 

Color  as  trademark.  —  No  valid  trade- 
mark can  be  acquired  in  the  use  of  a  color 
not  connected  with  some  distinctive  symbol 
or  design.  The  owner  of  a  valid  trade 
mark,  otherwise  distinctive,  may  however 
be  protected  against  appropriation  by  a 
rival  dealer  through  mere  change  in  color. 
Samson  Cordage  Works  v.  Puritan  Gordage 
Mills,  (C.  C.  A.  6th  Cir.  1914)  211  Fed.  603. 

Color  may  be  one  of  the  elements  making 
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up  a  dress  of  boxes,  cartons,  ete.,  entitled 
to  protection  where  the  ()ivotal  question  so 
far  as  it  effects  that  feature  is  the  existence 
or  nonexistence  of  deceptive  similarity.  H. 
E.  Winterton  Gum  Go.  v.  Autosales  Gum, 
etc.,  Co.,  (G.  G.  A.  6th  Gir.  1914)  211  Fed. 
612. 

Numeral  as  trademark.  —  A  mere  numer- 
al must  be  combined  with  some  other  device, 
design  or  symbol  in  order  to  make  it  a  vi- 
tal part  of  a  trademark.  Thus  where  the 
number  "108"  was  used  as  the  trade  name 
of  a  brand  of  cigars  it  was  held  that  timers 
was  no  possibility  of  a  dealer's  being  de- 
ceived in  the  use  of  "208"  by  a  rival  manu- 
facturer when  the  labels  and  boxes  were 
unlike  and  there  was  a  dissimilarity  in  gen- 
eral appearance,  and  that  an  action  for  in- 
fringement of  such  alleged  trademark 
would  not  lie.  Goldsmith  Silver  C3o.  v. 
Savage,  (D.  G.  Me.  1914)  211  Fed.  751. 


Vol.  Vll,  p.  331,  sec.  1. 


TRADEMARKS. 


VoL  Zy  p.  4i0»  eec  ff. 


Vol.  Vll,  p.  331,  sec.  7. 

Fraudulent  intent  to  infringe.  —  Al- 
though the  two  names  "Notaseme"  and 
"Irontex''  used  on  trademark  labels,  are 
wholly  dissimilar,  yet  if  they  are  so  ar- 
ranged that  their  panels  and  contrasting 
colors  show  on  mere  inspection  that  the  de- 
signer of  the  later  label  tried  to  make  it 
BO  nenrl}'  like  the  earlier  one,  that  it  would 
likely  deceive  purchasers,  it  constitutes 
fraudulent  intent  to  infringe.  Notaseme 
Hosiery  Co.  v.  Straus,  (S.  D.  N.  Y.  1913) 
209  Fed.  495. 


Jurisdiction  of  federal  courts.  —  To  the 
same  effect  as  the  original  note  see  Samson 
Cordage  Works  v.  Puritan  Cordage  Mills, 
(C.  C.  A.  6th  Cir.  1914)  211  Fed.  603,  in 
which  the  court  held  that  the  diverse  citi- 
zenship of  tiie  parties,  in  connection  with 
the  amount  involved,  gave  the  District 
Court  jurisdiction  over  the  suit  for  infringe- 
ment of  the  claimed  common-law  trade- 
mark as  well  as  the  action  for  unfair  compe- 
tition. 


Vol.X,  p.  408,  sec.  1. 


Right  to  more  than  one  trademark.  —  A  person  is  not  necessarily  limited  to  one  trade- 
mark, even  on  the  same  article.  United  Lace,  etc.,  Mfg.  Co.  v.  Barthels  Mfg.  Co.,  (E.  D. 
N.  Y.  1916)  221  Fed.  466. 


Vol.  X,  p.  410,  sec.  5. 

Constitutionality.  —  In  Rossman  v.  Gar- 
nier,  (C.  C.  A.  8th  Cir.  1914)  211  Fed.  401, 
it  was  contended  that  the  ten  year  clause 
in  the  final  proviso  of  its  section  was  un- 
constitutional, but  the  court  said:  ''It  was 
held  otherwise  in  Tliaddeus  Davids  Co.  v. 
Davids  et  al.,  178  Fed.  801,  102  C.  C.  A. 
249;  Id.,  (C.  C.)  190  Fed.  285;  Id.,  192 
Fed.  915,  114  C.  C.  A.  355;  Coca-Cola  Co. 
V.  Deacon  Brown  Bottling  Co.  et  al.,  (D. 
C.)  200  Fed.  105;  Coca-Cola  Co.  v.  Nash- 
ville Syrup  Co.,  (D.  C.)  200  Fed.  163; 
Hughes  et  al.  v.  Alfred  H.  Smith  Co.,  (D. 
C.)  205  Fed.  302;  In  re  Cahn,  Belt  &  Co., 
27  App.  D.  C.  173.  The  last  case  presents 
a  question  of  construction  but  not  one  of 
constitutionality.  It  is  apparent  that  a 
tedinical  trademark  is  entitled  to  regis- 
tration without  reference  to  the  ten-year 
clause,  and,  if  none  but  technical  trade- 
marks are  entitled  to  be  registered  under 
it,  then  it  might  as  well  have  been  omitted." 

Geographical  names  cannot  be  exclusively 
appropriated  as  a  trademark.  Zittlosen 
Mfg.  Co.  V.  Boss,  (C.  C.  A.  8th  Cir.  1914) 
219  Fed.  887. 

The  word  "Oneida"  is  a  geographical 
term  and  in  that  sense  is  not  subject  to  ap- 

Eropriation  for  a  trademark,  but  it  was 
eld  entitled  to  registration  under  the  ten- 
year  clause  of  this  section  on  the  ground 
that  the  word  might  acquire  by  constant 
use,  in  connection  with  other  words  and 
phrases,  a  secondary  meaning  and  signifi- 
cance for  the  article  or  commodity  to  which 
it  was  affixed  and  so  come  within  the  pro- 
visions of  this  section.  Oneida  Communit5 
v.  Oneida  Game  Trap  Co.,  (1914)  150  N.  Y 
8.  918. 

The  geographical  term  "Italian"  was  held 
to  be  entitled  to  registration  as  a  trade- 
mark and  to  protection  as  such,  where  it 
was  used  exclusively  by  a  manufacturer  of 
silk  underwear  and  its  predecessor,  as  a 
trademark,  for  more  than  ten  years.    Kay 
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ser  y.  Italian  Silk  Underwear  Co.,  (1914) 
160  App.  Div.  607,  146  N.  Y.  8.  22. 

Words  used  figuratively.  —  The  figurative 
use  of  a  word  will  not  take  it  out  of  the 
range  of  lawful  appropriation  as  a  trade- 
mark. United  Lace  etc.,  Mfg.  (>>.  v.  Barth- 
els Mfg.  Ck).,  (E.  D.  N.  Y.  1915)  221  Fed. 
456,  wherein  the  court  said:  "Every  good 
trade-mark  is  suggestive;  once  seen  or 
heard,  its  association  with  the  product  is 
readily  fixed  in  the  mind.  If  there  were 
no  association  of  ideas  between  the  two,  it 
would  require  an  independent  effort  of 
memory  to  recall  the  connection.  It  is  not 
necessary  to  the  validity  of  a  trade-name 
that  it  should  be  utterly  devoid  of  aptitude. 
It  is  enough  that  it  leaves  open  to  every 
one  all  words  that  are  really  descriptive." 

Surname  as  trademark.  —  A  trademark 
granted  in  a  surname  under  the  fourth  pro- 
viso of  this  section  is  in  the  name  itself, 
irrespective  of  the  way  in  which  it  is  print- 
ed or  displayed.  The  name  in  such  a  case 
is  to  be  treated  as  if  it  were  an  arbitrary 
word  and  is  to  be  protected,  not  only 
against  literal,  but  against  colorable,  imi- 
tation. Warner  Bros.  Co.  v.  Wiener,  (C. 
C.  A.  2d  Cir.  1914)  218  Fed.  636,  holding 
the  word  "Wiener"  standing  alone  to  be  a 
colorable  imitation  of  the  word  "Warner" 
and  enjoining  the  defendant  from  using  it, 
although  his  own  surname,  in  a  similar 
business  or  in  any  manner  amounting  to  a 
colorable  imitation  of  the  word  "Warner." 

In  Tanqueray  v.  Gordon  Distilling,  etc., 
Co.,  (X.  D.  N.  J.  1914)  213  Fed.  610,  it 
was  held  that  the  words  "Gordon's*  Dry 
Gin"  in  use  since  1769,  were  entitled  to  pro- 
tection and  that  the  use  of  the  word  "Gor- 
don" or  "Gordon's"  in  connection  with  a 
similar  product  would  be  permanently  re- 
strained except  as  to  their  use  in  such  a 
substantially  different  manner  as  would 
not  to  be  an  imitation  or  simulation  of  the 
complainant's  trademark. 
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"Webster"  as  applied  to  dictionaries  of 
the  English  language  could  not  be  regis- 
tered as  a  trademark  after  the  expiration 
of  the  copyright  securing  to  the  publisher 
the  exclusive  right  to  publish  the  Webster 
dictionaries.  G.  &  C.  Mcrriam  Co.  v.  Syn- 
dicate Pub.  Co.,  (1915)  237  U.  S.  618,  36 
S.  Ct.  708,  59  U.  S.  (L.  ed.)  1148,  wherein 
the  court  said:  "It  appears  upon  the  face 
of  the  bill  that  the  registration  of  the  trade- 
marks relied  upon,  having  the  name  'Web- 
ster' as  applied  to  dictionaries  of  the  Eng- 
lish language  as  their  chief  characteristic, 
was  made  long  after  the  expiration  of  the 
copyright  securing  to  the  puolishers  the  ex- 
clusive right  to  publish  the  Webster  dic- 
tionaries. After  the  expiration  of  a  copy- 
right of  that  character,  it  is  well  settled 
that  the  further  use  of  the  name  by  which 
the  publication  was  known  and  sold  under 
the  copyright  cannot  be  acquired  by  regis- 
tration as  a  trademark;  for  the  name  has 
become  public  property,  and  is  not  subject 
to  such  appropriation.  Such  was  the  deci- 
sion of  Mr.  Justice  Miller,  sitting  at  circuit, 
in  the  first  of  what  may  be  called  the  Web- 
ster Dictionary  Gases, — Merriam  v.  Hollo- 
way  Pub  Go.  43  Fed.  450.  In  that  case, 
the  learned  justice  in  vigorous  terms  denied 
the  right  to  appropriate  as  a  trademark  the 
designation  'Webster's  Dictionary'  after  the 
expiration  of  the  copyright.  To  the  same 
effect  is  Merriam  v.  Famous  Shoe  k  Gloth- 
ing  Co.  47  Fed.  411.  These  cases  were  cit- 
ed with  approval  in  the  opinion  in  Singer 
Mfg.  Go.  V.  June  Mfg.  Co.,  163  U.  S.  169, 
41  L.  ed.  118,  16  Sup.  Ct.  Rep.  1002,  in 
which  case  the  subject  was  fully  considered, 
and  the  cases,  American  and  foreign,  were 
reviewed;  the  conclusion  being  reached  that 
on  the  expiration  of  a  patent  there  passed 
to  the  public  not  only  the  ri^ht  to  malce  the 
machine  in  the  form  covered  by  the  letters 
patent,  but  along  with  the  public  ownership 
of  the  device  described  there  necessarily 
passed  to  the  public  the  generic  desi^ation 
of  the  thing  which  had  arisen  during  the 
life  of  the  monopoly.  As  the  cases  cited  in 
the  opinion  in  that  case  show,  this  doctrine 
is  no  less  applicable  to  the  expiration  of  a 
copyright,  upon  the  termination  of  which 
there  passes  to  the  public  the  right  to  use 
the  generic  name  by  which  the  publication 
has  been  known  during  the  existence  of  the 
exclusive  right  conferred  by  the  copyright. 
In  the  Singer  Case,  at  page  202,  the  same 
doctrine  was  applied  to  a  trademark  con- 
taining the  word  'Singer'  and  attempted  to 
be  used  as  one  of  the  constituent  elements  of 
a  trademark.  In  that  case  while  the  right 
of  another,  after  the  expiration  of  the  mo* 
nopoly,  to  use  the  generic  designation  was 
recognized,  it  was  also  stated  that  its  use 
must  be  such  as  not  to  deprive  the  original 
proprietor  of  his  rights,  or  to  deceive  the 
public,  and  that  such  use  of  the  name  must 
be  accompanied  with  indications  sufficient 
to  show  that  the  thing  manufactured  or 
sold  is  the  work  of  the  one  making  it,  so 
that  the  public  may  be  informed  of  that 
fact, — ^this     latter     consideration     arising 


from  the  use  of  the  name  as  designating  the 
poduction  of  the  original  owner,  and  in 
order  to  prevent  confusion  and  unfair  trade, 
and  the  wrongful  appropriation  of  anoth- 
er's rights." 

It  is  settled  beyond  controversy  that  a 
family  surname  is  incapable  of  exdusive 
appropriation  in  trade  and  the  right  of  ev- 
ery man  to  use  his  own  name  in  his  busi- 
ness is  a  part  of  the  law  of  trade-mark. 
Thus  it  was  held  that  where  two  descend- 
ents  of  the  original  manufacturer  ''William 
Enabe"  sold  their  interests  in  a  corporation 
manufacturing  the  original  Knabe  piano 
and  started  a  new  business  for  the  manu- 
facture of  pianos  they  were  entitled  to  use 
their  own  surname.  Stix,  etc.,  Co.  v.  Ameri- 
can Piano  Co.,  (CCA.  8th  Cir.  1913) 
211  Fed.  271. 

Letters  or  initials  may  in  some  cases  be 
exclusively  appropriated  for  trademark 
purposes;  but  m  such  cases  it  is  essential 
that  the  primary  object  in  using  them  be 
to  indicate  origin  or  ownership  and  not  the 
grade  or  quality  of  the  article.  Planten 
V.  Gedney,  (S.  D.  N.  Y.  1915)  221  Fed.  281, 
wherein  the  court  held  that  the  letters  ''C. 
A  C."  which  were  used  in  an  alleged  trade- 
mark and  which  were  known  to  mean  "Cu- 
bebs  and  Copaiba" —  nothing  more  nor  less 
— and  were  therefore  purely  descriptive  and 
did  not  mean  and  were  not  intended  to  mean 
or  -to  refer  to  origin  or  ownership,  were  in- 
valid as  a  trademark. 

A  generic  or  descriptive  name  character- 
istic of  an  article  of  trade,  its  qualities  or 
ingredients,  or  any  word,  sign,  or  symbol 
which,  from  the  nature  of  the  fact  it  is 
used  to  signify,  others  might  employ  and 
apply  with  equal  truth,  cannot  be  appropri- 
ated as  a  trademark.  Zittlosen  Mfg.  Go.  v. 
Boss,  (C.  C.  A.  8th  Cir.  1914)  219  Fed.  887. 

Descriptive  words,  unless  they  have  ac- 
quired a  secondary  meaning,  cannot  be  ex- 
clusively appropriated,  but  where  they  have 
been  appropriated,  a  competitor  has  not  the 
right  to  so  use  them  in  connection  with 
other  words  and  form  of  dress  as  to  induce 
the  public  to  believe  that  its  article  is  an- 
other's product.  Thus  it  has  been  held  that 
where  tne  word  "Chips"  had  been  applied 
to  chewing  gum,  it  could  not  be  appropri- 
ated by  a  competitor  in  connection  with 
the  word  Satsuma,  as  "Satsuma  Chips" 
when  the  dress  and  form  in  which  it  was 
offered  for  sale  misled  and  deceived  the 
public.  H.  E.  Winterton  Gum  Go.  v.  Auto- 
sales  Gum,  etc.,  Co.,  (C.  C.  A.  6th  Cir. 
1914)  211  Fed.  612. 

"Sal"  is  one  of  the  descriptive  words 
which  the  courts  have  held  cannot  be  appro- 
priated as  a  trademark  and  it  may  not  be 
so  appropriated  when  hyphenated  Vith  an 
arbitrary  or  coined  word  as  in  "Sal-Vet." 
S.  R.  Feil  Co.  v.  John  E.  Robbins  Co.,  (C. 
C.  A.  7th  Cir.  1915)  220  Fed.  650,  wherein 
the  court  said:  "It  will  be  noted  that 
complainant's  trade-mark  consists  of  two 
distinct  terms — Sal  and  Vet.  From  the 
evidence  it  appears  that  complainant's 
trade-mark  was  well  established  when  de- 
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fendant    began    to    employ    the   term   'Sal 
Tone;'  that  one  of  the  principal  ingredients 
of  both  remedies  is  salt;  that  the  dictionary 
definition  of  the  word  *bbI*  is  'salt/  and 
that  the  word  'sal'  is  principally  used  in 
connection  with  scientific  subjects,  as  chem- 
istry.    It  is  the  common  prefix  for  names 
of  various  preparations,  such  as  the  well 
known  sal  volatile,  sal  soda,  and  sal  am- 
moniac, in  which  connection  it  is  always 
understood  to  mean  that  some  form  of  salt 
is  a  substantial  element  of  the  preparation. 
It  is  one  of  those  descriptive  words  which 
the  courts  have  held  could  not  be  appro- 
priated as  a  trade-mark.     Thus,  in  Stand- 
ard   Paiut    Company   v.   Trinidad   Asphalt 
Company,  220  U.  S.  453,  31  Sup.  Ct.  457, 
65  L.  ed.  536,  with  reference  to  the  word 
'rubberoid,'   the  court  says:      'No  sign  or 
form  of  words   can   be  appropriated  as  a 
valid  trade-mark,  which  from  the  nature  of 
the  fact  conveyed  by  its  primary  meaning, 
others  may  employ  with  equal  truth,  and 
with   equal    right,   for   the  same   purpose. 
*    *    *    Nor  can  a  generic  name,  or  a  name 
merely  descriptive  of  an  article  of  trade, 
of  its  qualities,  ingredients,  or  characteris- 
tics, be  employed  as  a  trade-mark,  and  the 
exclusive  use  of  it  be  entitled  to  legal  pro- 
tection.'    In  the  opinion   rendered  by  the 
Circuit   Court  of   Appeals   for  the  Eighth 
Circuit   in   said   cause— 163   Fed.   pp.   979 
and  980,  90  C.  C.  A.  195— the  authorities 
upon   this   subject  are  exhaustively   cited. 
There  is  bo  such  word  as  'Vet'  in  the  dic- 
tionaries, nor  does  the  evidence  disclose  any, 
except  as  used  by  complainant.     It  is  al- 
lied by  defendant  to  be  an  abbreviation  of 
the  word  'veterinary,'  but  such  definition  is 
a  mere  assumption  from  the  fact  that  it  is 
a  veterinary  remedy.    If  it  be  assumed  that 
tiie  use  of  the  common  word  'sal,'  in  hy- 
phenated association  with  the  arbitrary  term 
Wet,'  may  constitute  a  proper  trade-mark, 
as  was  held  in  Wolfe  v.  Barnett,  24  La. 
Ann.  97,  13  Am.  Rep.  Ill;  Clinton  Metalic 
Paint  Co.  v.  N.  Y.  Metalic  Paint  Co.,  23 
Misc.  Rep.  66,  50  N.  Y.  Supp.  437;   Soils 
Cigar  Co.  v.  Pozo,   16  Colo.  388,  26   Pac. 
556,   25   Am.   St.  Rep.   279;    and  Paul   on 
Trade-marks,   (1903)   §  40,  yet  where  only 
the   common    and    nonexclusive   feature   is 
used,   there   is   no   infringement.     38   Cyc. 
p.  755,  and  cases  cited.    In  the  present  case 
defendant  has  appropriated  only  the  term 
'Sal,'  which  he  and  every  one  else  was  at 
liberty  to  use.     As  between  the  arbitrary 
term  *Vet*  and  the  word  'Tone,'  there  can 
be  no  reasonable  claim  to  resemblance.    No 
ordinary  purchaser  would  take  the  one  for 
the   other,   even   in   combination   with   the 
word  'Sal.'    One  is  not  required  to  so  dis- 
tinguish his  goods  tliat  careless  buyers  will 
know  by  whom  they   are  made  and   sold. 
Wrisley   Co.   v.   Iowa   Soap   Co.,   122   Fed. 
796,  59  C.  C.  A.  54;  Johnson  v.  Parr,  Russ, 
£q.  Cases  (Nova  Scotia)   98.     In  this  view 
of  the  law  as  applied  to  the  facts  of  this 
case,  it  is  of  no  consequence  that  consumers 
of    complainant's    product    recognized    the 
goods    bearing   the    term    'Sal- Vet'   as   the 
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goods  of  complaint.  Nor  is  it  necessary 
to  determine  whether  the  term  'Sal- Vet'  had 
acquired  a  secondary  meaning  as  represent- 
ing complainant's  product.  Defendant  has 
not  used  that  term,  and  consequently  has 
not  infringed  it." 

The  word  "Ideal"  is  not  descriptive  and 
therefore  is  entitled  to  registration  as  a 
trademark.  Where  the  word  had  been  as- 
sociated with  the  patented  article  for  ten 
years  prior  to  the  passage  of  the  Trade- 
mark Act  it  did  not  necessarily  become  an 
identifying  and  generic  name  of  the  article 
patented  so  as  to  preclude  the  right  to  reg- 
ister the  same  as  a  trademark.  Hughes  v. 
Alfred  H.  Smith  Co.,  (C.  C.  A.  2d  Cir. 
1913)  209  Fed.  37. 

The  word  keystone  is  common  to  the  pub- 
lic and  cannot  be  appropriated  for  exclusive 
use,  beyond  the  limited  extent  recognized 
for  the  protection  either  of  trademarks 
against  infringers  or  of  trade-names  against 
deceptive  imitators.  Thus,  where  it  ap- 
peared that  a  company  had  adopted  the 
trade  name  of  "Keystone  Lubricating  Com- 
pany" and  had  a  registered  trademark 
therefor,  it  was  held  that  a  corporation 
which  had  the  word  Keystone  in  its  corpo- 
rate name  could  not  be  enjoined  from  using 
that  name  on  similar  goods.  In  such  a  case 
however  modified  in  junctional  relief  would 
be  granted  against  the  deceptive  use  of  the 
similar  designation,  by  requiring  a  proper 
inscription  or  notation  upon  the  goods  of- 
fered lor  sale  so  as  to  make  deceptive  reprc 
sentations  impossible.  Keystone  Oil,  etc., 
Co.  V.  Buzby,  (C.  C.  A.  7th  Cir.  1914)  219 
Fed.  473,  reversing  Buzby  v.  Keystone  Oil, 
etc.,  Co.,  (N.  D.  111.  1913)  206  Fed.  136. 

The  word  "beaded"  is  not  merely  descrip- 
tive of  a  shoe  lace  tip  and  may  be  registered 
as  a  trade-mark.  United  Lace,  etc.,  Mfg. 
Co.  V.  Barthels  Mfg.  Co.,  (E.  D.  N.  Y. 
1915)  221  Fed.  456. 

In  National  Cloak,  etc.,  Co.  v.  Londy,  (N. 
D.  111.  1914)  211  Fed.  760,  it  was  held  that 
where  the  word  "National"  had  acquired  a 
meaning  which  was  the  property  of  the 
complainant,  although  not  of  itself  distinc- 
tive, it  should  be  protected. 

Arbitrary  or  fanciful  namea  as  trade- 
marks.—  In  Valvoline  Oil  Co.  v.  Havoline 
Oil  Co.,  (S.  D.  N.  Y.  1913)  211  Fed.  189» 
the  court  held  that  the  word  "Havoline" 
was  not  an  infringement  of  the  trademark 
"Valvoline"  and  that  it  was  sufficiently  dis- 
tinctive in  sound,  appearance,  and,  popularly 
speaking,  in  meaning,  to  entitle  it  to  regis- 
tration as  a  trademark. 

The  word  "Listerine"  is  an  arbitrary  term 
and  not  descriptive  or  of  qualifying  import 
and  is  entitled  to  protection  as  a  registered 
trade-mark.  Lambert  Pharmacal  Co.  v. 
Kalish  Pharmacy,  (S.  D.  N.  Y.  1911)  219 
Fed.  323,  wherein  the  court  said:  "The  au- 
thorities uniformly  hold  that  the  selection 
of  a  fanciful  name  for  an  article  of  merchan- 
dise may  constitute  a  valid  trade-mark. 
There  is  no  objection  to  adopting  as  a  trade- 
mark the  name  of  a  person  who  has  achieved 
fame  and  distinction  for  the  purpose  of  at- 
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tracting  the  attention  of  the  publio  to  an 
article  provided  such  name  ie  not  descrip- 
tive of  the  quality  or  the  character  of  tne 
article,  or  a  geographical  name.  Hesseltine 
Trade-Marks  and  Unfair  Trade,  p.  15;  28 
Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  361. 
The  name  'Lister  can  scarcely  be  said  to 
convey  to  the  public  generally  any  signifi- 
cance of  the  achievements  of  its  owner; 
such  knowledge  is  practically  confined  to 
the  medical  profession  and  those  closely  al- 
lied thereto.  It  is  not  necessary  that  the 
adopted  trade-mark  should  be  the  name  of 
the  merchant  who  puts  the  commodity  on 
the  market."  And  to  the  same  effect  see 
Lambert  Pharmacal  Co.  v.  Bolton  Chemical 
Corporation  (S.  D.  N.  Y.  1916)  219  Fed. 
326. 

The  word  "Abricotine"  is  a  coined  word 
and  is  entitled  to  protection  as  a  registered 
trade-mark.  Judicial  notice  will  not  be 
taken  that  it  is  a  word  in  general  use  in  a 
foreign  language  in  connection  with  foreign 
commerce  and  descriptive  of  apricot  cordial 
generally.  So  a  trade-mark  consisting  of 
the  word  "Abricotine"  in  connection  with 
the  signature  P.  Gamier,  on  a  tabret  or 
shield,  is  infringed  by  using  the  word  Abri- 
cotine  in  connection  with  a  similar  article. 
Rossman  v.  Gamier,  (C.  C.  A.  8th  Cir. 
1914)  211  Fed.  401. 

The  word  "Cottolene"  has  been  held  to  be 
entitled  to  protection  as  a  registered  trade- 
mark and  to  be  colorably  imitated  and  in- 
fringed by  the  word  "Chefolene."  N.  K. 
Fairbanks  Co.  v.  Ogden  Packing,  etc.,  Co., 
(D.  C.  Utah  1914)  220  Fed.  1002,  wherein 
the  court  said :  "The  plaintiff's  trade-mark, 
'Cottolene,'  is  a  valuable  part  of  its  good 
will,  in  which  it  has  a  property  right.  If 
the  name  selected  by  the  defendant  for  its 
product  substantially  lessens  the  value  of 
the  plaintiff's  right,  it  is  an  infringement. 
The  two  names  have  a  certain  similarity  in 
sound  and  appearance.  The  ideas  connoted 
by  them  are,  however,  different.  The  plain- 
tiff's trade-mark  was  evidently  selected  to 
suggest  the  substances  compounded  by  it; 
The  defendant's  name,  omitting  the  suffix, 
the  use  to  be  made  of  the  product.  The 
suffix  of  each  is  identical,  and  I  am  inclined 
to  the  opinion  that  there  is  a  sufficient  simi- 
larity in  sound  to  have  a  substantial  tend- 
ency to  confuse  a  purchaser,  and  make  it 
practicable  to  substitute  one  for  the  other. 
It  is  not  a  question  of  confounding  the  two 
products,  if  placed  in  juxtaposition,  or  if 
there  was  a  conscious  effort  te  discriminate 
between  them.  A  certain  proportion  of  the 
ultimate  purchasers  of  such  a  lard  substitute 
will  be  found  among  the  uneducated  and  in- 
experienced, to  whom  the  two  names  will 
convey  no  idea,  except  as  they  are  associated 
with  the  product  bought,  and  who,  without 
heedlessnesB,  may  well  be  misled.  Any  doubt 
as  to  this  should  be  resolved  against  the  de- 
fendant, for  it  had  a  wide  range  of  selec- 
tion, and,  knowing  the  existence  of  the 
plaintiff's  trade-mark,  approximated  it.  It 
is  difficult  to  avoid  the  conclusion  that  it 
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was  intended  by  this  approximation  to  ob- 
tain an  advantage  through  the  plaintiff's 
efforts  to  popularize  Cottolene,  so  far,  at 
least,  as  to  convey  to  the  purcliaser  the  idea 
that  Chefolene  was  a  similar  article,  in- 
tended and  adapted  to  the  same  uses,  lliis, 
in  itself,  was  not  unlawful;  but  it  imposed 
the  duty  to  use  care  to  so  discriminate  the 
two  names  that  a  purchaser  could  not  be 
deceived.  The  argument  for  the  defendant 
that  the  distinction  between  the  roots  of 
the  two  words  is  so  patent  that  the  t>imi- 
larity  of  endings  cannot  confuse  is  ingen- 
ious, but  hardly  persuasive.  This  is 
doubtless  true  with  a  limited  number  of  pur- 
chasers, who  would  readily  a8S3ciate  the 
root  with  the  idea  suggested;  but  the  plain- 
tiff's good  will  is  not  so  restricted,  and  must 
be  protected  in  its  broader  field.  The  cas- 
es are  numerous  in  which  names,  differing 
as  radically  as  the  two  here,  have  been 
held  the  one  to  be  an  infringement  of 
a  trademark  in  the  other.  As  illustra- 
tions: The  names  Mojava  and  Momaja, 
American  Grocery  Go.  v.  Sloan,  (C.  C.)  68 
Fed.  639;  Cotoleo  and  Cottolene,  N.  K. 
Fairbanks  Co.  v.  Central  Lard  Co.,  (C.  C.) 
64  Fed.  133;  Cellonite  and  Celluloid,  Cellu- 
loid Mfg.  Co.  V.  Cellonite  Mfg.  Co.,  (C.  C.) 
32  Fed.  101;  Sapono  and  Sapolio,  Enoch 
Morgan's  Sons  v.  Ward,  152  Fed.  691,  81 
C.  C.  A.  616,  12  L.R.A.(N.S.)  729;  Bovina 
and  Boviline,  Lockwood  v.  Bostwick,  2  Daly 
(N.  Y.)  621;  Sartoris  and  Sorosis,  Little 
V.  Kellam,  (C.  C.)   100  Fed.  353^' 

The  words  ''Roof  Leak"  have  been  held  to 
be  entitled  to  protection  as  a  valid  trade- 
mark for  a  roof  paint  and  infringed  by  the 
words  "Never  Leak"  used  as  a  trade-mark 
for  a  similar  article.  Elliott  Varnish  Co.  v. 
Sears,  (N.  D.  HI.  1915)  221  Fed.  797. 

'The  fourth  proviso,  or  ten-year  clause, 
has  manifest  reference  to  marks  which  are 
not  technical  trade-marks;  otherwise,  it 
would  have  no  effect.  The  owner  of  a  trade- 
mark valid  at  common  law  and  used  in 
commerce  with  foreign  nations,  or  among 
the  several  states,  or  with  Indian  tribes, 
may  obtain  its  registration  under  the  act 
without  showing  the  user  of  ten  years  re- 
quired hj  this  clause.  Sections  1,  2.  Con- 
gress evidently  had  in  mind  the  fact  that 
marks,  although  not  susceptible  of  exclusive 
appropriation  at  common  law,  frequently 
acquired  a  special  significance  in  connection 
with  particular  commodities;  and  the  lan- 
guage of  the  fourth  proviso  was  carefully 
chosen  in  order  to  bring  within  the  statute 
those  marks  which,  while  not  being  technical 
trade-marks,  had  beeii  in  'actual  and  ex- 
clusive use'  as  trade-marks  for-  ten  years 
next  preceding  the  passage  of  the  act.  See 
In  re  Cahn,  Belt  &  Co.,  27  App.  D.  C.  173, 
177;  Worster  Brewing  Corp.  v.  Rueter,  30 
App.  D.  C.  428,  430,  431 ;  In  re  Wright,  33 
App.  D.  C.  610.  It  is  suggested,  however, 
that  the  privilege  accorded  by  this  proviso  is 
limited  to  mark^  which  lie  outside  the 
positive  prohibitions  contained  in  the  earli- 
er clauses  of  section  6.  Thus,  it  is  said 
that  the  exceptions  with  respect  to  marks  ot 
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a  scandalous  sort,  and  as  to  those  embracing 
public  insignia,  are  plainly  intended  to  ap- 
ply to  all  marks  of  the  described  character 
whether  or  not  they  had  been  used  for  the 

£  receding  ten  years  (In  re  'Cahn,  Belt  & 
io.y  supra) ;  and,  it  is  urged  that  if  this 
be  so,  tne  prohibitions  of  the  provisos  which 
precede  the  ten-year  clause  must  likewise 
be  deemed  to  restrict  its  scope.  The  em- 
phasis in  the  present  case  is  placed  upon 
the  second  proviso  in  section  6.  This,  in 
substance,  prohibits  the  registration  of 
marks  consisting  merely  of  individual,  firm 
or  corporate  names,  not  written  or  printed 
in  a  distinctive  manner,  or  of  designations 
descriptive  of  the  character  or  quality  of 
the  goods  with  which  they  are  used,  or  of 
geographical  names  or  terms;  and  it  thus 
contains,  as  the  court  of  appeals  said,  'a 
fairly  complete  list'  of  the  marks  used  by 
dealers  in  selling  their  goods,  which  are 
not  valid  trade-marks  at  common  law.  If 
the  ten-year  proviso  be  construed  as  not 
to  apply  to  any  marks  within  this  compre- 
hensive description,  the  clause  would  have 
little  or  nothing  to  act  upon  and  we  can 
conceive  of  no  reason  for  its  insertion.  We 
think  that  the  intent  of  Congress  is  clear. 
In  the  opening  clause  of  section  5,  it  is  pro- 
vided that  no  mark  by  which  the  goods 
of  the  owner  may  be  distinguished  from 
other  goods  of  the  same  class  shall  be  re- 
fused registration  as  a  trade-nmrk,  on  ac- 
count of  its  nature,  unless  it  consists  of,  or 
comprises:  (a)  immoral  or  scandalous  mat- 
ter; or  (b)  certain  public  insignia.  The 
nuirks  within  these  excepted  classes  are 
witiidrawn  from  the  purview  of  the  act. 
Then,  in  dealing  with  the  marks  which  re- 
main, limitations  upon  registrability  are 
defined  by  the  first,  second  and  third  pro- 
visos; and  the  restrictions  thus  imposed 
are  in  turn  qualified  by  the  fourth  proviso 
or  ten-year  clause.  It  follows  that  the 
fourth  proviso  in  no  way  detracts  from  the 
force  of  the  exceptions  contained  in  clauses 


(a)  and  (b)  which  were  plainly  intended  to 
be  established  without  qualification ;  but  the 
generality  of  the  succeeding  prohibitions  is 
qualified.  It  may  well  be  that  this  qualifi- 
cation, by  reason  of  its  terms,  does  not  af- 
fect the  first  proviso,  which  relates  to  cases 
of  confiicting  trade-marks,  as  the  ten-year 
clause  explicitly  requires  that  the  use  shall 
have  been  'exclusive.'  But  there  can  be  no 
doubt  that  this  clause  does  modify  the  gen- 
eral limitations  contained  in  the  second 
proviso  with  respect  to  the  use  of  marks 
consisting  of  names  of  persons,  firms  or 
corporations,  of  terms  descriptive  of  char- 
acter and  quality,  or  of  geographical  names 
or  terms.  Marks  of  this  sort,  notwith- 
standing the  general  prohibition,  were  made 
registrable  when  the  applicant  or  his  pre- 
decessors had  used  them,  actually  and  ex- 
clusivelv,  as  trade-marks  for  the  described 
period.'  Thaddeus  Davids  CJo.  v.  Davids 
Mfg.  Co.,  (1914)  233  U.  S.  461,  34  S.  Ct 
648,  58  U.  S.  (L.  ed.)  1046,  Ann.  Gas. 
191oB  322,  reversing  (C.  C.  A.  2d  1912) 
192  Fed.  915. 

Trademark  on  expired  patent.  —  The  mo- 
nopoly of  a  patent  cannot  be  prolonged  on 
its  expiration  by  the  claim  of  a  trade-mark 
descriptive  of  the  article  and  the  use  of 
such  descriptive  mark  during  the  life  of  the 
patent  cannot  be  availed  of  to  make  up  the 
ten-years  use  required  by  the  section.  Na- 
tional Lock  Washer  Co.  v.  Hobbs  Mfg.  Co., 
(D.  C.  Mass.  1914)  210  Fed.  516,  wherein 
the  court  said:  "In  construing  the  Trade- 
Mark  Act  of  1905,  it  is  a  reasonable  in- 
ference that  Congress  did  not  intend  that 
the  provisions  of  that  act  should  operate 
to  continue  the  monopoly  through  registra- 
tion under  it,  or  that  the  use  of  a  word 
in  connection  with  a  patented  article  and 
during  the  life  of  the  patent  should  be 
availed  of  to  make  up  the  10  years  of  actual 
and  exclusive  use  necessary  to  authorize 
registration*'' 
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An  ez  parte  registration  affords  a  prima 
fade  presumption  of  ownership  of  the  trade- 
mark and  it  will  not  be  presumed  that 
registration  was  procured  by  fraud.  While 
registi-ation  upon  a  purely  ex  parte  state- 
ment may  lead  to  very  loose  and  one-sided 
proceedings  before  the  Patent  Office  never- 
theless the  allegation  of  fraud  must  be  sus- 
tained by  adequate  proof.  Planten  v.  Ged- 
ney,  (S.  D.  N.  Y.  1915)  221  Fed.  281. 

"Not  only  exact  reproduction,  but  a 
'colorable  imitation'  is  within  the  statute; 
otherwise,  the  trade-mark  would  be  of  little 
avail  as  by  shrewd  simulation  it  could  be 
appropriated  with  impunity.  The  act  pro- 
viaes  (§  16) :  'Any  person  who  shall,  with- 
out the  consent  of  the  owner  thereof,  re- 
produce, counterfeit,  copy,  or  colorably  imi- 
tate any  such  trade-mark  •  •  •  and 
shall  use,  or  shall  have  used,  such  reproduc- 
tion, counterfeit,  copy  or  colorable  imitation 
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in  commerce  among  the  several  states 
♦  ♦  •  shall  be  liable.  ♦  •  ♦'  This 
provision  applies  to  all  trade-marks  that 
are  within  the  act,  including  those  which 
come  under  the  ten-year  clause,  provided 
they  are  not  used  'in  unlawful  business,' 
or  'upon  any  article  injurious  in  itself,'  or 
'with  the  design  of  deceiving  the  public,' 
and  have  not  been  'abandoned'  (§  21). 
But,  while  this  is  true,  the  inquiry  as  to 
the  extent  of  the  right  thus  secured  by  the 
statute,  in  the  case  of  marks  which  are 
admitted  to  registration  under  the  ten- 
year  clause,  is  not  completely  answered. 
It  is  apparent  that,  with  respect  to  names 
or  terms  .coming  within  this  class,  there 
may  be  proper  uses  by  others  than  the 
registrant  even  in  connection  with  trade  in 
similar  goods.  It  would  seem  to  be  clear, 
for  example,  that  the  registration  for  which 
the  statute  provides  was  not  designed  to 
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confer  a  monopoly  of  the  use  of  surnamcB, 
or  of  geographical  names,  as  such.  It  is 
not  to  he  supposed  that  Congress  intended 
to  prevent  one  from  using  his  own  name  in 
trade,  or  from  making  appropriate  reference 
to  the  town  or  city  in  which  his  place  of 
business  is  located;  and  we  do  not  find  it 
necessary  to  consider  the  question  of  the 
validity  of  such  an  attempt  if  one  were 
made.  Congress  has  admitted  to  registra- 
tion the  names  or  terms  belonging  to  the 
class  under  consideration  simply  because 
of  their  prior  use  as  trade-marks,  although 
they  had  not  been  such  in  law.  Their  ex- 
clusive use  as  trade-marks  for  the  stated 
period  was  deemed  in  the  judgment  of  Con- 
gress a  sufficient  assurance  that  they  had 
acquired  a  secondary  meaning  as  the  desig- 
nation of  the  origin  or  ownership  of  the 
merchandise  to  which  they  were  affixed. 
And  it  was  manifestly  in  this  limited  char- 
acter only  that  they  received  statutory 
recognition,  and,  on  registration,  became  en- 
titled to  protection  under  the  act.  In  the 
case,  therefore,  of  marks  consisting  of  names 
or  terms  havine  a  double  significance,  and 
being  susceptible  of  legitimate  uses  with 
respect  to  their  primary  sense,  the  reproduc- 
tion, copy  or  imitation  which  constitutes  in- 
fringement must  be  such  as  is  calculated  to 
misfead  the  public  with  respect  to  the  origin 
or  ownership  of  the  goods  and  thus  to  in- 
vade the  right  of  the  registrant  to  the  use 
of  the  name  or  term  as  a  designation  of  his 
merchandise.  This  we  conceive  to  be  the 
meaning  of  the  statute.  It  follows  that 
where  the  mark  consists  of  a  surname,  a 
person  having  the  same  name  and  using  it 
m  his  own  business,  although  dealing  in 
similar  goods,  would  not  be  an  infringer, 
provided  that  the  name  was  not  used  in  a 
manner  tending  to  mislead  and  it  was  clear- 
ly made  to  appear  that  the  goods  were  his 
own  and  not  tnose  of  the  registrant.  This 
is  not  to  say  that,  in  this  view,  the  case 
becomes  one  simply  of  unfair  competition, 
as  that  category  has  been  defined  in  the 
law;  for,  whatever  analogy  may  exist  with 
respect  to  the  scope  of  protection  in  this 
class  of  cases,  still  the  right  to  be  protected 
against  an  unwarranted  use  of  the  regis- 
tered mark  has  been  made  a  statutory  right, 
and  the  courts  of  the  United  States  have 
been  vested  with  jurisdiction  of  suits  for 
infringement,  regardless  of  diversity  of 
citizenship.  Moreover,  in  view  of  this  statu- 
tory right,  it  could  not  be  considered  neces- 
sary that  the  complainant  in  order  to  estab- 
lish infringement  should  show  wrongful 
intent  in  fact  on  the  part  of  the  defendant,  or 
facts  justifying  the  inference  of  such  an  in- 
tent. ( Lawrence  Mfg.  Co.  v.  Tennessee  Mfg. 
Co.,  138  U.  S.  637,  549;  Singer  Mfg.  Co.  v. 
June  Mfg.  Co.,  163  U.  S.  169;  Elgin  Natl 
Watch  Co.  V.  Illinois  Watch  Co.,  179  U.  S. 
665,  674.)  Having  duly  registered  under 
the  act,  the  complainant  would  be  entitled 
to  protection  against  smy  infringing  use; 
but,  in  determining  the  extent  of  the  right 
which  the  statute  secures  and  what  may  be 
said  to  constitute  an  infringing  use,  regard 
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must  be  had,  as  has  been  said,  to  the  nature 
of  the  mark  and  its  secondary,  as  distin- 
guished from  its  primary,  sigpaificance." 
Thaddeus  Davids  Co.  v.  Davids  Mfg.  Co., 
(1914)  233  U.  S.  461,  34  S.  Ct.  648,  58  U. 
S.  (L.  ed.)  1046,  Ann.  Cas.  1915B  322, 
reversing  (C.  C.  A.  2d  Cir.  1912)  192  Fed. 
015. 

Fraudulent  intent  to  deceiye  will  be  pre- 
Bumed  and  need  not  be  affirmatively  shown, 
where  there  is  a  close  resemblance  of  the 
respective  trademarks  and  they  are  applied 
to  similar  articles  or  preparations.  Lam- 
bert Pharmacal  Co.  v.  Kalish  Pharmacy,  ( S. 
D.  N.  Y.  1911)  119  Fed.  323. 

What  constitutes  infringement.  —  It  is 
not  necessary  to  constitute  an  infringement 
that  every  word  of  a  trademark  should  he 
appropriated.  It  is  sufficient  that  enough 
be  taken  to  deceive  the  public  in  the  pur- 
chase of  a  protected  article.  A  bill  will  be 
sustained  for  the  infringement  of  one  of 
several  words  of  a  trademark.  Rossmann 
v.  Garnier,  (CCA.  8th  Cir.  1914)  211 
Fed.  401. 

In  Prest-0-Lite  Co.  v.  Davis,  (8.  D.  Ohio 
1913)  269  Fed.  917,  it  appeared  the  com- 
plainant made  acetylene  gas  for  illuminating 
purposes  for  use  on  automobiles  and  sold 
the  gas  in  exchangeable  tanks  stamped  with 
the  name  "Prest-O-Lite"  as  its  duly  regis- 
tered trademark.  The  defendant  were 
makers  of  a  competing  gas  known  as 
"Searchlight**  and  it  appeared  that  they 
sold  "Prest-0-Lite"  tanks  chared  with 
Searchlight'*  gas.  The  court  held  that  it 
was  such  a  deception  affecting  complainant's 
trademark  and  trade  name  as  constituted 
infringement. 

A  similar  name  applied  to  a  similar  ar- 
ticle so  as  to  confuse  or  mislead  a  pur- 
chaser, constitutes  infringement.  Lambert 
Pharmacal  Co.  v.  Kalish  Pharmacy,  (S.  D. 
N.  Y.  1911)  219  Fed.  323,  wherein  the  court, 
holding  that  the  trade-name  'Tiisterseptine" 
infringed  the  registered  trademark  "Lister- 
ine,"  said:  "The  defendant  has  applied  to 
its  antiseptic,  which  is  also  commonly  used 
for  cleansing  the  teeth,  throat,  and  mouth, 
the  trade-name  'Listerseptine,*  and  sells  its 
article  contained  in  bottles  having  thereon 
a  label,  the  said  trade-name  printed  upon  it. 
The  trade-name  was  chosen  by  the  defendant 
in  October,  1907,  about  17  years  after  com- 
plainant's origination  of  the  trade-mark 
'Listerine.'  The  similarity  of  the  names  in 
appearance  and  sound,  when  considered 
with  the  similarity  of  the  articles  to  which 
the  trade-names  are  applied,  is  clearly  ap- 
parent, and  the  probabilities  of  tlic  defend- 
ant's designation  misleading  the  unwary 
customer  in  my  opinion  is  so  clear  that  it 
amounts  to  an  infringement  of  the  complain- 
ant's trade-mark."  Similarly  in  Lambert 
Pharmacal  Co.  v.  Bolten  Chemical  Corpo- 
ration, (S.  D.  N.  Y.  1915)  219  Fed.  325, 
the  court  holding  that  the  trade  name  "Lis- 
togen"  infringed  the  trademark  "Listerine" 
said :  "  'Listogen,'  if  the  accent  be  on  the 
first  syllable,  is  like  enough  to  Idsterinc^ 
to  serve  as  an  apt  means  of  substitution 
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among  those  who  have  not  already  enough 
familiarity  with  the  plaintiff's  article  as  to 
be  safe  from  any  such  efforts.  There  is  al- 
ways a  fringe  of  possible  customers,  next 
year's  for  instance,  with  whom  such  oppor- 
tunities are  not  to  be  disregarded,  people 
who  have  heard  vaguely  the  old  name  or 
seen  it  in  advertisements  and  who  fail  to 
carry  it  with  accuracy  in  their  memory. 
Among  these  confusion  is  eminently  possi- 
ble, and  that  possibility,  if  not  a  remote 
speculation,  is  quite  enough.  To  show  how 
near  the  defendant's  name  is,  we  need  only 
change  one  letter,  *g*  to  'r;*  *Listoren* 
would  be  so  close  an  imitation  as  would  not 
allow  argument  in  its  defense.  Now  the 
'g*  does  make  a  difference;  being  a  conso- 
nant it  sounds  more  distinctly,  but  I  can- 
not say  that  it  is  enough,  and  no  reasonable 
explanation,  no  explanation  whatever,  is 
suggested  why  the  name  need  be  used." 

In  Thaddeus  Davids  Go.  v.  Davids  Mfg. 
Ck).,  (1914)  233  U.  S.  461,  34  S.  Ct.  648,  58 
U.  S.  (L.  ed.)  1046,  Ann.  Gas.  1915B  322 
{reversing  (G.  G.  A.  2d  Gir.  1912)  192  Fed. 
916),  the  facts  as  stated  by  the  court  were 
as  follows:  'Thaddeus  Davids  Company, 
manufacturer  of  inks,  etc.,  brought  this 
suit  for  the  infringement  of  its  registered 
trademark  'Davids'.'  It  was  alleged  that 
the  complainant  was  the  owner  of  the  trade- 
mark; that  it  had  been  used  in  interstate 
commerce  by  the  complainant  and  its  pred- 
ecessors in  business  for  upwards  of  eighty 
years;  that  on  January  22,  1907,  it  had 
been  registered  by  the  complainant  as  a 
trademark,  applicable  to  inks  and  stamp 
pads,  under  the  act  of  February  20,  1905 
(chap.  592,  33  Stat,  at  L.  724,  U.  S.  Comp. 
Stat.  Supp.  1911,  p.  1459)  ;  that  the  com- 
plainant was  entitled  to  such  registration 
under  §  5  of  the  act  by  reason  of  actual 
and  exclusive  use  for  more  than  ten  years 


prior  to  the  passage  of  the  act;  and  that 
the  defendants,  Gortlandt  I.  Davids  and 
Walter  I.  Davids,  trading  as  Davids  Manu- 
facturing Company,  were  putting  inks  upon 
the  market  with  infringing  labels.  The  bill 
also  charged  unfair  competition.  Upon  de- 
murrer, the  validity  of  the  trademark  was 
upheld  by  the  circuit  court  of  appeals  (102 
G.  G.  A.  249,  178  Fed.  801),  and  on  final 
hearing,  upon  pleadings  and  proofs,  com- 
plainant had  a  decree.  190  Fed.  285.  This 
decree  was  reversed  by  the  circuit  court  of 
appeals,  which  held  that  there  was  no  in- 
fringement of  the  registered  trademark,  and 
that  the  suit,  if  regarded  as  one  for  unfair 
competition,  was  not  within  the  jurisdic- 
tion of  the  court,  the  parties  being  citizens 
of  the  same  state.  114  C.  G.  A.  355,  192 
Fed.  915.  Certiorari  was  granted "  On 
these  facts  it  was  held  by  the  Supreme 
Court  that  the  decree  of  the  Circuit  Court 
of  Appeals  should  be  reversed  and  that  of 
the  Circuit  Court  affirmed.  The  court  said: 
"We  agree  with  the  circuit  court  that  in- 
fringement was  shown.  The  complainant 
put  its  mark  'Davids* '  prominently  at  the 
top  of  its  labels.  The  defendants,  in  the 
same  position  on  its  labels,  put  'C.  I. 
Davids."  At  the  bottom  of  their  labels 
the  defendants  placed  'Davids  Mfg.  Co.' 
The  use  of  the  name  in  this  manner  was 
a  mere  simulation  of  the  complainant's 
mark  which  it  had  duly  registered;  it  con- 
stituted a  'colorable  imitation'  within  the 
meaning  of  the  act.  The  decree  of  the  cir- 
cuit court  accordingly  restrained  the  defend- 
ants from  the  use  of  the  words  'Davids 
Manufacturing  Company,'  and  from  the  use 
of  the  word  'Davids'  at  the  top  of  their 
labels  in  connection  with  the  business  of 
making  and  selling  inks.  We  think  that 
the  complainant  was  entitled  to  this  meas- 
ure of  protection." 


Vol.  X,  p.  414,  sec.  17. 

Jurisdiction  of  federal  courts.  —  As  the 
constitutionality  of  the  acts  of  Congress 
depends  upon  their  interstate  feature,  it 
follows  that  the  same  construction  must 
necessarily  be  given  in  this  respect  to  the 
Act  of  Feb.  20,  1906,  as  was  given  to  the 
act  of  March   3,   1881    (See   7   Fed.   Stat. 


Annot.  331,  sec.  7),  and  that  the  acts  of 
Congress  conferring  jurisdiction  upon  the 
courts  in  trade-mark  cases  must  be  con- 
strued to  be  limited  to  the  interstate  use 
of  such  trade-marks.  Louis  Borgdoll  Brew- 
ing Co.  V.  BergdoU  Brewing  Co.,  (E.  D.  Pa. 
1914)  218  Fed.  131. 


Vol.  X,  p.  414,  sec.  19. 

Forfeiture  of  right  to  protection.— 
When  the  owner  of  a  trade-mark  applies 
for  an  injunction  to  restrain  any  violation 
of  his  right,  it  is  essential  that  he  should 
not  in  his  trade-mark  or  in  his  advertise- 
ments and  business  be  himself  guilty  of  any 
false  or  misleading  representation,  and  if 
he  makes  any  material  false  statement  in 
connection  with  the  property  which  he  seeks 
to  protect,  he  loses  his  right  to  claim  the 
assistance  of  a  court  of  equity.  Channel 
Chemical  Co.  v.  E.  W.  Harden  Co.,   (N.  D. 


813 


Ohio  1915)  222  Fed.  162,  wherein  the  court 
held  that  the  complainant  had  been  guilty 
of  such  false  and  misleading  advertising  of 
its  product  as  to  leave  it  without  any 
equities  to  support  a  suit  for  the  protection 
of  its  trade-mark  "0-Cedar"  or  to  be  en- 
titled to  any  relief  whatever  according  to 
the  course  and  principles  of  equity. 

Recovery  of  profits.  —  In  theory,  a  tech- 
nical trade-mark,  like  a  patent  right,  is  a 
species  of  property  and  when  it  is  invaded 
or   appropriated,   the  owner  thereof   is  en- 
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titled,  not  only  to  protection  from  further  of  his  property  right.  P.  E.  Sharplesa  Co. 
trespass,  but  to  the  recovery  of  the  profits  v.  Lawrence,  (C.  C.  A.  3d  Cir.  1914)  213 
issuing  therefrom,  as  incident  to  and  a  part      Fed.  423. 

Vol.  X,  p.  415,  sec.  28. 

Thia  section  U  cited  and  applied  in  Rossmann  ▼.  Garnier,  (O.  Q  A.  8th  (Sr.  1014)  211 
Fed.  401. 


TRADE  UNIONS  AND  COMBINATIONS 

AND  TRUSTS. 


Vol.  VII,  p.  336,  sec.  1. 

Purpose  of  act.  —  Beyond  question,  re- 
expressing  what  was  ancient  or  existing, 
and  embaying  that  which  it  was  deemed 
wise  to  newly  enact,  the  an ti -trust  act  was 
intended  in  the  most  comprehensive  way 
to  provide  against  combinations  or  conspira- 
cies in  restraint  of  trade  or  commerce,  the 
monopolization  of  trade  or  commerce,  or  at- 
tenipts  to  monopolize  the  same.  D.  R.  Wild- 
er Mfg.  Co.  V.  Com  Products  Refining  Co., 
(1015)  236  U.  8.  165,  35  S.  Ct.  398,  59  U. 
S.  (L.  ed.)  620. 

'<When  the  Constitution  of  the  United 
States  conferred  on  Congress  the  right  'to 
regulate  commerce  with  foreign  nations  and 
among  the  several  states,'  its  purpose  was 
not  to  fetter,  but  to  further  and  foster, 
trade.  This  constitutional  purpose  to  pro- 
mote lawful  trade  by  protecting  it  from  un- 
lawful restraint  is  avowed  in  the  title  of 
the  act,  viz.,  'An  act  to  protect  trade  and 
commerce  against  unlawful  restraints  and 
monopolies,'  and,  as  held  by  the  Supreme 
Court  (Standard  Oil  Case,  [221  U.  S.  1]), 
'one  of  the  fundamental  purposes  of  the 
statute  is  to  protect,  not  to  destroy,  rights 
of  property.' "  U.  S.  v.  United  States  Steel 
Corp.,  (D.  C.  N.  J.  1915)  223  Fed.  55. 

State  and  interstate  commerce  distin- 
guidied.  —  "A  conspiracy  which  has  for  its 
object  the  creation  of  a  monopoly  only  in 
that  part  of  the  commerce  in  a  commodity 
wliich  is  interstate  is  subject  only  to  the 
laws  of  the  general  government,  and  one 
which  has  for  its  object  the  creation  of  a 
monopoly  only  in  that  part  of  the  commerce 
in  a  commodity  which  is  intrastate  is  sub- 
ject only  to  the  laws  of  the  states  affected 
thereby;  but  one  having  for  its  object  the 
creation  of  a  monopoly  in  both  the  inter  and 
intrastate  commerce  in  a  commodity  is  nec- 
essarily subject  to  the  laws  both  of  the 
general  government  and  of  the  states  affect- 
ed thereby.  It  is  true  that  under  our  form 
of  government  a  conspiracy  and  acts  done 
in  furtherance  thereof  may  violate  both  the 
laws  of  a  state  and  of  the  general  govern- 
ment, but  be  punishable  only  under  the  laws 
of  the  latter,  afid  it  may  be  that  a  con- 
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spiracy  to  monopolize  both  inter  and  intra- 
state commerce  in  a  commodity,  but  to  be 
consummated  by  dealing  with  the  commodi- 
ty only  while  it  is  the  subject  of  an  inter- 
state transaction,  would  be  punishable  only 
under  the  laws  of  the  general  government. ' 
Standard  Oil  Co.  of  Kentucky  v.  State, 
(Miss.  1914)    65  So.  468. 

Reasonableness  of  restraint  as  test  — 
Under  this  statute  there  must  be  not  only 
a  restraint  of  trade  but  an  unreasonable  or 
undue  restraint,  lliat  an  alleged  agreement 
not  only  restrained  competition,  out  also 
restrained  trade,  is  not  of  itself,  whatever 
may  be  the  case  at  common  law,  sufficient 
to  warrant  a  conviction  under  the  Sherman 
Act.  United  States  v.  Whiting,  (D.  C. 
Mass.  1914)  212  Fed.  466.  See  to  the' same 
effect  Pulp  Wood  Co.  v.  Green  Bay  Paper, 
etc.,  Co.,  (1914)  167  Wis.  604,  147  N.  W. 
1058. 

In  Eastern  States  Retail  Lumber  Dealers' 
Ass'n  V.  U.  S.,  (1914)  234  U.  S.  600,  34 
S.  Ct.  951,  68  U.  S.  (L.  ed.)  1490,  L.RJL. 
1915A  788,  Mr.  Justice  Day  commenting 
on  the  construction  of  this  act  said: 
"The  Sherman  act  has  been  so  frequently 
and  recently  before  this  court  as  to  require 
no  extended  discussion  now.  It  broadly 
condemns  all  combinations  and  conspiracies 
which  restrains  the  free  and  natural  flow 
of  trade  in  the  channels  of  interstate  com- 
merce. It  is  true  that  this  court  held  in 
the  Standard  Oil  and  Tobacco  Cases,  supra, 
and  in  the  subsequent  cases  following  them, 
that  in  its  proper  construction  the  act  was 
not  intended  to  reach  normal  and  usual 
contracts  incident  to  lawful  purposes  and 
intended  to  further  legitimate  trade,  and 
summarizing  the  meaning  of  the  act  in  the 
Tobacco  Case,  this  court  said  (221  U.  S. 
179):  'Applying  the  rule  of  reason  to 
the  construction  of  the  statute,  it  was 
held  in  the  Standard  Oil  Case  that  as 
the  words  "restraint  of  trade"  at  common 
law  and  in  the  law  of  this  country  at 
the  time  of  the  adoption  of  the  anti- 
trust act  only  embraced  acts  or  con- 
tracts or  agreements  or  combinations  which 
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operated  to  the  prejudice  of  the  public 
interests  by  unduly  restricting  competi- 
tion, or  unduly  obstructins  the  due  course 
of  trade,  or  which,  eiuier  because  of 
their  inherent  nature  or  effect,  or  be- 
cause of  the  evident  purpose  of  the  acts, 
etc.,  injuriously  restrained  trade,  that  the 
words  as  used  in  the  statute  were  designed 
to  have  and  did  have  but  a  like  signifi- 
cance.' The  same  principle  was  affirmed  in 
Nash  V.  United  States,  229  U.  S.  373,  67  L. 
ed.  1232,  33  Sup.  Ct.  Rep.  780.  The  court  in 
the  Standard  Oil  Case  construed  the  act 
as  intended  to  reach  only  combinations  un- 
duly restrictive  of  the  flow  of  commerce,  or 
unduly  restrictive  of  competition,  and,  illus- 
trating what  were  such  undue  or  unreason- 
able combinations,  it  classed  as  illegal  (p. 
68)  'all  contracts  or  acts  which  were  un- 
reasonably restrictive  of  competitive  con- 
ditions, either  from  the  nature  or  character 
of  the  contract  or  act,  or  where  the  sur- 
rounding circumstances  were  such  as  to 
justify  the  conclusion  that  they  had  not 
been  entered  into  or  performed  with  the 
legitimate  purpose  of  reasonably  forwarding 
personal  interest  and  developing  trade,  but, 
on  the  contrary  were  of  such  a  character 
as  to  give  rise  to  the  inference  or  presump- 
tion that  thev  had  been  entered  into  or  done 
with  the  intent  to  do  wrong  to  the  general 
public  and  to  limit  the  right  of  individuals, 
thus  restraining  the  free  flow  of  commerce 
and  tending  to  bring  about  the  evils,  such 
as  enhancement  of  prices,  which  were  con- 
sidered to  be  against  public  policy.'  And 
in  Loewe  v.  Lawlor,  supra,  this  court  held 
that  a  combination  to  boycott  the  hats  of 
a  manufacturer  and  deter  dealers  from  buy- 
ing them  in  order  to  coerce  the  manu- 
facturer to  a  particular  course  of  action 
with  reference  to  labor  organizations,  the 
effect  of  the  combination  being  to  compel 
third  parties  and  strangers  not  to  engage 
in  a  course  of  trade  except  upon  conditions 
which  the  combination  imposed,  was  within 
the  Sherman  Act.  In  Gompers  v.  Bucks 
Stove  &  Range  Co.,  221  U.  S.  418,  after 
citing  Loewe  v.  Lawlor,  supra,  this  court 
said  (p.  438) :  'But  the  principle  an- 
nounced by  the  court  was  general.  It  [the 
Sherman  Act]  covered  any  illegal  means  by 
which  interstate  commerce  is  restrained, 
whether  by  unlawful  combinations  of  capi- 
tal, or  unlawful  combinations  of  labor;  and 
we  think  also  whether  the  restraint  be  oc- 
casioned by  unlawful  contracts,  trusts,  pool- 
ing arrangements,  blacklists,  boycotts,  coer- 
cion, threats,  intimidation,  and  whether 
these  be  made  effective,  in  whole  or  in  part, 
by  acts,  words  or  printed  matter.'  And 
see  Montage  &  Co.  v.  Lowry,  193  U.  S.  38. 
The  words  of  the  statute  are  few  and 
clear.  Manifestly  the  trade  which  it  seeks 
to  protect  is  the  natural  and  normal  buying 
and  selling  of  property,  and  the  protection 
it  gives  is  by  preserving  to  all  engaged  in 
such  trade  this  trade  right  of  natural  and 
normal  buying  and  selling,  free  from  unlaw- 
ful restraints  and  monopolies.  For  it  will 
be   observed    the    statute    is   not    directed 
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against  all  restraints  and  monopolies,  'but 
'against  unlawful  restraints  and  monopolies.' 
This  naturally  raises  the  practical  ques- 
tion: What  are  the  lawful  restraints  and 
monopolies  which  the  statute  impliedly  does 
not  forbid,  and  what  are  the  unlawful  re- 
straints and  monopolies  which  it  not  only 
expressly  forbids,  but  enjoins  and  indeed 
makes  criminal?  In  the  late  case  of  Nash 
v.  United  States,  229  U.  S.  373,  33  Sup.  Ct. 
781,  67  L.  ed.  1232,  the  Supreme  Court, 
referring  to  its  former  decisions,  clearly  de- 
fines what  the  statute  forbids  and  does  not 
forbid  as  follows:  'Those  cases  may  be 
taken  to  have  established  that  only  such 
contracts  and  combinations  are  within  the 
act  as,  by  reason  of  intent  or  the  inherent 
nature  of  the  contemplated  acts,  prejudice 
the  public  interests  by  unduly  restricting 
competition  or  undidy  obstructing  the 
course  of  trade.'"  U.  S.  v.  United  States 
Steel  Corp.,  (D.  C.  N.  J.  1916)  223  Fed. 
66. 

There  is  no  limit  under  the  American  law 
to  which  a  business  may  not  independently 
^ow  and  a  combination  of  two  or  more 
businesses,  if  it  does  not  unreasonably  re- 
strain trade,  is  not  illegal;  but  it  is  the 
combination  which  unreasonably  restrains 
trade  that  is  illegal.  United  States  v.  In- 
ternational Harvester  Co.,  (D.  C.  Minn. 
1914)  214  Fed.  987,  wherein  it  was  held 
that  where  the  parties  in  controver^  had  80 
or  86  per  cent  of  the  American  business, 
and  by  the  combination  of  the  companies 
ail  competition  was  eliminated  between  the 
constituent  parts  of  the  combination,  it  was 
in  restraint  of  trade  within  the  meaning  of 
the  statute,  under  all  decisions. 

To  fall  within  the  prohibitions  of  the 
statute  it  is  necessary  that  the  unlawful 
restraint  of  trade — and  this  is  not  always 
the  same  thing  as  the  mere  restraint  of 
competition — should  be  direct,  and  not  mere- 
ly incidental,  and  should  also  be  undue  or 
unreasonable.  If  it  be  both  direct  and  un- 
due, no  disguise  will  save  it;  courts  will 
search  for  the  substance  and  the  actual 
effect  of  the  transaction,  and,  if  trade  be 
unlawfully  restrained  thereby,  will  grant 
the  needful  relief.  There  are  many  methods 
by  which  trade  may  be  unduly  restrained, 
and  among  these  are  contracts  or  combina- 
tions to  fix  and  maintain  prices  or  to  boy- 
cott the  goods  of  a  manufacturer  or  other 
dealer.  United  States  v.  Keystone  Watch 
Case  Co.,  (E.  D,  Pa.  1915)  218  Fed.  602, 
wherein  the  court  held  that  the  action  of 
a  corporation  manufacturer  of  watch  cases 
in  selling  goods  exclusively  to  selected  job- 
bers who  complied  with  their  request  to 
sell  at  a  fixed  price  and  who,  in  effect,  for- 
bade such  jobbers  to  deal  in  watch  cases 
made  by  other  manufacturers,  was  an  un- 
lawful restraint  of  trade. 

"It  is  now  settled  that  this  section  covers 
those  contracts,  combinations,  and  conspira- 
cies only  which  are  unreasonably  in  re- 
straint of  interstate  trade  or  commerce. 
Possibly  every  conspiracy  in  restraint  there- 
of is  unreasonably  so.    This  is  on  the  idea 
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that' there  is  no  such  thing  as  a  reasonahle 
conspiracy,  or  a  conspiracy  to  do  a  reason- 
able thing.  It  is  a  contradiction  in  terms. 
The  section  includes  conspiracies  between 
competitors,  or  between  the  officers  and 
agents  of  a  competitor  on  its  behalf  against 
a  competitor.  But  it  is  not  limited  to  such 
conspiracies.  It  includes  also  conspiracies 
between  any  persons,  whoever  they  may  be, 
against  any  other  person.  Loewe  y.  Lawlor, 
208  U.  S.  274,  28  Sup.  Ct.  301,  52  L.  ed. 
488,  13  Ann.  Cas.  815.  It  is  not  essential 
that  the  execution  of  the  conspiracy  be  of 
an^  benefit  to  the  conspirators.  It  is  suf- 
ficient that  it  will  be  in  restraint  of  an- 
other's interstate  trade  or  commerce.  And 
it  is  immaterial  what  is  the  extent  of  the 
interstate  trade  or  commerce  conspired 
against.  In  the  case  of  Steers  v.  United 
States,  192  Fed.  1,  112  C.  C.  A.  423,  it  was 
held  by  this  court  that  a  conspiracy  in 
restraint  of  a  single  interstate  shipment  was 
within  the  section.  There  is  no  act  of  inter- 
state trade  or  commerce  so  insignificant  as 
not  to  be  protected  by  it.  Clearly,  then, 
a  conspiracy  between  the  officers  and  agents 
of  one  competitor  on  its  behalf  in  restraint 
of  a  single  interstate  sale  or  shipment  of 
another  competitor  is  covered  by  it."  Pat- 
terson V.  United  States,  (C.  C.  A.  6th  Cir. 
1915)   222  Fed.  699. 

Illegality  of  "gentlemen's  agreements.''  — 
This  country  has  always  been  committed  to 
the  principle  of  fair  and  real  competition 
in  business — ^the  struggle  between  individu- 
als to  sell  goods  in  a  market  free  from 
artificial  control  or  infiuence — and  the  Sher- 
man Act  merely  repeats  this  principle  when 
it  condemns,  in  the  first  section,  "every 
contract  or  combination  in  restraint  of 
trade."  When,  therefore,  individuals  or 
corporations  make  distinct  contracts  with 
each  other,  either  in  the  form  of  pools  or 
other  agreements,  dividing  territory,  limit- 
ing output,  or  fixing  prices,  there  can  be  no 
question  about  the  illegality  of  such  con- 
tracts. And  it  makes  no  difference  whether 
or  not  the  agreement  attempts  to  fix  a 
penalty  for  its  breach.  The  essence  of  the 
offense  is  that  agreement;  the  penalty  is 
merely  an  incident;  so  that  a  so-called 
"gentlemen's  agreement"  to  divide  territory, 
e&;.,  is  quite  as  illegal  as  a  formal  pool  with 
a  formal  penaltjr.  In  a  gentlemen's  agree- 
ment the  sanction  is  the  sense  of  honor, 
the  moral  obligation,  the  indefinite  but 
real  force  that  in  some  instances  compels 
persons  to  keep  their  promises  simply  be- 
cause they  have  promised.  U.  S.  v.  United 
States  Steel  Corp.,  (D.  C.  N.  J.  1915)  223 
U.  S.  55. 

A  conspiracy  by  a  patentee  and  another, 
or  the  officers  and  agents  of  a  patentee,  in 
restraint  of  the  interstate  trade  or  com- 
merce in  the  article  covered  by  the  patent 
of  persons  who  have  no  right  to  engage  in 
such  trade  and  commerce,  and  who  by  en- 
gaging therein  infringe  the  right  oi  the 
patentee,  comes  within  this  section.  Pat- 
terson V.  United  States,  (C.  C.  A.  6th  Cir. 
1915)  222  Fed.  599,  wherein  the  court  said: 
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'The  deposition  of  this  question  involves 
the  rights  of  a  patentee.  These  rights  are 
two,  one  statutory,  and  the  other  at  com- 
mon law.  The  statutory  right  is  usually 
stated  in  its  adjective  form;  i.  e.,  to  exclude 
or  to  prevent  others  from  making,  using,  or 
selling  the  article  covered  by  the  patent  or, 
in  other  words,  to  sue  or  to  bring  actions 
against  others  who  are  or  have  been  mak- 
ing, using,  or  selling  them.  But  this  right 
has  also  a  substantive  form.  It  is  that 
others  shall  refrain  from  making,  or  using, 
or  selling  the  article.  The  patentee's  right 
at  common  law  is  to  make,  use,  or  sell  the 
article.  This  right  is  to  no  extent  depend- 
ent on  the  statute.  The  patentee,  therefore^ 
has  the  right  to  have  others  refrain  from 
selling  the  article  covered  bv  his  patent,  and 
if  they  will  not  do  so  he  has  the  right  to 
prevent  them  from  selling  by  suit.  Mas  a 
patentee,  then  the  right  to  prevent  any 
infringer  from  selling  the  article  covered 
by  his  patent  in  any  other  way?  He  cer* 
tainly  has  no  right  to  do  it  by  killing  him, 
or  destroying  his  factory,  or  such  infring- 
ing articles  as  he  may  own.  In  selling  the 
infringing  article,  no  assaults  are  made  up- 
on his  person,  so  that  there  is  no  room  for 
claiming  that  his  action  was  in  self-defense. 
And  the  infringer  owns  his  factory  and 
articles.  The  patentee  may  be  entitled  to 
a  destruction  of  the  infringing  articles 
through  the  process  of  the  court,  but  not 
otherwise.  But  has  he  the  right  to  prevent 
him  from  so  doing  by  action  outside  of  the 
courts,  not  involving  an  invasion  of  the 
rights  of  person  or  property  of  the  infring- 
er; i.  e.,  by  the  use  of  means  which  would 
be  wrongful  if  used  by  him  to  prevent  an- 
other from  selling  articles  not  covered  by 
his  patent — i.  e.,  such  means  as  are  charged 
here.  We  are  not  concerned  here  with  the 
question  as  to  what  a  patentee  may  himself 
do  in  a  general  way  to  protect  the  substan- 
tive right  which  he  has  from  invasion.  The 
question  in  hand  is  whether  he  and  another, 
or  his  officers  and  agents  in  his  interest, 
may  conspire  to  prevent  an  invasion  of  his 
rights  in  the  interstate  field  by  the  use  of 
any  such  means.  This  depends  solely  on 
whether  such  a  conspiracy  is  within  the  first 
section  of  the  Anti-Trust  Act.  And  it 
would  seem  that  to  ask  this  question  is  to 
answer  it.  The  terms  of  the  section  are  of 
a  most  sweeping  character.  It  includes 
every  conspiracy  in  restraint  of  interstate 
trade  or  commerce.  It  is  not  a  question 
whether  it  is  rightful  or  wrongful  inter- 
state trade  or  commerce  that  is  covered  by 
the  conspiracy.  It  is  sufficient  that  it  is 
interstate  trade  or  commerce.  If  two  or 
more  persons  in  no  way  interested  in  a 
patent  were  to  conspire  in  restraint  of  the 
interstate  trade  or  commerce  of  an  infringer, 
no  one  would  contend  that  the  conspiracy 
was  not  covered  by  the  statuter  No  more 
is  it  open  to  contend  that  a  conspiracy  by 
a  patentee  and  another,  or  by  the  officers 
and  agents  of  a  patentee  in  his  interest,  to 
restrain  the  interstate  trade  or  commerce 
of  an  infringer,  is  not  within  the  statute. 
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The  intent  of  the  statute  was  to  sweep  away 
aU  conspiracies  in  restraint  of  such  trade 
or  commerce,  whatever  their  character  may 
be.  The  statute  respects  the  monopoly  of 
the  patentee.  It  to  no  extent  invades  the 
rights  conferred  upon  him  by  his  patent. 
Bement  v.  National  Harrow  Co.,  186  U.  S. 
70,  22  Sup.  Ct  747,  46  L.  ed.  1058;  United 
States  T.  Winslow,  227  U.  S.  202,  33  Sup. 
Ct.  253,  67  L.  ed.  481.  But  the  right  to 
conspire  with  another  or  others  in  his  inter- 
est in  restraint  of  the  interstate  trade  or 
commerce  covered  by  his  patent  is  not  one 
of  the  rights  conferred  thereby,  and  such 
a  conspiracy  is  within  the  statute." 

Labor  unions.  —  The  former  English  rule 
that  labor  unions  are  unlawful  does  not 
prevail  in  the  United  States  and  labor  has 
the  undoubted  right  to  organize  into  unions 
and  to  use  all  means  within  its  power  to 
protect  and  further  its  interests  provided 
that  in  so  doing  no  unlawful  methods  are 
employed.  Mitcliell  y.  Hitchinman  Coal, 
etc.,  Co.,  (C.  C.  A.  4th  Cir.  1914)  214  Fed. 
685. 

Application  to  strikes  and  strikers. — To 
the  same  effect  as  the  original  note,  see 
Bittner  v.  West  Virginia-Pittsburgh  Coal 
Co.,  (C.  C.  A.  4th  Cir.  1914)  214  Fed.  716. 

Combination  of  transatlantic  steamship 
companies.  —  In  United  States  v.  Ham- 
burgh-American Steamship  Line,  (S.  D.  N. 
Y.  1914)  216  Fed.  971,  the  purpose  of  the 
combination  complained  of  as  in  violation  of 
this  act  was  thus  set  forth  in  the  opinion: 
"Upon  occasions  when  some  steamship  own- 
er or  charterer,  not  a  member  of  the  com- 
bination, has  put  a  vessel  on  a  berth 
adjoining  one  from  which  vessels  of  a  mem- 
ber of  the  combination  were  about  to  sail, 
and  has  offered  to  carry  passengers  at  a 
lower  rate  than  that  asked  by  such  member, 
an  extra  vessel  has  been  put  on,  ostensibly 
by  one  of  the  lines  in  the  combination,  but 
really  by  the  combination  itself,  at  the  same 
or  a  lower  rate,  and  all  have  co-operated  to 
furnish  such  a  'fighting  ship'  and  thereby 
keep  out  the  competitor."  The  court  held 
that  the  combination  was  clearly  an  attempt 
to  monopolize  forei^  trade  and  commerce, 
and  within  the  prohibition  of  this  act. 

Where  retail  dealers  agree  not  to  deal 
with  certain  wholesale  dealers  there  is  a 
violation  of  the  Sherman  Act  if  interstate 
commerce  is  involved.  Eastern  States  Re- 
tail Lumber  Dealers'  Ass'n  v.  U.  S.,  (1914) 
234  U.  S.  600,  34  S.  Ct.  951,  58  U.  S.  (L. 
ed.  1490,  L.R.A.  1915A  788,  wherein  the 
court  said:  "A  retail  dealer  has  the  un- 
questioned right  to  stop  dealing  with  a 
wholesaler  for  reasons  sufficient  to  him- 
self, and  may  do  so  because  he  thinks 
such  dealer  is  acting  unfairly  in  trying 
to  undermine  his  trade.  'But,'  as  was 
said  by  Mr.  Justice  Lurton,  speaking 
'  for  the  court  in  Grenada  Lumber  Co.  v. 
Mississippi,  217  U.  S.  433,  64  L.  ed.  826, 
30  Sup.  Ct.  Rep.  535,  'When  the  plain- 
tiffs in  error  combine  and  agree  that  no  one 
of  them  will  trade  with  any  producer  or 
wholesaler   who   shall   sell   to    a   consumer 

F.  S.  A.  Supp.— 52.  817 


within  the  trade  range  of  any  of  them, 
quite  another  case  is  presented.  An  act 
harmless  when  done  by  one  may  become  a 
public  wrong  when  done  by  many  acting 
m  concert,  for  it  then  takes  on  the  form  of 
a  conspiracy,  and  may  be  prohibited  or 
punished,  if  the  result  be  hurtful  to  the 
public  or  to  the  individual  against  whom 
the  concerted  action  is  directed.'  When 
the  retailer  goes  beyond  his  personal 
right,  and,  conspiring  and  combining  with 
others  of  like  purpose,  seeks  to  obstruct 
the  free  course  of  interstate  trade  and 
commerce  and  to  unduly  suppress  com- 
petition by  placing  obnoxious  wholesale 
dealers  under  the  coercive  influence  of  a 
condemnatory  report  circulated  among 
others,  actual  or  possible  customers  of  the 
offenders,  he  exceeds  his  lawful  rights,  and 
such  action  brings  him  and  those  acting 
with  him  within  the  condemnation  of  the 
act  of  Congress,  and  the  District  Court  was 
right  in  so  holding.  It  follows  that  its 
decree  must  be  affirmed." 

Circulation  of  list  of  "unfair  dealers.**  — 
Irrespective  of  compulsion  or  even  agree- 
ment to  observe  its  intimation,  the  circula- 
tion of  a  list  of  "unfair  dealers,"  manifest- 
ly intended  to  put  the  ban  upon  those  whose 
names  appear  therein,  among  an  important 
body  of  possible  customers,  combined  with 
a  view  to  joint  action  and  in  anticipation 
of  such  reports,  is  within  the  prohibitions 
of  the  Sherman  act  if  it  is  intended  to  re- 
strain and  does  restrain  commerce  among 
the  states.  Lawlor  v.  Loewe,  (1915)  235  U. 
S.  522,  35  S.  Ct.  170,  59  U.  S.  (L.  ed.)  341, 
affirming  (C.  C.  A.  2d  Cir.  1913)  209  Fed. 
721. 

Combination  of  constituent  manufactur- 
ing companies.  —  In  United  States  v.  New 
Jersey  United  Shoe  Mach.  Co.,  (D.  C.  Mass. 
1915)  222  Fed.  349,  it  was  held  that  the 
combination  and  consolidation  of  several 
constituent  companies  manufacturing  ma- 
chinery whch  was  used  in  the  successive 
processes  of  making  shoes,  as  viz.  (1)  last- 
ing or  ''pulling  over"  machines  used  for  ad- 
justing the  upper  of  a  shoe;  (2)  machines 
for  preparing  buttons  and  heels;  (3)  ma- 
chines for  finishing  buttons  and  heels;  (4) 
eyeletting  machines  and  (5)  "clicking  ma- 
chines," was  not  a  combination  in  restraint 
of  trade  in  violation  of  this  act. 

Combination  for  efficiency.— -A  combi- 
nation which  does  no  more  than  consolidate 
different  groups  of  component  corporations 
manufacturing  noncompeting  patented  ma- 
chines, into  one  control  is  not  in  violation  of 
the  act.  United  States  v.  New  Jersey  Unit- 
ed Shoe  Mach.  Co.,  (D.  C.  Mass.  1915) 
222  Fed.  349. 

Proof  of  conspiracies.  —  In  order  to  show 
a-  combination  or  conspiracy  within  the 
Sherman  Act  no  agreement  need  be  shown 
under  which  the  concerted  action  is  taken. 
It  is  elementary  that  conspiracies  are  sel- 
dom capable  of  proof  by  direct  testimony 
and  may  be  inferred  from  the  things  actu- 
ally done.  Eastern  States  Retail  Lumber 
Dealers'  Ass'n  v.  U.  S.,   (1914)   234  U.  S. 
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000,  34  S.  Gt.  051,  58  U.  S.  (L.  ed.)  1400, 
L.R.A.1915A  788. 

Illegal  contract  as  defense  to  suit.  —  To 
the  same  effect  as  the  oriffinal  note  see 
Pulp  Wood  Co.  V.  Green  Bay  Paper,  etc.,  Co., 
(1914)  167  Wis.  604,  147  N.  W.  1068, 
wherein  the  contract  related  to  the  pur- 
chase of  pulp  wood.  It  was  held,  however, 
that  the  complaint  was  not  bad  on  general 
demurrer  as  showing  a  contract  in  violation 
of  the  antitrust  law,  the  court  saying:  "It 
ia  substantially  ruled  in  some  of  the  federal 
courts  that,  in  close  and  doubtful  cases 
arising  under  the  Anti-Trust  law  and  involv- 
ing intricate  questions,  the  merits  will  not 
be  passed  upon  on  demurrer  nor  until  all  the 
essential  facts  are  before  the  court,  where 
such  facts  may  materially  aid  in  determin- 
ing whether  or  not  the  law  has  been  violat- 
ed. U.  S.  v.  Winslow,  (D.  0.)  195  Fed.  578, 
applying  the  equity  rule  as  stated  in  Kan- 
sas V.  Colorado,  185  U.  8.  126,  144,  145, 
22  8.  Ct.  552,  46  L.  ed.  838.  This  rule  of 
practice  is  not  binding  on  this  court,  but 
does  not  differ  essentially  from  our  uniform 
holdings  in  later  years  as  to  when  a  com- 
plaint will  be  held  bad  on  general  demur- 
rer." 

Illegality  of  corporation  under  Anti- 
Trust  Act  as  defense  to  suit  —  In  D.  R. 
Wilder  Mfg.  Co.  v.  Corn  Products  Refining 
Co.,  (1915)  236  U.  S.  165,  35  8.  Ct.  398, 
59  U.  8.  (L.  ed.)  520,  {distinguishmg  Con- 
tinental Wall  Paper  Co.  v.  Voight,  etc.  Co., 
(1909)  212  U.  8.  227,  29  8.  a.  280,  53  U. 
8.  (L.  ed.)  486),  it  was  held  that  the  Anti- 
Trust  Act  did  not  authorize  the  direct  or 
indirect  suggestion  of  the  illegal  existence 
of  a  corporation  as  a  means  of  defense  to 
a  suit  brought  by  such  corporation  on  an 
otherwise  inherently  legal  and  enforceable 
contract.  The  court  said:  "Founded  upon 
broad  conceptions  of  public  policy,  the  pro- 
hibitions of  the  statute  were  enacted  to  pre- 
vent not  the  mere  injury  to  an  individual 
which  would  arise  from  the  doing  of  the 
prohibited  acts,  but  the  harm  to  the  general 
public  which  would  be  occasioned  by  the 
evils  which  it  was  contemplated  would  be 
prevented,  and  hence  not  only  the  prohibi- 
tions of  the  statute,  but  the  remedies  which 
it  provided,  were  coextensive  with  such  con- 
ceptions. Thus  the  statute  expressly  cast 
upon  the  Attorney  General  oi  the  Unit- 
ed States  the  responsibility  of  enforcing  its 
provisions,  making  it  the  duty  of  the  dis- 
trict attorneys  of  the  United  States  in  their 
respective  districts,  under  his  authority  and 
direction,  to  act  concerning  any  violations 
of  the  law.  And  in  addition,  evidently  con- 
templating that  the  official  unity  of  initi- 


ative which  was  thus  created  to  give  effect 
to  the  statute  required  a  like  unity  of  ju- 
dicial authority,  the  statute  in  express 
terms  vested  the  circuit  court  of  the  United 
States  with  'jurisdiction  to  prevent  and  re- 
strain violations  of  this  act,'  and  besides  ex- 
pressly conferred  the  amplest  discretion  in 
such  courts  to  join  such  parties  as  might  be 
deemed  necessary,  and  to  exert  such  reme- 
dies as  would  fully  accomplish  the  purposes 
intended.  It  is  true  that  there  are  no 
words  of  enress  exclusion  of  the  right 
df  individuals  to  act  in  the  enforcement 
of  the  statute,  or  of  courts  generally  to  en- 
tertain complaints  on  that  subject.  But 
it  is  evident  that  such  exclusion  must  be 
implied  for  a  twofold  reason:  First,  be- 
cause of  the  familiar  doctrine  that  'where 
a  statute  creates  a  new  offense  and  de- 
nounces the  penalty,  or  gives  a  new  right 
and  declares  the  remedy,  the  punishmoit 
or  the  remedy  can  be  only  that  which 
the  statute  prescribes.'  Farmers'  &  M. 
Nat.  Bank  v.  Bearing,  91  U.  8.  29,  35, 
23  L.  ed.  196,  199;  Barnet  v.  Muncie  Nat. 
Bank,  98  U.  S.  555,  25  L.  ed.  212;  Gates  v. 
First  Nat.  Bank,  100  U.  S.  239,  25  L.  ed. 
580;  Stephens  v.  Monongahela  Nat.  Bank, 
111  U.  S.  197,  28  L.  ed.  399,  4  Sup.  Ct.  Rep. 
336;  Tennessee  Coal,  I.  &  R.  Co.  v.  George, 
233  U.  8.  354,  359,  58  L.  ed.  997,  999,  L.ILA. 
1915  — ,  34  Sup.  Ct.  Rep.  587.  Second,  be- 
cause of  the  destruction  of  the  powers  con- 
ferred by  the  statute,  and  the  frustration  of 
the  remedies  which  it  creates,  which  would 
obviously  result  from  admitting  the  right  of 
an  individual,  as  a  means  of  defense  to  a 
suit  brought  against  him  on  his  individual 
and  otherwise  inherently  legal  contract,  to 
assert  that  the  corporation  or  combination 
suing  had  no  legal  existence  in  contem- 
plation of  the  anti-trust  act.  This  is  ap- 
parent since  the  power  given  by  the  statute 
to  the  Attorney  General  is  inconsistent  witii 
the  existence  of  the  right  of  an  individual 
to  independently  act,  since  the  purpose  of 
the  statute  was  where  a  combination  or 
organization  was  found  to  be  illegally  exist- 
ing to  put  an  end  to  such  illegal  existence 
for  all  purposes,  and  thus  protect  the  whole 
public, — an  object  incompatible  with  the 
thought  that  such  a  corporation  should  be 
treated  as  legally  existing  for  the  purpose 
of  parting  with  its  property  by  means  of  a 
contract  of  sale,  and  yet  be  held  to  be 
civilly  dead  for  the  purpose  of  recovering 
the  price  of  such  sale,  and  then,  by  a  fail- 
ure to  provide  against  its  future  exertion  of 
power,  be  recognized  as  virtually  resur- 
rected and  in  possessicm  of  authori^  to 
violate  the  law. 
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Monopolize.  —  'The  word  'monopolize'  is 
used  in  this  section  in  a  legal  and  accurate 
sense.  Ita  root  idea  is  to  exclude.  To 
monopolize  trade  or  commerce,  or  a  part 
thereof,  is  to  exclude  persons  therefrom.  It 
is  not,  however,  to  exclude  all  persons.    In 
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the  case  of  a  perfect  monopoly,  which  in  ex- 
perience has  arisen  only  from  a  sovereign 
grant,  the  exclusion  is  of  all  persons  but 
one,  or,  perhaps  a  group  of  persons.  By 
reason  of  such  exclusion  such  person  or 
group    of    persons   secure   the   entire   field 


Vol  vn,  p.  840,  sec  8.         TRADE  UNIONS,  ETC.  VoL  vn,  f.  840,  wc.  t. 


oovered  by  the  grant  to  themselvM.  But  it 
is  not  such  monopolizing  that  the  section 
has  in  mind.  It  is  monopolizing  by  the  acts 
of  individuals.  Mr.  Justice  McKenna,  in 
National  Cotton  Oil  Co.  y.  Texas,  197  U.  S. 
115,  25  Sup.  Ct.  379,  49  L.  ed.  689,  said: 
The  idea  of  monopoly  is  not  now  confined 
to  a  grant  of  privileges,  but  is  understood 
to  include  a  condition  produced  by  the  acts 
of  individuals/  In  the  case  of  such  a 
monopoly  it  would  seem  that  it  is  not  es- 
sential that  all  but  the  insiders  be  whdlly 
excluded,  so  that  they  have  the  whole  field 
to  themselves.  It  is  sufficient  that  outsiders 
are  substantially  excluded,  so  that  the  insid- 
ers have  to  themselves  approximately,  or  'a 
largely  preponderating  part  of,'  the  whole 
field.  But  the  section  does  not  cover  every 
monopolizing  by  the  acts  of  individuals.  A 
monopolizing  by  efficiency  in  producing  and 
marketing  a  better  and  cheaper  article  than 
any  pne  else  is  not  within  it.  However,  pos- 
sibly, efficiency  is  so  abundant  that  in  experi- 
ence there  never  will  be,  as  there  never  has 
been,  such  a  monopolizing.  It  is  possible  for 
there  to  be  a  monopolizing  by  a  combination 
of  competitors.  Such  combinations  have 
been  divided  into  'combinations  by  agree- 
ment,' or  'loose  combinations,'  in  which  each 
member  of  the  combination  remains  in  the 
field,  notwithstanding  the  combination,  as 
in  the  case  of  Addvston  Pipe  &  Steel  Co.  ▼. 
United  States,  175  U.  S.  211,  20  Sup.  Ct. 
96,  44  L.  ed.  136,  and  'combinations  by 
fusion,'  or  'corporate  combinations,'  as  in 
the  Standard  Oil  and  Tobacco  Cases.  Possi- 
bly in  cases  of  the  former  class,  where  there 
is  no  exclusion  of  outsiders,  it  is  not  proper 
to  say  that  there  is  a  monopolizing,  as  in 
that  contingency  there  is  no  exclusion.  At 
most  it  may  not  be  proper  to,  say  more  than 
that  there  is  a  combination  in  restraint  of 
trade.  But  in  the  latter  case,  notwithstand- 
ing, there  is  no  exclusion  of  outsiders,  there 
is  no  reason  for  not  characterizing  what  has 
been  done  as  monopolizing,  for  in  such  case 
there  is  exclusion.  The  members  of  the 
combination  are  excluded  for  the  benefit  of 
the  single  corporation  into  which  they  are 
fused.  Mr.  Justice  McKenna  seems  to  liave 
had  such  monopolizing  in  mind  in  the  case 
of  National  Cotton  Oil  Co.  v.  Texas,  supra, 
when  he  said:  Its  [monopoly's]  dominant 
thought  now  is,  to  quote  another,  "the 
notion  of  exclusiveness  or  unity,"  in  other 
words,  the  suppression  of  competition  by  the 
unification  of  interest  or  management,  or 
it  may  be  through  agreement  and  concert 
of  action.  And  the  purpose  is  so  definitely 
the  control  of  prices  that  monopoly  has 
been  defined  to  be  "unified  tactics  with  re- 
gard to  prices.' "  A  combination  of  com- 
petitors, accompanied  by  exclusion  of  out- 
siders, and  the  exclusion  by  a  competitor,  or 
by  its  officers  and  agents  on  its  behalf,  of 
competitors  by  the  use  of  such  means  as  are 
charged  here,  clearly  constitute  monopoliz- 
ing within  the  action.  Mr.  Chief  Justice 
White  in  Standard  Oil  Co.  v.  United  States, 
221  U.  S.  1,  31  Sup.  Ct.  502,  55  L.  ed.  619, 
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34  L.R.A.(N.S.)  834,  Ann.  Cas.  1912D  734, 
pointed  out  that  monopolizing  was  a  species 
of  restraint  of  trade  or  commerce,  so  that  a 
combination  or  conspiracy  to  monopolize  a 
part  of  interstate  trade  or  commerce  is 
covered  by  both  sections.  In  this  par- 
ticular they  overlap.  We  have  seen  that 
conspiracies  in  restraint  of  trade  and  com- 
merce are  not  confined  to  conspiracies  by 
competitors,  or  on  behalf  of  a  competitor 
against  a  competitor.  It  is  not  even  neces- 
sary tliat  the  execution  of  the  conspiracy  be 
of  any  benefit  to  the  conspirators.  It  is 
sufficient  that  it  will  restrain  the  interstate 
trade  or  commerce  of  the  person  conspired 
against.  But  in  the  case  of  monopolizing 
under  the  second  section,  where  there  is 
exclusion  by  a  competitor,  or  a  combination 
of  competitors,  of  competitors  substantial- 
ly from  interstate  trade  or  commerce,  it 
is  in  order  that  the  former  may  have  the 
whole  or  approximately  the  whole  of  the 
field  to  itself  or  themselves.  It  is  penalized, 
so  that  there  may  be  no  such  exclusion,  and 
the  field  may  be  occupied  by  all  on  equal 
terms.  It  follows  from  this  general  survey 
that  there  can  be  no  monopolizing  in  the 
legal  and  accurate  sense  of  the  word  where 
there  can  be  no  common  occupation.  Where 
in  the  very  nature  of  things  there  must  be 
exclusion  of  all  others  but  one,  there  can 
be  no  monopolizing.  Hence  it  would  seem 
that  there  can  be  no  monopolizing  in  mak- 
ing a  single  interstate  sale  or  in  making 
a  great  number  of  such  sales,  even  though 
wrongful  means  are  used  in  making  them. 
A  wrong  has  been  done  the  competitors,  but 
the  wrong  is  not  that  of  monopolizing.  In 
the  very  nature  of  things  but  one  compet- 
itor can  make  the  sale.  The  idea  that  such 
conduct  constitutes  monopolizing  is  not  ac- 
cording to  the  legal  and  accurate  meaning 
of  the  word.  It  can  only  be  such  accord- 
ing to  a  popular  conception  thereof."  Pat- 
terson V.  United  States  (C.  C.  A.  6th  Cir. 
1915)  222  Fed.  599. 

Monopoly  and  combination  in  restraint 
of  trade  distinc^uished.  —  In  United  States 
V.  Whiting,  (D.  C.  Mass.  1914)  212  Fed. 
466,  the  court  said:  "In  all  cases  which 
have  heretofore  come  before  the  courts  un- 
der the  Sherman  Act,  there  was  on  the  part 
of  the  defendants  ownership  or  control  of 
the  commodity.  Upon  such  facts,  there 
was  no  necessity  for  a  sharp  distinction  be- 
tween a  combination  in  restraint  of  trade 
and  a  monopoly.  No  case  has  been  found 
under  that  act  in  which  a  charge  of  at- 
tempted monopoly  was  based  on  an  agree- 
ment among  buyers  only,  witiiout  regard 
to  the  market  in  which  they  resold.  As 
has  been  pointed  out,  there  is  no  allegation, 
express  or  implied,  in  this  indictment  that 
these  defendants  dominated  or  controlled 
the  markets  in  which  they  sold  their  milk. 
A  'monopoly,'  both  at  common  law  and  un- 
der this  statute,  implies,  I  think,  the  con- 
trol of  goods  or  service  which  the  public 
desires  to  obtain.  An  attempt  to  monopo- 
lize means  an  attempt  to  get  control  of  the 
industry  in  which  the  defendant  is  engaged 


Vol  vn,  p.  840,  sec.  2.         TRADE  UNIONS,  ETC.         VoL  vn,  p.  840,  sec  t. 


'by  means  which  prevent  other  men  from 
engaging  in  fair  competition  with  him.'  Re 
Greene,  (C.  C.)  62  Fed.  116;  Joyce  on  Mo^ 
nopolies,  §§  66-69.  There  may  be,  I  think, 
an  unreasonable  restraint  of  trade  which 
does  not  constitute  a  monopoly;  though 
there  can  be  no  monopoly  which  does  not 
constitute  an  unreasonable  restraint  of 
trade." 

"Any  part"  of  interstate  trade  or  com- 
merce.—  In  Patterson  v.  United  States, 
(C.  G.  A.  6th  Gir.  1916)  222  Fed.  699,  the 
court  construed  the  words  "any  part"  of 
interstate  trade  or  commerce,  within  the 
meaning  of  this  section  as  follows:  "What 
are  the  possible  parts  of  interstate  trade  or 
commerce  that  may  be  covered  by  it?  The 
interstate  trade  or  commerce  in  a  par- 
ticular commodity  of  all  prospective  pur- 
chasers thereof  in  the  United  States  is  a 
part  of  interstate  trade  or  commerce;  also 
the  interstate  trade  or  commerce  in  such 
commodity  of  all  prospective  purchasers 
thereof  in  some  particular  portion  thereof 
is  a  part  thereof.  And  also  the  interstate 
trade  or  commerce  in  such  commodity  of 
any  prospective  purchaser  thereof  wherever 
located  in  the  United  States  is  a  part  there- 
of. There  can  be  no  question  that  the  first 
two  are  parts  of  interstate  trade  or  com- 
merce within  the  meaning  of  the  statute. 
The  case  of  Montague  v.  Lowery,  193  U.  S. 
38,  24  Sup.  Gt.  307,  48  L.  ed.  608,  involved 
a  monopolizing  of  the  second  part  of  inter- 
state trade  or  commerce  above  referred  to. 
The  only  question  is  as  to  the  third  part. 
Is  the  interstate  trade  or  commerce  of  a 
prospective  purchaser  a  part  thereof  with- 
in it?  The  case  of  Whitwell  v.  Gontinental 
Tobacco  Go.,  126  Fed.  454,  60  G.  G.  A. 
290,  64  L.R.A.  689,  involved  the  question 
whether  it  is.  There  a  manufacturer  of 
plug  chewing  tobacco  had  refused  to  sell  io  a 
jobber  unless  he  would  agree  not  to  pur- 
chase such  tobacco  from  its  competitors, 
but  to  give  his  entire  business  to  it,  and  the 
question  was  whether  such  conduct  on  its 
part  was  an  attempt  to  monopolize  a  part 
of  interstate  trade  or  commerce  under  the 
section.  This  depended  on  whether  the 
interstate  trade  or  commerce  of  that  jobber 
was  a  part  of  such  trade  or  commerce  with- 
in its  meaning,  and  whether  the  means  by 
which  it  was  attempted  to  monopolize  it  was 
wrongful.  It  was  held  that  the  case  did 
not  come  within  the  section.  The  appre- 
hension that,  if  it  was  held  that  it  did,  then 
every  interstate  sale  would  be  within  it, 
seems  largely  to  have  brought  it  about. 
This  is  to  be  gathered  from  certain  expres- 
sions in  Judge  Sanborn's  opinion,  repeated 
in  United  States  v.  Standard  Oil  Go.,  ( G.  G. ) 
173  Fed.  177,  191.  He  there  said:  /Un- 
doubtedly every  person  engaged  in  inter- 
state commerce  necessarily  attempts  to 
draw  to  himself,  to  the  exclusion  of  others, 
and  thereby  to  monopolize,  a  part  of  that 
trade.  Every  sale  and  .  .  .  trans- 
portation of  an  article  which  the  subject  of 
interstate  commerce  evidences  a  successful 
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attempt  to  monopolize  that  trade  or  com- 
merce which  concerns  that  sale  or  trans- 
portation. If  the  second  section  of  the  act 
prohibits  every  attempt  to  monopolize  any 
part  of  interstate  commerce,  it  forbids  all 
competition  therein,  and  defeats  the  only 
purpose  of  the  law;  for  there  can  be  no 
competition,  unless  each  competitor  is  per- 
mitted ...  to  draw  to  himself,  and 
thereby  to  monopolize,  some  part  of  the  com- 
merce.' But  there  was  no  reason  for  such 
apprehension,  for,  as  we  have  seen,  interstate 
sales  do  not  come  within  the  section,  be- 
cause in  such  cases  there  is  no  monopoliz- 
ing. It  is  only  the  conception  of  the  mean- 
ing of  that  word  according  to  popular 
speech  that  could  create  such  an  appre- 
hension. It  was  such  a  conception  that  led 
Judge  Ward  in  United  States  v.  American 
Tobacco  Go.,  (G.  G.)  164  Fed.  700,  727,  to 
say:  'As  this  section  prohibits  a  monopoly 
of,  or  an  attempt  to  monopolize,  any  part 
of  such  commerce,  it  cannot  be  literally  con- 
strued. So  applied,  the  act  would  prohibit 
commerce  itself.'  In  dealing  with  this  sub- 
ject the  Supreme  Gourt,  speaking  by 
the  Ghief  Justice,  in  the  Standard  OU 
Gompany  Gase,  221  U.  S.  61,  31  Sup. 
Gt.  616,  65  L.  ed.  619,  34  L.R.A,(N.S.) 
834,  Ann.  Gas.  1912D  734,  said:  'The 
commerce  referred  to  by  the  words  "any 
part,"  construed  in  the  light  of  the 
manifest  purpose  of  the  statute,  has  both  a 
geographical  and  a  distributive  signifi- 
cance; that  is,  it  includes  any  portion  of 
the  United  States  and  any  of  the  classes  of 
thing  forming  a  part  of  interstate  or  foreign 
commerce.'  This  excludes  therefrom  the  in- 
terstate trade  or  commerce  of  a  particular 
prospective  purchaser  of  a  particular  com- 
modity, and  confines  it  to  the  interstate 
trade  or  commerce  of  all  prospective  pur- 
chasers of  a  particular  commodity  in  the 
United  States  or  in  some  particular  portion 
thereof.  Reasoning  from  the  analogy  to  a 
monopolizing  by  sovereign  grant  leads  to 
the  conclusion  that  such  is  a  true  construc- 
tion of  the  section.  In  case  of  such  monopo- 
lizing it  is  of  a  particular  commodity,  and 
in  olden  times  in  England  it  was  limited  in 
some  instances  to  particular  portions  of 
the  kingdom." 

Conspiracy  defined.  —  A  conspiracy  is 
something  more  than,  as  commonly  defined, 
an  agreement  to  do  an  unlawful  thing  or 
to  do  a  lawful  thing  by  unlawful  means. 
While  an  unlawful  agreement  satisfied  the 
definition  of  the  crime  it  does  not  exhaust 
it.  An  agreement  does  not  have  continu- 
ance but  a  conspiracy  has  continuance  in 
time.  Applying  this  definition,  particularly 
with  reference  to  the  statute  of  limitations, 
in  Patterson  v.  Uhitcd  Static,  (C.  C.  A.  6th 
Gir.  1915)  222  Fed.  590,  tlic  court  said: 
"A  conspiracy  is  *a  partnership  in  criminal 
purposes,'  to  which  we  miplit  add,  brought 
about  by  an  agreement.  So  long,  then  as 
the  partncrsliip  in  a  criminal  purpose  con- 
tinues, the  conspiracy  continues.  And  it 
may  continue  without  anything  being  done 
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in  furtherance  of  it.  X.  and  Y.  conspire  on 
a  day  or  two  before  the  beginning  of  the 
period  within  which  an  indictment  on  a 
certain  date  may  be  found  to  murder  Z.,  or 
to  commit  some  other  crime,  on  a  day  cer- 
tain one  week  off;  i.  e.,  several  days  after 
the  beginning  of  that  period.  After  the  be- 
ginning thereof,  they  abandon  the  con- 
spiracy, either  by  a  formal  understanding, 
or  by  allowing  the  day  to  go  by  without 
doing  any  tiling,  and  never  renewing  it.  In 
such  case  the  partnership  in  the  criminal 
purpose  continues  into  the  period.  In  so 
far,  then,  aa  it  continued  into  the  period, 
it  was  not  barred  by  the  statute  of  limi- 
tations. *  The  mere  facts  that  the  prose- 
cution for  the  agreement  which  initiated  the 
partnership  is  barred  is  no  reason  for 
barring  it  as  to  so  much  of  the  partnership 
ajs  has  continued  into  the  period.  It  may 
be  important  to  show  something  done  in 
furtherance  of  the  conspiracy  within  the 
period  to  establish  its  continuance  into  it. 
It  is  not  essential  to  its  continuance  there- 
into." 

Combinations  of  local  unions.  —  A  com- 
bination between  local  unions  of  carpenters 


and  joiners  throughout  the  United  States, 
the  object  of  which  is  to  compel  the  union- 
ization of  all  manufacturing  carpenter- 
shops  and  to  restrain  competition  between 
open  shops  and  union  shops  by  an  agree- 
ment to  refuse  to  work  on  any  job  where 
nonunion  trim  is  used,  necessarily  and 
directly  restrains  interstate  commerce  and 
is  in  violation  of  this  act.  Irving  v.  Neal, 
(S.  D.  N.  Y.  1913)  209  Fed.  471. 

Indictment.  —  The  indictment  must  allege 
proper  venue.  It  is  essential  to  allege  that 
the  offense  charged  was  committed  within 
the  district  where  the  indictment  was 
found.  Otherwise  the  court  can  have  no 
jurisdiction  of  the  offense.  Patterson  v. 
United  States,  (CCA.  6th  Cir.  1916)  222 
Fed.  699. 

An  indictment  charging  a  conspiracy  in 
restraint  of  trade  must  set  forth  facts  war- 
ranting a  conclusion  that  the  restraint  was 
unreasonable.  United  States  v.  Whiting, 
(D.  C  Mass.  1914)  212  Fed.  466. 

An  indictment  was  held  not  bad  for  du- 
plicity in  Patterson  v.  United  States,  (C 
C  A.  6th  Cir.  1916)  222  Fed.  699. 
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Remedies  afforded  by  the  statute.  —  The 
Anti-Trust  Act  contains  in  terms  no  pro- 
vision for  equitable  relief  to  the  public  on 
account  of  violations  of  the  act,  except  by 
way  of  injunction  or  prohibition.  Section 
4,  which  alone  relates  to  the  equitable 
remedy,  invests  the  appropriate  courts  with 
"jurisdiction  to  prevent  and  restrain  viola- 
tions of  this  act"  It  is  made  the  duty  of 
the  district  attorneys,  under  the  direction 
of  the  Attorney  General,  to  institute  pro- 
ceedings in  equity  to  prevent  and  restrain 
such  violations.  While  the  power  to  dis- 
solve an  unlawful  combination  clearly 
exists,  and  should  be  exercised  when  neces- 
sary to  give  complete  relief,  the  legislative 
policy,  as  disclosed  by  the  terms  of  the  act, 
IS  clearly  to  resort  to  restraint  rather  than 
to  dissolution,  except  where  restraint  alone 
is  inadequate,  and  even  where  the  remedy 
by  injunction  is  thought  to  be  inadequate 
there  is  no  uniform  rule  respecting  the 
means  to  be  employed  in  putting  an  end  to 
the  unlawful  combination.  United  States 
v.  Great  Lakes  Towing  Co.,  (N.  D.  Ohio, 
1914),  217  Fed.  666. 

Who  may  sue  to  enjoin.  —  To  the  same 
effect  as  the  original  note,  see  Mitchell  v. 
Hitchman  Coal,  etc.,  Co.,  (C  C  A.  4th  Cir. 
1914)  214  Fed.  685,  wherein  the  court  held 
that  a  private  person  could  not  question  the 
validity  of  a  combination  or  conspiracy 
under  this  act  for  the  purpose  of  having  the 
same  declared  to  be  unlawful.  The  in- 
junctive remedy  is  available  to  the  govern- 
ment only.  An  individual  can  sue  only  for 
threefold  damages. 

As  this  act  prescribes  the  remedies,  both 
criminal  and  civil,  at  law  and  in  equity, 
only  prescribed  remedies  can    be    pursued. 
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It  follows  therefore  that  injunctive  relief 
can  be  had  only  at  the  instance  of  the 
United  States.  Irving  v.  Neal,  ( S.  D.  N.  Y. 
1913)  209  Fed.  471. 

In  De  Koven  v.  Lake  Shore,  etc.,  R.  Co., 
(S.  D.  N.  Y.  1914)  216  Fed.  956,  it  ap- 
peared that  a  suit  was  brought  by  a 
minority  stockholder  of  the  defendant  to 
enjoin  a  proposed  consolidation  with  other 
railroad  companies  on  the  ground  that  it 
would  continue  and  perpetuate  the  existing 
control  of  all  the  lines  in  the  consolidated 
company  and  so  operate  in  violation  of  the 
Sherman  Law.  The  defendant  contended 
that  a  suit  in  equity  under  the  Sherman 
Law  will  lie  only  at  the  instance  of  the 
United  States.  The  plaintiff,  on  the  other 
hand,  contended  that  the  bill  was  not  a 
suit  in  equity  under  the  Sherman  Act.  The 
court  said :  "It  seems  to  me  that  the  plain- 
tiffs' contention  is  correct.  The  present  suit 
is  one  by  a  dissenting  minority  stockholder 
to  restrain  the  majority  stockholders  from 
accomplishing  what  is  asserted  to  be  an 
illegal  or  ul&a  vires  act.  It  is,  therefore, 
a  well  recognized  species  of  general  equity 
jurisdiction,  and  not  a  mere  statutory 
remedy,  conferred  by  the  Anti-Trust  Law. 
The  plaintiffs  would  be  entitled  to  resort  to 
this  remedy  if  the  Sherman  Law  had  pro- 
vided no  equitable  remedy  for  its  enforce- 
ment, and  the  fact  that  it  did  provide  one, 
available  only  to  the  United  States,  cannot 
be  held  to  deprive  an  individual  of  an 
equitable  remedy  which  was  open  to  him  be- 
fore and  independent  of  the  statute.  The 
fact  that  the  relief  granted  to  the  govern- 
ment in  an  equity  suit,  instituted  by  it 
under  the  Sherman  Law,  might  be  of  the 
same  nature  as  that  granted  an  individual 
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plaintiff  cannot  change  the  result.  Nor  can 
the  fact  that  the  illegal  or  ultra  Tires  act 
ie  made  bo  only  by  the  statute,  which 
creates  the  equitable  statutory  remedy,  do 
so.  If  it  be  an  illegal  or  ultra  vires  act, 
howcTer  made  so,  a  minority  stockholder 
had,  under  the  general  principles  of  equity 
jurisprudence,  a  remedy  to  restrain  the 
corporation  and  the  majority  stockholders 
from  accomplishing  it,  of  which  he  is  not 
deprived  by  the  creation  of  a  statutory 
equitable  remedv  in  favor  of  the  govern- 
ment alone,  and  of  a  statutory  equitable 
remedv  in  favor  of  the  government  alone, 
and  of  which  he  is  not  permitted  to  avail. 
It  seems  clear  that  if  the  Sherman  Law  had 
declared  combinations  in  restraint  of  trade 
illegal  and  ultra  vires,  and  provided  no 
equitable  remedy  in  favor  of  the  government 
or  any  one  else,  the  interest  of  a  minority 
stockholder  that  his  shares  should  not  be 
involuntarily  transferred  from  a  lawful  to 
an  unlawful  enterprise  would  entitle  him  to 
complain  of  the  proposed  action  of  the 
corporation,  through  the  majority  stock- 
holders, in  a  suit  in  equity.  The  provid- 
ing of  such  a  statutory  remedy,  which  could 
be  availed  of  only  by  the  government,  ought 
not  to  be  construed  to  take  away  by  impli- 
cation the  existing  remedy  of  the  individual 
stockholder  under  general  equity  principles. 
A  dissenting  stockholder  would  have  a 
standing  in  equity  to  enjoin  a  proposed 
consolidation  of  competing  parallel  lines, 
in  violation  of  a  state  constitutional  pro- 
vision prohibiting  such  consolidations,  upon 
the  ground  that  it  was  ultra  vires.  I  can 
see  no  distinction  between  the  effect  of  such 
a  constitutional  provision  and  that  of  the 
Sherman  Law  in  this  respect." 

Enjoining  strikes  and  strikers.  —  A  pre- 
liminary injunction  restraining  acts  of 
violence,  intimidation  and  coercion  on  the 
part  of  the  members  of  a  labor  union  may 
properly  be  granted,  but  it  may  not  be  ex- 
tended to  restrain  persuasive  and  peace- 
able methods  or  the  furnishing  of  funds  to 
assist  the  striking  members.  Blttner  v. 
West  Virginia-Pac.  Coal  Co.,  (0.  C.  A.  4th 
Cir.  1914)    214  Fed.  716. 

A  dissolution  of  an  unlawful  combination 
is  authorized  if  necessary  to  make  the  relief 
by    injunction    effective.     U.  S.  v.  United 


SUtes  Steel  Corp.,  (D.  C.X.  J.  1916)  223 
Fed.  65,  wherein  the  court  said:  "Now  un- 
lawful restraints  of  trade  are  of  three 
kinds,  past,  present,  and  future.  As  to 
present  and  future  restraints.  Congress  by 
section  4  empowered  'the  Attorney  GenenJ 
to  insinuate  proceedings  in  equity  to  pre- 
vent and  restrain  such  violations,'  and  to 
that  end  invested  the  courts  'with  jurisdic- 
tion to  prevent  and  restrain  violations  of 
this  act.'  The  jurisdiction  here  conferred  is 
the  chancery  power  of  injunction,  a  power 
which  is  used  to  restrain  present  wrongs  or 
prevent  threatened  ones.  This  is  shown  by 
the  act  providing  even  for  tempo];ary  pre- 
liminary restraining  orders  while  the  case 
is  being  heard.  "The  function  of  an  injunc- 
tion is  to  afford  preventive  relief,  not  to  re- 
dress alleged  wrongs  which  have  heea  com- 
mitted already.'  Lacassagnc  v.  Chapuis. 
144  U.  S.  119,  12  Sup.  Ct.  659,  36  L.  ed.  368, 
cited  in  Black  v.  Jackson,  177  U.  S.  360, 
20  Sup.  Ct.  648,  44  L.  ed.  801.  Applying 
that  general  principle,  the  Supreme  Couii 
of  the  United  States,  in  the  Standard  Oil 
Case,  supra,  citing  Swift  v.  United  States, 
196  U.  S.  375.  on  page  377,  25  Sup.  Ct.  276, 
49  L.  ed.  518,  said:  'It  may  be  conceded 
that  ordinarily,  where  it  was  found  that 
acts  had  been  done  in  violation  of  the  stat- 
ute, adequate  measure  of  relief  would  result 
from  restraining  the  doing  of  such  acts  in 
the  future.'  In  view  of  what  was  held  by 
this  court  in  the  Powder  Case,  supra,  it 
scarcely  need  be  again  said  by  us  that  where 
the  evil  effects  of  past  undue  restraint  or 
monopoly  continue  to  be  effective  and  harm- 
ful when  the  proceeding  is  begun — ^that  is, 
where  'the  inherent  nature  of  the  con- 
templated acts'  is  such  as  to  bring  about 
their  continuance  and  repetition,  or  where, 
to  use  the  expressive  language  of  the  Su- 
preme Court  in  the  Standard  Oil  Case,  221 
U.  S.  75,  31  Sup.  Ct.  502,  55  L..ed,  619,  34 
L.R.A.(N.S.)  834,  Ann.  Cas.  1912D  734,  a 
'perennial  violation'  of  the  acts  exists — ^the 
jurisdiction  to  restrain  present  and  prevent 
future  violations  vests  under  this  section, 
and  if,  to  prevent  continuance  of  such  con- 
tinuing wrongs  a  dissolution  of  the  unlaw- 
ful combination  is  necessary  to  make  the 
relief  effective,  the  originaal  combination 
will  be  dissolved." 


Vol.  VII,  p.  345,  sec.  7. 

Who  may  sue.  — A  violation  of  the  pro- 
visions of  the  Sherman  Act  will  not  sup- 
port an  action  for  the  recovery  of  damages 
under  this  section  unless  it  be  proved  that 
such  acts  have  injured  the  plaintiff  and  re- 
sulted in  damsges  which  can  be  recovered 
in  an  action  at  law.  Locker  v.  American 
Tobacco  Co.,  (C.  C.  A.  2d  Cir.  1914)  218 
Fed.  447. 

A  stockholder  of  a  corporation  having  a 
cause  of  action  for  treble  damages  under 
the  sectipn  may  not  sue  on  the  refusal  of 
the  corporation  to  do  so.  United  Copper  Se- 
curities Co.   T.  Amalgamated  Copper  Co., 
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(C.  0.  A.  2d  Cir.  1915)  223  Fed.  421,  where- 
in the  court  said:  "It  is  quite  clear,  and, 
indeed,  the  plaintiffs  concede  it  to  be  so, 
that  the  caupe  of  action  set  up  belongs  to 
the  United  Copper  Company,  defendant. 
The  cause  of  action  is  one  conferred  by 
section  7  of  the  Sherman  Act  in  tort  for 
treble  damages.  We  have  held  that  it  can- 
not be  maintained  at  all  in  equity.  Fleit- 
man  v.  United  Gas  Co.,  211  Fed.  103,  128  0. 
C.  A.  31.  The  sole  question  therefore  is: 
Can  a  stockholder  maintain  it  in  right  of 
the  corporation  at  law!  The  case  ox  Met- 
calf  V.  American  School  Famitare  Co.,  (C. 


Vol  VH,  p.  »45,  Mc  1        TRADE  UNIONS,  ETC.         V<>L  ▼«»  P.  ^i  «ec  1 


C.)  108  Fed.  909,  affirmed  113  Fed.  1020,  61 
C.  0.  A.  699,  greatly  relied  upon  by  the 
plaintiffs,  does  not  apply  because  in  it  the 
complainant  sought  to  recover  treble  dam- 
ages for  herself  mdividually,  together  with 
equitable  relief  for  the  corporation.  The 
bill  for  that  reason  was  dismissed  as 
multifarious.  It  must  be  admitted  that  in 
Sheridan  v.  Electric  Light  Co.,  38  Hun  (N. 
Y.)  39C,  a  stockholder  sued  at  law  upon 
a  cause  of  action  belonging  to  the  corpora- 
tion which  had  refused  to  do  so.  Chiriously 
enough,  Daniels,  J.,  sustained  the  action  on 
the  ground  that  a  stockholder  had  such  a 
right  in  equity :  'For  where  the  officers  of  a 
corporation  charged  with  that  duty  refuse 
to  prosecute  an  action  in  a  proper  case,  or 
the  corporation  itself  is  under  the  control 
of  the  officers  whose  misconduct  is  to  be 
made  the  subject  of  the  action,  the  stock- 
holders "have  a  standing  in  a  court  of  equity 
to  sue  in  their  own  names,  making  the 
corporation  a  party  defendant."  Brincker- 
hoff  V.  Bostwick,  88  N.  Y.  52,  66;  Young  v. 
Drake,  8  Hun,  61;  Hawes  ▼.  Oakland,  104 
U.  S.  450  [26  L.  ed.  827].'  We  are  not  per- 
suaded by  Morrill  v.  Little  Falls  Co.,  46 
Minn.  260,  48  N.  W.  1124,  which  does  sus- 
tain the  plaintiffs'  contention.  We  think 
that  a  stockholder's  right  to  assert  a  cause 
of  action  belonging  to  the  corporation  de- 
pends upon  allegations  that  the  corporation 
is  acting  fraudulently,  in  breach  of  trust, 
or  ultra  vires.  For  this  reason  he  must 
go  into  equity.  On  the  other  hand,  there 
appears  to  us  to  be  no  ground  for  holding 
that  stockholders  may  bring  actions  at  law 
in  the  name  of  the  corporation  to  recover 
monev  damages  or  specific  property  when- 
ever the  corporation  refuses  to  do  so.  Ames 
V.  American  Telegraph  &  Telephone  Co.,  (C. 
0.)  166  Fed.  820.  Such  a  practice  would  be 
likely  to  create  great  confusion  and  tend  un- 
necessarily to  take  away  from  the  corpora- 
tion the  management  of  its  own  anairs. 
The  judgment  is  affirmed." 

Nature  of  suit  to  recover  treble  dam- 
ages.—  A  suit  in  equity  will  not  lie  to 
recover  the  treble  damages,  but  the  action 
must  be  at  law.  Fleitmann  v.  Welsbach 
Street  Lighting  Co.,  (1916)  240  U.  S.  27 
(affirming  211  Fed.  103),  wherein  the  court 
said:  "This  is  a  bill  by  a' stockholder  of 
the  Consolidated  Street  Lighting  Company, 
against  that  company  and  a  number  of  other 
corporations  and  individuals,  to  compel  the 
defendants  other  than  his  own  company  to 
pay  to  the  latter  threefold  damages  under 
the  Sherman  Act,  July  2,  1890,  c.  649,  sec. 
7;  26  Stat.  209,  210.  According  to  the 
aUegations  the  other  defendants  conspired 
to  control  the  business  of  municipal  light- 
ing, etc.,  throughout  the  United  States  and 
in  pursuance  of  their  conspiracy  procured 
their  agent  to  purchase  from  the  former 
owners  a  majority  of  the  stock  in  the  plain- 
tiff's company,  and  then  proceeded  to  ruin 
it  and  drive  it  out  of  business  by  mis- 
conducting its  affairs.  The  plaintiff  has  de- 
manded of  his  company  and  its  officers  to 
institute  proceedings,  but  they  have  refused. 
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The  bill  was  dismiased  by  the  District 
Court  on  motion  of  the  appellees  in  the  two 
appeals  before  this  court,  and  the  decree 
was  affirmed  by  the  Circuit  Court  of  Ap- 
peals. 211  Fed.  Rep.  103,  128  C.  C.  A.  31. 
The  bill  alleges  in  terms  that  it  is  brought 
to  recover  threefold  the  damages  alleged;  a 
decree  for  such  damages  was  the  decree 
prayed.  The  only  specific  error  assigned  on 
appeal  to  the  Circuit  Court  of  Appeals  was 
holding  that  such  a  suit  in  equity  could  not 
be  maintained  by  a  single  stockholder;  that 
was  the  only  question  dealt  with  by  the 
District  Court  and  that  was  the  ground  of 
decision  in  the  Circuit  Court  of  Appeals. 
It  really  is  the  only  question  in  the  case. 
Of  course  the  claini  set  up  is  that  of  the 
corporation  alone,  JEind  if  the  corporation 
were  proceeding  directly  under  the  statute 
no  one  can  doubt  that  its  onl^  remedy 
would  be  at  law.  Therefore  the  inquiry  at 
once  arises  whv  the  defendants'  right  to  a 
jury  trial  should  be  taken  away  because  the 
present  plaintiff  cannot  persuade  the  only 
party  having  a  cause  of  action  to  sue — 
how  the'  liability  which  is  the  principal 
matter  can  be  converted  into  an  incident  of 
the  plaintiff's  domestic  difficulties  with  the 
company  that  has  been  wronged.  No  doubt 
there  are  cases  in  which  the  nature  of  the 
right  asserted  for  the  company,  or  the 
failure  of  the  defendants  concerned  to  in- 
sist upon  their  rights,  or  a  different  state 
system,  has  led  to  the  whole  matter  being 
disposed  of  in  equity;  but  we  agree  with 
the  courts  below  that  when  a  penalty  of 
triple  damages  is  sought  to  be  innicted,  the 
statute  should  not  be  read  as  attempting  to 
authorize  liability  to  be  enforced  otherwise 
than  through  the  verdict  of  a  jury  in  a 
court  of  common  law.  On  the  contrary  it 
plainly  provides  the  latter  remedy  and  it 
providfes  no  other.  Pollard  v.  Bailey,  20 
Wall.  520.  Even  the  Act  of  October  16, 
1914,  c.  323,  sec.  16,  38  SUt.  730,  737, 
passed  since  this  suit  was  begun,  does  not 
go  farther  in  terms  than  to  give  an  injunc- 
tion to  private  persons  against  threatened 
loss.  It  now  is  suggested,  evidently  as  an 
afterthought  since  the  decision  in  tiie  Dis- 
trict Court,  tiiat  there  might  be  a  decree 
directing  the  corporation  te  sue  or,  if  it 
fails  to  do  so,  permitting  the  plaintiff  to 
sue  in  its  name  and  on  its  behalf.  But  the 
bill  is  not  framed  for  that  purpose,  as  the 
court  below  held." 

Conspiracy  to  monopolize  powder  busi- 
ness. -—  An  action  under  this  section  against 
corporations,  charged  with  a  conspiracy  to 
monopolize  the  powder  business  to  the  in- 
jury of  the  plaintiff,  resulted  in  a  judgment 
for  the  defendant  in  Buckeye  Powder  Co.  v. 
E.  I.  DuPont  DeNemours  Powder  Co.,  (C. 
C.  A.  3d  Cir.  1915)  223  Fed.  881. 

Evidence.  —  Prior  to  Oct.  16, 1914,  a  judg- 
ment rendered  in  a  prior  suit  by  the  govern- 
ment to  dissolve  an  unlawful  combination 
on  the  evidence  taken  tlierein  could  not  be 
used  in  an  action  under  this  section.  But 
such  a  judgment  is  now  prima  facie  evi- 
dence by  virtue  of  a  statute  enacted  on  the 
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aboTe  date  (see  1915  Fed.  Stat.  Annot. 
Pamp.  Supp.  No.  1,  p.  120»  sec.  6).  Buck- 
eye Powder  Co.  y.  £.  I.  DuPont  De  Nemours 
Powder  Co.,  (G.  C.  A.  3d  Cir.  1915)  223 
Fed.  881. 

Review  of  judgment.  —  The  power  of  the 
Circuit  Court  of  Appeals  on  writ  of  error  to 
review  a  judgment  for  the  defendant  in  an 
action  brought  under  this  section  does  not 
extend  to  the  question  whether  the  verdict 
was  in  accord  with  the  weight  of  evidence, 
or  to  a  review  of  the  finding  of  the  juiy 
on  any  disputed  fact.    Its  only  business  is 


to  inquire  whether  the  assignments  of  error 
that  were  properly  taken  disclose  any  ma- 
terial mistake  in  the  trial.  Buckeye  Powder 
Co.  V.  £.  I.  DuPont  De  Nemours  Powder 
Co.,  (C.  C.  A.  3d  Cir.  1915)  223  Fed.  881, 
which  also  held  that  where  the  action  is 
brought  to  recover  damages  for  violations 
under  sections  1  and  2,  and  the  trial  judge 
requires  the  plaintiff  to  elect  under  whldi 
section  it  will  proceed,  his  ruling  is  not 
reviewable  where  the  record  on  appeal  is 
not  complete. 


TREATIES. 


Vol.  VII,  p.  544,  art.  3. 


Citizenship  to  inhabitants.  —  This  article  Ib  dted  in  United  States  t.  Maekey,  (E.  D. 
Okla.  1913)  214  Fed.  137. 


WAR  DEPARTMENT  AND  MILITARY 

ESTABLISHMENT. 


Vol.  VII,  p.  960,  sec.  1117. 

Avoidance  of  minor's  contract  of  enlist- 
ment.—  "There  have  been  many  irrecon- 
cilable cases  in  the  lower  courts  in  habeas 
corpus  proceedings  taken  to  obtain  the  dis- 
charge of  minors  who  have  enlisted  in  the 
United  States  army  or  navy.  Some  courts 
have  held  that  such  enlistments  were  whol- 
ly void,  and  that  the  minors  never  became 
soldiers  or  sailors,  or  subject  to  punish- 
ment for  military  offenses.  Other  courts 
have  held  that  they  were  voidable  at  the 
option  of  the  minor,  and  still  others  that 
they  were  only  voidable  upon  the  appli- 
cation of  the  parent  or  guardian.  The  Su- 
preme Court,  however,  set  most  of  these 
questions  at  rest  in  the  case  of  In  re  Morris- 
sey,  137  U.  S.  157,  11  Sup.  Ct.  67,  34  L.  ed. 
644,  holding  that  the  enlistment  was  a  good 
contract  so  far  as  the  minor  is  concerned, 
which  changed  his  status  from  that  of  a 
civilian  to  that  of  a  soldier  or  sailor.  A 
parent  or  guardian,  however,  who  had  not 

Vol.  VII,  p.  1016,  sec.  1235. 

Extra  duty  pay.  —  In  U.  S.  v.  Ross, 
(1916)  239  U.  S.  530,  36  S.  Ct  198  {re- 
verting  49  Ct.  CI.  56),  it  was  assumed  for 
the  purpose  of  the  case  that  §  1235  of  the 
Revised  Statutes,  7  Fed.  Stat.  Annot.  1016, 
was  not  intended  to  preclude  a  recovery  of 
extra-duty  pay  where  there  had  been  a  de- 
tail to  extra  duty  by  competent  authority, 
although  not  in  writing,  and  extra  duty  en- 
titling the  enlisted  man  to  extra  pay  under 


consented  in  writing  to  such  enlistment, 
could  reclaim  custody  of  the  minor.  But, 
BA  the  enlistment  is  valid  as  to  the  minor 
any  military  offense  committed  by  him  in 
connection  with  his  enlistment  may  be 
punished  and  the  fact  that  he  enlisted  with- 
out his  parents'  consent,  or  that  before  or 
after  the  military  authorities  have  insti- 
tuted proceedings  against  him,  his  parent 
has  instituted  legal  proceedings  for  his  re- 
lease, does  not  deprive  the  military  au- 
thorities of  the  power  to  punish.  In  sucb 
case  on  the  hearing  on  the  return  of  a  writ 
of  habeas  corpus  under  section  761  R.  S.,  3 
Fed.  Stat.  Annot.  174,  law  and  justice  do 
not  require  that  the  minor  to  be  withdrawn 
from  the  military  authorities  and  relieved 
of  liability  for  his  offense  in  favor  of  the 
parent's  right  to  his  custody."  United 
States  V.  Williford,  (C.  C.  A.,  2d  Cir.  1916) 
220  Fed.  291. 


the  statute  had  actually  been  performed. 
It  was  further  held  that  the  United  States 
Supreme  Court  will  not  reverse  a  decision 
of  the  War  Department  that  an  enlisted 
man  performing  duties  in  a  telephone  and 
telegraph  office  maintained  in  a  military 
hospital  is  not  entitled  to  extra  duty  pay 
in  the  absence  of  a  showing  that  tiiere  was 
an  abuse  of  official  discretion. 
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WATERS. 


Vol.  VII,  p.  1090,  sec.  2339. 

Subsequent,  statute  limiting  this  sec- 
tion.-—This  section  in  so  far  as  it  recog- 
nizes and  confirms  the  vested  rights  to  the 
generation,  manufacture  and  distribution 
of  electric  power,  acquired  in  accordance 
with  local  laws,  is  modified  and  limited  by 
the  Act  of  May  14,  1896,  c.  179,  sec.  2,  29 
Stat.  120,  6  Fed.  Stat.  Ann.  510,  to  the  ex- 
tent that  since  the  passage  of  the  latter 
act,  such  rights  can  be  acquired  only  by  a 
grant  from  the  Secretary  of  the  Interior. 
United  States  v.  Utah  Power  etc.,  Co.,  (C. 
C.  A.  8th  Cir.  1913)  209  Fed.  654. 

Confirmation  of  rights  given  under  local 
laws.  —  Whenever  rights  to  the  use  of 
water  for  mining,  agricultural,  manu- 
fajcturing,  or  other  purposes  have  vested  and 
accrued  by  priority  of  possession  and  are 
acknowledged  by  local  customs,  laws,  and 
decisions  of  courts,  the  same  are  recognized 
and  protected.  This  act  established  no  new 
right.  The  practical  construction  of  this 
statute  has  been  that  as  long  as  the  land 
belonged  to  the  United  States  the  water 
flowing  over  the  same  was  subject  to  ap- 
propriation for  any  of  the  purposes  named 
when  such  appropriation  was  recognized  by 


the  local  customs,  laws,  or  decisions  of  the 
courts;  but  if  the  water  was  not  so  ap- 
propriated, it  was  not  subject  to  appropria- 
tion after  the  land  over  which  it  flowed 
became  private  property.  In  re  Willow 
Greek,  (1914)  74  Ore.  592,  144  Pac.  505. 

Appropriation  of  water  —  Change  of 
rule.  —  While  an  appropriation  or  diversion 
made  upon  lands  of  the  United  States  gives 
the  appropriator  or  diverter  a  right  to  the 
water  as  against  the  United  States  it  does 
so  solely  because  by  this  act  the  United 
States  declared  that  such  diversion,  if 
recognized  by  local  laws,  should  be  effectual 
to  confer  upon  the  diverter  the  riparian 
rights  in  the  stream  pertaining  to  the  land 
of  the  United  States  abutting  thereon,  that 
it  gives  no  right  as  against  other  landown- 
ers, that  this  does  not  take  place  upon  the 
theory  that  the  water  is  held  by  the  United 
States  for  public  use,  but  because,  as  pro- 
prietor of  the  land,  the  United  States,  by 
that  act,  granted  a  part  of  its  property  in 
its  land  to  such  diverter.  Duckworth  v. 
Watsonville,  etc.,  Light  Co.,  (CaL  1915) 
150  Pac.  58. 


Vol.  VII,  p.  1098,  sec.  1. 

Purpose  of  Act.  —  The  act  outlines  a 
comprehensive  reclamation  scheme,  and  pro- 
vides for  the  examination  and  survey  of 
lands  and  for  construction  and  maintenance 
of  irrigation  works  for    the    storage,    di- 


version, and  development  of  water  for  the 
reclamation  of  arid  and  semi-arid  lands. 
Henkel  v.  U.  S.,  (1915)  237  U.  S.  43,  35 
S.  Ct.  536,  59  U.  S.  (L.  ed.)  831. 


Vol.  VII,  p.  1098,  sec.  2. 

Injunction  to  restrain  diversion.  —  The 
United  States,  like  an  individual,  can  re- 
strain a  diversion  which  operates  to  its 
prejudice.  So,  where  the  United  States  had 
examined,  surveyed,  located  and  had  in 
operation  extensive  irrigation  works  for 
the  storage,  diversion  and  development  of 
water  from  the  Yakima  river  for  the  recla- 
mation of  arid  lands  under  this  act  and  it 
appeared  that  an  irrigation  company  had 
appropriated  and  was  diverting  and  using 
quantities  of  water  in  excess  of  the  amounts 


to  which  it  was  entitled,  thereby  entailing 
great  damage  upon  the  United  States,  it  was 
held  that  the  United  States  was  entitled  to 
an  injunction  to  restrain  the  defendant  from 
such  use  of  the  water  in  the  river  above,  as 
to  materially  lessen  the  quantity  at  com- 
plainant's point  of  diversion  which  it  had 
lawfully  appropriated  and  which  was  neces- 
sary to  the  success  of  its  project  and  fulfill- 
ment of  its  contracts.  United  States  v. 
Union  Gap  Irr.  Co.,  (E.  D.  Wash.  1913)  209 
Fed.  274. 


Vol.  VII,  p.  1099,  sec.  3. 


Indian  lands  may  be  taken  for  reclama-  preliminary  surveys  for  the  Milk  River  Rec- 
tion  purposes.  Henkel  v.  U.  S.,  (1915)  237  lamation  Froject  were  begun  by  the  Recla- 
U.  S.  43,  35  S.  Ct.  536,  59  U.  S.  (L.  ed.)  mation  Service,  and  the  boundaries  of  the 
831,   wherein   the   court  said:      "In   1902,      St.  Mary  dam  and  its  right    of    way    for 
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Vol  Vn,  p.  lOM. 


tVHlTE  SLAVE  TkAPFtC. 


1918  Supp.,  p.  419. 


flooding  area  wax  outlined.  On  February 
28,  1903,  the  Secretary  of  the  Interior,  on 
recommendation  of  the  director  of  the 
service,  withdrew,  under  the  terms  of  the 
reclamation  act,  a  strip  of  land  one-half 
mile  wide  around  lower  St.  Mary  lake  and 
on  each  side  of  the  river,  after  which  con- 
struction was  authorized  and  a  large 
amount  of  work  has  since  been  done. 

"The  authority  of  the  Congress  of  the 
United  States  to  devote  these  lands  to  ir- 
rigation purposes  is  unquestioned.  As  a 
matter  oi  fact,  it  might,  it  it  saw  fit,  re- 
move the  Indians  therefrom  and  devote  the 
land  to  such  uses.  Recognizing  the  injus- 
tice of  arbitrary  appropriations  to  other 
uses,  no  effort  has  been  made  to  take  these 
lands  without  compensation  to  the  Indians 
for  the  improvements  which  they  have 
made,  and  they  have  been  given  the  right  to 
select  other  lands  in  place  of  those  re- 
leased. The  reclamation  projects  under- 
taken by  the  government  arc  very  extensive 
and  cover  many  states;  and  they  must  in- 
volve in  their  construction  the  flooding  of 
lands  in  connection  with  dams  designed  to 
hold  water  for  such  purposes;  and  must 
necessarily  include  much  territoiy  whidi  is 
included  in  Indian  reservations.  This  situa- 
tion was  of  course  well  known  to  Congress 
when  it  passed  the  reclamation  act,  and  we 
cannot  doubt,  in  view  of  the  broad  au- 
thority conferred  by  sections  7  and  10, 
above  quoted,  that  it  was  the  purpose  of 


Congress  to  give  the  Secretary  of  the  In- 
terior the  right  to  acquire  such  rights  as  are 
here  involved,  when  necessary  for  recla- 
mation purposes.  In  carrying  out  the 
purposes  of  the  act,  the  Secretary  of  the  In- 
terior is  authorized  to  acquire  any  rights  or 
property  necessary  for  that  purpose,  and 
to  acquire  the  same  either  by  purchase  or 
by  condemnation.  He  is  specifically  author- 
ized to  perform  any  and  all  acts  necessary 
and  proper  for  the  purpose  of  carrying  into 
effect  the  provisions  of  the  act.  Authority 
could  hardly  have  been  conferred  in  more 
comprehensive  terms,  and  we  do  not  believe 
it  was  the  intention  of  Congress,  because  of 
the  Indians'  right  of  selection  of  lands  un- 
der the  circumstances  here  shown,  to  re- 
serve such  lands  from  the  operation  of  the 
act.  To  do  so  might  defeat  the  reclamation 
projects  which  it  was  evidently  the  purpose 
of  Congress  to  authorize  and  promote.  The 
Secretary  of  the  Interior,  in  interpreting 
this  act,  dealt  fairly  with  the  Indians  in  so 
far  as  this  record  shows,  paid  them  for  the 
improvements  they  had  put  upon  the  lands, 
and  gave  them  the  right  to  select  other 
lands  which  might  be  open  to  allotment,  of 
equal  area,  as  provided  by  law,  from  the  un- 
occupied lands  of  the  Blackfeet  Indian 
Reservation.  In  so  doing,  we  think  he  acted 
within  his  authority,  and  was  executing  the 
purposes  intended  by  the  act  of  Congress  to 
which  we  have  referred." 


Vol.  VII,  p.  1099,  sec.  4. 

Enjoining  collection  of  unlawful  charges. 
—  On  the  question  of  enjoining  the  officers 
of  the  United  States  from  levying  or  col- 
lecting unlawful  charges,  and  the  proper 


party  plaintiff  in  such  suit,  see  Magruder  t. 
Belle  Fourche  Valley  Water  Users'  Ass'n., 
(0.  C.  A.  8th  Cir.  1914)  219  Fed.  72. 


Vol.  VII,  p.  1100,  sec.  7. 

Acquiring  engine. -» An  engine  necessary  for  the  purpose  of  carrying  out  the  provisions 
of  the  act  may  be  acquired  under  this  section.  U.  S.  v.  Buffalo  Pitts  Co.,  (1914)  234  U.  8. 
228,  34  S.  Ct.  840,  58  U.  S.  (L.  ed.)  1290. 


WHITE  SLAVE  TRAFFIC. 


1912  Supp.,  p.  419,  sec.  2. 

Constitutionality.  —  This  statute  is  con- 
stitutional. Wilson  V.  U.  S.,  (1914)  232 
U.  S.  663,  34  S.  Ct.  347,  68  U.  S.  (L.  ed.) 
728,  following  Hoke  v.  U.  S.,  (1913)  227  U. 
S.  308,  33  S.  Ct.  281,  57  U.  S.  (L.  ed.)  623, 
Ann.  Cas.  1013E  905,  43  L.RJ^.(N.S.)  906. 

•^Prostitution  or  debauchery."  —  The 
terms  "prostitution  or  debauchery"  are  not 
used  in  a  narrow  and  exclusive  legal  or 
technical  sense  and  are  not  confined  in  their 
application  to  commercialized  vice.    Thus  it 
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has  been  held  that  the  transportation  of 
women  for  the  purpose  of  concubinage  is  an 
offense  denounced  by  the  act.  Diggs  v. 
United  States,  (C.  C.  A.  9th  Cir.)  220  Fed. 
645. 

The  offense  is  complete  when  the  trans- 
portation ends.  The  law  does  not  contem- 
plate a  locua  penitenticB  for  defendant, 
after  the  journey  is  ended  and  the  woman  or 
girl  has  been  brought  to  the  intended  des- 
tination within  the  walls  of  a  house  of  pros- 


1912  Siipp.,  p.  419. 


WHITE  SLAVE  TRAFFIC. 


1919  Sapp.,  p.  419. 


iitution.  Wilson  v.  U.  S.,  (1914)  232  U.  S. 
563,  34  S.  Ct  347,  68  U.  S.  (L.  ed.)  728. 

Method  of  transportation.  —  In  order 
to  constitute  an  offense  under  this  act  it 
is  not  essential  that  the  transportation  be 
by  common  carrier.  Wilson  v.  U.  S., 
(1914)  232  U.  S.  663,  34  S.  Ct.  347,  68  U. 
S.  (L.  ed.)  728,  wherein  the  court  said: 
"The  prohibition  is  not  in  terms  confined 
to  transportation  by  common  carrier,  nor 
need  such  a  limitation  be  implied  in  order 
to  sustain  the  constitutionality  of  the  en- 
actment. As  has  already  been  decided,  it 
has  the  quality  of  a  police  regulation,  al- 
though enacted  in  the  exercise  of  the  power 
to  regulate  interstate  commerce  (Hoke  v. 
United  States,  227  U.  S.  308,  323;  Glou- 
cester Ferry  Co.  v.  Pennsylvania,  114  U.  S. 
196,  216)  ;  and  since  this  power  is  complete 
in  itself,  it  was  discretionary  with  Congress 
whether  the  prohibition  should  be  extended 
to  transportation  by  others  than  common 
carriers." 

Indictment.  —  In  Weddel  v.  United  States, 
(C.  C.  A.  8th  Cir.  1914)  213  Fed.  208,  an 
indictment  which  first  charged  a  violation 
of  this  act  in  the  language  of  the  statute 
itself,  and  then  to  make  it  more  specific 
pointed  out  the  way  and  manner  of  its 
violation,  was  held  sufficient. 

Election  or  consolidation  of  indictments. 
—  In  Fullerton  v.  United  States,  (C.  O. 
A.  9th  Cir.  1914)  213  Fed.  631,  it  appeared 
that  two  indictments  were  found  and  that 
while  both  were  in  full  force  and  effect  the 
plaintiff  in  error  was  brought  to  trial ;  that 
at  that  time  no  mention  was  made  of  the 
indictment  under  which  he  was  to  be  tried, 
but  when  the  jury  retired  to  consider  their 
verdict,  the  court  handed  them  one  of  the 
indictments  upon  which  they  brought  in 
a  verdict  of  guilty.  Upon  an  assignment 
that  it  was  error  to  go  to  trial  in  the  ab- 
sence of  election  by  the  district  attorney 
or  an  order  consolidating  the  two  indict- 
ments, the  court  said:  "We  find  nothing 
in  the  record  of  the  court  below  to  show 
that  error  was  committed.  Although  there 
were  two  indictments  pending,  the  only  in- 
dictment on  which  the  plaintiff  in  error 
was  arraigned,  ad  to  which  he  pleaded,  was 
indictment  6,274.  This  occurred  on  May  6, 
1913.  The  first  indictment  is  nowhere 
mentioned  in  the  proceedings  of  the  court  be- 
low. The  plaintiff  in  error  could  not  have 
been  tried  on  that  indictment  without  ar- 
raignment and  plea.  When  the  case  called 
for  trial,  he  must  have  nown  that  he  was 
about  to  be  tried  upon  the  indictment  to 
which  he  had  entered  his  plea  of  'not  guil- 
ty.' He  made  no  sii<:^gestion  of  want  of 
Imowledge  on  that  subject,  and  made  no  ob- 
jection when  the  court  handed  to  the  jury 
indictment  No.  6,274.  We  find  no  merit  in 
the  writ  of  error." 

Wife  as  witness  against  husband.^ A 
wife  cannot  testify  against  her  husband  upon 
the  trial  of  a  charge  preferred  in  an  indict- 
ment under  this  act.  The  common -law  rule 
that  neither  husband  nor  wife  can  testify 
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against  each  other  prevails.  This  rule  has 
not  been  changed  by  any  statute  of  the  Unit- 
ed States  except  as  modified  and  limited  by 
section  868,  R.  S.  (7  Fed.  Stat.  Annot. 
1116.)  and  this  section  does  not  affect  the 
the  common-law  incompetency  of  a  husband 
or  wife  from  testifying  agamst  each  other 
in  a  prosecution  under  this  act.  Johnson 
V.  United  States,  (C.  C.  A.  8th  Cir.  1916) 
221  Fed.  260. 

A  wife  is  not  competent  to  testify  against 
the  husband  in  a  prosecuton  for  bringing 
her  from  one  state  to  another  for  immoral 
purposes  prior  to  the  marriage.  Thus  in 
United  States  v.  Gwynne,  (E.  D.'Pa.  1914) 
209  Fed.  993,  the  court  held  that  the  ad- 
missibility of  testimony  in  criminal  cases 
in  the  federal  courts  must  be  determined  by 
the  law  of  the  states  as  it  was  when  the 
courts  of  the  United  States  were  established 
by  the  Judiciary  Act  of  1789.  "It  is  too 
well  established  to  be  questioned  that  at 
the  common  law  as  applied  prior  to  1789  a 
wife  is  not  a  competent  witness  for  or 
against  her  husband,  and  this  is  so,  not  on 
account  of  interest,  but  on  the  ground  of 
public  policy."  And  referring  to  the  ap- 
parent exception  to  the  rule,  announced  in 
the  case  of  United  States  v.  Rispoli,  (E. 
D.  Pa.  1911)  189  Fed.  271,  the  court  said: 
"A  familiar  exception  to  the  well-known 
rule  is  in  cases  of  violence  upon  her  person, 
in  which  case  the  wife  is  a  competent  wit- 
ness directly  to  criminate  her  husband,  and 
it  was  because  an  offense  under  the  Mann 
Act  was  held  to  come  within  the  exception, 
where  the  wife  was  the  injured  party,  that 
she  was  permitted  to  testify  against  her 
husband  in  the  Rispoli  Case.  The  industry 
of  the  assistant  district  attorney  has  not 
enabled  him  to  point  to  any  authority  for 
extending  the  exception  to  the  common-law 
rule  to  an  injury  committed  upon  the  per- 
son of  the  woman  prior  to  her  marriage. 
The  question  does  not  seem  to  have  been 
raised  in  the  federal  courts,  but  the  deci- 
sions in  the  state  courts  in  construing  the 
exception  to  the  common-law  rule  and  the 
statutes  establishing  a  similar  exception  to 
the  common  law  are  against  the  position  of 
the   government's   counsel." 

For  evidence  held  admissible  to  show  a 
violation  of  this  act  see  Latham  v.  United 
States,  (0.  C.  A.  6th  Cir.  1914)  210  Fed. 
169. 

For  evidence  held  to  be  sufficient  to  show 
a  violation  of  this  act,  see  Kulp  v.  United 
States,  (C.  C.  A.  3d  Cir.  1914)  210  Fed. 
249;  Filasto  v.  United  States,  (C.  C.  A.  2d 
Cir.  1914)  211  Fed.  329;  Suslak  v.  United 
States,  (C.  C.  A.  9th  Cir.  1914)  213  Fed. 
913;  Weddel  v.  United  States,  (C.  C.  A.  8th 
Cir.  1914)  213  -Fed.  208;  Savage  v.  United 
States,  (C.  C.  A.  8th  Cir.  1914)  213  Fed.  31. 

For  evidence  held  to  be  insufficient  to 
show  a  violation  of  this  act,  see  Welsch  v. 
United  States,  (C.  C.  A.  4th  Cir.  1916) 
220  Fed.  764,  wherein  the  court  said:  "It 
goes  without  saying  that  this  statute 
should  receive  a  oonstruction  which  will 
make  it  efficient  to  accomplish  its  intended 


1912  Siipp.,  p.  419,  MC.  S. 
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1909  Snpp^  p.  SS8,  aec.  37. 


purpose,  but  it  should  not  b«  so  enlarged  or 
extended  by  judicial  interpretation  as  to 
take  in  transactions  which,  however  repre- 

1912  Supp.,  p.  421,  sec.  6. 

Persons  required  to  file  statement  in  re- 
gard to  harboring  women.  —  In  U.  S.  t. 
Portale,  (1914)  235  U.  S.  27,  36  S.  Ct.  1, 
69  U.  S.  (L.  ed.)  Ill,  it  was  held  that  the 
provision  which  requires  every  person  har- 
boring an  alien  woman  for  the  purpose  of 
Srostitution  to  file  a  statement  was  not  con- 
ned to  persons  who  had  to  do,  directly  or 
indirectly,  with  the  bringing  in  or  sending 
forth  of  such  women.  The  court  said: 
"We  see  no  sufficient  reason  for  the  limi- 
tation thus  read  into  the  generality  and 
literal  meaning  of  the  words  of  the  act.  It 
is  true  that  persons  who  have  had  to  do 
with  bringing  the  alien  into  the  country 
are  more  likely  than  others  to  know  the 
facta  to  be  stated,  and  it  may  be  assumed 
that  others  are  not  required  to  know  them 
at  their  peril.  It  is  true  that  the  immunity 
from  presecution  under  the  laws  of  the 
United  States  for  any  fact  truthfully  re- 
ported which  the  section  grants  most  ob- 
viously applies  to  those  who  have  taken 


hensible,  cannot  be  reasonably  r^arded  as 
within  its  aim  and  intent." 


part  in  bringing  the  woman  in.  But  others 
who  have  not  taken  part  are  very  likely  to 
know  the  facts  or  some  of  them,  and  in  their 
knowledge  may  be  of  a  kind  to  raise  sus- 
picion of  guilt  under  the  act.  The  require- 
ment is  that  'every  person'  harboring  a 
woman  as  above  shall  file  the  statement.  It 
is,  and  purports  to  be,  in  furtherance  of  the 
international  agreement.  That  agreement, 
among  other  things,  is  'to  procure,  within 
the  limits  of  the  laws,  all  information  of  a 
nature  to  discover  a  criminal  traffic'  (art: 
2,  35  Stat,  at  L.  1892),  although,  perhaps, 
those  words  look  more  immediately  ,to  the 
points  of  departure  and  arrival  and  the 
journey.  Taken  literally  the  statute  re- 
quired the  defendants  to  file  a  statement 
of  any  of  the  facts  mentioned  that  were 
within  their  knowledge,  and  to  read  it  other- 
wise would  deprive  the  government  of  a 
considerable  source  of  information^  to  no 
good  end  that  we  can  perceive.' 


w 


WITNESSES. 


Vol.  VII,  p.  1116,  sec.  858. 

Testimony  of  husband  or  wife.  —  The 
modification  and  limitation  of  the  common- 
law  rule  effected  by  this  section  does  not 
affect  the  common-hiw  incompetency  of  a 
husband   or   wife   from   testifying   against 


each  other  in  a  prosecution  under  the  White 
Slave  Traffic  Act  (1912  Supp.  Fed.  Stat. 
Annot.  419).  For  authorities  supporting 
thia  proposition,  see  9wpf^  p.  827. 


Vol.  VII,  p.  1120.  lAct  of  March  16.  1878.] 


Effect  of  testimony  as  complete  waiver. 
—  The  waiver  of  the  privilege  of  silence 
by  a  defendant  in  a  criminal  case  in 
becoming  a  witness  in  his  own  behalf  is  a 
complete  waiver  so  aa  to  place  him  in  the 


position  of  any  other  witness  in  the  case  and 
in  the  same  attitude  aa  that  of  a  defendant 
in  a  civil  action  who  testifies  in  his  own  be- 
half. Diggs  V.  United  States,  (C.  C.  A. 
9th  Cir.  1915)  220  Fed.  645. 


YACHTS. 


1909  Supp.,  p.  828,  sec.  37. 

Constitutionality.  —  This  section  is  not 
unconstitutional  because  it  discriminates 
between  foreign-built  and  domestic  yachts. 
Billings  V.  U.  S.,  (1914)  232  U.  S.  261,  34 
S.  Ct.  421,  58  U.  S.  (L.  ed.)  596,  wherein 
the  court  said:  "It  has  been  conclusively 
determined    that   the   requirement   of    uni- 


828 


formity  which  the  Constitution  imposes  up- 
on Congress  in  the  levy  of  excise  taxes  is 
not  an  intrinsic  uniformity,  but  merely  a 
geographical  one.  Flint  v.  Stone-Tracy  Co., 
220  U.  S.  107;  McCray  v.  U.  S.,  196  U.  S. 
27;  Knowlton  v.  Moore,  178  U.  S.  41.  It 
is  also  settled  beyond  dispute  that  the  Con- 


1909  Supp.,  p.  828,  sec.  87. 


YACHTS. 


1909  Supp.,  p.  888,  sec.  37. 


stitution  is  not  self -destructive.  In  other 
words,  that  the  powers  which  it  confers  on 
the  one  hand  it  does  not  immediately  take 
away  on  the  other;  that  is  to  say,  that  the 
authority  to  tax  which  is  given  in  exprees 
terms  is  not  limited  or  restricted  by  the 
subsequent  provisions  of  the  Constitution 
or  the  amendments  thereto,  especially  by 
the  due  process  clause  of  the  Fifth  Amend- 
ment. McCray  v.  U.  S.,  196  U.  S.  27,  and 
authorities  there  cited.  Nor  is  there  any- 
thing in  Carroll  v.  Greenwich  Insurance 
Company,  199  U.  S.  401,  or  Twinii%  v.  New 
Jersey,  211  U.  S.  78,  which  in  the  remotest 
degree  nullifies  or  restricts  the  principle 
thus  stated.  Indeed  it  is  apparent,  if  the 
suggestion  as  to  the  meaning  of  those  cases 
were  assented  to,  it  would  result  in  render- 
ing the  Constitution  uconstitutional.  This 
certainly  was  the  view  entertained  by  the 
pleader  when  the  answer  in  the  case  was  pre- 
pared, since  the  sole  attack  on  the  constitu- 
tionality of  the  statute  was  based  upon  the 
assertion  that  it  was  repugnant  to  the  due 
process  clause  of  the  Fifth  Amendment. 
And  such  also  is  the  line  of  the  argument 
at  bar  where  the  fundament'al  rights  se- 
cured by  the  Fifth  Amendment  are  constant- 
ly referred  to  as  the  basis  upon  which  the 
unconstitutionality  of  the  statute  is  urged. 
Is  there  foundation  for  this  claim  under 
the  Fifth  Amendment?  is  then  the  issue^ 
and  that  of  course  requires  a  statement  of 
the  grievances  which  it  is  asserted  result 
from  upholding  the  tax.  They  all  come  to 
this,  that  to  impose  a  burden  in  the  shape 
of  a  tax  upon  the  use  of  a  foreign-built 
yacht  when  a  like  tax  is  not  imposed  on 
the  use  of  a  domestic  yacht  under  similar 
circumstances  is  so  beyond  the  power  of 
classification,  so  abhorrent  to  the  sense  of 
justice,  and  so  repugnant  to  the  conceptions 
of  free  government  ajs  to  be  void  even  in 
the  absence  of  express  constitutional  limita- 
tion. We  do  not  stop  to  point  out  the 
obvious  unsoundness  of  the  contentions,  nor 
indeed  to  direct  attention  to  the  self-evi- 
dent demonstration  of  their  want  of  merit 
even  from  the  point  of  view  of  the  power  to 
classify,  since  the  difference  between  things 
domestic  and  things  foreign  and  their  use 
are  apparent  on  the  face  of  things  and  are 
expressly  manifested  by  the  text  of  the  Con- 
stitution. We  say  we  do  not  stop  to  do 
these  things  because  in  any  event  we  are  of 
opinion  the  conclusion  cannot  be  escaped 
that  the  propositions,  each  and  all  of  them, 
whatever  may  be  their  form  of  expression, 
are  in  substance  and  effect  but  an  assertion 
that  the  tax  which  the  statute  imposes  is 
void  because  of  a  want  of  intrinsic  uniformi- 
ty, and  therefore  all  the  contentions  are 
adversely  disposed  of  by  the  previous  deci- 
sions of  this  court  on  that  subject.  That 
which  is  settled  beyond  dispute  may  not  be 
disregarded  and  be  brought  into  the  realm 
of  that  which  is  controvertible  and  ques- 
tionable by  the  mere  garb  in  which  proposi- 
tions arc  clotlicd."  See  to  the  same  effect 
Rainey  v.  U.  S.,  (1914)  232  U.  S.  310,  34 
8.  Ct.  429,  58  U.  S.  (L.  ed.)  617. 
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In  Rainey  v.  U.  8.,  (1914)  232  U.  8.  310, 
34  S.  Ct.  429,  58  U.  8.  (L.  ed.)  617,  it  was 
contended  that  error  was  committed  below 
in  not  holding  that  the  enforcement  of  the 
tax  as  to  the  defendant  "would  destroy 
rights  vested  in  the  defendant  under  the 
British  Treaty  of  July  3,  1816"  and  would 
for  such  reason  '^deprive  the  defendant  .of 
his  property  without  due  process  of  law." 
On  this  question  the  Supreme  Court  said: 
"The  court  below  adequately  disposed  of 
this  contention  upon  reasons  which  we  also 
approve  and  adopt.  The  court  said:  'This 
defendant  does  not  claim  to  be  a  British 
subject,  and  it  is  by  no  means  clear  that 
he  is  entitled  to  invoke  the  protection  of 
the  treaty.  But,  however  that  may  be,  it  is 
well  settled  that  when  a  treaty  is  incon- 
sistent with  a  subsequent  Act  of  Congress, 
the  latter  will  prevail.  Taylor  v.  Morton, 
2  Curtis  454;  and  see  Whitney  v.  Robert- 
son, 124  U.  8.  190;  Head  Money  Cases,  112 
U.  8.  580;  Cherokee  Tobacco  Case,  11  Wall. 
616;  Ropes  v.  Clinch,  8  Blatchf.  304. 
Treaties  are  contracts  between  nations  and 
by  the  Constitution  are  made  the  law  of 
the  land.  But  the  Constitution  does  not 
declare  that  the  law  so  established  shall 
never  be  altered  or  repealed  by  Congress. 
Gk>od  faith  toward  the  other  contracting 
nation  might  require  Congress  to  refrain 
from  making  any  change,  but  if  it  does  act, 
its  enactment  becomes  the  controlling  law 
in  this  country.  The  other  nation  may 
have  ground  for  complaint,  but  every  per- 
son is  bound  to  obey  the  law.  And  as  a 
corollary  it  follows  that  no  person  acquires 
any  vested  right  to  the  continued  operation 
of  a  treaty.'"  In  this  case  it  was  also 
contended  that  error  was  committed  below 
in  not  deciding  that  §  37  of  the  act  was  not 
void  "as  it  is  a  bill  for  raising  revenue,  and 
it  originated  in  the  Senate  and  not  in  the 
House  of  Representatives,  in  contravention 
of  Article  I,  section  7,  of  the  Constitution 
of  the  United  States."  Answering  this  con- 
tention the  Supreme  Court  said :  "Without 
intimating  that  there  is  judicial  power  after 
an  act  of  Congress  has  been  duly  promul- 
gated to  inquire  in  which  House  it  origi- 
nated for  the  purpose  of  determining  its 
validity,  and  upon  the  assumption  for  the 
sake  of  the  argument  that  sucn  power  may 
be  invoked,  again  we  think  the  court  below 
disposed  of  the  contention  upon  a  ground 
entirely  satisfactory  which  we  adopt  and 
approve,  the  court  saying:  'I  am  also  satis- 
fied that  the  section  in  question  is  not  void 
as  a  bill  for  raising  revenue  originating  in 
the  Senate  and  not  in  tlie  House  of  Repre- 
sentatives. It  appears  that  the  section  was 
proposed  by  the  Senate  as  an  amendment 
to  a  bill  for  raising  revenue  which  origi- 
nated in  the  House.  That  is  sufficient. 
Having  become  an  enrolled  and  duly  au- 
thenticated Act  of  Congress,  it  is  not  for 
this  court  to  determine  whether  the  amend- 
ment was  or  was  not  outside  the  purposes 
of  the  original  bill.'" 

Causing  the  tax  for  the  annual  period 
to  become  due  in  September  1909  while  giv- 
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ing  the  section  in  some  respects  a  retroac- 
tive  effect  does  not  cause  it  to  be  beycmd  the 
power  of  Congress  under  the  Constitution 
to  adopt.  Billings  v.  U.  S.,  (1914)  232 
U.  S.  261,  34  S.  Ct.  421,  58  U.  8.  (L.  ed. 
696. 

Nature  of  tax.  —  The  tax  levied  by  this 
section  is  an  excise  tax.  Billings  y.  U.  S., 
(1914)  232  U.  S.  261,  34  6.  Ct.  421,  68 
U.  8.  (L.  ed.)  696. 

Tax  on  ^use."  —  The  tax  is  assessed  on 
the  "use"  of  the  yacht.  Billings  v.  U.  8., 
(1914)  232  U.  8.  261,  34  8.  Ct.  421,  68  U. 
8.  (L.  ed.)  696,  wherein  the  court  said: 
"The  tax  being  leviable  and  collectible,  on 
the  first  of  September  in  each  year  after  the 
passage  of  the  act,  upon  what  was  it  as- 
sessed? is  the  question.  It  seems  difiicult 
to  answer  it  in  clearer  terms  than  does  the 
text  of  the  act  when  it  provides  that  it 
shall  be  upon  the  use  of  the  yachts  with 
which  the  provision  is  concerned.  But  it  is 
said  to  respond  in  the  language  of  the  act 
leaves  the  question  virtually  unanswered, 
since  the  extent  of  the  use  and  its  essential 
period  are  left  wholly  undetermined.  But 
this  is  a  misconception  based  upon  a  disre- 
gard of  the  fact  that  the  word  'use'  in  the 
t^t  is  unqualified,  from  which  it  results 
that  the  recurrence  of  the  tax  is  annual  and 
depends  upon  two  elements,  ownership  or 
charter  rights,  as  specified  in'  the  act,  and 
use  for  any  time  during  the  year.  It  is  to 
be  observed  that  the  provision  deals  with 
ownership  and  distinguishes  between  owner- 
ship and  use,  since  it  bases  the  tax  not 
upon  the  former  but  upon  the  latter.  From 
this  it  follows  that  it  is  not  ownership  but 
the  election  during  the  texing  period  of  the 
owner  to  teke  advantege  of  one  of  the  ele- 
mente  which  are  involved  in  ownership,  the 
right  to  use  which  is  the  subject  upon 
which  the  statute  places  the  excise  duty. 
In  tills  view  the  fact  of  use,  not  ite  extent 
or  its  frequency,  becomes  the  test,  as  distin- 
guished from  mere  ownership,  for  that  in 
the  statutory  sense  could  exist  without  use 
having  taken  place.  The  words  of  the  stat- 
ute under  this  construction  were  used  in  an 
cvery-day  sense  and  not  in  a  technical  one: 
in  other  words  but  convey  the  distinction 
without  reference  to  nice  analysis  of  the 
nature  of  things  which  is  commonly  con- 
ceived to  exist  between  ownership  and  use. 
Let  it  be  conceded  that  the  ownership  of 
property  includes  the  right  to  use,  plainly 
we  think,  as  use  and  ownership  are  distin- 
guished one  from  the  other  in  the  provision, 
the  word  'use'  as  there  employed  means 
more  than  the  mere  privilege  of  using  which 
the  owner  enjoys,  and  relates  to  its  primary 
signification,  as  defined  by  Webster  'The 
act  of  employ in|^  anything  or  of  applying 
it  to  one's  service;  the  state  of  being  so 
employed  or  applied.'  If  the  use  which 
arises  from  the  fact  of  ownership  without 
more  was  what  the  stetute  proposed,  then 
it  is  inconceivable  why  the  difference  be- 
tween use  and  ownership  was  marked  in 
the  provision  and  made  the  basis  of  the  tex 
which  it  imposed.     While  this  construction 
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in  this  case  leads  to  the  same  conclusion 
as  does  that  which  the  court  below  afllxed 
to  the  statute,  that  is,  that  it  taxed  the 
privilege  of  use,  or,  in  other  words  the  po- 
tentiality of  using  involved  in  ownership, 
inherently  there  is  this  fundamoital  differ- 
ence between  the  interpretetion  we  give  and 
that  which  the  lower  court  adopted,  since 
the  privilege  of  use  is  purely  passive  (or 
subjective),  a  right  which  necessarily  per- 
tains to  ownership  and  must  exist  where 
there  is  ownership,  as  one  may  not  obtain 
ownership  without  acquiring  the  privil^es 
of  use  which  ownership  gives,  llie  other, 
on  the  contrary,  that  is,  use  in  the  statutory 
sense,  althougn  it  arises  from  ownership,  is 
active  (objective),  that  is,  it  is  the  outward 
and  distinct  exercise  of  a  right  which  owner- 
ship confers  but  which  would  not  necessa- 
rily be  exerted  by  the  mere  fact  of  owner- 
ship. The  contention  that  inequality  must 
be  the  result  from  making  the  tax  depend 
upon  mere  use  without  reference  to  the  ex- 
tent of  ite  duration,  addresses  iteelf  not  to 
the  question  of  power,  and  is  therefore  be- 
yond the  scope  of  judicial  cognizance.  But 
it  is  to  be  observed  that  it  may  well  have 
been  that  the  character  of  the  property  with 
which  the  stetute  deals  and  the  mere  ele- 
ment of  caprice  as  to  its  use  and  the  uncer- 
tainties of  the  subject  led  to  the  fact  of 
making  the  use  alone  the  criterion  as  the 
wiser  and  juster  method  of  operating  equal- 
ly upon  all."  To  the  same  effect  see  United 
Stetes  V.  Investors,  etc.,  Realty  Co.,  (C.  C. 
A.  2d  Cir.  1914)  214  Fed.  67. 

A  foreign  built  yacht  out  of  commission 
is  not  in  use"  and  the  owner  is  not  liable 
for  a  tax  under  this  section.  Pierce  v.  U. 
S.,  (1914)  232  U.  8.  290,  292,  34  8.  Ct. 
427,  68  U.  8.  (L.  ed.)  609,  610,  retxirsing 
(8.  D.  N.  Y.  1910)   190  Fed.  369. 

But  the  use  need  not  be  within  the  United 
8tetes  to  make  the  one  using  a  foreign- 
built  yacht  liable  to  the  tax,  but  it  may  be 
outside  the  territorial  limite  of  the  United 
8tetes.  U.  8.  V.  Bennett,  (1914)  232  U.  8. 
299,  34  8.  Ct.  433,  68  U.  8.  (L.  ed.)  612, 
wherein  the  court  said:  "But  it  is  said 
that  as  in  an^  event  the  use  which  the 
stetute  taxes  is  solely  a  use  within  the 
United  States,  therefore  the  statute  does 
not  embrace  this  case,  since  the  finding  es- 
tablishes that  the  yacht  whose  use  is  here 
texed  was  wholly  used  and  located  outeide 
of  the  territorial  limits  of  the  United 
States.  We  fail,  however,  to  find  in  the 
provisions  of  the  statute  any  1an<ruage 
which  would  jifstify  our  affixing  to  the  word 
'use'  the  restricted  sense  upon  wliich  the 
proposition  is  based.  On  the  contrary,  the 
use  provided  for  in  the  statute  is  unquali- 
fied, is  generic  and  must  be  enforced  in  that 
sense  if  the  stetute  is  to  be  given  ite  plain 
meaning.  It  is  true  that  in  deciding  a 
previous  case  we  held  that  the  statute  would 
not  be  construed  without  clear  intendment 
manifested  to  that  effect  as  including  a  tex 
on  a  citizen  permanently  domiciled  outeide 
of  the  geographical  limits  of  the  United 
States.    But  that  ruling  was  based  upon  the 
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proposition  that  as  a  taxing  statute  was 
usually  confined  to  persons  within  the  terri- 
torial jurisdiction  of  a  taxing  authority 
and  to  do  otherwise  would  be  exceptional, 
unless  such  view  was  compelled  by  its 
terms,  the  statute  here  involved  ought  not 
to  be  construed  as  having  been  adopted  to 
accomplish  such  unusual  and  strange  result. 
The  directly  opposite,  is  here  applicable, 
since  it  is  usual,  where  the  taxing  power  is 
called  into  plav  as  to  an  individual  domi- 
ciled within  the  territorial  limits  of  the 
taxing  authority,  to  cause  the  manifestation 
of  taxing  power  to  be  coterminous  witli  the 
taxing  authority  of  the  Government  levying 
the  tax.  Therefore  it  follows  that  the  prin- 
ciple of  interpretation  previously  applied 
has  no  possible  application  to  the  construc- 
tion of  the  word  use,'  which  we  are  now 
considering." 

Foreign  built  vessel.  —  A  vessel  ori^nal- 
ly  built  in  a  foreign  country  but  rebuilt  in 
the  United  States  with  new  materials  pur- 
chased in  a  foreign  country,,  is  not  a  foreign- 
built  vessel  within  the  meaning  of  the  stat- 
ute. United  States  v.  Investors,  etc.,  Healty 
Co.,  (C.  C.  A.  2d  Cir.  1914)  214  Fed.  67. 

Persons  liable  to  tax.  —  Citizens  of  the 
United  States  permanently  resident  and 
domiciled  in  a  foreign  country  are  not  sub- 
ject to  the  tax  imposed  by  this  section.  U. 
S.  V.  Goelet,  (1914)  232  U.  8.  293,  34  S.  Ct. 
431,  68  U.  S.  (L.  ed.)  610,  wherein  the 
court  said:  "Not  in  the  slightest  degree 
questioning  that  there  was  power  to  impose 
the  excise  duty  on  the  citizen  owning  a 
foreign-built  yacht  wholly  irrespective  of 
the  fact  that  he  was  permanently  domiciled 
in  a  foreign  country  and  putting  out  of 
view  all  questions  concerning  the  non-appli- 
cation of  the  statute  to  the  case  in  hand 
purely  because  of  the  situs  of  the  yacht 
itself,  the  single  matter  for  decision  is,  do 
the  terms  of  the  statute  provide  for  the 
payment  by  a  citizen  of  the  United  States 
who  has  a  permanent  residence  and  domi- 
cile abroad  of  an  excise  duty  because  of  the 
use  by  him  as  owner  or  charterer  under  the 
terms  of  the  statute  of  a  foreign-built  yacht. 
It  may  not  be  doubted,  as  observed  by  the 
trial  court  in  these  cases  (omitting  the 
consideration  of  taxes  imposed  on  property 
having  a  situs  within  the  jurisdiction  of 
the  taxing  authority),  speaking  in  a  general 
sense  that  the  taxing  power,  when  exerted, 
is  not  usually  applied  to  those,  even  albeit 
they  are  citizens,  who  have  a  permanent 
domicile  or  residence  outside  of  the  country 
levying  the  tax.  Indeed  we  think  it  must 
be  conceded  that  the  levy  of  such  a  tax  is 
so  beyond  the  normal  and  usual  exercise  of 
the  taxing  power,  as  to  cause  it  to  be,  when 
exerted,  of  rare  occurrence  and  in  the  fullest 
sense  exceptional.  This  being  true,  we  must 
approach  the  statute  for  the  purpose  of 
ascertaining  whether  its  provisions  sanction 
such  rare  and  exceptional  taxation.  Con- 
sidering the  text,  we  search  in  vain  for  the 
express  declaration  of  such  authority.  True, 
it  is  argued  by  the  United  States,  that  as 
the  tax  is  levied  on  any  citizen  using  a  for- 
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eign-built  yacht  and  as  any  includes  all, 
therefore  the  statute  expressly  embraces  a 
citizen  permanently  domiciled  and  residing 
abroad.  But  this  argument  in  effect  begs 
the  question  for  decision  which  is  whether 
the  use  of  the  general  words,  any  citizen, 
without  more  should  be  considered  as  ex» 
pressing  more  than  the  general  rule  of  taxa- 
tion, or  in  other  words  can  be  treated  with- 
out the  expression  of  more  as  embracing 
the  exceptional  exertion  of  the  power  to 
tax  one  permanently  residing  abroad.  As 
illustrative  and  throwing  light  on  the  real 
question  for  decision,  action  taken  by  Con- 
gress in  exerting  its  taxing  power  is  at  least 
worthy  of  note.  For  instance  the  provisions 
of  the  income  tax  law  of  June  30,  1864 
(c.  173,  13  Stat.  223,  281),  expressly  ex- 
tended that  tax  to  those  domiciled  abroad 
and  a  like  purpose  is  beyond  doubt  ex- 
pressed in  the  income  tax  of  1913  (subdivi- 
sion 1  of  the  Tariff  Act  of  October  3,  1913). 
But  without  resting  this  case  upon  the  im- 
plication against  the  conferring  of  the  au- 
thority here  claimed  from  the  mere  want  of 
express  statement  in  the  statute  of  the  giv- 
ing of  such  exceptional  power,  and  treating 
such  implication  as  not  in  and  of  itself 
absolutely  conclusive,  we  think  when  to  the 
force  of  such  inference,  even  though  it  be 
limited,  there  Is  added  the  weight  arising 
from  that  which  is  expressly  stated  in  the 
statute,  the  conclusion'  against  want  of 
power  conferred  to  levy  the  tax  here  as- 
serted is  established.  This  arises  from  the 
command  of  the  statute  that  the  tax  shall 
be  levied  'by  the  collector  of  customs  of  the 
district  nearest  the  residence  of  the  manag- 
ing owner,'  etc.,  since  tlie  consequence  of 
such  command  is  to  associate  residence  with 
citizenship  and  establishes  such  a  relation- 
ship between  them  as  to  bring  about  the  re- 
sult which  we  have  just  stated.  Nor  do 
we  think  there  is  anything  as  suggested  by 
the  argument  of  the  United  States  in  the 
case  of  Eidman  v.  Martinez,  184  U.  S.  578, 
which  militates  against  the  views  just 
stated  and  this  also  is  true  of  the  sugges- 
tion made  in  argument  concerning  the 
circulation  by  those  interested  in  the  enact- 
ment, of  the  provision  of  a  list  of  yachts 
which  would  become  subject  to  the  tax  if 
the  provision  was  enacted,  which  list  in- 
cluded the  yacht  taxed  in  this  case  The 
expectations  of  those  who  sought  the  enact- 
ment of  legislation  may  not  be  used  for  the 
purpose  of  affixing  to  legislation  when  en- 
acted a  meaning  which  it  does  not  express." 
See  to  the  same  effect  U.  S.  v.  Bennett, 
(1914)  232  U.  S.  308,  34  S.  Ct.  437,  58 
U.  S.  (L.  ed.)  616. 

Tax  when  due.  — In  Billings  v.  U.  S., 
(1914)  232  U.  S,  261,  34  S.  Ct.  421,  58 
U.  S.  (L.  ed.)  696,  the  question  arising 
whether  a  tax  on  a  yacht  under  the  section 
became  due  in  September  1909,  the  court 
said:  "Was  the  tax  due  on  the  first  day 
of  September,  1909,  or  was  it  only  due  on 
the  same  day  in  September,  1910?  In  view 
of  the  positive  direction  that  the  tax  shall 
be  levied  and  collected  on  the  first  day  of 
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September,  we  can  see  no  escape  from  the 
conclusion  that  the  court  below  was  right 
in  holding  that  it  became  due  on  the  first 
day  of  September  after  the  passage  of  the 
act.  The  word  'annually'  upon  whidi  so 
much  reliance  to  the  contrary  is  placed,  is 
manifestly  used  not  for  the  purpose  of  post- 
poning the  time  of  payment,  but  rather  as 
provision  for  continuity;  that  is,  the  word 
but  shows  the  purpose  of  fixing  the  annual 
duty  of  levying  and  collecting  the  tax  on 
the  designated  day.  This  becomes  quite  ap- 
parent when  it  is  observed  that  if  the  word 
'annually'  be  removed,  there  would  be  room 
for  the  implication  that  the  tax  was  to  be 
but  sporadic  and  would  therefore  cease  to 
be  collectible  after  one  payment.  And  it  is 
equally  clear  that  the  six  months  clause  is 
concerned  not  with  the  period  when  the  tax 
imposed  shall  be  .levied  and  collected,  but 
addresses  itself  to  the  subject-matter  upon 
which  the  tax  is  placed;  in  other  words,  it 
qualifies  the  word  'charter*  and  therefore 
only  indicates  when  the  use  of  a  chartered 
vessel  shall  become  subject  to  the  duty  im- 
posed." See  also  to  the  same  effect  U.  S. 
V.  Bennett,  (1914)  232  U.  S.  299,  34  S.  Ct. 
433,  68  U.  S.  (L.  ed.)  612;  Rainey  v.  U.  S., 
(1914)  232  U.  S.  310,  34  S.  Ct.  429,  58 
U.S.  (L.  ed.)  617. 

The  validity  of  the  option  to  pay  an  ad 
valorem  duty  of  35  per  cent  contained  in 
this  section  is  not  in  issue  where  the  action 
is  to  recover  a  tax  against  an  owner  of  a 
foreign  built  yacht  who  has  not  seen  fit  to 
exercise  his  option.  Rainey  v.  U.  S.,  (1914) 
232  U.  S.  310,  34  S.  Ct.  429,  58  U.  S.  (L. 
ed.)  617,  wherein  it  was  contended  that 
error  was  committed  in  not  deciding  that 
§  37  of  the  act  of  1909  "in  so  far  as  it 
lays  a  duty  of  35  per  cent,  ad  valorem  is 


a  direct  tax  and  void  because  not  appor- 
tioned in  contravention  of  Art.  I,  §  2,  and 
Art.  I,  §  9  of  the  Constitution  of  the  United 
States."  To  this  contention  the  court  re- 
plied as  follows:  "We  think  the  reasons 
given  in  the  comprehensive  opinion  of  the 
lower  court  in  ruling  adversely  on  this 
proposition  are  so  conclusive  that  we  adopt 
them  and  make  them  our  own.  The  court 
said:  'The  owner  is  not  required  to  pay 
this  duty.  He  is  merely  given  the  option 
to  pay  it.  In  its  nature  it  would  seem  to 
be  a  duty  on  imports  and  such  duties  are 
not  held  to  be  direct  taxes  requiring  appor- 
tionment. But  it  is  unnecessary  to  pass 
upon  this  question.  These  actions  arc  for 
the  recovery  of  the  annual  tonnage  tax  and 
the  validity  of  the  ad  valorem  tax  is  not 
involved.  The  provisions  concerning  that 
tax  are  separable  from  those  concerning  the 
annual  tax.  The  one  is  not  dependent  upon 
the  other  and  there  is  no  indication  that 
Congress  would  not  have  adopted  the  one 
without  the  other.  Under  such  conditions 
it  is  well  settled  that  unconstitutional  pro- 
visions may  be  separated  from  legal  provi- 
sions and  effect  be  given  to  the  latter.^ " 

An  action  in  personam  lies  against  the 
owner  of  a  foreign-built  yacht  liable  to  a 
tax  under  this  section  for  its  recovery. 
Rainey  v.  U.  S.,  (1914)  232  U.  S.  310,  34 
S.  Ct  429,  58  U.  S.  (L.  ed.)  617;  Billings 
V.  U.  S.,  (1914)  232  U.  S.  261,  34  S.  Ct. 
421,  58  U.  S.  (L.  ed.)  596. 

Interest  is  recoverable  by  the  government 
on  taxes  imposed  by  this  section  from  the 
time  when  they  become  due.  Billings  v.  U. 
S.,  (1914)  232  U.  S.  261,  289,  34  S.  Ct.  421, 
428,  58  U.  S.  (L.  ed.)  596,  608,  modifying 
(S.  D.  N.  Y.  1911)  190  Fed.  359. 


832 


INDEX 


ACTIONS: 

Equitable  defensefl  in  action  at  law,  137. 
Suit  brought  on  wrong  side  of  court,  137. 

ADMIRALTY: 

Concurrent    jurisdiction    of    common-law 

courts,  566  note. 
Findings  of  fact,  600  note. 
Review  by  certiorari,  597  note. 
Saving  of  common-law  remedy,  566  note. 
State  attachment  against  vessel  in  action 

in  personam,  568  note. 
State  statute  limiting  liability,  568  note. 
Torts,  566  note. 
Waters  and  places,  566  note. 

AERONAUTICS: 
See  also  Navy. 
Advisory  committee  for,  172. 
Aviation  section. 

Allowances,  300. 

Certificates  of  qualitication,  300. 

Creation,  299. 

Duties,  200. 

Enlisted  men,  290. 

Instructing  enlisted  men,  300. 

Officers,  299. 

Part  of  signal  corps,  299. 

Pay,  300. 

Payments  to  widows,  300. 

Rank,  300.  ^ 

Students,  299. 
Kaval  aviators. 

Injuries,  gratuities  and  pensions,  175. 

Pay  and  allowances,  174. 

AGRICULTURE: 

See  also  Timbeb  Lands  and  Fgbxst  Rb- 

SEBYEB. 

Animal  products  sold  in  exchange,  5. 
Card    index    of    agricultural    literature, 

copies  furnished,  4. 
Certificate  of  inspection  of  food  products, 

4. 
Exchange  of  apparatus  and  equipment,  2. 
Exchange  of  books  and  periodicals,  4. 
Experiment  stations,  annual  report,  4. 
Extension  work,  43. 
Insecticide  Act. 

Food    and    Drug   Act   contrasted,    819 
note. 

"Introduction"  into  state,  319  note. 
Leave  of  absence  to  employees,  2. 
Live  stock  sold  in  exchange,  5. 
Misbranding. 

Extent   of   deception   as   affecting,   319 
note. 

Illustration  of,  320  note. 

Pleading  fraudulent  intent,  319  note. 
Plants  and  .plant  products,  inspection,  6. 
Purchase  of  seed,  cones  and  nursery  stock, 

264. 
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AGRICULTURE— oon*** 
Report  to  Congress,  2. 
Samples  furnished,  3. 
Scientific  investigators,  salaries,  2. 
Standard  barrel  for  dry  commodities,  2. 

ALASKA. 
Appeals  to  Circuit  Court  of  Appeals,  622 

note. 
Attachment,  order  of  sale,  320  note. 
Coal  land  act. 

Adverse  claims,  14. 

Assignments,  etc.,  of  leases,  14. 

Consolidation  of  leases,  12. 

Directors,  etc.,  of  corporation,  punish- 
ment, 12. 

Easements,  13. 

Forfeiture  of  interest,  12. 

Forfeiture  of  lease,  13,  14. 

Lease  of  lands  adversely  claimed,  14. 

Lessees    when    entitled    to    additional 
lands,  11. 

Limited  licenses,  13. 

Net  profits,  13. 

Oaths,  15. 

Pending  proceedings,  14. 

Quantity  of  land  governed  by  lease,  12. 

Repeal  of  confiicting  acts,  15. 

Reservation  of  lands,  10. 

Reservations  in  leases,  13. 

Restraint  of  trade,  13. 

Royalties,  13. 

Rules  and  regulations,   16. 

Scope  of  act,  14. 

Surveys,  10. 

Terms  of  leases,  13. 

Violation  of  act,  12. 
Costa  of  prosecution,  10. 
Exceptions. 

Authentication,  320  note. 

When  and  how  taken,  320  note. 
Income  tax  on  railroads,  9. 
Lease  of  unreserved  lands,  11. 
Legislative  power,  Ifi. 
Liens,  prevention  by  posting  notice,  821 

note. 
Liquor  licenses,  322  note. 
Local  legislature,  authority,  323  note. 
Power  of  courts  to  enforce  statutes,  10. 
Public  lands,  reservation  for  educational 

uses,  15. 
Punishment    for    selling    liquor    without 

license,  322  note. 
Railroads. 

Amount  of  expenditures,  8. 

Construction  and  operation  by  govern- 
ment, 7. 

Disposal  of  moneys  derived  from  sales, 
etc.,  of  public  property,  9. 

Disposal  of  public  domain,  7. 

Earnings,  9. 

Reports,  9. 
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ALASKA'-oonI'd. 
Taxation  of  freight  and  pasaenger  trana^ 

portation  lines,  321  note. 
Telegraphs  and  telephones. 

Construction  and  operation  bj  govern- 
ment, 7. 
Disposal  of  public  domaini  7. 
Earnings,  9. 

ALIENS : 
See  also  Goptright;  Publio  Lands;  Rb- 

MOVAL  OF  CaITSES. 

Civil  rights,  412  note. 

Suits  by  and  against,  416  note,  674  note. 

ALIMONY : 

Pension  as  afTecting  amount,  696  note. 

AMBASSADORS : 

See    also     Dipi^matic     and    Consttla* 

Officers. 
Argentina,  38. 
Chile,  38. 
Private  business,   prohibition   of,  41. 

AMENDMENTS : 
Defects  of  form,  612  note. 
Diverse    citizenship    defectively    alleged, 

337. 
Suit  brought  on  wrong  side  of  court,  187. 

AMERICAN  RED  CROSS: 
Ijoaning  equipment  to,  22. 
Medical    supplies,    equipment,    sale,    307. 

AMNESTY! 
Contrasted  with  pardon,  439  note. 


AMOUNT  IN  CONTROVERSY: 
See     District     Courts;     Rkmoval 
Causes. 
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ANIMALS: 
See  also  Game  Animals  and  Birds. 
Cattle  quarantine,  18. 
Continuous  confinement,  324  et  seq.  note. 
Hog   cholera   and    dourine,    investigation 

and  eradication,  17. 
Quarantine  regulations,   effect  of  exten- 
sion, 329   note. 
Sale,  etc.,  by  Secretary  of  Agriculture,  5. 
Shipment  of  infected  cattle,  prohibition. 
Knowledge   as   necessary  element,   324 

note. 
Receivers  of  railroads,  324  note. 
Twenty-eight  hour   act. 

Another    carrier   partly    in   fault,    326 

note. 
Common-law    liability    not    abrogated, 

324  note. 
Estimating  confinement,  325  note. 
Knowingly  and  wilfully,   328   note. 
Purpose,  324  note. 
Terminal  company,  liability   for  delay 

of  connecting  carrier,  327  note. 
Termination  of  liability,  325  note. 
Violation  as  negligence,  325  note. 
Waiver,  326  note. 

Written  request  to  effect  extension,  325 
note. 
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ANIMALS— cont'd. 
Uninspected  meats,  etc.,   refusing 
portation   of. 
Judicial  notice,  329. 
Label,  unlawful  use  of,  328  note. 
Object  of  provision,  328  note. 
Sufficiency  of  indictment,  329  note. 

ANNULMENT  OF  PATENTS: 
See  Public  Lands. 

ANTI-TRUST  ACT: 
See   Trade  Unions    and   CoicBiNATioNa 
and  Trusts. 

APPEAL  AND  ERROR: 
See  also  Cebtiora^i;   CiRcrrr  Court  or 

Appeals  ;  Supreme  Court. 
Circuit  court  of  appeals,  appeals  to,  136. 
Conformity  Act  as  affecting.  610  note. 
Criminal  cases,  614  note. 
Exceptions,  bills  of,  612  note. 
Frivolous  grounds,  592  note. 
Habeas  corpus  cases,  592  note. 
Judgments   and   decrees  of   state   courts 

135. 
Mandamus  as  substitute  for,  591  note. 
Supreme  court,  appeals  to,  136. 

APPROPRIATIONS: 
See  Estimates,  Appropriations  and  Rb- 

PORTS. 

ARIZONA: 

Pending  cases,  802  note. 
Review    by    Supreme    Court    of    United 
States,  801  note. 

ARMY: 
See  also  Miutia;  War  Department  and 

Military  Est4BIJ8hmbnt. 
Claims  of  disloyalists  for  services,  24. 
Sales  by  supply  department  to  military 

schools,  46. 

ARREST : 

Chinese  unlawfully  in  United  States,  409 

note. 
Exemption  of  bankrupt,  344  note. 

ARTICLES  OF  WAR: 

Courtmartial,  withdrawal  of  judge  advo- 
cate, 330  note. 

ASSIGNEES : 

Suits  by,  jurisdiction,  675  note. 

ASSIGNMENT  FOR  BENEFIT  OF  CRED- 
ITORS : 
See  Bankruptcy. 

ASSUMPTION  OF  RISK: 
See  Railroads. 

ATTACHMENT: 

Authorization,  610  note. 
Discharge  in  Alaska,  320  note. 
Effect  as  giving  jurisdiction  of 

dent,  620  note. 
Equitable,  611  note. 
Statutory  cause  of  action,  611  note. 
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ATTORNEY  GENKRAL: 

Title    of    AssiBtant    for    Department    of 

Interior  changed,  126. 
Title  of  AssiBtant  for  Post  Office  Depart- 
ment changed,  126. 

ATTORNEYS: 

"Attorney  or  counselor,"  who  is,  564  note. 

Bankruptcy  proceedings,  see  Bankruptcy. 

Counsel  fees  as  element  of  damages  cov- 
ered by  indemnity  bond.  611  note. 

Docket  fee,  564  note. 

Free  in  copyright  casos,  431  note. 

Liability  for  costs,  433  note. 

"Of  counsel/*  meaning,  613  note. 

Services  bt*fore  Interstate  ('i)mmerce  Com- 
mission, 537  note. 

AUTOMOBILES : 

Purchase  and  maintenance  for  govern* 
ment  officials,  48. 

AVLiTION: 

See  Aeronai  TICS ;  Xavt, 

BANKERS : 

Special  taxes,  85. 

BANKRLPTCY: 
Acts  of  bankruptcy. 

Admitting  inability  to  pay,  336  note. 
Appointment  of  receiver  or  trustee,  335 
note. 

Assignment  for  benefit  of  creditors,  335 
note. 

Conveyances  to  defraud,  332  note. 

Preferences  through   legal  proceedings, 
333  note. 

Preferences  through  transfers,  332  note. 
Adjudication   in   bankruptcy. 

Determination  on  pleadings,  358  note. 

Effect,  358  note. 
Adverse  claims,  359  note,  397   note. 
Alimony,  400  note. 
Amendment. 

Claim,  376  note. 

Petition    in    involuntary    bankruptcv. 
377  note.  ^    ^ 

Ancillary  jurisdiction,  332  note. 
Answer  to   petition. 

Sufficiency,   357   note. 

Taken  as*  true.  357  note. 

Waiver  of  jurisdiction,  367  note. 
Appeals. 

Administrative  orders,  361    note. 

Allowance  or   objection   to   claim,   363 
note. 

Creditors  asserting  both  debt  and  lien, 
363  note. 

Decisions  held  appealable,  360  note. 

Decree  awarding  interlocutory   injunc- 
tion, 361  note. 

Ezclusiveness,   363  note. 

Order  confirming  composition,  363  note. 

Practice,  361  note. 

Questions  of  fact,  363  note. 
Appraisal  of  property,  403  note. 
Assets,  collection  by  trustee,  369  note. 
Assignment  for  benefit  of  creditors,  335 

note. 
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BANKRUPTCY— oon*U 
Attachment  ftoquired    under   state   laws, 

392  note. 
Attendance  at  meetings  by  bankrupt,  341 

note. 
Attorneys. 

Fees   in   involuntary   bankruptcy,    564 
note. 

Fees  of  trustee's  attorney,  386  note. 

Fees  on  dismissal  of  petition,  337  note. 

Jurisdiction  of  claim  for  fees,  388  note. 

Jurisdiction  to  revise  fees,  386  note. 

Re-examination  of  payment  or  transfer 
made  to,  385  note. 
Avoiding  transfers. 

Insolvency  of  transferor,  405  note. 

Jurisdiction,  405  note. 

Pleading,  405  note. 

Plenary  suit,  405  note. 

Power  conferred  on  trustee,  404  note. 
Bankruptcy  courts. 

Ancillary  Jurisdiction,  332  note. 

Appointment  of  receivers,  331  note. 

Collection   and    distribution   of   assets, 
332  note. 

Enjoining    interference    with    jurisdic- 
tion, 331    note. 

Independent  suits  at  law  or  equity,  331 
note. 

Inquiry  into  validity  of  debt  or  obliga- 
tion, 331  note. 

Orders   and    records,   power   over,   331 
note. 

Personal    judgments    against    debtors, 
331  note.    . 

Reopening  of  estate,  332  note. 
Bill  in  equity  to  recover  voidable  prefer- 
ence, 384  noto. 
Bona  fide  purchasers,  392  note,  395  note. 
Bond. 

Petitioning  creditor,  336  note. 

Trustees,  374  note. 
Bondholders    as    general    creditors,    38r 

note. 
"Case,"  meaning  of,  373  note. 
Chattel  mortgages,  392  note. 
Circuit  court  of  appeals. 

Appeals,  362  note. 

Petition  for  revision,  362  note* 
Claims. 

Allowance,  375  note. 

Allowance  as  '"judgment,"  375  note. 

Amendment,  376  note. 

Amendment  of  proofs,  374  note. 

Effect  of  proving,  375  note. 

Nature   of   proceedings   te   prove,    375 
note. 

Necessity  and  manner  of  proving,  374 
note. 

Secured  claims,  374  note. 

Time  for  proving,  376  note. 

Who  may  prove,  374  note. 
Colorable  adverse  claims,  359  note. 
Commingling  property,  402  note. 
Commissioner  of  deeds. 

Authority  to  take  verification,  358  note. 
Composition  with  creditors. 

Acceptance  by  majority,  347  note. 

Amendment  of  original  offer,  346  note. 

Bankrupt   guilty   of   acte   barring  dis- 
charge, 349  note. 
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BANKRUPTCY-HxmtU 
Composition  with  creditors — ooiU'd. 
Best  interest  of  creditors,  349  note. 
Burden  of  proof,  340  note. 
Consideration  for  composition  not  paid, 

350  note. 
Creditors'  interests  as  prevailing,  349 

note. 
Decision   of   creditors   as   prima   facie 

evidence,  349  note. 
Deposit,  347  note. 
Effect  of  confirmation,  350  note. 
Faltte  statement  of  financial  condition, 

349  note. 

Good  faith,  350  note. 

Nature,  846  note. 

Notice  of  hearing,  347  note. 

Revestment  of  title  on  confirmation,  406 

note. 
Setting    aside    composition    for    fraud, 

350  note.  • 
Specifications  in  opposition  to  confirma- 
tion, 347  note. 

Strict    construction    of    statutes,    345 
note. 

Time  of  making  offer,  .346  note. 
Concealing  property  as  offense. 

Concealment  by  corporation,  364  note. 

Conspiracy  to  conceal,  364  note. 

Continuing  concealments,  363  note. 

Criminal  intent,  364. 

Indictment,  364  note. 

Superfluous  allegations,  365  note. 

Who  may  commit,  363  note. 
Concealment,    etc.,    of   i^ssets    as    barring 
discharge. 

Evidence,  354  note. 

Intent,  354  note. 

Transfer    within    four   months*   period, 
353  note. 

What   constitutes   fraudulent   transfer, 
353  note. 
Fratidulent  intent,  352  note. 
Intention  to  conceal,  352  note. 
Conditional  sales,  371  note,  400  note. 
Contempt. 

Ability  to  comply  with  order,  367  note. 

Punishment,  367  note. 
Contingent  claims  as  provable  debts,  387 

note. 
Contracts  as  provable  debts,  387  note. 
Controversies  arising  in  bankruptcy  pro- 
ceedings, 360  note. 
Conveyances  to  defraud,  332  note. 
Conveyances,    etc.,    within    four    months, 

391  note. 
Copy    of    order    granting   discharge,    358 

note. 
Costs. 

Allowance  on  dismissal  of  petition,  337 
note. 

Involuntary  bankruptcy,  564  note. 
Debts  affected  by  discharge  of  bankrupt, 

356  note. 
Debts  not  affected  by  discharge  of  bank- 
rupt. 

Debts  not  scheduled,  357  note. 

Fraud,  etc.,  in  fiduciary  capacity,  357 
note. 

Individual     liability     of    stockholders, 
355  note. 

Nonprovable  debts,  355  note. 

Provable  debts,  355  note. 
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B  A  XK  RUPTCY— oonl'd. 
Definitions. 

Assets,  330  note. 

Fair  valuation,  330  note. 

Insolvency.   330   note. 

Judge,  330  note. 

"Parties  in  interest."  331  note. 

Transfer,  330  note. 
Depositions,  right  to  take,  358  note. 
Discharge  of  iMinkrupt 

Application,  when  made,  360  note. 

Commission  of  offenses  as  barring,  352 
note. 

Concealment,  etc.,  of  assets  aa  barring, 
353  note. 

Concealment  of  financial  condition  as 
barring,  352  note. 

Evidence,  351  note. 

Extension    of    application     nunc    pro 
tunc,  360  note. 

False  statement  in  writing  as  barring, 
353  note. 

Hearing  application,  351   note. 

Nature  of  hearing,  351  note. 

Objections  to  discharge,  351  note. 

Pleading  discharge,  355  note. 

Proof,  351  note. 

Rdeane  of  individual  liability  of  stock- 
holders, 355  note. 

Specifications  of  objections  proved,  351 
note. 
Dismissal  of  petition. 

Allowance    of   costs    and   counsel    fees. 
337  note. 

Stipulation  between  parties  as  to  costs 
and  expenses,  337  note. 
District  court,  jurisdiction,  330  note. 
Dividends. 

Garnishment  of,   372   note. 

Review  of  order  declaring.  390  note. 
Domicil. 

Presumption  of  continuance.  331   note. 

Residence   distinguisheii,   331    note. 
Dower    and    allowances.    343    note.    370 

note. 
"Due  and  owing,''  meaning  of.  388  note. 
Duties  of  bankrupt. 

Attendance  at   meetings,   341   note. 

Filing  schedules,  341  note. 

Submitting  to  examination,  343  note. 
Equitable  liens,  391  note. 
Exemption  from  arrest,  344  note. 
Exemptions. 

Construction  of  statutes.  373  note. 

Effect  of  setting  apart  exempt  proper- 
ty, 373  note. 

General  order   No.   17,  373   note. 

Lands  without  jurisdiction.   373   note. 

Life  insurance  policies,  398  note. 

Rights,  373  note. 

State  exemption   laws,   398  note. 

Time  of  claiming,  398  note. 
Exemptions   allowed    bankrupt. 

Amendment  of  claims,  341   note. 

Failure  to  pay  for  property  claimed  as 
exempt,  341  note. 

Necessity  of  claiming.  341  note. 

Kocognition   of   state   and    federal   ex- 
emption laws.  341  note. 

Time  and  manner  of  claiming,  341  note. 

Wages,   341   note. 
Extra  allowance,  406  note. 
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BANKRUPTCY— <Jon*U 
Fair    valuation,    o30    note. 
False  oath  aa  offense. 

Cumulative   punishment,   365   note. 

Materialityi  365  note. 

Nature,  365  note. 
False  pretenses  or  representations  as  pn- 

venting  diseharge  of  debt,  366  note. 
Farmer. 

As  involuntarr  bankrupt,  338  note. 

As  voluntary  oankrupt,  337  note. 
Fraudulent    transfers,    301    note. 
Garnishment  of  dividend,  372  note. 
General    creditors,    bondholders    as,    387 

note. 
Husband  and  wife,  transfers  by,  392  note, 

399  note. 
Injunctions,  331  note,  627  note. 
Injuries,    wilful   and   malicious,   as   bar- 
ring discharge,  356  note. 
Insolvency. 

Determination  of  question,  330  note. 

Suspension  of   laws,   406  note. 
Insurance   policy,  398   note,   402  note. 
Intent  to  hinder,  delay,  or  defraud,  391 

note. 
Involuntary  bankrupts. 

Amendment   of   petition,   377   note. 

Corporations,  338  note. 

Costs,  564  note. 

Form   and    petition,    377    note. 

Partnership,   338   note. 

Persons  engaged  chiefly  in  farming  or 
tillage  of  soil,  338  note. 

Unincorporated  companies,   338   note. 

Who  may  file  petition,  376  note. 
Judgments. 

Allowance  of  claim  as,  375  note. 

Finality  of,  137. 

Provable  debts,  387  note. 
Jurisdiction. 

Adverse  claims,  359  note. 

Appellate  courts,  360  note. 

District  courts,  330  note. 

Independent    suits   at    law    or    equity, 
331  note. 
Knowledge  as  element  of  preference,  383 

note,  384  note. 
Landlord's  lien,  393  note. 
Licenses,  402  note. 
Liens. 

Annulment,  392  note. 

Attachment  liens,  393  note. 

Claims  not  valid  liens,  .391  note. 

Created  through  legal  proceedings,  392 
note. 

Equitable   liens,    391    note. 

Exempt  property,  394  note. 

Garnishment  liens,  393  note. 

Good  faith,  391  note. 

Judgment  liens,  393  note. 

Landlord's  liens,  393  note. 

Mechanics'  and  kindred  liens.  391  note. 

Pledges,  391  note. 

State  law  governing,  391  note. 

-Subrogation  of  tnistee,  392  note. 

Validity  as  determined  bv   state   law, 
391   note. 

Valid  liens  remaining  undisturbed,  391 
note. 
Life  insurance  policies,  398  note. 
Liquor  license  as  "power,"  399   note. 


BAXKRUPTCV-^owiV/. 

Mechanics'  and  kindred  liens,  391  note. 
Meetings  of  creditors,  voting  by  secured 

and  priority  creditors,  .S74  note. 
Mortgage. 

Priority  of  unrecorded,  371  note,   375 
note. 

Withholding  from  record,  399  note. 
Nonprovable   debts,    355   note. 
Notice  to  creditors  of,  dismissal  of  pro- 
ceedings, 376  note. 
Obligation    on    forfeiture    bail    bond    as 

provable  debt,  376  note. 
Obtaining  money  or  property  upon  false 
statement   as    barring   discharge. 

Extension  of  credit  on  faith  of  state- 
ment, 352  note. 

False  statement  in  writing,  352  note. 

Meaning  of  "made  by  him,"  353  note. 

Who  may  object,  353  note. 

Written    financial    statement    made   to 
commercial  agency,  353  note. 
Offenses. 

Conspiracy  to  commit,  365  note. 

Concealing    property,    363    note. 

False  oath,  365  note. 

Limitation  on  prosecution,  365  note. 
Open    accounts    as    provable    debts,    387 

note. 
Partnership  as  involuntary  bankrupt. 

Administration    where   all   parties   not 
bankrupt,  340  note. 

Distribution   of  net   proceeds   of   part- 
nership   property,    340    note. 

Engaged  chiefly  in  farming,  339  note. 

Jurisdiction  over  one  partner   as  suf- 
ficient,  339   note. 

Necessity    of    showing    insolvency    of 
individuals  composing  firm,  339  note. 

Who  mav  file  petition,  3.39  note. 
"Party  in  interest,"  373  note. 
Penalty  as  provable  debt,  376  note. 
Personal  judgments,  331  note. 
Petition  for  revision. 

Contrasted  with  appeals,  362  note. 

Questions   and    orders   reviewable,   362 
note. 

Review  in  matter  of  law,  363  note. 

Time  for  filing  petition,  363  note. 
Petition  in  involuntary  bankruptcy. 

Amendment.    377   note. 

Averment,  377  note. 

Form,  377  note. 

.Joinder,  378  note. 

Notice  of  dismissal,  379  note. 

Verification,  378  note. 

Who   may    file,    376   note. 

W^ithdrawal   of    original   petition,    379 
note. 
Place  of  business  of  corporation,  331  note. 
Pleading  discharge,   356   note. 
Pledges,  391  note,  400  note. 
Plenary  jurisdiction,  360  note. 
Preferences. 

Adjudication  by  referee,  .383. 

Banking  transactions,  380  note. 

Bankrupt's   own    property   transferred, 
381  note. 

Conditional  contract  of  sale,  381  note. 

Constituent  elements,  381   note. 

Created  by  judgment,  380  note. 

('rented  bv  transfer,  380. 
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BANKRUPTCY-^onrd. 
Preferences — cont'd, 

Klem^oU  of  voidability,  383  note. 

Given  to  creditor,  380  note,  381  note. 

Insolvency,  381   note. 

NecesBity    of    diminishing   estate,    388 
note. 

Paymenta  made  on  open  accounts  and 
in  due  course  of  business,  380  note. 

Reasonable    cause   to   believe   transac- 
tion would  effect  preference,  383  note. 

Recovery  of  voidable   preferences,  384 
note. 

Time  of  obtaining,  381  note. 

"Transfer"  defined,  380  note. 
Preferences  through  legal  proi'eedings. 

Essential  elements,  333  note. 

"Final  disposition,"  333  note. 

Sufficiency  of  petition,  334  note. 

Time  for   vacation   of   preference,   334 
note. 
Preferences  through  transfers. 

Intent  inferred,  333  note. 

Necessity  of  intent  to  prefer,  333  note. 

Payment  as  preference,  333  note. 

Substitution   of   creditors   as    transfer 
of  property,   332  note. 

Transfers  to  creditors,  332  note. 
Preferred  creditors,  surrender  of  prefer- 
ence, 375  note. 
"Prevented,"  meaning  of,  391  note. 
Priority  of  debts. 

Attorneys'  fees,  388  note. 

Cost  of  administration,  388  note. 

Cost  of  preserving  estate,  388  note. 

Landlord's  right,  390  note. 

State  and  federal  laws,  390  note. 

Taxes,  388  note. 

Wages.  389  note. 
Proceedings  in  bankruptcy,  360  note. 
"Property'*     as     including     professional 

services  of  attorney,  356  note. 
Provable  debts. 

Breach  occasioned  by  bankruptcy,  387 
note. 

Claim  by  son-in-law,  387  note. 

Claims  by  bankrupt's  wife,  387  note. 

Claims     capable     of     liquidation     and 
proof,  388  note. 

Claims  for  tort,  387  note. 

Contingent  claims,  387  note. 

Contracts,  387  note. 

Includes  what,  355  note. 

Liquidation    of   claims    for   torts,    388 
note. 

Loan    to    bankrupt    corporation,    387 
note. 

Mortgage    withheld    from    record,    375 
note. 

Obligation    on     forfeiture    bail    bond, 
376  note. 

Open  accounts,  387  note. 

Penalties,  376  note. 

Renting  contracts,  387  note. 

Surety  debts,  387  note. 

Unliquidated   claimR,   388   note. 
Receivers. 

Appointment,  331  note. 

Pees,  374  note. 

Possession  of  property,  331  note. 

Review    of    question    of    compensation, 
374   note. 
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Receivership  proceedings  as  ancillary  pro- 
ceedings, 331  note. 
Reclamation  proceedings,  399  note. 
Referees. 

Adjudication  as  to  voidability  of  prefer- 
ence, 385  note. 

Compensation,  366  note. 

Computation  of  fees,  367  note. 

Findings  of  fact,  weight,  366  note. 

Judge,  330  note. 

Jurisdiction,  331  note,  366  note. 

Meaning,  433  note. 

Preservation  of  evidence,  366  note. 

"Referee"  as  including  referee  in  bank- 
ruptt-y,  664  note. 

Review  of  findings,  366  note. 
References,  359  note. 
Reopening  of  estate,  332  note. 
Replevin  of  property,  404  note. 
Residence  distinguishiMl  from  dnmicil,  331 

note. 
Review  by  supreme  court.  602  note. 
Revocation  of  discharge,  3.54  note. 
Sales  of  property. 

Assets  free  of  incumbrances,  403  note. 

Discretionary    control    by    court,    372 
note. 

Setting  aside,  404  note. 

What  may  be  sold,  403  note. 
Schedule  of  creditors  and  liabilities. 

Sufhciency  as  to  addresses,  342  note. 

if^ufYiciency  as  to  name  of  creditor,  342 
note. 
"SecuH'd  i-reditors,"  common  meaning  of, 

375  note. 
Set-off  and  counterclaim. 

Bank  and   depositor,  395  note. 

Mutual  debts  and  credits,  395  note. 

Object  and  scope,  395  note. 

Waiver,  396  note. 

Wrongdoer's  right  to  set-off,  396  note. 
State  courts. 

Enjoining  trustee  in  banKruptcy   from 
cutting  timber,  359  note. 

Recovery  of  funds  formerly   belonging 
to  bankrupt,  360  note. 
Stay  of  suits  by  and  against  bankrupt. 

Discretion  as  to  granting,  346  note. 

Where  state  court  has  complete  juris- 
diction, .345  note. 
Stipulation   between   parties  as  to  costs 

and  expenses,  337  note. 
Submission  of  bankrupt  to  examination. 

Dutv,  343  note. 

Subsequent  use  of  evidence,  343  note. 

Time,  343  note. 
Subrogation  of  indorser,  375  note 
Subscriptions  to  stock,  401  note. 
Substitution  of  creditors  as  transfer  of 

property,   332  note. 
Summary  jurisdiction,  360  note. 
Supreme  court. 

Administrative  orders,  861  note. 

Appellate  jurisdiction,  361  note. 
Surety  debts  as  provable  debts,  387  note. 
Surety  on  bankrupt's  bond  as  entitled  to 

share    in    distribution    of    assets,    354 

note. 
Surrender  of  preferences,  etc.,  376  note. 
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BANKRUPTCY— confd. 

SuBpension  of  state  inflolveiicy  lawi,  406 

note. 
Taxes. 

"Due  and  owing,"  388  nota. 

Priority,  388  note. 

Water  rents,  388  note. 

What  constitutes  claim  for,  888  nota. 
Title  to  property. 

Exempt  property,  398  note. 

Insurance  policy,  402  note. 

Nature  of  trustee's,  397  note. 

Property  transferred  in  fraud,  399  note. 

Reclamation  proceedings,  399  note. 

Time  when  title  passes,  398  note. 

Transferable  and  leviable  property,  399 
note. 
Tort  claims  as  provable  debts,  387  note. 
"Transfer"  defined,  330  note,  380  note. 
Transfer  of  property. 

Alimony,  400  note. 

Commingling  property,  402  note. 

Conditional  sales,  400  note. 

Contingent  testamentary  interests,  400 
note. 

Contractual   interests   and   obligations, 
401  note. 

Goods  shipped  to  bankrupt  after  filing 
of  petition,  399  note. 

Interest  in  real  property,  etc.,  400  note. 

Licenses,  402  note. 

Pledges,  400  note. 

Property    fraudulently    obtained,    401 
note. 

Stock  brokerage  transactions,  400  note. 

Subscriptions  for  stock,  401  note. 

Trust  funds  and  deposits,  401  note. 
Trustees. 

Action  by,  372  note. 

Appointment  on  reopening,  368  note. 

A^foiding  transfers,  404  note. 

Bond,  action  on,  374  note. 

Collection  of  assets,  369  note. 

Compensation,  374  note. 

Duties,  369  note. 

Ground  for  removal,  369  note. 

Nature  of  title  taken,  397  note. 

Power  of  referee  to  appoint,  368  noteu 

Powers,  399  note. 

Property  fraudulently  transferred,  399 
note. 

Replevin  of  property,  404  note. 

Review  of  appointment  by  judge,   368 
note. 

Sales  of  property,  372  note. 

Status  of  creditor  when,  371  note. 

Title  to  property,  397  note. 
Trust  funds  and  deposits,  401  note. 
Undue  laches  as  affecting  application  for 

revocation  of  discharge,  354  note. 
Unfiled    conditional    sale    contract,    391 

note. 
Unincorporated  companies  as  involuntary 

bankrupts,  338  note. 
Unliquidated    claims    as   provable    debts, 

388  note. 
Unpaid  stock  subscriptions  as  assets,  330 

note. 
Verification. 

Petition     in     involuntary    bankruptcy, 
378  note. 

Who  mav  take,  368  note. 
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BANKRUPTCY— oontU 
Voluntary  bankrupts  as  including  farmer, 

337  note. 
Wages,  priority  of,  389  note. 
Witnesses. 
Examination  of  concerning  acts,  con- 
duct and  property  of  bankrupt,  368 
note. 

BANKS  AND  BANKING: 
See  also  National  Banks. 
Definition,  501  note. 
Interlocking  directors,  etc.,  273. 
Stockholders'  suits,  617  note. 

BARGES: 

Requirements  before  r^stry,  etc.,  262. 

BARRELS: 
Standard,  for  dry  commodities,  2. 

BILLIARD  ROOMS: 
Special  taxes,  87. 

BIRDS: 
See  Game  Animals  and  Btbds. 

BOOKS : 

Exchange  by  Secretary  of  Agriculture,  4. 

BOWLING  ALLEYS: 
Special  taxes,  87. 

BRIBERY: 
United  States  officer,  bribery  of,  684  note. 

BRIDGES : 

Duty  to  open  drawbridges,  794  note. 
State  and  federal  control,  792  note. 

BROKERS: 
Special  taxes,  86. 

BUILDING  AND  LOAN  ASSOCIATIONS: 
Liability  of  corporation  to  tax,  508  note. 

BUREAU  OP  CORPORATIONS: 
Abolishment,  113. 
Transfer  of  employees,  etc.,  113. 

BUREAU  OF  ENGRAVING  AND  PRINT- 
ING: 
Employees,  285. 

Expenditures  for  services,  285. 
Report,  286. 
Salaries,  285. 

BUREAU  OF  MINES: 
Details  of  employees,  159. 
Report,  159. 

BUREAU  OF  STANDARDS: 
Apprentices  promoted,  31. 

BUREAU  OF  WAR  RISK  INSURANCE: 
Advisory  board. 

Compensation,  284. 

Duties,  284. 
Appropriation  for  defraying  expenses,  284. 
Claims  for  losses,  284. 
Creation,  283. 
Form  of  policy,  283. 
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BUREAU  OF  WAB  RISK  IKSURANGE— 

Fund  for  payment  of  loflMt,  284. 

Outotanding  insurance  and  clainu,  284. 

Powers,  283. 

Proceeds  of  premiums,  disposition*  283. 

Rates  of  premiums,  283. 

Report  of  expenditures,  285. 

Rules  and  regulations,  284. 

Salary,  283. 

Suspension  of  Act,  284. 

CANALS : 
See  Panama  Canal;   Rtvkbs,  Hakbobs, 
AND  Canals. 

CAREY  ACT: 
Application  of,  716  note. 

CARMACK  AMENDMENT: 
See  Intesstatv  Commebcbl 

CARRIAGES: 
Purchase  and  maintenance  for  goyernment 
officials,  48. 

CARRIERS : 
See  also   Interstate  Commokgb;    Rail- 

BOAOS. 

Competitive  bidding  in  purchases,  275. 

Continuous  transportation  of  cattle  pro- 
hibited, 324  et  seq.  note. 

Embezzlement  of  officers,  etc.,  274. 

Initial  carrier  of  goods. 

Liability   for  loss  on  connecting  road, 

124. 
Limitation  of  liability,  125. 
Notice  of  claims,  125. 

Jurisdiction  of  actions  by  or  against,  187. 

Removal  of  causes,  128. 

Transportation  of  live  stodc  from  quar- 
antined district,  329  note. 

Twenty-eight  hour  act,  324  et  seq.  note. 

CATTLE : 
See  Animals. 

CEMETERIES: 

Confederate  graves,  marking,  21. 
Railroads  in  national  cemetery,  21. 

CERTIORARI: 
Cases  arising  under  bankruptcy  act,  137. 
Review  by  Supreme  Court,  135,  696  note. 

CHARITIES : 

American    National    Red    Crosn,    loaning 
equipment  to,  22. 

CHINA : 
Regulation  of  practice  of  pharmacy,  52. 

CHINESE  EXCLUSION: 

Arrests  of  Chinese  unlawfully  in  United 
States. 

Constitutional  privilege,  409  note. 

EfTect  of  immigration  act,  409  note. 

Ground  for  arrest,  409  note. 

Habeas  corpus,  409  note. 

Issues  and  proof,  409  note. 
Bail,  407  note. 
Certificate  of  identity,  409  note,  410  note. 
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CHINESE  EXCLUSION— ctwtU 
Certificate  of  residence. 

Burden  of  proof,  407  note. 

Loss  or  destruction,  407  note. 

Necessity,  407  note. 
Conclusiveness    of    findings    of    eommis- 

sioner,  407  note. 
Executing  judgment  of  deportation  after 

release  or  discharge,  410  note. 
Forfeiture  of  vessel  violating  Chinese  Ex- 
clusion Act,  409  note. 
Indictment    for    unlawfully    bringing    in 

immigrants,  410  note. 
Laborers,  bringing  into  country,  408  note. 
Minor  children,  409  note. 
Regulations  of  Secretary  of  Treasury,  408 

note. 
Removal  of   Chinese   to   country   whenoe 

they  came,  410  note. 
Right  of  re-entry,  408  note. 

CIRCUIT  COURT  OF  APPEALS: 
Alaska,  appeals  from,  622  note. 
Certifying  questions   to   Supreme   Court, 

596  note. 
Decisions  of,  when  appealable. 

Jurisdiction  depending  entirely  on   di- 
verse citizenship,  596  note. 

Ko   merit   in    federal   question    raised^ 
596  note. 
District  courts,  appeals  from,  135. 
Exceptions,  bill  of,  612  note. 
Final  decisions. 

Affirming  interlocutory  order,  595  note. 

Jurisdiction,  595  note. 

Order  for  sale  of  property  on  foreclos- 
ure proceedings,  595  note. 
Final  decisions. 

Receivership  proceedings,  596  note. 

WTien  decision  final,  595  note. 
Granting  or  refusing  interlocutory  injune- 

tion  as  final  decision,  622  note. 
Habeas  corpus,  review  of  order  dismissing, 

59.)  note. 
Hawaii,  appeals  from.  136. 
Issuance  of  writs,  622  note,  626  note. 
Jurisdiction  as  exclusively  appellate,  622 

note. 
Naturalization       proceedings,      appellate 

jurisdiction,  59.4  note. 
New  Mexico,  jurisdiction  of  cases  from, 

801  note. 
Porto  Rico,  appeals  from,  136. 
Railroad   companies,    jurisdiction    in    ac- 
tions by  and  against,  137. 
Scope  of  review  on  appeal,  622  note. 
Temporary  restraining  orders,  622  note. 
Time  of  appeal,  598  note. 
What  judges  may  sit,  591  note. 
Writ  of  prohibition,  626  note. 

CIRCUSES: 

SpeciaL  taxes,  86. 

CITIZENSHIP : 

See  also  Natubauzatton. 

American  women  married  to  foreigners, 

411   note. 
Passports  to  persons  after  declaration  of 

intention,  411  note. 
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CIVIL  RIGHTS: 

Aliens,  protection  of,  412  note. 

Civil  action  for  deprivation  of  rights,  418 

note. 
Grandfather  clause  as  constitutional,  444 

note. 
Inheritancib,    discrimination    as    to,    413 

note. 
Jurisdiction  of  suits,  617  note. 
Jurors,  discrimination  in  selection  of,  412 

note. 
Peonage. 

Contract  establishing  peonage,  413  note. 

Definition,  413  note. 

Purpose  of  statute  abolishing,  413  note. 
Voting  rights,  413  note. 

CIVIL  SERVICE: 

Kfliciency  ratings,  establishment  of  sys- 
tem of,  23. 

Investigations  respecting  personnel  rn 
different  departments,  23. 

Removal  of  letter  carrier,  700  note. 

CLAIMS: 

Assignment,  414  note. 

Civil  war,  25. 

Conclusiveness  of  findings,  416  note. 

Costs,  416  note. 

Court   of   Claims. 

Appeals,  599  note. 

Cases  sounding  in  tort,  415  note. 

Civil  War  claims,  25. 

Conclusiveness  of  findings  of  fact,  599 
note. 

General  jurisdiction,  415  note. 

Reformation  of  contract,  415  note. 

Suits  by  aliens,  415  note. 
Disloyalist's   claims,    services   in    United 

States  armv,  24. 
Indian    depredation,   24,    416    note. 
Limitations,  416  note. 
Petition  in  cases  before  district  court. 

Necessity,  415  note. 

Place  of  filing,  415  note. 

Sufficiency    to    show    jurisdiction,    415 
note. 

CLAYTON  ACT: 
See   Trade   Unions   and   Combinations 
AND  Trusts. 

CLERKS  OF  COI'RT: 

Double  fees   in  certain  states,  126. 
Salaries,  126. 

COAL  LANDS: 

T^easing  in  Alaska,  10  et  seq. 

COAST  GUARD: 

See  also  Lights  and  Buots. 
Abolishment  of  offices,  29. 
Allowances,  28. 
Appliances,   234  et  seq. 
Control,  27. 
Oeation,  27. 
Duties,  27. 
Laws  applicable,  27. 
Life-saving  stations  established. 
Duxbury  Reef,  California,  20. 
Siuslaw  River,  Oregon,  29. 
Officers,  27. 


COAST  GVAUD-^oont'd. 

Organizations  consolidated,  27. 
Pay,  28. 
Promotions,  29. 
Rank,  28. 

Ration  supplies,  purchase  of  in  Revenue 
•     Cutter  Service,  26. 
Repeal  of  inconsistent  acts,  29. 
Reports,  29. 

Retirement  of  officers,  28. 
Revenue-cutter    organizations    consolida- 
ted, 27. 
Technical  services  in  office  of,  285. 
Use  of  vessels  for  private  purposes,  29- 
Vacancies,  29. 

COCA  LEAVES: 

R^ulation  of  traffic,  101. 

COLLECTTOR  OF  CUSTOMS  t 
Official  designation,  36. 

COLLEGES : 

Agricultural  extension  work,  43. 
Alaska  Agricultural  College,  15. 
Sales  by  supply  department  to  army,  46. 
Samples    furnished    by    Agricultural    De- 
partment, 4. 

COLLISIONS : 

Burden  of  avoiding,  417  note. 
Crossing  ahead,  417   note. 
Exoneration   for  neglect,  419  note. 
Fog  signals,  418  note. 
Green  light,  416  note. 
Inevitable  accident,  417  note. 
Look-outs,  417  note,  418  note. 
Maneuvering  tow,  417  note. 
Narrow  channel  rule,  419  note. 
Nearing  short  bend,  419  note. 
Overtaking,  418  note. 
Passing  port  to  port,  419  note. 
Passing  starboard  to  starboard,  419  note. 
Rules  to  be  established  by  supervising  in- 
.  spectors,  etc.,  30. 
Sailing   vessels   to   keep   out   of  way   of 

fishing  vessels,  419  note. 
Speed,  416  note,  418  note. 
Starboard  hand  rule,  417  note,  420  note. 
Steamer  and  town  meeting,  418  note. 
Steam  vessels  crossing,  419  note. 
Steam  vessels  in   doubt,   419   note. 
Steam  vessels  slackening  speed,  419  note. 
Steam  vessel  towing,  418  note. 
Whistle  signals,  419  note. 

COMBINATIONS: 
See   Trade   Unions    and    CoMBiNATioifS 
and  Trusts. 

COM  MERC  E  AND  LABOR: 

Apprentices  in  Bureau  of  Standards,  SI. 

COMMERCE  COURT: 
Abolished,  630. 

COMMERCIAL  BROKERS: 
Special   taxes,   86. 

COMMISSIONER  OF  DEEDS: 

Verification    of    petition    in    bankruptcy, 
3i)8  note. 
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OOMHISSIONER  OF  IMMIGRATION: 
Commiuioner  at  New  Orleana*  61. 

COMMISSION  MERCHANTS: 
Special  taxes,  87. 

COMMODITIES  CLAUSE: 

See   INTEB8TATX   C'OMlfEBCB. 

COMMON  CARRIERS: 
See  Cabbixbs;  Intbbstaiv  Coitmbks. 

COMPTROLLER  OF  CURRENCY: 
Powers,  645  note. 

CONDITIONAL  SALES: 
See  Bankbitftcy. 

CONFEDERATE  GRAVES: 
Marking,  21. 

CONPOR^nTY  ACT : 
Conduct  of  jurors,  610  note. 
DlHmissal  of  case,  610  note. 
Evidence,  609  note. 
Manner  of  submitting  cases  to  jury,  610 

note. 
Pleading,  609  note. 
Practice,  609  note. 
Proceedings  subsequent  to  judgment,  610 

note. 
Raising  statutes  of  limitation,  610  note. 
Supremacy    of    federal    constitution   and 

statutes,  609  note. 
Voluntary  nonsuit,  610  note. 
Writs  and   process,   609  note,   610  note. 

CONGRESS: 

Elections  of  senator  by  people,  46. 
"Law  of   Congress,"  meaning,  617   note. 
Report  by  Secretary  of  ^\gFiculture,  2. 
Report   of   agricultural   experiment   sta- 
tion, 4. 
Salaries  of  members,  commencement,  82. 
Supplies  for  barber  shop,  32. 
Witnesses  failing  to  testify,  420  note. 

CONNECTICUT : 
Boundary  line,  258. 

CONSPIRACY : 

See  also  Trade   Unions  anb  Combina- 
tions AND  Trusts. 

Definition,  820  note. 

Defrauding   United   States,   684   note. 

Evidence      against      coconspirators,    428 
note. 

False  homestead  entries,  420  note. 

Indictment. 

Duplicity,   423   note. 

Overt  act,  422  note. 

Sufficiency,  423  note. 

Violating  bankruptcy  act,  422  note. 

Injuring    persons,    etc.,    in    exercise    of 
civil   rights,   682   note. 

Introduction  of  liquor  into  Indian  coun- 
try, 482  note. 

Jurisdiction,  420  note. 

To  commit  crime,  420  note. 
To  illegally  land  aliens,  469  note. 
To  smuggle,  440  note. 
To  violate  two  or  more  criminal  laws, 
420  note. 
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CONSPIRACY— oo»*'d. 

Liability  of  corporation,  684  note. 
Limitation,  422  note. 
Merger  of  distinct  offenses,  420  note. 
Overt  act,  420  note,  684  note. 
Transportation  of  woman  for  purpose  of 

prostitution,  683  note. 
Who  liable,  420  note. 

CONSTITUTIONAL  LAW: 
Antitrust  act,  282. 

Migrratory  game  birds  statute,  456  note. 
Sherley  amendment,  454  note. 
Tea  act,  450  note. 
Webb-Kenyon  Act,  .561  note. 

CONSULAR    AND    DIPLOMATIC    OFFI- 
CERS: 
See    Diplomatic    and    Consuiab   Om- 

CRRS. 

CONSULAR  OFFICERS: 
See    Diplomatic    and    Consulab   Own- 

OEBS. 

CONTEMPT: 
Antitrust  cases,  280. 
Bankruptcy  proceedings,  see  BANCnTPr- 

CT. 

Criminal     contempt     proceeding!,     how 

prosecuted,   430   note. 
Power  of  judges  to  punish,  628  note. 

CONTRACT  LABORER: 
See  Immigration. 

CONTRIBUTORY  NEGLIGENCE: 
See  Railroads. 

COPYRIGHT: 
Assignment. 

Dramatic   and   motion   picture    rights, 
432  note. 

Recordation,  432  note. 

Unrecorded  assignment  of  motion   pic- 
ture rights,  432  note. 
Attachment,  424  note. 
Attorney's  fees,  431  note. 
Cartoons,  431  note. 
Certificate    of    r^istration    as    evidence, 

432  note. 
Clean  hands  maxim  in   injunction   suR, 

430  note. 
Common-law     right,     abandonment,     427 

note. 
"Component  parts,"  427  note. 
"Copies*'  and  "versions,"  426  note. 
"Damages,"  430  note. 
Deposit  of  copies,  33. 
Deposit  of  two  copies,  424  note. 
Dramatico-musical  composition,  425  note. 
Episode  printed  as  news,  424  note. 
"For  profit,"  426  note. 
History   of   co-operative   legislation,   428 

note. 
Infringement. 

Cartoons,  431  note. 

Licensee,  426  note. 

Musical    composition,    426    note,    427 
note. 

Penalty,  431  note. 
Injunction. 

Clean  hands  maxim,  430  note. 
Preliminary,  424  note,  425  note. 
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COPYRIGHT— ^xw^d. 

Proof  of  actual  damage,  430  note. 

.State  court,   from   determining   question 

of  fact,  425  note. 
Judicial  notice  of  reciprocal   conditions, 

428  note. 
Licensee,  infringement  by,  426  note. 
Moving  picture  rights,  432  note. 
Musical  composition,  424  note,  426  note, 

427  note. 
Notice. 

Defective  or  distorted  notice  as  omia* 
sion,   429   note. 

Failure  to  give,  429  note. 

Object,  429  note. 

Requirements,  426  note,  429  note. 
Photographic  pictures,  424  note. 
Photoplays,  433  note. 
Pleading,  425  note. 
"Print,"  426  note. 
^Th-ofits,"  430  note. 
Public  documents,  428  note. 
Publish,  426  note. 
Remedy,  424  note,  430  note. 
Repeal  of  conflicting  laws,  432  note. 
Republication  of  portion  of  book  as  ad- 
vertisement, 425  note. 
Separate  dramatizations,  432  note. 
Type  set  within  United  States,  424  note. 
Use  of  part,  425  note, 
"^'ersions,*'  426  note. 
What  may  be  copyrightod,  424  note. 

CORPORATIONS : 

See  also  Bankruptcy;  Bureau  of  Cob- 
P0RATI0N8;  Internal  Revenue;  Inter- 
state Commerce;  Trade  I^nions  and 
Combinations  and  Tri'sts. 

Acquiring  stock  in  another  as  violation 
of  antitrust  law,  272. 

Individual  lial)ility  of  directors,  etc.,  278. 

Principal  place  of  business,  331  note. 

Service  of  process  on  foreign,  677  note. 

Stockholder's  suit  to. enjoin  payment  of 
taxes.  499  note. 

Tax  on  right  to  do  business,  503  note. 

OOSTS: 

See  also  Judicial  Officers. 

Attorney  conducting  excessive  cross  ex- 
amination liable,  433  note. 

Entering  or  defending  suits  without  pay- 
ing, 434  note. 

Involuntary  bankruptcy,  564  note. 

Poor  persons,  434  note. 

Suit  on  contingent  fee,  434  note. 

Trial  before  referee  in  bankruptcy,  433 
note. 

COTTON  FUTURES  ACT: 
See  Internal  Revenite. 

COUNTERFEITING    AND   FORGING: 
Crime  against  I'nited  States,  434  note. 

COURT  OF  CUSTOMS  APPEAL: 
Decisions   reviewable,    132. 

COURTS : 

See  Circuit  Courts  of  Appeal;  Dib- 
trict  Courts;  Judiciary;  Supreme 
Court. 


COURTS-MARTIAL: 
Commutation    of    rations    of    prisoners, 

179. 
Judge    advocate,    withdrawal    of     from 

closed  sessions,  330  note. 
Naval  militia,  150. 

CRIMES  AND  OFFENSES: 

See  also  Bribbrt;  Conspiract;  Intkb- 
state  Commerce;  Eodnappino;  Prat- 
JURT;  Postal  Sebvige. 

Amnesty,  439  note. 

Barrels  below  standard,  3. 

"Bought"  and  "found"  distinguished,  439 
note. 

Contempt  proceedings,  439  note. 

Continuing  ojffenses,  jurisdiction,  439 
note. 

Counterfeiting,  685  note. 

Falsely  pretending  to  be  United  States 
officer,  682  note. 

Importing  contract  labor,  440  note. 

Indian  reservation,  crimes  on,  696  note. 

Indictments,  defects  in  form,  438  note. 

Joinder,  437  note. 

Jurisdiction  of  illegal  shipment  of  intoxi- 
cating liquors,  439  note. 

Jurors,  list  of,  438  note. 

"Knowing"  defined,  696  note. 

Legislative  immunity,  439  note. 

"Mode  of  process,"  meaning,  435  note. 

Mutiny,  696  note. 

Offenses  not  capital,  as  including  con- 
tempt  proceedings,  489   note. 

Offenses  on  the  high  seas,  etc.,  where  tri- 
able, 439  note. 

Packages  of  plant  products  not  marked, 
5. 

Pardons,  439  note. 

Personating  Congressman,  682  note. 

Preliminary  examination,  437  note. 

Removal  of  offenders  against  United 
States,  437  note. 

State  practice  following,  435  note. 

Using  plates  to  print  notes  without  au- 
thority, etc.,  685  note. 

Witnesses,  list  of,  438  note. 

Writs   of    error,    614    note. 

Limitation  of  liability  for  loss  of  goods 
being  transported,  124. 

CURTIS  ACT: 

Construction,  486   note. 

CUSTOM  HOUSE  BROKERS: 
Special  taxes,  86. 

CUSTOMS  DUTIES: 

Appeal  by  importer,  443  note. 

Collector  of  customs,  official  designation, 
36. 

Conclusiveness  of  reliquidation  after  one 
year,  441  note. 

Conspiracy  to  smuggle,  440  note. 

Customs  collection  districts,  rearrange- 
ment, 36. 

Florida  customs  district,  headquarters, 
36. 

Immediate  transportation   privileges   ex- 
tended to  Port  of  Bay  City,  Mich.»  87. 
Nvando,  X.  Y..  37. 
Pembina,  N.  D.,  36. 
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CUSTOMS  DUTIKS— co»*U 

Immediate   transportation   privileges   ex- 
tended to — oonfd. 

Providence,  R.  I.,  35. 

Port  of  Van  Buren,  Me.,  37. 
Omaha  customs  district,  compensation  of 

collector,  36. 
Ports  of  entry,  discontinuance,  36. 
Salvage  claims,  440  note. 
Suppression    clause    in    declaration,    442 

note. 
Transportation  of  merchandise  in   bond, 

jurisdiction,  440  note. 

DEMURRAGE : 
See  Intebstate  Commbrcb. 

DEPARTMENT  OF  AGRICULTURE: 
See  Agbicultcrb. 

DEPARTMENT  OF  INTERIOR: 

Revision  of  estimates  of  expenses  in  ter- 
ritories, 48. 
Solicitor,   126. 

DEPARTMENT    OF    STATE: 

Assignment  for  duty  of  consular  officers, 

39. 
Recommendations   for   promotions,   40. 

DEPOSITIONS : 

Right  to  take  in  bankruptcy  proceedings, 
368  note. 

DESCENT  AND  DISTRIBUTION: 
See  also  Pubuc  Lands. 
Discrimination    in    inheritance    law,    41S 
note. 

DIPLOMATIC    AND    CONSULAR    OFFI- 

CERK: 
Ambassadors. 

Argentina,  38. 

Chile,  38. 
Additional  compensation. 

Secretary  of  embassy  or  legation,  40. 

Vice  consul,  40. 
Appointments. 

Consul,  39. 

Consul  general,  39. 

Secretaries,  39. 
Assignments  for  duty,  30. 
Definition. 

Consul,  40. 

Consular  agent,  40. 

Consular  officer,  41. 

Consul  general,  40. 

Diplomatic  officer,  41. 

Vice  consul,  40. 
Grading,  39. 
Insubordination  of  seamen,  authority  of 

consular  officers  to  deal  with,  230. 
Maintenance  of  disabled  seamen,  250. 
Office  abolished. 

Deputy  consul,  41. 

Deputy   consul   general,   41. 

Vice  consul  general,  41. 
Private   business,    prohibition   of,   41. 
Promotion,  39. 

Regulation  of  appointment  of  consul.  39. 
Salaries. 

Consul,  30. 

Consul  general,  39. 

Secretaries,   39. 


DIPLOMATIC      AND      CONSULAR     OF- 
FICERS-^conrrf. 
Vice-consul   at  Shanghai,  China,  judicial 
authority,  41. 

DISTRICT  ATTORNEY: 

Duty  in  antitrust  cases,  278. 

South  Carolina  judicial  district,  140. 

DISTRICT  COURT: 

Admiralty   causes  jurisdiction,  566  note 
Amount  in  controversy. 

Action  on   insurance  policy,  570  note. 
Aggregate  of  claims,  570  note. 
Amount  of  verdict,  569  note. 
Restraining    collection    of    taxes,    570 

note. 
Suits  for  injunction,  570. 
Appeals  direct  to  Supreme  Court. 

JuriKdictiou  of  court  in  issue,  592  note. 
Questions  under  constitution  and  treat- 
ies of  United  States,  593  note. 
Validity  of  Ignited  States  law  or  treaty 
or  construction  of  treaty,  595  note. 
Appeals  generally,   136. 
Attachment  of  nonresident's  property  as 

giving  jurisdiction,  620  note. 
Bankruptcy,   jurisdiction   in,   see   Bakk- 

BirPTCY. 

Circuit  judge  designated  to  hold,  615  note. 
Civil   rights,  suits  relating  to,  617  note. 
Conformitv   Act,  609  note. 
Crimes    and    offenses,    jurisdiction,    564 

note. 
Discontinuance  of  causes  being  tried  by 

arrival  of  new  term,  609  note. 
Districts  containing  more  than  one  divi# 

sion,  jurisdiction,   620  note,   621   note. 
Diverse  citizenship. 

Change  of  domicil  or  transfer  of  sub- 
ject matter  to  give  jurisdiction,  572 
note. 

Citizenship  of  corporation,  572  note. 

Looking  into  whole  record,  572  note. 
Equitable  jurisdiction,  607  note. 
Evidence,  rules  of,  609. 
"Fees,  salary  or  compensation,"  617 'note. 
Final  decisions,  595  note. 
Interstate    commerce,    suits    ander,    616 

note. 
Issues   of   fact,  trial  of,   591    note. 
Land  lying  in  different  districts  of  same 

state  jurisdiction,  609  note. 
"I^w  of  Congress,"  617  note. 
Laws  of  states  as  rules  of  decision,  607 

note. 
Liens,  enforcement  of,  590  note. 
New   term   as   causing  discontinuance  of 

trial,  609  note. 
Nonresident,  jurisdiction  of,  620  note. 
Offenses  on  high  seas,  621  note. 
Patents,    suits   arising   under.    616    note. 
Place  of  bringing  suit. 

Suits  by  and  against  aliens  and  foreign 
corporations,  574  note. 

To  what  suits  applicable,  573  note. 

Waiver   of   objections,   574    note. 
Practice,  609  note. 
QualificHtions   of    judges,    613    note,    615 

note. 
Railroad  companies,  jurisdiction  of  suits 

hv  and  against,  137. 
Removal   of  cases   from   state  court. 

Removal  of  Causes. 
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DISTRICT   COURT— ^aotUU 

Removal   of   cloud  from   title,   590   note. 
Rules  governing  practice,  (512  note. 
Service  of  process  on  foreign  corporation, 

577   note.  ' 

Stockholders'  suits  to  wind  up  affairs  of 

bank,  617  note. 
Suit  in  equity  against  absent  defendants 
to  subject  property  in  district,  608  note. 
Suits  against  United  States,  617  note. 
Suits  arising  under  constitution,  laws  or 
treaties  of  United  States. 
Enjoining  trustee  in  bankruptcy  from 
maintaining  action  in  state  court,  571 
note. 
Interstate  shipments,  571  note. 
Plaintiff's    statement    as    determining 

qucAtion,  572  note. 
Riparian    rights    on    navigable    rivers, 

571  note. 
Substantial  dispute  as  to  construction, 

571  note. 
Supersedeas  bond,  571  note. 
Suits  by  assignees. 

"Chose  in  action,"  575  note. 

History  and  purpose  of  provision,  575 

note. 
Interest   in    trust    fund   as   "chose   in 

action,"  576  note. 
Record    as    showing    jurisdiction,    577 

note. 
Recovery  of  contents  of  chose  in  action, 
575    note. 
Suits  by  United  States,  572  note. 
Suits  not  of  local  nature  in  states  con- 
taining several  districts,  608  note. 
Suits  of  local  nature  in  states  contain- 
ing several  districts,  609  note. 
Taxes  paid  under  protest,  recovery,  617 

note. 
Trademark  cases,  jurisdiction,  813  note. 
Trial  without  a  jury,  568  note,  598  note^ 

628  note. 
Vacation  of  judgments,   615  note. 

DISTRICT   JUDGE: 
See  District  Coubt;  Jxtdioiabt. 

DISTRICT  OF  COLUMBIA: 
Appeals  to  Supreme  Court,  624  note. 

DIVERSE  CITIZENSHIP: 
See     DiSTBiCT     Coubts;     Removal     o» 
Causes. 

DOMICIL: 

Presumption  of  continuance,  331  note. 
Residence   distinguished,   331   note. 

DOWER: 
Death    of    husband    pending   bankruptcy 
proceedings,  343  note. 

DRUGS: 
See  Food  and  Drugs. 

DRY  COMMODITIES: 
Standard  barrel,  2. 

EDUCATION: 
See    also    Militabt    Academy  ;    Naval 
Academy. 
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EDUCATION— oon^ii. 
Agricultural   extension   work. 

Appropriations    for    payment    of    ex- 
penses, 44. 
Course  of  instruction,  44. 
Inauguration,  43. 
Legislative  changes,  46 
Lost  or  misapplied  moneys,  45. 
Payment  of  sums  appropriated,  45. 
Report  of  receipts  and  disbursements, 

45. 
Report  of  work  done,  45. 
Reports    by    Secretary    of    Agriculture, 

46. 
States  entitled  to  share  in  appropria- 
tions, 45. 
Military   schools,   sales   by   army   supply 

department,  46. 
Reservation  of  public  lands  in  Alaska,  15. 

EFFICIENCY  RATINGS: 
Establishment  of  system,  23. 

ELECTIONS : 

Elector's  right  to  have  vote  counted,  413 

note. 
Grandfather  clause  unconstitutional,  444 

note. 
Liability  of  election  officers  for  depriving 

persons  of  voting,  413  note. 
United  States  senator,  by  people,  46 

ELKINS  ACT: 
See  Interstate  Commerce. 

EMBEZZLEMENT: 

Indictment  of  bank  officials,  643  note. 
Officers,  etc.,  of  common  carriers,  274. 

EMPLOYERS'  LIABILITY  ACT: 
See  Railroads. 

EQUITY: 

Defenses  in  action  at  law,  137. 
Jurisdiction  of  federal  courts,  607  note. 
Suit  brought  on  wrong  side  of  court,  137. 
Suits  against  absent  defendants  to  sub- 
ject property  in  district,  608  note. 

ESTIMATES,     APPROPRIATIONS     AND 

REPORTS : 
Annual  book  of  estimates,  49. 
Automobiles  and  carriages  for  executive 

department,  etc.,  48. 
Expenditures  beyond  appropriations,  444 

note 
Expenses  in  Territories,  estimates,  48. 
Lump  sum  appropriations,  49. 
Per  diem  allowance  to  persons  traveling 

on  official  business,  49. 

EVIDENCE : 

Authentication  as  affecting  admissibility. 
Certificate  of  judge  or  magistrate,  445 

note. 
Copies  of  another  state,  447  note. 
Full  faith  and  credit,  445,  446  note. 
"In  due  form,"  445  note. 
"Records    and     judicial    proceedings," 
445  note. 
Comparison  of  writings,  etc.,  447  note. 
Copies  of  deeds,  447  note. 
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KVIDENCE— <H>»«U 
Copy  of  department  records  and  papers, 

445  note. 
Depositions  de  bene  esse,  444  note. 
Examination  of  party  before  trial,  444 

note. 
Judgment  in  anti  trust  cases,  271. 
Marriage  record,  447  note. 
Production   of   books   and  writings,   444 

note. 
Rule  47   of   Federal   Equity   Roles   con- 

strued,  444  note. 

EXCEPTIONS : 
Bills  of,  remodeling,  612  note. 

EXECUTION  : 
Amendment  of  order  directing  sale,  447 
note. 

KXECUTIVE  DEP AR TMENl'S : 
Automobiles  and  carriages,  49. 
Construction    of   presidential    order,    447 

note. 
Detail  to  office  of  President,  50. 
Exchanges  of  labor  saving  devises,  50. 
Per  diem  allowance,  49. 
Regulations  of  postmaster  general,  valid* 

ity,  447  note. 
Subscriptions  to  periodicals,  50. 


EXPERIMENT  STATIONS: 
Agricultural,   preparation   of   annual 

port,  4. 
Mining,  .158. 

EXPLOSIVES : 
Transportation  of  as  offense,  694  note. 


EXPORTS  : 
See  also  Imports  and  Expobts. 
Inspection  of  American  food  products,  4. 

EXTRADITION : 

Authority  of  state  to  prescribe  proceed- 
ings, 449  note. 

Crimes  committed  subsequent  to  extradi- 
tion, 448  note. 

Evidence,  448  note. 

Executive  warrant,  449  note. 

Fugitive  from  justice,  who  is,  448  note. 

Habeas  corpus,  449  note,  458  note. 

Identity  of  person  arrested,  449  note. 

Indictment,  449  note. 

Motive  inducing  departure  of  fugitive, 
449  note. 

FEDERAL  RESERVE  BANKS: 
Discounts  and  acceptances,  164. 
Powers,  164. 
Reserves,  162. 

FEDERAL  TRADE  COMMISSIONS 
See  Intebstate  Commerce. 

FOOD  AND  DRUGS: 

Certificate  of  inspection  of  food  products, 
4. 

Constitutionality  of  act  preventing  im- 
portation of  unwholesome  tea,  450  note. 

Defrauding  government  of  tax  on  oleo- 
margarine, 460  not«. 


FOOD  AND  DRUGGS--co»«U 

Insecticide  Act  contrasted,  319  note. 
Misbranding  as  to  terms  of  weight  mad 

measure,  455  note. 
Practice  of  pharmacy  in  China. 

Application  for  license,  53. 

"Consul"  defined,  57. 

Container  of  drugs  labeled,  56. 

Effect  of  act  on  former  act,  57 

Enforcement  of  penalties,  57. 

Fraudulent  representations,  56. 

Issuance  of  license,  54. 

License  displayed  in  place  of  buaineas, 
64. 

License  to  practice,  63. 

Packages  labeled,  55. 

Penalties  for  violation  of  act,  67. 

Poisons,  sale,  etc.,  of,  64,  65. 

Prescriptions,  64,  56. 

Preservation  of  order,  64. 

Qualifications  of  pharmacist,  63. 

Record  kept  of  sales,  etc.,  65. 

Revocation  of  license,  54. 

Title  of  pharmacist,  use  when  prohib- 
ited, 57. 

Unlicensed    American    pharmacist   pro- 
hibited from  doing  business,  62. 
Pure  Food  Act  of  1906. 

Adulteration  as  affected  by  quantity  of 
adulterants  used  in  confectionery,  461 
note. 

"Filthy,  decomposed  or  putrid  vegeta- 
ble substance,"  451  note. 

Illustrations  of  misbranding,  464  note. 

"Injurious  to  health,"  461  note. 

Intention,  453  note. 

Misbranding  of  whisky,  454  note. 

Notice,  451   note. 

Purpose  of  act,  450  note. 

Slander  based  on  alleged  violation  of 
act,  45]  note. 

State  statutes,  451  note,  453  note. 

Sufllciency  of  evidence,  462  note. 
Sherley  amendment. 

Circulars  contained  in  package.  464 
note. 

Constitutionality,  454  note. 
Stamps  on  empty  packages,  destruction, 

450  note. 

FOREIGN  CORPORATIONS: 
Service  of  process  on.  577  note. 
Suits  by  and  against,  574  note. 

FOREST  RESERVES: 
See  TiMBEB  Lands  axd  Fobest  Resebves. 

FOREST  SERVICE: 

Expenses  of  co-operation  with  lighthouse 
service,  146. 

FRAUD: 

See  also  Bankhuptcy. 

Use  of  mails  to  defraud,  690  et  seq.  note. 

FREE  PASSES: 
See  Interstate  Commerce. 

FRUITS : 

Standard  barrel,  2. 

FUGtfTIVE  FROM  JUSTICE: 
See  Extradition. 
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GAME  ANIMALS  AND  BIKDS: 

Imported  game  subject  to  police  power  of 

state,  465  note. 
Migratory  game  birds  statute,  coostitv- 
tiomility  of,  455  note. 

GARNISHMENT: 
See  Bankbuptot. 

GAS: 

Locators  of  gas  lands,  167. 

GASOLINE : 

Carrying  on  passenger  steamers,  260. 

GLACIER  NATIONAL  PARK: 
Appeals  from  complaints,  208. 
Ceded  to  United  States,  207. 
Certification,  etc,  of  fees,  etc,  209. 
Disposition  of  fines  and  costs,  209. 
Donations  of  land,  213. 
Forfeiture  of  guns,  etc,  208. 
Hunting,  etc.,  prohibited,  207. 
Jurisdiction  of  complaints.  208. 
Jurisdiction  of  offenses,  207. 
Laws  governing  park,  207. 
Montana  laws  when  in  force,  207. 
Notice  to  Governor  of  Montana  of  passage 

of  act,  210. 
Powers  of  commissioner,  200. 
Process,  209. 

Residence  of  commissioner,  209. 
Resident  commissioner  appointed  to  aet 

on  complaints,  208. 
Rules  for  protection  of  property,  207. 
Salary  of  commissioner,  209. 

GRAND  JURY: 

Completion  of  investigations,  628  note. 
Proceeding  before  as  "case"  or  "cause,** 

609  note. 
Stenographer,    presence    in    grand    jury 

room,  564  note. 

HABEAS  CORPUS: 

Appeal  to  Supreme  Court,  592  note. 

Arrest  of  Chinese  unlawfully  in  United 
States,  409  note. 

Demurrer,  459  note. 

"DispdSe  of  the  party  as  law  and  justice 
require,"  459  note. 

Extradition  proceedings,  449  note. 

Hearing,  458  note. 

Interstate  rendition  proceedings,  458  note. 

Performing  office  of  writ  of   error,  457 
note. 

Review  of  findings  of  immigration  officer, 
459  note. 

Review  of  order  dismissing,  595  note. 

"Subjects  or   citizens   of   foreign   state, 
457  note. 

Validity  of  statute  creating  offense  pre- 
sumed, 458  note. 

HARBORS : 

See   Collisions:    Rivers,  Harbobs,  and 
Canals. 

HARRISON  ACT : 

Regulation  of  opium,  102. 

HARTERACT: 
See  Limitation  of  Vessel  Owners'  Lia- 
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HAWAII: 
Appeals  to  supreme  oourt,  624  note. 
Circuit  court  of  appeals,  appeals  to  136. 
Members    of    Legislature,    compensation 
and  mileage,  59. 

HEALTH  AND  QUARANTINE: 

Advancement  in  rank  of  health  officers 
in  Panama  zone,  223. 

Bill  of  health  where  vessel  "cleared"  from 
foreign  port,  459  note. 

Cattle  quarantine,  18. 

Epidemics,  prevention  of,  59. 

Hog  cholera  and  dourine,  investigation 
and  eradication  17. 

Live  stock  quarantine  regiilations  extend- 
ed, 329  note. 

Marine  hospitals,  admission  of  cases  for 
study,  59. 

HIGHWAYS: 

Right  of  way  over  public  lands,  719  note. 

UOAIESTEADS: 
See  PuBi.10  Lands. 

HOSPITALS  AND  ASYLUMS. 

Admission  of  cases  for  study  in  marine, 
59. 

Collections  from  inmates  of  soldiers* 
homes,  61. 

Government  hospital  for  insane,  con- 
demned machinery,  60. 

Isolation  of  diseased  Indian,  66. 

National  home  for  disabled  volunteer  sol- 
diers, persons  entitled  to  benefits,  61. 

HUSBAND  AND  WIPE: 
Nationality  of  American  women  married 
to  foreigners,  411  note. 

IMMIGRATION: 
See  also  Chinese  . Exclusion;   Citizen- 
ship; Naturalization. 
Administration  of  oath  by  inspector,  475 

note. 
Admissibility  of  evidence,  475  note. 
"Any  alien"  as  including  other  than  wo- 
man or  girl,  466  note. 
Burden  of  proof,  landing  in  violation  of 

law,  470  note. 
Classes  excluded  admission,  462  note. 
Commissioner    of    immigration    at    New 

Orleans,  61. 
Conclusiveness  of  decisions  461  note,  475 

note,  476  note. 
Conspiracy  to  illegally  land  aliens,  469 

note. 
Contract  labor,  440  note,  463  note,  460 

note. 
Cook  in  house  of  prostitution,  478  note. 
Deportation. 

Administration  of  oath,  475  note. 

Amending  warrant  of  deportation,  478 
note. 

"Any  law  of  the  United  SUtes,"  474 
note. 

Beginning  of  running  of  period  of  three 
years,  470  note. 

•dbuntry  whence  he  came,"  474  note. 

Fair  hearing,  471  note. 

Grounds,  470  note. 
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IMMIGRATION--oo»#U 
Deportation — oonfd. 

Habeas  corpus^  474  note. 

"In  violation  of  law,"  470  note. 

Kind  of  testimony,  473  note. 

Particularity    required    in    deportation 
proceedings,  471  note. 

Permanency  of  exclusion,  473  note. 

Place  of  deportation,  476  note. 

Power  of  Congress,  470  note. 

Review  by  courts,  473  note. 

Right  of  counsel,  472  note. 

Right  of  inspector  to  hear  deportation 
proceeding,  473. 

Temporary   absence   of   resident   alien, 
471  note. 

Three     years     previous     residence     no 
bar,  478  note. 

Warrant  of  deportation,  47(J  note. 
Due  process  of  law,  461  note. 
Finality    of    decision    of    special    inquiry 

board  on  diseased  persons,  469  note. 
Habeas  corpus,  459  note,  474  note. 
Head,  tax  on  alien  seamen,  462  note. 
**In  any  way  assists,  protects  or  promises 

to   protect   from    arrest,"    meaning   of, 

478  note. 
Insular    possessions,    seeking    admission 

from,  474. 
Importing  contract  labor. 

"Knowingly,"  467  note. 
Medical  care  and  treatment  of  alien  im- 
migrants. 

Who  liable,  469  note. 
Moral  turpitude,  464  note. 
Person    likely   to   become   public   charge, 

463  note. 

"Persons   who  shall   first   bring   action," 

467  note. 
Power  of  Congress,  462  note. 
Previous  admission  to  Philippine  Islands, 

464  note. 

"Procuring    or    attempting    to    bring    in 

prostitutes."  etc..  464  note. 
Prostitutes,  466  note. 
Res  judicata,  466  note. 
Rules  of  evidence,  475  note. 
Temporary  absence,  returning  after,  464 

note. 
Time  for  deportation,  478  note. 

IMMIT^ITY: 

Contrasted  with  pardon,  439  note. 

IMPORTS  AND  EXPORTS: 
^      Munitions  of  war. 

Indictment,  481  note. 
Jurisdiction  of  courts,  481  note. 
Shipment  to  foreign  territory,  480  note. 
Opium. 

Constitutionality    of    A«t   to    prohibit 

importation,  479  note. 
Exportation,  prohibition  of,  64. 
Importation,  prohibition  of,  62. 
Weight  of  circumstantial  evidence,  480 
note. 

INCOME  TAX : 

Clerks  to  collect,  73. 
Constitutionality.  511  note. 
Railroads  in  Alaska,  9. 
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INCOME  lAX—oont'd, 

Refund  of  penalties  imposed  for  failorv 

to  make  returns,  109. 
Salaries  of  clerks  collecting,  73. 

INDIANS: 

Act  to  remove  restrictions  of  allottees. 

Approval  by  court,  496  note. 

"Approved  rolls,"  494  note. 

Authority  of  commission,  494  note. 

Constitutionality  and  effect.  493  note. 

Deed  by  minor,  496  note. 

"Enrollment  records,"  494  note. 

"Except  as  otherwise   specifically   pro- 
vided by  law,"  496  note. 

Jurisdiction,  496  note. 

Lapse  of  time,  effect,  493  note. 

Not  retroactive,  494  note. 

Patent  not  issued,  493  note. 

Purpose  of  act,  494  note. 

Renewal  of  lease  for  agricultural  pur- 
poses, 494  note. 

Secondary      evidence      of      enrollment 
records,  495  note. 

Validity  of  mortgage,  496  note. 
Administration  of  oaths,  66. 
Admissibility    of     evidence,     land     office 

records,  490  note. 
Agreement   with    Choctaws   and    Chicka- 

saws,  487  note. 
Alienage  as  defense,  24. 
Alienation,  right  of,  482  note,  489  note, 

490  note. 
Allotment  certificate,  effect  of  490  note. 
Approval  of  deeds,  490  note. 
Arkansas  laws. 

Applicability,  485  note. 

Extension  to  all  persons  in  state,  489 
note. 

Review,  485  note. 
Ascertainment    of   legal    heirs    by    Secre- 
tary of  Interior,  498  note. 
Certificate    of*  competency    as    affecting 

liens  and  conveyances  by  operation  of 

law,  492  note. 
Citizenship  accorded  to  Indians,  488  note. 
Commissioner   of   Indian   Affairs,   duties, 

481  note. 
Conclusiveness  of  findings  of  commission 

to  Five  Civilized  Tribes,  486  note. 
Contracts  with  Indians,  482  note. 
Copies    of    deeds,    etc.,    as   evidence.    481 

note. 
Crimes,  484  note,  48o  note. 
Curtis  Act,  486  note. 
Death  of  allottee,  487  note. 
Depredation  claims,  24,  416  note. 
Devise  of  alienable  property,  489  note. 
Encouraging  industry,  appropriation   for 

and  report;,  67. 
Errors    in    allotments    and    patents.    489 

note. 
Five  civilized  tribes. 

Contracts  for  encouragement  in  relation 
to  enrollment,  prohibition,  67. 

Drainage  district  assessments,  65. 

Superintendent  appointed,  67. 
Heirs  of  deceased   Indian,  determination 

and  witnesses,  66. 
Hospitals,  66. 
Incarceration,  report  of,  66. 


INDEX. 


JNDlASS--oonfd. 

Indian  country,  484  note. 
Inheritance,  403  note. 
Intoxicating  liquors. 

Conspiracy  to  introduce,  482  note. 

Constitutionality  of  statute,  482  nots. 

Effect  of  Oklahoma  Enabling  Act,  482 
note,  486  note. 

Evidence,  482  note. 

Indictment,  duplicity,  486  note. 

Introduction  into  Indian  country,  482 
note,  485  note. 

Searches   and    seizures,   482    note,    484 
note. 

Territory  affected  by  Act,  483  note. 
Isolation     and     quarantine     of     diseased 

Indians,  6. 
Judgment  against  allottee,  490  note. 
Jurisdiction. 

Crimes     on     Indian     reservation,     696 
note. 
Heirship  and  descent,  488  note. 
L*rceny,  484  note. 
Lease  during  prior  lease,  488  note. 
Legitimacy  of  issue,  485  note. 
Murder,  484  note. 
Patents,  when  absolute  right  accrues,  489 

note. 
Reclamation  of  Indian  lands,  825  note. 
Recordation  of  lease  contracts,  490  note. 
Removal  of  member  of  tribal  council,  493 

note. 
Rights  of  allottee,  487  note. 
Sale. 

By  heirs  of  allotted  lands,  489  note. 

By  minor,  490  note. 

Of  growing  corn,  488  note. 
Taxation. 

Homesteads,  192  note. 

Surplus  lands,  492  note. 
Time  of  recording  lease,  487  note. 
Title  to  lands  deeded  to  deceased  Indiantp 

498  note. 
Tribal  marriages,  485  note. 
Trust   allotments,   disposal   by   will,   49$ 

note. 
Vesting  of  title  in  heirs,  490  note. 
Wills,  491  note,  498  note. 

INDICTMENTS: 

Defects  in  form,  438  note. 

INFANTS : 

Avoidance  of  minor's  contract  of  enlist- 
ment, 8M  note. 

INFRINGEMENT : 
See  CoPYRTGirr. 

INJUNCTION: 

See  also  Copyright. 
Antitrust  cases,,  278,  821  note. 
Appeals,  622  note,  630  note. 
Bankruptcy  proceedings,  607  note. 
Civil    rights,    617    note. 
Final  decision,  granting  or  refusing  inter- 
locutory injunction  as,  622  note. 
Forfeiture  proceedings,  suspension  of,  639 

note. 
Hearing  by  three  judges,  607  note. 
Interlocutory  injunctions,  606  note. 
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INJUNCTION— oonfd. 

■   Jurisdiction    of    bankruptcy    courts,    331 

note. 
Patent  suits,  677  note. 
Protection    of    federal   jurisdiction,   606 

note. 
Restraining  diversion  of  water,  825  note. 
Staying  proceedings  in  state  courts,  626 

note. 
Temporary  restraining  orders,  606  note. 
Void  state  judgments,   607   note. 

INSURANCE: 
Bureau  of  War  Risk  Insurance,  283. 

INTEREST: 

I'sury  by  bank,  643  note. 

INTERNAL  REVENUE: 
Ale,  additional  tax  on,  80. 
Banks  allowed  reduction  of  interest  pay- 
ments, 501  note. 
Beer. 
Additional  tax,  80. 
Collection,  80. 
Stamps,  80. 
Branding  distilled  spirits,  110. 
Certified  copy  of  record  as  evidence,  499 

note. 
Collection  districts,  number,  73. 
Collection  of  tax  on  spirits  removed  with- 
out deposit  in  warehouse,  499  note. 
Collectors,  number,  73. 
Corporation  tax. 

"Bank,   banking  association    or    trust 

company,"  509  note. 
Building  and  loan  associations,  liabil- 
ity to  tax,  508  note. 
"Carrying  on  business,"  606  note. 
Deductions,  508  note,  509  note. 
"Dividends,'*  506  note. 
^Doing  business,"  what  constitutes,  503 

note. 
'Engaged  in  business,"  506  note. 
'Expense  of  the  business,"  508  note. 
False  or  fraudulent  intent,  509  note. 
"Imposed,"  507  note. 
"Income,"  507  note. 
Nature,  503  note. 

"Tax  imposed  under  authority  of  state," 
507  note. 
Cotton  Futures  Act. 
Agents  to  enforce,  78. 
Appropriation   for  enforcing,   79. 
Bona    fide   spot    markets,    designation, 

76. 
Contract  of  sale,  form  and  context,  74. 
Definitions  and  construction,  74. 
Determining  cotton  values,  76. 
Enforcement  of  act,  78. 
Exemption  from  penalty  of  person  pay- 
ing tax,  79. 
Exemption   of  contract  from  taxation, 

74,  77. 
Informers,  reward  to,  79. 
Penalties  for  violation  of  act,  79. 
Payment  of  tax,  78. 
Rules  and  regulations,  78. 
Spot  markets,  designation,  76. 
Spot  markets,  effect  of  insufficient  num- 
ber, 76. 
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INTERNAL  BEVENUE— «oi»^dL 
Cotton  faturai  act— och»#'iI. 

Stamps,  78. 

Standards    of    cotton    officially    estab- 
lished, 77. 

Tax  on  contracts,  74,  78. 

Taxation  by  state  or  municipality,  79. 

Testimony    of   interested   persons,    im- 
munity from  prosecution,  79. 

Time  of  taking  effect,  80. 

Unenforceable  contracts,  78. 

United  States  Attorneys,  when  to  prose- 
cute, 79. 
Drawbacks. 

Goods   shipped   to   Philippine   Islands, 
109. 

Goods  shipped  to  Porto  Rico,  109. 
Exemption     from     payment     of     special 

taxes,  109. 
Fermented  liquor,  additional  tax  on,  80. 
Foreign  built  yachts,  tax  on,  828  note. 
Gauging,  etc.j  distilled  spirits,  110. 
Harrison  Act,  101. 
Income  tax. 

Constitutionality,  511  note. 

Railroads  in  Alaska,  9. 
Intoxicating     liquors,    exemptions    from 

special  taxes,  109. 
Marking  distilled  spirits,  110. 
Oleomargarine,  collecticm  of  tax  on,  499 

note,  503  note. 
Opium. 

Forfeiture,  72. 

Penalty  for  violation,  72. 

Regulations     respecting     manufacture^ 
71. 

Kfpeal  of  certain  laws,  72. 

Stamps  required,  72. 

Tax  on  manufacture,  71. 
Opium  and  coca  leaves,  act  affecting. 

Appropriation  for  enforcement  of  pro- 
visions, 108. 

Burden  of  proof,   107. 

Certified  copies,  106. 

Collection,  etc.,   of  special  taxes,   106. 

Constitutionality,    107    note. 

Disclosure  made  by   information,   105. 

Dispensing    drugs    by    physician,    104 
note. 

Duties  of  revenue  officers,  103. 

Effect   as  amending  or  repealing  pre- 
vious acts,  108. 

Enforcement  of  provisions,  108. 

Evidence,   107. 

Indictment,  duplicity,  104  note. 

Inspection  of  orders  and  returns,  105. 

Order  forms,  103. 

Payment  of  special  tax,  102. 

Penalties,  108. 

Persons  affected,   107   note. 

Persons  subject  to  tax,  102  note. 

Pleading  exemptions,  107. 

Preparations  containing  limited  quan- 
tities of  opium,  106. 

Registration,  102. 

Regulation  of  traffic,  101. 

Returns  by  registered  dealers,  105. 

Sales,  etc.,  on  written  orders,  102. 

Territory  affected  by  act,  104. 

Unregistered  persons,  when  traffic  pro- 
hibited, 105. 

Violations  of  act,  106,  108  note. 


INTERNAL  REVENUE— con rd. 
Porter,  additional  tax  on,  80. 
Refund  of  taxes,  etc.,  499  note,  501  note. 
Return  of  property  illegally  seized,  502 

note. 
Special  taxes. 
Bankers,  85. 
Billiard  rooms,  87. 
Bowling  alleys,  87. 
Brokers,  86. 
Circuses,  86. 
Commercial  brokers,  86. 
Commission  merchants,  87. 
Concert  halls,  86. 
Custom-house  brokers,  86. 
Museums,  86. 
Pawnbrokers,  86. 

Persons  exempt  from  payment,  109. 
Proprietors  of  theaters,  etc.,  86,  87. 
Theaters,  86. 

Tobacco  dealers  and  manufacturers.  87. 
Stamp  act. 
Adhesive  stamp  required,  89. 
Application  of  act  to  articles  in  Sched- 
ule B,  93. 
Articles  of  foreign  manufacture,  94. 
Bond  of  indemnity,  98. 
Bonds,  95. 

Bonds,   etc.,    of   government,    93. 
Cancellation  of  stamps,  90. 
Certificates,  98. 

Certificates  of  indebtedness,  95. 
Certificates  of  profits,  98. 
Chewing  gum,  100. 
Contracts,  98. 
Conveyances,  98. 
Cosmetics,  100. 
Debentures,    95. 

Declaration  of  manufacturer,  94. 
Deeds,  98. 

Distribution  of  stamps,  95. 
Drawbacks,  100. 
Entry   for   withdrawal   of  goods    from 

customs  bonded  .warehouse,  98. 
Entry  of  goods,   etc.,  at  customhouse, 

98. 
Exported  articles,  94. 
Express,  97. 

Failure  to   stamp,  89,   91,  93. 
Foreign  bonds,  92. 
Forging,  etc.,  stamps.  89. 
Freight,  97. 

Hiding  articles,  etc.,  to  evade  tax,  94. 
Insurance  policies,  98. 
"Manufacturer"  defined,  94. 
Passage   ticket,   99. 
Penalty,  89. 
Perfumery,  100. 
Power  of'  attorney,  99. 
Preparation  of  stamps,  95. 
Promissory  notes,  91,  97. 
Protest,  99. 
Provisions  of  other  acts  extended   to 

this  act,  100. 
Proxy,  99. 
Recording  unstamped  instruments.  92, 

93. 
Redemption  of  unused  stamps,  101. 
Removal,  etc.,  of  stamps  from  articles, 

etc.,  93. 
Sale,  etc.,  at  exchange,  board  of  trade, 

etc.,  96. 
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INTERNAL  REVENUE— coiU'il. 
Stamp  Act — cont'd, 

6aie,   etc.,   of   articleB  in   Schedule  B 
without  stamping,  93. 

Seat  in  palace  or  parlor  car,  99. 

Supplying  atampe,  91. 

Taxes   when   attaching   to   article,   94. 

Telegraph  messages,  97. 

Telephone  messages,  97. 

Time  of  taking  effect,  101. 

Wrong  kind  of  stamp,  93. 
Stamping  distilled  spirits,  110. 
Stockholder's  suit  to  enjoin  payment  of 

taxes,  449  note. 
Succession  tax,  601  note. 
War  Revenue  Act. 

Appropriation  for  salaries  and  expen- 
ses, 110. 

Extension,  110. 
Wines. 

Amount  of  taxes,  80. 

Collection,  80. 

Fortification,  82  et  seq. 

Stamps,  80,  81. 

INTERNATIONAL   LAW: 
See  Nbittbalitt. 

INTERSTATE  COMMERCE: 

"Accounts,  records  and  memoranda,"  538 

note. 
Annual  accounts  and  uniform  system  of 

accounting,  538  note. 
Antitrust  laws,  see  Tbade  Unions,  Era 
Attorney's  fee,  537  note. 
Authority  coniterred  on  Congress  by  com- 
merce clause,  oil  note. 
Authority  of  commission  to  inquire  into 
management    of    business    of    common 
carrier,   517   note. 
Baggage  regulations,  filing,  528  note,  555 

note. 
Carmack  amendment. 

Agreed  valuation,  544  note. 
Applicability    to   carriers   of   property 

only,  542  note. 
Baggage   cliecks  as  receipts,  543  note. 
Bill  of  lading.  .542  note. 
Character  of  shipment,  542  note. 
Constitutionality,  540  note. 
Costs,  554  note. 

Delay    in    transportation   as    imposing 
liability  on  initial  carrier,  551  note. 
Effect  on  state  statutes,  541  note. 
Initial  carrier,  liability  of,  548  note. 
Initial  carrier,  who  is,  543  note. 
Issuance   of   receipt   or  bill  of  lading, 

542   note. 
Joint  liability  of   initial  and  connect- 
ing carrier,  551  note. 
Jurisdiction  of  state  courts,  553  note. 
Limitation  of  liability,  544  note. 
Limiting  duty  to  transport  witli   rea- 
sonable dispatch,  547  note. 
Loss  by  fire  not  due  to  negligence,  548 

note. 
Oral  contract  of  shipment,  543  note. 
Pleading  amendment,  553  note. 
Power    of    connecting    carrier    to    en- 
graft conditions  on  shipper's  contract 
with  initial  carrier,  54.3  note. 
Reason  for  amendment,  540  note. 


861 


INTERSTATE  COMMERCE— oonM. 
Carmack  amendment — oonfd. 

Receipt,  542  note. 

Recovery  against  other  than  initial 
carrier,  550  note. 

Special  damages,  554  note. 

Sufficiency    of   evidence,    553    note. 

Termination  of  limitation  of  liability, 
548  note. 

Through  bill  of  lading  as  determining 
character  of  shipment,  542  note. 

What  constitutes  transportation  from 
point  in  one  state  to  point  in  an- 
other, 542  note. 

Wrongful  delivery   as  imposing  liabil- 
ity on  initial  carrier,  552  note. 
Choice  of  routes,  538  note. 
Commerce  Court,  jurisdiction,  567  note. 
Commissioner's   findings,   who   may   take 

advantage  of,  536  note. 
'  Commoditiee  clause,  526  note. 
Common-law  right   of   interstate   carrier 

to  assume  liability,  512  note. 
Complaint   for   reparation,   538   note. 
Conclusiveness  of  decision  of  commission 

as  to  preference,  558  note. 
Constitutionality  of  statute,  633  note. 
Demurrage,  528  note,  530  note. 
Determination    of    wliether    commerce    is 

interstate  or   intrastate,   512   note. 
Disclosing  information  of  shipments,  559 

note. 
Discrimination,  523  note. 
Discriminatory  car  service  with    respect 

to  coal,  513  note. 
Elkins  Act,  523  note. 
Embargo  on  cars,  530  note. 
Eqiiipment  of  cars,  jurisdiction  to  pass 

on,  528  note. 
Evidence  of  damages,  517  note. 
Exchange  of  supplies,  123. 
Exchange  of  transportation   for   services 

rendered,  531  note. 
Extension  of  credit  to  shipper,  531. 
Facilities  for   interchange  of  traffic,  614 

note. 
Failure  to  deliver   shipments,   action   in 

state  court,  520  note. 
Failure  to  establish  rate,  515  note. 
Failure   to    furnish    cars,    514    note,    519 

note. 
Failure  to  post  lawful  freight  rate,  516 

note. 
Federal  Trade  Commission. 

Acts  to  regulate  Congress  defined,  113. 

Antitrust  acts  defined,  113. 

Bureau  of  Corporations  abolished,  113. 

Buying  out  competitor,  121   note. 

(Classified   civil   service,   112. 

Commerce  defined,  113. 

Corporation  defined,  113. 

Creation,  112. 

Depositions,  117. 

Discontinuance  of  competitive  method, 
122  note. 

Documentary  evidence,   113,  117. 

Estimates    if  or     expenditures,     submis- 
sion to  Congress.  123. 

Exclusive    agency    and    territory,    120 
note. 

Expenditures,   112. 

Incriminating  evidence,   117. 
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GARMACK  AMKNDAIEXT— cofUU 
Federal  Trade  Comtniasion — oonVd, 

Jurisdiction,  119  note. 

lianufacture  and  sale  of  repair  parts 
for  unpatented  articles,  122  note. 

Master  in  chancery,  acting  as,  116. 

Membership,   112. 

Penalties,  118. 

Powers,  114  et  seq. 

Practice,  123  note. 

Principal  office,  113. 

Private  rights  only  affected,  121  notei 

Prohibiting  unfair  competition,  114. 

Records,  etc..  of  governmental  depart- 
ments furnished,  117. 

Rent  of  office.  112. 

Repeal  of  antitrust  acts,  119. 

Rulings  of  commission,  119  et  seq.  note. 

SalarieH,  112. 

Seal,  112. 

Transfer  of  employees,  etc.,  from  Bureau 
of  Corponitions,  113. 

Vacancies,  112. 

Violati^on  of  state  statutes,   121   note. 

Witnesses,   attendance  of,    117. 
Filing  baggage  regulations,  528  note. 
Filing  tariff  rates,  528  note. 
Findings  and  order  of  Commission,  533 

note,  535  note. 
Free  passes. 

Carriers  affected,  527  note. 

Enjoining  issuance  of,  524. 

Exemption  from  liability,  528  note. 

"Families,"  527  note. 

Interchange  of,  556  note. 
Freight  when  part  of  interstate  commerce, 

612  note. 
Guaranteeing  rates  over  connecting  lines, 

530  note. 
Honest  mistake  or  omission  from  report, 

659  note. 
Indictment  for  discrimination,  532  note. 
Initial  carrier  of  goods. 

Liability  for  loss  occurring  on  connect- 
ing road,  124. 

Limitation  of  liability,  124. 

Notice  of  claims,  124. 
Inspection  of  accounts,  etc.,  517  note. 
Interchange  of  passes,  520  note,  555  note. 
Interest,  537  note. 
Intoxicating  liquors, 

Constitutionality  of  statute,  561   note. 

Duty  of  carriers,  563  note. 

Importation  for  own  use,  522  note. 

Liability  of  carrier  for  nondelivery  of 
liquor  transported  in  violation  of 
statute,  563  note. 

Purchase   for    personal   use,   563   note. 

Purpose  of  statute,  562  note. 

Sales  by  traveling  salesman,  522  note. 

Sales  in  barrooms  on  vessels,  522  note. 

State  laws,  521  note,  561  note,  563  note. 
Jurisdiction. 

Commission,  532  note. 
Federal  courts,  516  note. 

State  courts,   516  note,  519  note,  620 
note,  533  note. 
''Knowingly     granting    concession,"    530 

note. 
Long  and  short  haul,  556  note. 
Tionger  and  shorter  route,  514  note. 
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CARMACK  AMENDMENT— confd. 

Marking  packages  in  interstate  commerce 
694  note. 

"Milling  in  transit"  privileges,  523  note. 

Offenses. 

Failure   to   mark   packages   containing 

intoxicating  liquors,  694  note. 
Transporting  explosives,  694  note. 

Overcharges,  recovery  in  state  court,  520 
note. 

Pavmcnt    of    commission    to    shipper    or 
forwarder,  5:?()  note. 

Persons  alTectt>d  l)v  Interstate  Commerce 
Act,  512  note. 

Pipe  lines,  524  note. 

Posting,   529  note. 

Prerequisite  to  prosecution  for  discrimi- 
nation, 532  note. 

Prima    facie    evidence,    findings    as,    533 
note. 

Printing,  filing  and  posting  schedule  of 
rates,  515  note. 

"Privileges  and  facilities,"  515  note. 

Prize  fight  films,  sending  by  mail  or  ex- 
press, 702  note. 

Proof  of  damage  resulting  from  discrimi- 
nation, 534  note. 

Proof  of  rebates,  532  note. 

"Published  as  aforesaid,"  529  note. 

Pu  1)1  i shed   rates,   binding   effect   on   ship- 
per. 529  note. 

Rate  for  transportation  of  fruit,  532  note. 

Reasonableness  of  rates. 

Power  of  commission  as  to,  558  note. 

Relmten.  523  note,  532  note. 

Record  on  appeal,  532  note. 

Reparation  order,  sufliciency  of,  535  note. 

Reports. 

Carriers,  5.59  note. 
Investigations,  518  note. 

Review    by    courts,    533    note,    602    note. 

Sale  of  ticket  over  prohibited  route,  531. 

Self-incriminating     disclosures     by     wit- 
nesses in  proceedings,  522  note.  * 

Special  rates,  rebates,  etc.,  prohibited. 
Authority    of    agents    of    carrier,    612 

note. 
Scope  of  statute.  512  note. 
Unjust    discrimination,     what     consti- 
tutes, 513  note. 

State   statutes,   513   note,   617   note,   524 
note,   540   note. 

Subsequent  tariff  changing  rates,  effect  of. 
523  note. 

Sufficiency  of  reparation  order,  535  note. 

Switching  charges,  5.33  note. 

Switching  empty  cars  as  interstate  com- 
merce, 512  note. 

Switching  facilities  and  service,  514  note, 

528  note. 
Tariff  rates,  filing.  528  note. 
Telegraph  companies,  554  note. 
"Terminal  charge,"  528   note, 
'^le  passage  of  this  act"  construed,  534 

note. 
"Transportation,"  511  note. 
Undue  preferences,  613  note. 
Uniformitv  of  treatment,  614  note. 
Water  transportation,  555  note. 
Webb-Kenyon  Act,  561,  note. 
Wilson    Act,   521    note. 
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INTOXICATING  UQUOBS: 
See  alBO  Interstate  ComiEBCB. 
Additional  tax,  80  et  seq. 
Illegal   shipment,   jurisdiction,   439  note. 
Indian    country,    introduction    into,    482 

note. 
Webb-Kenyon  Act,  561  note. 
Whisky,  what  constitutes,  454  note. 
Wilson  Act,  521  note. 

INVENTIONS  : 
See  also  Patkxts. 
Riglit  of   War   Department  to  use,  802. 

IRRIGATION: 
See  also  Watbbs. 
Carey  Act,  716  note. 

ISTHMUS  OF  PANAMA: 
See  Panama  Canal. 

JUDGES: 

See  also  Judiciary. 

Circuit  judge  designated  to  hold  district 

court,  615  note. 
"Fees,  salary  or  compensation,"  meaning, 

617  note,  623  note. 
Punishing  contempt,  628  note. 
Qualifications,  613  note,  615  note. 

JUDGMENTS: 

See    also    CiBcciT    Coubt    of    Appeals; 

District   Coitrts;   Supreme  Court. 
Evidence  in  antitrust  cases,  271. 
"Final    decree,"    what    constitutes,    629 

note. 
Finality  under  Bankruptcy  Aet,  137. 
Vacation,  615  note. 
When  final,  500  note. 

JUDICIAL  DISTRICTS : 
See  Judiciary. 

JUDICIAL  OFFICERS: 

See  also  Judges. 

"Attorney    or    counselor,"    who    la,    564 
note. 

Clerks. 

Fees,  126,  564  note. 
Salaries,  126. 

Docket  fee  of  attorney,  564  note. 

"Fees,  salary  or  compensation,"  617  note. 

Marshal. 

Double  fees  in  certain  states,   126. 
Execution  of  process  by,  564  note. 
iSalaries,  126. 

Referee    as    including    referee    in    bank- 
ruptcy,  564   note. 

Solicitors  for  Interior  and  Post  Office  De- 
partments,  126. 

Stenographer,    presence    in    grand    jury 
room,  564  note. 

JUDICIARY: 
See  also  Amount  in  Controversy;  Cir- 
cuit   Court    of    Appeals;  *  District 
CovRT;    Judges;    Judicial   Officers; 
JuRT:  Removal  of  Causes;  Supreme 

COI'RT. 

Amendments,  137. 

Absent    defendants    in    suits    to    enforce 

liens,  etc.,  500  note. 
Arkansas   eastern   district. 

Boundaries  changed,  142. 
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JUDICIARY'-oofa'd. 

Arkansas  eastern  district— oon-t'tf. 

Jurisdiction  of  pending  cases,  142. 

Terms  of  court,  133. 
Circuit  court  of  appeals. 

Finality    of    judgments,    137. 

Jurisdiction,  136. 
Circuits,  135. 
Conformity  Act,  609  note. 
Court   of   customs   appeal,    decisions 

viewable,  132. 
DiHtrict  court. 

Admiralty  causes,  jurisdiction,  566  note 

Crimes,  jurisdiction,  566  note. 

Establishment,   130. 

Residence  of  judges,  130. 
Diverse  citizenship,  see  District  Courts. 
Equitable  defenses  in  actions  at  law,  187. 
Equitable  jurisdiction,  607  note. 
Finality  of  judgments  of  circuit  court  of 

appeals  in  bankruptcy  cases,  137. 
First  circuit,  composition,  135. 
Georgia  northern  district,  boundaries  en- 
larged,  139. 
Georgia  southern  district. 

Additional  district  judge,  139. 

Vacancy  in  office,  139. 
Jurisdiction  in  suits  by  or  against  rail- 
road companies,   137. 
Laws  of  states  as  rules  of  decision,  607 

note. 
North  Carolina  judicial  districts,  184. 
Object  of  Act,  629  note. 
Ohio  judicial  district. 

Boundaries,  141. 

Jurisdiction,  41. 

Jurors,  141. 

Terms,  141. 
Pennsylvania. 

Additional  district  judge,  129. 

Judicial  district,  129,  133. 

Vacancy  in  office,  129. 
Place  of  bringing  suit,  see  District  Courts. 
Repeal  of  section  244,  137. 
Review  of  judgments  of  state  courts,  136v 
Saving  clause,  scope  of,  628  note. 
Service  of  process,  577  note. 
South  Carolina  judicial  district. 

Additional  district  attorney,  140. 

Additional  district  judge,  140. 

Additional  marshal,   140. 

Office  of  clerk,  140. 

Pending  causes,  by  whom  heard,  140. 

Terms,  140. 
Suit  brought  on  wrong  side  of  court,  137. 
Suits  arising  under  constitution,  laws  or 

treaties,  see  District  Courts. 
Suits  by  assignees,  see  District  Courts. 
Suit    by    United    States,    see    District 

Courts. 
Supreme  court,   review  of  judgments  of 

state  courts,  135. 
Trial  without  a  jury,  568  note. 
West  Virginia  judicial  district,   181. 

JURISDId^ON: 
See  JiTDicTARY;    District  Courts;    Cir- 
cuit   Court    of    Appeals;    Supremk 
Court. 

JURY: 
See  also  District  Courts;    Railroads.. 
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JURY— ocwfd. 

(*hallenger8,  614  note. 
Conformity  Act  as  affecting,  610  note. 
Discrimination  in  selection  of,  412  note. 
Trial  without,  568  note. 

KIDNAPPING: 

Bringing  kidnapped   person  into  United 

States,  694  note. 
Peonage,  630  note,  604  note. 

LABOR: 

See  also  Trade  Unions  and  Com ri na- 
tions AND  Trusts. 

Antitrust  laws,  labor  organizations  not 
within,  272. 

Constitutionality  of  statute  prohibiting 
unjust  requirements  as  conditions  to 
employment,  631  note. 

Exceptions  and  review,  631  note. 

Lawfulness  of  labor  unions,  817  note. 

^'Public  works,"  meaning,  630  note. 

LABOR  SAVING  DEVICES: 

Exchanges  of,  in  government  establish- 
ment, 50. 

LACEY   ACT: 

Imported  game  subject  to  police  power  of 
state,  455  note. 

LA   FOLLETTE  ACT: 
See  Seamen. 

LEAVE   OF    ABSENCE: 

Employees  in  Department  of  Agriculture^ 

2. 

LEGACIES  AND  DEVICES: 
See  also  Indians. 

Refund  of  legacy  tax  on  continuing  in- 
terest, 501  note. 
^Succession  tax,  501  note. 

LIENS : 

See  also  Shipping  and  Navioation. 
Suit    to    enforce,    what    constitutes,    690 
note. 

LIFE-SAVING  APPLIANCES: 
See  Coast  Guard;  Seamen. 

LIGHTS  AND  BUOYS: 

Administration  of  oaths  bv  chief  clerks, 

145. 
Lighthouse  service. 

Construction  of  buildings,  144. 

Expenses   of   co-operation   with    Forest 
Service,  145. 

Improvements,  144. 

Leaves  of  absence,  144. 

Payment  on  proper  vouchers,  144. 

Shipwrecked  persons,  144. 

Supplies,  144. 

Wages,  144. 
Obstruction  to  navigation,  penalties,  146. 

XTMITATION  OF  LIABILITY: 
See  also  Interstate  Commerce. 
Loss    occurring    on    connecting    railroad, 
124. 
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LIMITATION     OF     VESSEL     OWNERS' 

LIABILITY : 
Articles  included  as  passenger's  baggage, 

631. 
Claim  of  the  United  States,  634  note. 
Constitutionality  of  statute^  636  note. 
Direct  personal  contracts,  635  note. 
Dry  docks  as  ''vessels,"  635  note. 
Foreign  vessel,  633  note. 
Barter  Act. 

Burden  of  proof,  636  note,  697  note. 

Due  diligence,  636  note. 

Loading  of  vessel,  637  note. 

Manner  of  stowing  cargo,  637  note. 

Navigation   and   management   of  ship, 
637  note. 

Negligence  in  storage,  636  note. 

Negligence  of  owner  or  servants,  635 
note. 

Negligence  of  vessel,  637  note. 

New  liability,  636  note. 

Peril  of  navigation,  G37  note. 

Seaworthy  vessel,  636  note,  637  note. 

Strict  construction,  636  note. 
Jurisdiction,  632  note. 
Other  statutes  contrasted,  632  note. 
Purpose  of  statute,  631   note. 
Scope  of  statute,  632  note. 
When  only  one  claim,  634  note. 

LIVE  STOCK: 
See  Animals. 

LOCOMOTIVE  BOILERS: 
See  also  Railroads. 
Inspection,  216. 

LOGS  AND  LOGGING: 

Rules   regulating  running  of   loose  logs, 
794  note. 

LOTTERIES: 

Mailing  matter  pertaining  te,  61)9  note. 
Using  mails  as  crime,  690  note. 

MAIL: 

See  Postal  Sebvice. 

MANDAMUS: 

Substitute   for  appeal  or  writ  of  error, 
591  note. 

MANN   ACT: 

See  White  Slave  Tbafpio. 

MARINE  CORPS: 
See  Navy. 

MARINE  HOSPITALS: 
Admission  of  cases  for  study,  69. 

MARINE  INSURANCE: 
See  Tbeabubt  Depabthknt. 

MARITIME  LIENS: 
See  Shipping  and  Navigation. 


MARRIED  WOMEN: 

Nationality  of  American  women 
te  foreigners,  411  note. 
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MARSHALS : 
Bonds,  126. 

Double  fees  in  oeriaiB  statea,  120. 
Execution  of  process  by,  564  note. 
Payment  of  salaries  by,  126. 
Salaries,  126. 
South  Carolina  judicial  district,  140. 

MASSACHUSETTS: 
Boundary  line,  258. 

MASTER  AND  SERVANT: 

Employers'  Liability  Act,  see  Railboadb. 
Seamen  in  command  as  fellow  servants, 
251. 

MASTER  IN  CHANCERY: 

Federal  Trade  Commission  as,  116. 

MEAT  INSPECTION : 
See  Animals. 

MERCHANT  VESSELS: 

See  OFFicixs  of  Merchant  Vessels; 
Seamen;  Shipping  and  Navigation; 
Steam  Vessels. 

MILITARY  ACADEMY. 
Admission  of  cadets,   147. 
Collection  of  wharf  dues  at  West  Point, 

147. 
Technical  and  scientific  supplies,  purchase 
of,  147. 

MILITARY  ESTABLISHMENT: 

See  War  Department  and  Miutabt 
Establishment. 

MILITARY   SCHOOLS: 
See  Military  Academy. 
Sales  by  supply  department  to  army,  46. 

MILITIA : 

Field  artillery,  care  of  horses  and  ma- 

terials,  305. 
Naval  Militia  Act. 
Accounts,  152. 
Allowances,  150,  152. 
Ammunition  furnished,  165. 
Appropriations,  153. 
Attendance  at  school,  163. 
Bonds,  152. 

Commencement  of  pay,  151. 
Conditions  precedent  to  service,  150. 
Courts-martial,  150. 
Detail  of  officers  by  Secretary  of  Navy 

for  instruction,  154. 
Detail   of   officers   or   enlisted   men   of 

navy,  154. 
Disbursing  officers,  162. 
Duties,  152. 
Enlinted  men,  149. 
Equipment,  149. 
Examination  of  applicants  for  commit- 

sions,   1.55. 
Expenditures    by    Secretary    of    Navy, 

how  met,  155. 
Failure  to  obey  President's  call,  160. 
Inspections,   152. 
Instruction   in  firing,  156. 
Manning  vessels,  149. 
Organization,   148,  149. 


MILITIA— oof»«U 
Naval  Militia  Act — oonVd, 

Participation   in   annual   allotment  of 

funds  b^  Congress,  154. 
Participation  in  cruise,  etc.,  162. 
Pay,  160,  152. 
Payment  to  state,  etc.,  of  allotment  for 

arms,  162. 
Pensions,  156. 
Precedence  over  volunteer  naval  force, 

149. 
President's  authority  to  call  forth,  149. 
Purchase  of  supplies  by  state,  etc.,  153. 
Rank,  152. 

Rank  of  officers,  150. 
Regulations  governing   service,   160. 
Report  of  expenditures,  151. 
Returns    made    by    adjutant    general, 

loJ. 
Secretary  of  Navy  to  issue  arms,  etc., 

151. 
Term  of  service,  149. 
Transmission  of  returns  of  Congress, 

151. 
Vessels,   149. 
Validity  of  order  of  Secretary  of  War, 

638  note. 

MINERAL   LANDS,    MINES    AND    MIN- 
ING: 

See  also  Public  Lands. 

Acceptance  of  lands,  etc.,  from  state,  168 

Affidavit  of  posting,  640  note. 
Burden  of  proof,  639  note. 

Bureau  of  Mines. 
Details  of  employees,  159. 
Report,  159. 

Cloud  upon  title,  notice  of  forfeiture  as, 

639  note. 

Coal  lands  in  Alaska,  see  Alaska. 
Conclusiveness  of  patent,  641  note. 
Departure    of    vein    from    perpendicular, 

638  note. 
Experiment  stations,  158. 
"Forfeiture,"  meaning,  639  note. 
Insufficient  personal  notice,  640  note. 
Lands  containing  phosphate,  etc. 

Agricultural  entry,  195. 

Contesting  character  of  lands,  196. 

Reservations,  195. 

Validation   of  locations,   167. 

^Vithdrawal  of  lands  subeequent  to  en- 
try thereon,  196, 
Location  notice  on  relocation,  639  note. 
Locators  of  mineral  oil  and  gaa  lands, 

157. 
Lode  or  vein  known  to  exist,  641  note. 
Mining  claim,  how  acquired,  640  note. 
Notice  of  forfeiture  as  cloud  upon  title, 

639  note. 

Possession  of  coal  lands,  641  note. 

Possession  of  locators,  639  note. 

Privity  of  earlier  and  later  claimants, 
639  note. 

Proof  of  location.  641  note. 

Safety  stations,  158. 

South  Dakota  mineral  lands,  exploration 
and  purchase,  158. 

Temporary  injunction  to  suspend  for- 
feiture proceedings,  639  note. 

Title  to  ore  found  at  intersection  of  two 
or  more  veins,  641  note. 


856 


INDEX. 


MINERAL    LANDS,    MINES    AND   MIN- 
ING—oo»«U 
Vein   defined,  63S  note. 
Withdrawals  by  President,  638  note. 

MINES  AND  MINING: 
See  Mineral  Lands,  Minbs  and  Mnmio. 

MISBRANDING: 
See  AoBicuLTUBB;   Food  and  Dbu<M. 

MONETARY  COMMISSIONS: 
See  National  Banks. 

MONOPOLIES : 
See  Interstate  Comicesice;   Trade  Un- 
ions and  Combinations  and  Trusts. 

MORTGAGES : 
See  Bankruptct. 

MOTHER'S  DAY: 
Designation,  160. 
Display  of  flag,  160. 

MOTOR  BOATS: 
See  Stbai£  Vessels. 

MOVING  PICTURES: 
Sending  prize  fight  films  by  mail  or  ex- 
press, 702  note. 

MUTINY : 
Evidence     warranting     conviction,     696 
note. 

NATIONAL  BANKS: 

Actions  by  and  against,  646  note. 
Additional  circulation,  161. 
Amount  of  recovery,  643  note. 
Changing:  place  of  transaction   of  busi- 
ness, d43  note. 
Comptroller    of    Currency,    powers,    645 

note. 
Concurrent  jurisdiction  of  state  courts, 

646  note. 
Conveyance  of  real  estate  to  secure  debts, 

642  note. 
Embezzlement,  643  note. 
Federal  reserve  banks. 

Discounts  and  acceptances,  164. 

Powers,    164. 

Reserves,  162. 
Highest  rate  allowed  by  state  law,  643 

note. 
Indictment,  643  note. 
Interlocking  directors,  see  Trade  Unions 

AND  Combinations  and  Trusts. 
Jurisdiction,  643  note. 
Liability    as   affected   by    suspension   of 

bank,  643  note. 
National   currency   associations,   161. 
National  monetary  commission,   161. 
Object  of  restrictions,  642  note. 
Personal  exemption  of  trustees,  643  note. 
Real  estate  for  banking  house,  642  note. 
Receivers. 

Actions  against.  64  note. 

Authority  to  bring  suits,  644  note. 

Enforcement  of  liability  of  sharehold- 
ers, 644  note. 

Sale  of  property  by,  644  note. 


NATIONAL  BANKS-^oonrd. 

Requisites  of  organization,  642  note. 
State  statute  prescribing  mode  of  prose 

dure,  642  note. 
State  taxation,  644  note. 
Tax  on  circulation  of  bank  notes,  161. 
Ultra  vires  acts,  642  note. 
Usurious  interest,  643  note. 

NATIONAL  CEMETERIES: 
See  CsMirnBRiBS. 

NATIONAL  CURRENCY  ASSOCIATIONS: 
See  National  Banks. 

NATIONAL  FORESTS: 

See  Timber  Lands  and  Forest  Rxseevbs. 

NATIONAL  HOME  FOR  DISABLED  VOL- 
UNTEER SOLDIERS: 
Persons  entitled  to  benefits,  61. 

NATIONAL   MONETARY    COMMISSION: 
Extension  of  time  for  creating,  161. 

NATIONAL  PARKS: 
See  Public  Parks. 

NATIONAL  SOLDIERS'  HOMSz 
See  Hospitals  and  Asylums. 

NATURALIZATION : 
See  also  Citizenship:  Navy. 
Alien  minor,   656   note. 
Appeals,  595  note. 

Certificate    illegally   procured,    654   note. 
Certificate   of   Department   of   Commerce 

and  Labor,  652  note. 
Computing  seven  year  period,  752  note. 
Declaration  of  intention. 

Declaration  made  under  previous  law, 
648  note. 

Form,  649  note. 

Issue  of  naturalization  papers  without, 
648  note. 

Prematurely    or    untimely    made,    654 
note. 

Renunciation    of    allegiance,    649,    654 
note. 
Discharged  soldiers,  653  note. 
Errors  of  procedure,  655  note. 
Establishing  period  of  residence  in  state, 

653  note. 
Fees,  653   note. 

"Five  years,"  meaning,  656  note. 
Good  moral  character,  645  note,  653  note. 
"In  the  following  manner  and  not  other- 
wise," 647  note. 
Judgment  of  state  court  as  res  judicata, 

655  note. 
Jurisdiction,  655. 
Mistake  in  renunciation  of  allegiance,  654 

note. 

"Resided  continuously,"  meaning  of,  652 

note. 
Residence    abroad    before    naturalization, 

646  note. 
Seamen,  naturalization   of,   647   note. 
Second  application,  651  note. 
Suflficiencv  of  renunciation  of  allegii 

CA'.^  note. 
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JTATURALIZATION— oo»«U 
Th/ie  of  filing  final  application  for  cit- 
izenship, 650  note. 
"White  persons/'  meaning,  646  nottii 

NAVAL  ACADEMY: 

Enlisted  men,  appointment  ol,  171. 

NAVAL  MILITIA: 
See  Militia. 

NAVIGATION: 
See  Coast  Guabd;   Golusions;   Lights 
AND  BuoTs;    Seamen;    Shipping  and 
Navigation;  Steam  Vessels;  Vessels. 

NAVY: 

See  also  Militia  ;  Officers  of  Mesc^ant 

Vfjssels;    Rivers,   Habbobs   and   Ca- 
nals. 
Admiral,  re-establishment  of  grade,  177. 
Advisory  committee  for  aeronautics. 

Duties,  172. 

Establishment,  172. 

Membership,  172. 

Reports,  172. 

Rules,  172. 
Assistant   naval   constructors,   eligibilitj 

of  officers  of  line,  179. 
Aviators,   pay   and   allowance,   174. 
Bureau   of    Equipment   abolished,    171. 

CliapIainB,   170. 
Chief  of  Naval  Operations. 

Appointment,   171. 

Creation  of  office,  171. 

Duties,  171. 

Pay  and  allowances,  178. 

Succession,   172. 

Who  may  serve,  178. 
Clothing  outfit,  issuance,  173. 
Corporals,  increase  of  numbers,  179. 
Court-martial   of  prisoners,  commutation 

of  rations,  179. 
Enlisted  men. 

Number,  170. 

Retired  list  called  into  active  service, 
177. 

Shore   duty,   rations   or    commutation, 
171,  180. 
Gratuity  pay,  deductions,  174. 
Gunnery  sergeants,  increase  of  numbers, 

179. 
Hydrographic  Office,  detail  of  officers  to, 

173. 
Injuries  to  aviators,  gratuities  and  pen- 
sions, 175. 
Issue  of  flags  used  at  funerals,  170. 
Marine     corps,     increased     compensation 

while  on  sea  duty,  179. 
Marines  on  shore  duty,  rations  or  commu- 
tation, 171. 
Medal  of  honor. 

Awarded  to  whom,  173. 

President   to   prepare,   173. 
Naturalization  of  aliens  in  navy  or  ma« 

rine  corps,   167. 
Naval  academy,  appointment  of  enlisted 

men,   171. 
Naval  home,  169. 

Naval  Home  property,  disposition  of  pro- 
ceeds of  sales,  173. 
Naval  reserve,  establishment,  176. 
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NAVY— oofU'A 

Officers  engaged  ia  constructing  Panama 
Canal. 

Advancement  in  rank,  222. 

Effect  of  advancements  on  numbers  and 
grades,  223. 

Pay  on  retirement,  223. 

Recognition  of  services,  222. 

Retirement,  223. 
Officers'  mileage,  167. 
Officers  of  construction  corps,  172. 
Overhead  charges,  171. 
Pay  clerk. 

Appointment,  177. 

Limitation  as  to  age,  178. 

Number,  178. 

Pay  and  allowances,  177. 

Qualifications,  178. 
Paymaster's  clerk,   title  changed,   177. 
Privates,  decrease  in  number,  180. 
Rations   and  commutation,   enlisted   men 

on  shore  duty,  180. 
Recruiting  seamen,  173. 
Retired  officers  emploved  on  active  duty, 

174,  667  note. 
Sales  to  officers,  etc.   of  articles   out   of 

subsistence  stores,  180. 
Shells  and  projectiles,  purchase,  169. 
Shore  duty. 

Assignments,  167. 

Officers    performing    engineering    duty, 
172. 
Transportation  of  fuel,  179. 
Useless  papers  destroyed,  172. 
Vice-admiral,   re-establishment   of   grade, 

177. 

NEGLIGENCE : 
See  Railboaos. 

NEUTRALITY: 

Authority  given  President,  180. 

Enforcement,  180. 

Munitions  of  war,  shipment,  480  note. 

Penalties,  180. 

Transportation  of  arms,  etc.,  to  foreign 

country,  668  note. 
Withholding  clearance,  180. 

NEW  MEXICO: 

Debts  and  liabilities,  801  note. 
Jurisdiction  of  Circuit  Court  of  Appeals, 
801  note. 

OBSCENE  MATTER: 
Mailing,  689  note. 

OaiOCO  NATIONAL  FOREST: 

See  Timber  Lands  and  Fokest  Rbsbbvbs. 
Consolidation  of  lands,  264. 


OFFICERS  AND  EMPLOYEES: 
Accountants  and  experts,  pay,  202. 
Lump  sum  appropriations  for  additional 

compensation,  49. 
Per  diem  allowance,  49. 
Promotions,  49. 

Samples  furnished  state  and  municipal,  3. 
Traveling  expenses,  202. 
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OFFICKRS  OF  MERCHANT  VESSELS: 
Inspector's  decisioiiB,  finality,  6i38  note. 
Licensed  officers. 

Assisting  inspectors  in  examination  ol 
▼easels,  182. 

Duties,  182. 

Revocation  of  license,  182. 
License  to  pilots,  658  note. 
Watch  officers. 

Licenses,  182. 

Naval  service,  182. 

Pensions,  182. 

Renewal,  182. 

Suspension,  182. 

Term,  182. 

OFFICERS  OF  MILITIA: 
See  MiUTiA. 

OIL: 

Locators  of  oil  lands,  157. 

OKLAHOMA : 

Control  of  liquor  traffic,  800  note. 
Enabling  act,  effect  of,  800  note. 
Extension  of  law  of  descent  and  distribu- 
tion, 801  note. 
Jurisdiction  of  probate  courts,  801  note. 
Remanding  cases,  800  note. 

OLEOMARGARINE : 
See  Agriculture;  Intrsnal  Revenue. 

OPIUM: 

Prohibition  of  exportation. 

Informers,  64. 

Penalty,  64. 

When  prohibited,  64. 
Prohibition  of  importation. 

Admission    for    transportation    to   an- 
other country,  64. 

Burden  of  proof,  63. 

Constitutionality  of  act,  479  note. 

Evidence,  63. 

Forfeiture,  63. 

Liability  of  vessel,  64. 

Penalty  for  violation,  62. 

Persons  liable  to  penalty,  63. 

Possession  proof  of  guilt,  62. 

Presumption,  63. 

Weight  and  sufficiency  of  evidence,  480 
note. 

When  prohibited,  62. 
Regulation  of  manufacture. 

Bonds,  71. 

Forfeiture,  72. 

Penalty  for  violation,  72. 

Regulations  for  conduct  of  business,  71. 

Repeal  of  certain  laws,  72. 

Stamps,  72. 

Tax  on  manufacture,  71. 
Regulation  of  traffic. 

Burden  of  proof,  107. 

Certified  copy  of  names  of  special  tax- 
payers, 105. 

Collection,  etc..  of  special  taxes,  106. 

Constitutionality,  107. 

Disclosure  of  information,  105. 

Dispensing  of  drugs  by  physician,  104. 

Duties  of  revenue  officers,  103. 

Effect   as   amending  or   repealing  pre- 
vious acts,  108. 

Enforcement  of  provisions,  108. 
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OPIUM— ooiO'd. 
Regulation  of  traffic — cont'd. 
Evidence,  107. 
Indictment,  duplicity,  104. 
Inspection  of  orders  and  retums,  106. 
Name  of  act,  102  note. 
Officers  enforcing,  108. 
Order  forms,  103. 
Payment  of  special  tax,  102. 
Penalties,  108. 
Person  defined,  102. 
Persons  affected,  107. 
Pleading  exemptions,  107. 
Preparations  containing  limited  quan- 
tities of  opium,  106. 
Registration,  101,  102. 
Returns  by  registered  dealers.  105. 
Rules,  102. 

Sales,  etc.,  on  written  orders,  102. 
Territory  affected  by  act,  104. 
Unregistered    persons,    when    traffic    in 

drugs  prohibited,  105. 
Violations  of  act,  106. 

ORDINANCES: 

State  statute  as  including,  600  note,  627 
note. 

PANAMA  CANAL: 

Appropriations,  220. 

Auditing  accounts,  221. 

Availability,  221. 

Claims  of  employees,  218. 

Collecting  officers,  duties,  220. 

Employment  of  attorney,  218. 

Estimates  and  reports,  220. 

Expenditures  and  appropriations,  219. 

Funds,  consolidation  of  functions,  220. 

Officers  engaged  in  constructing. 
Advancement  in  rank,  222. 
Recognition  of  services,  222. 

Officers  of  Public  Health  Service,  advance- 
ment in  rank,  223. 

Reimbursement  of  expenditures  from  pro- 
ceeds of  bonds,  221. 

Sale  of  supplies  and  equipment,  221. 

Term  of  service  of  army,  306. 

Tolls,  219. 

Wage  scale,  218. 

PARDONS. 

Amnesty  contrasted.  439  note. 
Before  conviction,  439  note. 
Immunity  contrasted,  439  note. 

PARKS: 
See  Public  Parks. 

PARTIES : 

See  JUDTCIABT. 

PARTNERSHIP : 
See  also  BANKBrpTCT. 

PATENTS : 

Abandonment,  667  note. 

Adapting  old  device  to  new  use,  664  nota 

"Aggregation"  distinguished   from   "com- 
bination," 664  note. 

"And  heretofore  adjusted,"  718  note. 

Anticipation. 
Application  as,  666  note. 
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PATENTS— cont'd. 
Antic  ipat  ion — cont*d. 

Date  determined  by,  666  note. 

Drawing  as,  666  note. 

Proof,  666  note. 
Application. 

Necessity,  185. 

Requisites,  185. 
Assignments. 

Agreements,  73  note. 

Estoppel,  673  note. 

Form  and  requisites,  673  note. 

Nature  and  effect,  673  note. 

Recording,  73  note. 
Assistant  Commissiuner,  duties,  184. 
Bill  in  equity,  671  note. 
Change  in  form,  etc.,  662  note. 
Cheaper  device,  662  note. 
Claims. 

Accepting  narrowed  claim,  669  note. 

Amendment,  670  note. 

Broader,  than  inventiim,  670  note. 

Complete  invention,  669  note. 

Construction    of    claims    for    improve- 
ments, 670  note. 

Estoppel   by  acquiescence  in   rejection, 
669  note.* 

Form,  68  note. 

Function  or  effect,  claim  for,  669  note. 

Indefinite,  671  note. 

Interpretation,  608  note,  670  note. 

Limiting,  670  note. 

Measure  of  rights,  669  note. 

Part  described  not  claimed,  669  note. 

Purpose,  668  note. 

Rights  determined  by,  668  note. 
Combination,  663  note. 
Decision  of  Patent  Office,  conclusivenesii 

671  note. 
Design  patents. 

Description   by  photograph,  681  note. 

Infringement,  681  note. 

Necessity  of  invention,  680  note. 

Sul)ject  matter,  680  note. 
Disclaimer,  672  note. 
Doubtful  cases,  665  note. 
Drawings  furnished  by  applicant,  180. 
"Equivalent"  defined,  662  note,  667  note. 
First  Assistant  Commissioner,  duties,  184. 
Function  or  result,  661  note. 
General  and  extensive  use,  665. 
Governmental  use,  681  note. 
Increase  of  speed,  662  note. 
Infringement. 

Damages,  674  note,  678  note. 

Decree  and  award,  678  note. 

Injunctions,  677  note. 

Jurisdiction,  675  note. 

Limitations  and  laches,  680  note. 

Lost  sale,  679  note. 

Pleading,  676  note,  677  note. 

Profits,  678  note. 

Proof,  6.76  note. 

Statutory  defenses,  676  note. 

Who  liable  for,  674  note. 

Who  may  sue  for,  674  note. 
Interfering  patent,  672  note. 
Invention,  definition,  661  note. 
Joint  inventions,  659  note. 
Joint  patentees,  650  note. 


PATENTS— cow^d. 

Jurisdiction  of  suits,  606  note,  616  note. 
Liberal  construction,  659  note. 
Licensee. 

Nature  and  requisites,  673  note. 

Operation  and  effect,  674  note. 
"Manufacture,"  meaning,  660  note. 
Marking  patented  article,  674  note. 
Mechanical  equivalent  applied  to  pioneer 

patent  or  improvement,  662  note. 
Mere  improvement,  661  note. 
Nature,  659  note. 
New  and  useful   improvement   upon   old 

machine,  660  note. 
New    element    in    old    combination,    667 

note. 
New  use,  666. 
Novelty. 

Necessity,  665  note. 

Patent  as  evidence  of,  666  note. 

Test,  666  note. 
Oath,  71  note. 
Old    device    producing    new    result,    664 

note. 
Old    devices,    new    combination    of,    664 

note. 
Old  process  applied  to  analogous  subject 

or  use,  664  note. 
"Patented,"  meaning,  668. 
Perfection  to  highest  degree,  660  note. 
Pioneer  patent,  659  note. 
Previous  use  in  foreign  country,  073  note. 
Principle,  idea,  etc.,  661  note. 
Printed  copies  of  patents,  exchange  with 

Dominion  of  Canada,  184. 
Prior  foreign  patent,  666  note. 
Prior  use  or  sale,  667  note. 
"Process,"  meaning,  660  note. 
Product  and  process,  661  note. 
Product  of  mechanical  skill,  661  note. 
Reissue  of  defective  patent. 

Claims  too  broad,  672  note. 

Delay,  672  note. 

Disclaimer  distinguished,  671  note. 

Enlargement  of  invention,  672  note. 

Inadequate  claims,  672  note. 

Object  of  law,  671  note. 

Where  reissue  affects  devices  in   use, 
671  note. 
Review  by  certiorari,  697  note. 
Scientific  principle,  661  note. 
Similarity  to  other  devices,  661  note. 
Simplicity  or  obviousness  of  device,  661 

note. 
Simplification  of  mechanism,  666  note. 
Specifications  and  description,  668  note. 
Substantial  equivalent  of  thing,  662  note. 
Substitution  of  one  material  for  another, 

662  note. 
Suit  by  private  citizen,  659  note. 
Supplementary  oaths,  671  note. 
Svstem  of  doing  business,  661  note. 
Utility,  665  note. 
W^hat  may  be  patented,  660  note. 
Who  may  obtain,  659  note. 

PAWNBROKERS : 
Special  taxes,  86. 


PENAL  LAWS: 
See  Crimes  and  Offbnscb. 
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PENSIONS: 
See  also  Naval  Miutia,  155. 
Officers  and   enlisted   men   of   Tolunteer 
forces,  294. 

PEONAGE: 

Contract  construed,  413  note,  695  note. 

Definition,  413  note,  630  note,  694  note. 

Purpose  of  statute  abolishing,  413  note. 

PERIODICALS: 
Exchange  by  Secretary  of  Agriculture,  4. 
Subscription,  50. 

PERJURY: 
History  and  scope  of  statute,  685  note. 
Oath  required  by  general  land  office,  685 

note. 
Sufficient  averment  as  to  taking  of  oaths, 

697  note. 

PETROLEUM: 
License  for  use  of  in  production  of  mo- 
tive power,  259. 

PHARMACY: 
Practice  in  China,  52. 

PHILIPPINE   ISLANDS: 
Appeals    to    Supreme    Court,    624    note, 

698  note. 
Declaration  of  rights. 

Equal  protection  of  laws,  697  note. 
Jeoparay   clause   as   affecting  appeals, 

697  note. 
Presentment  or    indictment   by   grand 

jury,  697  note. 
Probable  cause,  697  note. 

Drawbacks,   109. 

Modification   of  practice  and  procedure, 
698  note. 

Pay  of  clerks  and  messengers  in  War  De- 
partment, 295,  803. 

Term  of  service  of  army,  306. 

PHOSPHATE : 
See   also   Mineral   Lands,    Mines   and 

Mining;   Public  Lands. 
Validation  of  location  of  lands,  157. 

PIKE  NATIONAL  FOREST: 

Certain  lands  made  part  of,  266. 

PILOTS : 

License  of,  658  note. 

PIPE  LINES: 
See  Interstate  Coicicercb. 

PLANTS  AND  PLANT  PRODUCTS: 
Marking  and  mailing  packages,  5. 
Rules  and  regulations  governing,  5. 
Terminal  inspection  by  state,  5. 

PLEADING : 

Diverse    citizenship    defectively    alleged, 

137. 
Equitable  defenses  in  action  at  law,  137. 

POOR  PERSONS: 

Bringing    and    defending    suits    without 
paying  costs,  434  note. 
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PORTO  RICO: 

Circuit  court  of  appeals,  appeals  to,  136. 
Drawbacks,  109. 
Included  in  first  circuit,  135. 
Regiment  of  infantry. 

Ofiicers,  304. 

Recommissions,  304. 
Supreme  Court,  appeals  to,  623  note,  698 

note. 


PORTS  OF  ENTRY: 
See  also  Customs  Dutucs. 
Discontinuance    by    authority    of    Pti 
dent,  36. 


POSTAL  SERVICE  AND   POST  OFFICE 

DEPARTMENT: 
Bulbs,  rate  of  postage,  188,  100. 
Clerks,    aggregate    expenditure    of    fiscal 

year,   188. 
Cuttings,  etc.,  rate  of  postage,  188,  190. 
Death    of    employee,    compensation    for, 

188. 
Four t)i -class  mail  matter. 

Seeds,  cuttings,  bulbs,  etc.,  190. 

Time  for  delivery,  188. 
Injured  employees,  188. 
Leases  for   terminal   railway   post  oflioe, 

188. 
'^Legitimate   list   of   subscribers,"   mean- 
ing, 699  note. 
Liability  of  contractor  for  loss  of  mail, 

700  note. 
Mail  carriers,  salaries,  191. 
Maps  and  prints,  sale  of,  188. 
Military  posts,  post  offices  at,  301. 
Offenses. 

Abstracting   money    from    letters,    688 
note. 

Assaulting  mail  clerk,  688  note. 

Conveying    letters    over    postal    route, 
686*^  note. 

"Current     business     of    the     carrier," 
meaning  of,  686  note. 

False  returns  to  increase  compensation, 
G89  note. 

Injuring  mail  bags,  etc.,  686  note. 

luotteries,    mailing    matter    pertaining 
to  690  note,  699  note. 

Mailing  obscene,  etc.,  matter,  689  note. 

Promoting  frauds,  690  note,  700  note. 

Stealing  post  office  property,  687  note, 
700  note. 
Pay  of  substitute  and  temporary  carriers 

and  clerks,  188. 
Plants,  rate  of  ostage,  188,  190. 
Postal  money  orders. 

Form,   189. 

Payment,  189. 
Postal  savings  depositories. 

Compensation  to  postmasters,  etc.,  190. 

Mail  matter,  applicability  to,  190. 

Reports,  190. 
Postmasters. 

Claims  for  losnes,  189. 

Salaries,  187,  609  note. 
Prize   fight  films,   sending  by  mail,   702 

note. 
Rate   of  postage,   seeds,  bulbs,  etc,   188, 

190. 
Removal  of  letter  carrier  appointed  from 

competitive  classified  list,  700  note. 
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POSTAL  SERVICE  AND  POST  OFFICE 

DEPARTMENT— cont'd. 
Roots,  rate  of  postage,  188,  190. 
Rules  req^eeting  plants  and  plant  prod* 

ucts,  6. 
Salaries  of  mail  carriers,  191. 
Scions,  rate  of  postage,  188,  190. 
Second  class  mail  matter,  609  note. 
Seeds,  rate  of  postage,  188,  190. 
Solicitor,   126. 
Substitutes. 

£)mplovment,  188. 

Pay,  188. 
Temporary  carriers,  pay,  188. 
Temporary  clerks,  pay,  188. 

PRKSIDENT : 

Discontinuance  of  ports  of  entry,  36. 
Rearrangement  of  customs  collection  dis- 
tricts, 36. 

PRINTING  : 
See  Public  Printing. 

PRISONS  AND  PRISONERS: 

Changing  place  of  imprisonment,  701  note. 

Commutation   as   aiTecting   t^'rm    of   sen- 
tence, 701  note. 

Commuted  sentence,  701  note. 

Forfeiture   of   time   earned   for  good   be- 
havior, 701  note. 

Fort  Leavenworth  military  prison,  name 
changed,  306. 

Honorable  restoration  to  duty  of  general 
prisoners,  306. 

Impairment  of  President's  power  to  com* 
mute,  701  note. 

United  States  disciplinary  barracks. 
Control,  308. 
Establishment,  308. 
Officers,  308. 
Prisoners,  308. 

PRIZE  FIGHTS: 

Sending  of  films  by  mail  or  express,  702 
note. 

PROCESS : 

Failure  to  serve  all  joint  defendants,  608 

note. 
Federal  courts,  607  note. 
Foreign  corporation,  service  on,  577  note. 
Who  may  execute,  564  note. 

PROHIBITION: 

Issuance  of  writ  by  Circuit  Court  of  Ap- 
peals, 626  note. 

PROSTITUTES: 
See  Ihmiobation;  Whitb  Slavs  Act. 

PUBLIC  BmLDINGS: 
Sites,  214. 

PUBLIC  CONTRACTS: 
Authority  of  executive  officers  to  contract, 

703  note. 
Bond  for  labor  and  material. 

Action  in  equity,  704  note. 

Conclusiveness  of  findings,  708  note. 

Directory  proviso,  706  note. 

Dual  sspect  of  obligation,  704  note. 
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PUBLIC  CONTRACTS--oon<'rf. 

Bond  for  labor  and  material — conl'<l. 
"Final  settlement  of  the  contract,"  705 

note. 
Liberal  construction,  704  note. 
Necessity  for  notice,  704  note. 
Omissions  in  bond  supplied  by  statute, 

704  note. 
"Persons  supplying  labor,"  704  note. 
Scope  of  act,  704  note. 
Substitute  for  mechanic's  lien  law,  704 

note. 
Time  of  bringing  suit  on  bond,  705  note. 
Oral  modification  of  contract,  703  note. 
Unsigned   contract   as   void  or   voidable, 
703  note. 

PUBLIC  EXHIBITIONS: 
Special  taxes,  87. 

PUBLIC  GROUNDS: 

Sites  for  public  buildings,  214. 

PUBLIC  HEALTH : 
See  Health  and  Quabantinbl 

PUBLIC  LANDS : 

See  also  Alaska;  Conspikaot;  Iitolanb; 
Mineral  Lands,  Minks  and  Mining; 
Public  Parks;  Timber  Lands  and 
Forest  Reserves;   Waters. 

"Actual  cost  of  reclamation,"  717  note. 

Annulment  of  patents. 

Erroneous  issuance  under  railroad  or 

wagon  road  grants,  718  note. 
Limitations,  722  note. 

Cancellation,  when  effective,  712  note. 

Carey  Act,  716  note. 

Conclusiveness  of  petition  as  to  strangers, 
718  note. 

Decision  of  land  department,  conclusive- 
ness, 708  note. 

Deputy  mineral  surveyor  may  not  pur- 
chase, 708  note. 

Desert  land  entries. 
Extension  of  time,  201. 
Final  proof,  201. 
Loss,  abandonment  or  forfeiture,  107. 

Detail  of  clerks,  office  of  Surveyor  gen- 
eral, 201. 

Disposal  of  Alaskan  public  domain,  7-9. 

En  try  man  within  reclamation  projects, 
732  note. 

Entry  of  town   authorities   in  trust  for 

■ 

occupant,  714  note. 
Evidence,  copies  of  patents  as,  72.5  note. 
Exemption  from  taxation,  716  note. 
Homesteads. 

Abandonment  of  wife  by  en  try  man,  197. 

Actual  residence  on  land,  710  note. 

Affidavit  as  to  earlier  entry,  709  note. 

Agreement  for  alienation,  714   note. 

Annulment  of  patent  secured  by  fraud, 
714  note. 

Bona  fide  purchase  as  affirmative  de- 
fense, 711  note. 

Cancellation  of  patent,  714  note. 

Claims    for    improvements    and    taxes, 
714  note. 

Date  of  title,  711  note. 

Debts  contracted  by  heir  of  entryman 
before  issuance  of  patent,  712  note. 
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PUBLIC  LANDS-^coiKU 
Homesteads — confd. 

Enlarged  entries,  198,  199,  200. 

Entries,  leave  of  absence,  196. 

Entries    on    land    supposed    to    be    ir« 

rigable,  200. 
Entry  by  female  American  citizen  in* 

termafrying  with  alien,  197. 
Exemption  from  sale,  712  note. 
False  and  fraudulent  proofs,  711  note. 
Forest  ranger  stations  on,  264. 
tieirs,  709  note. 
Inheritanoe,   709  note. 
Jurisdiction  of  state  court,  711  note. 
Jurisdiction    to    determine    entry,    70f 

note. 
Loss  or  abandonment  of  ontry,  197. 
Mortgage  of  deceased  entry  man  as  lien, 

711  note. 
Nature  of   entrvman's  title,   709  note. 
Object,  708  note. 
Prior   debts,   liens   as   subject   to,   712 

note. 
Rights  inuring  to  infant  children,  712 

note. 
Succession  of  widow  to  inchoate  home- 
stead right,  709  note. 
Surviving  husband  takes  equally   with 
minors,  712  note. 
Irrigating  desert  lands,  716  note. 
Issuance  of  patents  to  persons  then  dead, 

effect  of,  722  note. 
Knowledge   of    mineral    deposit   at   time 

of  patent,  715  note. 
Lands  containing  phosphates. 
Agricultural  entry,  195. 
Contesting  character   of   lands,   195. 
Issuance  of  patents,  196. 
Reservations,   195. 
Levee  district,  717  note. 
Lien  for  expenses  of  reclaiming  lands,  717 

note. 
Lieu     lands,     selection    of    by    railroad 

grantee,  719  note. 
Limiting  entries,  713  note. 
Limits  of   reserves   for  town   sites    upon 

public  domain,  715  note. 
Tx)cal  land  offices,  expen8c»8,  199. 
I^cal  land  offices,  expenses  incurred,  106. 
Xoncoal  lands,  supplemental  patents,  193. 
"Profile"  maps  defined,  721  note. 
C^uestioning  good  faith,  718  note. 
Railroad  right  of  way,  720  note. 
Receiver  of  public  nionevs  for  Springfield, 
Mo. 
Rooks  and  records,  delivery  of,  194. 
Office  abolished,  194. 
Reservation    of   Alaskan    for   educational 

uses,  15. 
Right   of   railroad   as  against  homestead 

entrvman,  710  note. 
Right  of  way  for  irrigation,  721  note. 
Right  o\  way  of  railroad,  719  note. 
Right  of  way  over  public  lands,  719  note. 
Surveyor  General,   detail   of   clerks,   194, 

201. 
Swamp  and  overflowing  lands,  717  note. 
Town  lots,  issuance  of  patents  to  trans- 
ferees, 194. 
Unlawful  occupancy  of,  723  note. 
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PUBLIC  LANDS— oowrd. 
Water  rights,  714  note. 
Withdrawal,  196,  725. 

PUBLIC  OFFICERS: 
See  Ofpicebb  and  Employ 


PUBLIC  PARKS. 
See  also  Tihbeb  Lands  and  Fobbst 

8EBVE8. 

Glacier   National   Park. 

Appeals  from  complaints,  208. 

Ceded  to  United   States,  207. 

Certification,  etc.,  of  fees,  etc.,  209. 

Disposition  of  fines  and  costs,  209. 

Donations  of  land,  213. 

ForfiMture  of  guns,  etc.  208. 

Hunting,  etc.,  prohibited,  207. 

Jurisdiction  of  complaints,  208. 

Jurisdiction   of  offenses,  207. 

Laws  governing  park,  207. 

Montana  laws  when  in  force,  207. 

Notice  to  Governor  of  Montana  of  pas- 
sage of  act,  210. 

Powers   of   commissioner,   209. 

Process,  209. 

Residence  of  commissioner,  209. 

Resident  commissioner  appointed  to  act 
on  complaints,  208. 

Rules  for  protection  of  property,  207. 

Salary   of  commissioner,  209. 
Parkn   in   reclamation   projects. 

(nation,  210. 

Failure  to  establish,  disposition  of  land. 

.    210. 

Maintenance,  210. 

Water  supply,  210. 
Rocky  Mountain  National  Park. 

Appropriations,  212. 

Boundaries,  211. 

C?ertain  acts  extended  to  lands  inelnd- 
ed  in  park,  212. 

C'oncessions,  212. 

Creation,  211. 

Easements,   212. 

Existing  rights  protected,  212. 

Lands  within  park  boundaries  not  af- 
fected by  act,  212. 

T^easeg.  21*2. 

Management,  212. 

RultMi  and   regulations,  212. 
Sequoia  National  Park,  donations  of  land. 

21.3. 

Sierra  National  Forest,  consolidation  of 

lands,  204. 
Yoseniite  National  Park. 

Acquiring  additional   lands,  204. 

Consolidation  of  lands,  204. 

Donations  9f  land,  213. 

Lease  of  lands  for  hotels,  etc.,  206. 

PCBLTC  PRINTING: 

Printing    annual    reports,    expenses    how 

met,  214. 
Printing  for  departments,  payment,  214. 

PUBLK^  PROPERTY,   BUILDINGS,   AND 
GROT'NDS: 
See  also  Prni.TC  Pasks. 
Sites   for   public   buildings,   214. 
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PUBLIC  WORKS: 
See  also  Public  GoNTRAonL 
Definition,  630  note. 
Hours  of  labor,  630  note. 

QUARANTINE! 

See  Animals;  Health  and  Quabantink. 

RAILROADS : 

See  also  Alaska;  Animals;  Cemetcbies; 

I  NTEBSTATE       CoMMEBCE  ;       JXTDICIABT ; 

Postal  Ssbvice. 
Continuous  confinement  of  cattle,  etc.,  pro- 
hibited, 324  et  seq.  note. 
Employers'  Liability  Act. 

Actions,  761  note. 

Admissions  of  deceased  employee,  772 
note. 

Alleging  negligence,  770  note. 

Alleging  number  and  age  of  children, 
770  note. 

Amendment,  770  note. 

Answer,  771  note. 

Appliances  furnished,  760  note. 

Apportionment  of   damages,   779   note. 

Assiunption  of  risk,  750  note,  772  note, 
784  note. 

Beneficiaries,  764  note. 

Beneficiary  collecting  insurance  on  de- 
cedent's life,  773  note. 

Brakeman,  745  note. 

Bridge  builder,  747  note. 

Brothers,   766  note. 

Burden  of  proof,  772  note. 

Caretaker  of  locomotive,  748  note. 

Carpenter,  748  note. 

Car  repairer,  747  note. 

Children,   765  note. 

Coemployees,  liability  of,  742  note. 

Commissions  by  administrator,  767 
note. 

"Common    carriers    by    railroad,"    741 
note. 
.   Common-law  rights,  effect  on,  742  note. 

Complaint  or  petition,  768  note. 

Concurrent  jurisdiction  of  state  courts, 
786  note. 

Conductor,  748  note. 

Constitutionality,  740  note. 

Continurty  of  movement  of  train  as 
determining  interstate  character,  743 
note. 

Contract  requiring  notice  of  action, 
767  note. 

Contributory  negligence,  757  note,  781 
note. 

Costs,   781  note. 

Damages,  774  note. 

Decision  of  federal  court  as  controlling, 
741  note. 

Declaration  aifUMl  by  subsequent  plead- 
ing, 770  note. 

Direction  of  verdict,  780  note. 

Diverse  citizenship,  786  note. 

Election  of  remedies,  789  note. 

Kmployee  engaged  in  handling  coal  in 
railroad   yard,  754  note. 

Employee  engaged  in  installing  block 
signals,  753  note. 

Employee  engaged  in  interstate  com- 
merce, 743  note. 


EAILROADS— <x>i»t'd. 

Employers*  Liability  Act — oonfd. 

Employee  engaged  in  mining  coal,  76^ 
note. 

Employee  engaged  in  preparation  or 
construction  of  roadbeds,  etc.,  763 
note. 

Employee  engaged  in  removing  wreck- 
age, 754  note. 

Employee  engaged  in  tearing  down 
roundhouse,    753   note. 

Employee  in  railroad   shop,   754  note. 

Employer  engaged  in  interstate  com- 
merce, 742  note. 

Engine  on  way  to  repair  shop,  763  note. 

Engine  repairer,  748  note. 

Evidence,  772  note. 

Exemption  from  liability,  784  note. 

Failure  to  equip  car  with  safety  ap- 
pliance as  negligence,   757   note. 

Fellow  servant  rule,  758  note. 

Fireman,   750   note. 

Hauling  defective  cars,  700  note. 

Hauling  empty  freight  cars,  743  note. 

Instructions,  775  note. 

Intrastate  train  with  interstate  cars, 
742  note. 

Issues  to  jury,  783  note. 

Joinder  of  causes  of  action,  771  note. 

Jurisdiction,  761  note,   781  note. 

Jurymen,  number  rendering,  778  note. 

**I-rfi8t  clear  chance'*  doctrine,  757  note. 

Lessor  as  interstate  carrier,  742  note. 

Limitations,  785  note. 

^^^ing  railroad,  742  note. 

Lord  Campbell's  Act  as  model,  741 
note. 

Master's  negligence,  760  note. 

Necessity  and  effect  of  pleading  con- 
tributory negligence,  783  note.  I 

Negligence,  756  note. 

New  trial,  780  note. 

Next  of  kin,  764  note. 

Nonresident  aliens,  787  note. 

Pain  and  suffering,  788  note. 

Parents,  765  note. 

Parties,  763  note. 

Personal    representative,    763   note. 

Pleading,  768  note. 

Presumptions,  772  note. 

Proportionate  diminution,  782  note. 

Questions  for  jury,  777  note,  783  note. 

Remaining  at  work  in  presence  of 
known  danger,  760  note. 

Remedies,  761  note. 

Removal  of  causes,  618  note,  786  note. 

Reply  containing  new  matter,  771  note. 

Res   ipsa   loquitur  doctrine,   757   note. 

Review,  602  note,  781  note. 

Risks  incident  to  work,  760  note. 

Rules  of  procedure,  ?68  note. 

Scope  and   purpose,   740   note. 

Sisters,   766  note. 

State  laws  superseded,  741  note. 

Street   car,    743    note. 

Survival  of  action,  787  note. 

Teamster,  751  note. 

Track  repairman,  752  note.  753  note. 

Tugboat  engaged  in  continuing  or  com- 
pleting interstate  traffic  of  railroad, 
742  note. 
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RAILROADS— oofi^d. 
Smployers'  Liability  Act— oem^'d. 

Unexpected  negligence  of  ooemployeei, 
761  note. 

Verdict,  778  note,  780  note. 

Violation  of  federal  atatutea,  782  note. 

When    employment    begins    and    enda, 
744  note. 

Who  may  bring  action,  763  note. 

Widow,  763,  765  note. 

Yardmen,  755  note. 
Equipment  of  locomotives,  215. 
Federal  Safety  Appliance  Act,  review  by 

supreme  court  under,  602  note. 
Hours  of  Service  Act. 

Act  of  God,  etc.,  as  excusing  excess  of 
service,  736  note. 

Beginning  of  service,  733  note. 

Burden  of  proof,  739  note. 

Continuance  on  duty  to  end  of  run,  738 
note. 

Continuity  of  service,  733  note. 

Defenses,  739  note. 

Duty  imposed  on  carrier,  738  note. 

Emergency,  what  constitutes,  734  note. 

Employee    actually    engaged    in    move- 
ment of   train,   731   note. 

Excess  service  of  another  kind,  732  note. 

First  proviso,  construction  of,  735  note. 

Liberal  construction,  732  note. 

Nature  of  action,  739  note. 

Pleading,  739  note. 

Purpose  of  legislation,  732  note. 

Questions  for  jury,  739  note. 

Rules  governing  actions,  739  note. 

Telegraph  operators,  etc.,  as  subject  to 
proviso,  738  note. 

Unavoidable  casualty,  what  constitutes, 
737  note. 

"Week,"  meaning,  736  note. 
Inspection  of  locomotives,  215. 
Jurisdiction  of  actions  by  or  against,  137. 
Limitation  of  liability  a»  initial  carrier 

of  goods,  124. 
Prohibition  in  national  cemetery,  21. 
Removal  of  causes,  128. 
Right  of  way  through  public  lands,  720 

note. 
Rights  against  homestead  entry  man,  719 

note. 
Safe  and  suitable  boilers  required,  215. 
Safety  Appliance  Act. 

Automatic  couplers,  728  note. 

Cars  affected,  731  note. 

Contributory  negligence,  731  note. 

Duty  of  employee  to  use  safety  appli- 
ances, 729  note. 

Electrically   propelled  train,  726  note. 

Enlargement  of  percentage  of  equipped 
cars,  731  note. 

Expert  testimony,  730  note. 

Hand  brakes,  726  note. 

Interstate  cars,  730  note. 

Intrastate  cars.  728  note. 

Liability  of  railroad  company,  729  note. 

Necessary    showing    by    plaintiff,    730 
note. 

"On  the  line,"  meaning,  730  note. 

Persons  benefited,  729  note. 

Purpose,  726  note. 

Standard  heiglit  of  drawbars,  731  note. 


RAILROADi^^— oontU 
Safety  Appliance  Act — confd. 

State   laws   superseded,   726   note,  728 

note. 
Street  cars,  731  note. 
Switching    operations,    726    note,    729 

note. 
"Used  in  moving  interstate  traffic,"  729 
note. 
Shipment  of  infected  cattle  prohibited. 
Knowledge  as  necessary   element,   324 

note. 
Receivers  of  railroads  not  affected,  324 
note. 
Transportation  of  live  stock  from  quar- 
antined district,  329  note. 
Twenty-eight  hour  act,  324  et  seq.  note. 
Uninspected  meats,  transportation  of,  les 
Animals. 

RECEIVERS: 
See  also  Bankbuptot. 
National  banks,  644  note. 
Powers  of  court,  691  note. 
Shipments  of  infected  cattle  by  receivers 

of  railroads,  324  note. 
Suits  against,  591  note. 

RECLAMATION: 
See  Public  Parks  ;  Watebs. 

RED  CROSS: 

Loaning  equipment  to,' 22, 

REFEREE : 

See  Bankbi'ptcy. 

REMOVAL  OF  CAUSES: 
Alienage,  677  note. 

Amendment  where  diverse  dtlEeBflhlp  de- 
fectively alleged,  137. 
Amount  in  controversy,  578  note. 
Bond  for  removal,  585  note. 
Cases  involving  federal  question,  577  note. 
Cases  sounding  in  tort,  588  note. 
Common  carriers,  suits  against,  128. 
Costs,  590  note. 

District  to  which  removable,  562  note. 
Diverse  citizenship. 

Ground  for  removal,  577  note. 

How  made  to  appear,  577  note. 
"Duly  verified,"  619  note. 
Employers'  Liability  Act,  618  note,  786 

note. 
General  denial,  589  note. 
Jurisdiction,  how  raised  and  determined, 

688  note. 
Motion  to  remand,  588  note. 
Nonresidence  in  state,  578  note. 
•    Notice,  619  note. 
Petition  for  r^noval. 

Amendment,  581  note. 

Averment  of  citizenship  of  corporation, 
580  note. 

Averment  of  nonresidence.  580  note. 

Effect  of  petition  as  general  or  special 
appearance,  586  note. 

Extension    of   time   for    pleading,   584 
note. 

Formal  or  unnecessary  defendant,  579 
note. 
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REMOVAL  OF  CAUSES— oowtU  ' 
Petition  for  removal — oonVd. 

Fraud,  581  note. 

Fraudulent  joinder  to  prevent  removal, 
580  note. 

Insufficient,  as  waiver,  585  note. 

Joinder  of  all  defendants,  570  note. 

*'May  make  and  file  a  petition  in  such 
Huit  in  such  state  court,"  583  note. 

Reservation  of  question  of  jurisdiction, 
583  note. 

Sufficiency,  581  note,  585  note. 

Time  to  file  petition,  584  note. 
Plea  in  abatement,  589  note. 
Relative   authority   of  state  and   circuit 

courts,  555  note. 
Separable   controversy   clause,   681   note, 

818  note. 
Setting  aside  judgment  and  recalling  exe- 
cution of  state  court,  588  note. 
State  court,  when  to  proceed  no  further, 

588  note. 

RENDITION: 
See  ExTBADinoif. 


REPLEVIN : 
Jurisdiction,  792  note. 

REPORTS: 
See  also  Estimates,  APPioPBiATioirs  and 

Repobts. 
Agricultural  experiment  stations,  4. 

RESTRAINT  OF  TRADE: 
See   Trade  Unions   and   Combinatione 
AND  Trusts. 

REVENUE  ACT: 
See  Internal  Revenue. 

REVENUE  CUTTER  SERVICE: 
See  Coast  Guard. 

REVENUE  STAMPS : 
See  Intern.\l  Revenxtb. 

RIVERS,  HARBORS,  AND  CANALS: 
See  also  Collisions;  Panama  Canal. 
Anchorage  grounds. 

Establishment,  224. 

Rules  and  regulationa,  224. 
*  Anchoring  in  fog,  794  note. 
Bridges,  state  and   federal   control,   792 

note. 
Channel  depths,  224. 
Consolidation  of  separate  works  or  items, 

223. 
Drawbridges,  duty  to  open,  794  note. 
Motor  boats,  trucks  and  other  vehicles. 

Maintenance,  225. 

Purchase,  225. 
Obstructing  navigation  by  anchoring  ves- 
sel, 793  note. 
Private  funds. 

Authorization,  224. 

How  expended,  224. 
Rules   regulating  running  of  loose  logs^ 

794  note. 
Wreck,  failure  to  mark,  793  note. 

F.  S.  A.  Supp.— 55.  ,  8«5 


ROCKY  MOUNTAIN  NATIONAL  PARK: 

Appropriations,  212. 

Boundaries,  211. 

Certain  acts  extended  to  lands  included 
in  park,  212. 

Concessions,  212. 

Creation,  211. 

Easements,  212. 

Existing  rights  protected,  212. 

Lands  witliin  park  boundaries  not  af- 
fected by  act,  212. 

Leases,  212. 

Management,  212. 

Rules  and  regulations,  212. 

SAFETY  APPLIANCE  ACIS: 
See  Railroads. 

SAILORS: 

See  Xavt;  Seamen. 

SALVAGE: 
Amount  of  remuneration,  795  note. 
Distinguished  from  towage,  795  notsi. 
Priority  of  claims,  440  note. 

SAMPLES: 
State  and  municipal  officers  furnished,  S. 

SAVINGS  BANKS: 
See  Postal  Sebvice. 

SCHOOLS : 
See    CoLLBOES;     Education;     Miutabt 
Academy;  Nayal  Academy. 

SCIENTIFIC  INVESTIGATORS: 
Salaries,  2. 

SEAMEN: 
See  also  Nayt. 
Accidents,  duty  of  owners,  etc.,  of  barge 

in  tow  to  report,  249. 
Advances  and  allotment  of  wages,  231. 
'Allowance    for    reduction    of    provisions, 

796  note. 
Assignment  of  wages,  233. 
Attachment  of  wages,  233. 
Certificated  lifeboat  men,  246. 
Consular  officers,  authority  to  deal  with 

insubordination,  230. 
Corporal  punishment,  231. 
Crew  space,  228. 
Davits  on  vessels,  243. 
Deckhand  as,  795  note. 
Desertion,  250. 
Disabled  seamen,  maintenance  by  consul 

or  consular  agent,  250. 
Discharge  of,  795  note. 
Duties,  227. 
Embarkation   of   passengers   ia   lifeboats 

and  rafts,  245. 
Equipment  of  lifeboats  and  pontoon  rafts, 

242. 
Exemption  of  wages  from  attachment  or 

assignment,  796  note. 
Fellow  servants,  seamen  in  command  as, 

251. 
Handling  of  lifeboats  and  rafts,  242. 
Holidays,  227. 

Hospital  accommodations,  228. 
Hours  of  labor,  227. 
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Insubordination,  230. 

Life  jackets  and  buoys,  248. 

Life-saving  appliances,  234  et  Mq. 

Lost  seamen  replaced,  226. 

Manning  of  lifeooats,  246. 

Iklarking  of  lifeboats  and  pontoon  xmfts, 

241. 
Medical  services,  payment  for,  706  note. 
Muster  roll  and  drills,  247. 
Naturalization  of,  647  note. 
Offenses,  230. 
Offset  to  wages,  706  note. 
Penalties  for  offenses,  230. 
Provisions  allowed  crew,  231. 
Qualifications  of  crew,  233. 
Standard  types  of  lifeboats,  236. 
Steward  as^  706  note. 
Stowage  of  lifeboats,  242. 
Treaties,  termination  of,  250. 
Unseaworthy  vessels  in  foreign  ports,  228. 
"Verified  by  an  entry  in  the  official  log 

book,"  meaning,  706  note. 
Vessels  not  affected,  227. 
Wages. 

Penalty  for  delay  in  payment,  796  note. 

RtOcases,  228. 
'  Time  of  payment,  227. 
Watches,  227. 

SECRETARY  OF  AGRICULTURE: 

Exchange  of  apparatus  and  equipment,  8. 
Exchange  of  books  and  periodicals,  4. 
Leave  of  absence  to  employees,  2. 
Report  to  Congress,  2. 
Samples  furnished,  3. 

SECRETARY  OF  INTERIOR: 

Report  of  moneys  expended  in  erection  of 

Indian  hospital,  66. 
Rules  respecting  coal  lands  in  Alaska,  16. 

SENTENCES: 
See  Pbibonb  Ain>  Pbisonkbs. 


SHIPPING  AND  NAVIGATION— ooa^'ii. 
Jurisdiction  of  offenses  on  high  seas,  621 

note. 
Liens  on  vessels  for  repairs,  etc. 

Advances  to  pay  off  maritime  lien,  709 

note. 
Corporation    <^rating    vessel    jointly 

with  owner,  790  note. 
Loading  or  discharging  cargo  as  mari- 
time service,  708  note. 
Maritime  lien  defined,  707  note. 
"Other  neceesaries*'  defined,   707   note. 
Part    o^'ner   as    entitled    to    lien,    708 

note. 
^Person  authorized"  defined,  708  note. 
Pleading   waiver,   700   note. 
Priority    of    lien    over    mortgage,    799 
.  note. 

Purpose  of  statute,  797  note. 
Reasonable  diligence,  799   note. 
.  Services  of  wat<Siman  as  maritime  serv- 
ice, 797  note. 
State    laws    how    far    superseded,    709 

note. 
Stevedore's  right  to  lien,  799  note. 
Stockholders   as    entitled    to   lien.    72^8 

note. 
Supplies  for  slop  chest,  798  note. 
Towage,  798  note. 
Transportation    and    delivery    charn:€*s. 

798  note. 
Work   done  ashore  for  subsequent   in- 
stallation in  vessel  as  maritime  ser^-- 
ice,  708  note. 
Provisional    certificates    of    registry    to 

vessels  abroad,  253. 
R^ordation   ot  conveyance,  etc.,  of  ves- 
sels, 707  note. 
Repeal    of    statutes    penalizing    foreign 
built  vessels  owned  by  Americans,  254. 
Survey,  etc.,  of  foreign  built  vessels,  252. 
Tax  on  foreign  built  yachts,  828  note. 
Wrecked  vessels,  raster  or  enrollment. 
263. 


SEQUOIA  NATIONAL  PARK: 
Donations  of  land,  213. 

SERVICE: 
See*  Process. 

SHERLEY  AMENDMENT: 

Circulars  contained  in  package,  454  note. 
Constitutional itv,  454  note. 

SHERMAN    ACT: 
See   TftADE  Unions   and   Combinations 
AND  Tbusts. 

SHIPPING  AND  NAVIGATION: 
See  also  Coast  Guard;  Collisions; 
Imports  and  Exports;  Lighjs  and 
BuoTS :  Limitation  of  Vessel  Own- 
ers* LiABiLiTT;  Neutrality;  Offi- 
cers OF  Merchant  Vessels;  Rivers, 
Harbors  and  Canals;  Salvage;  Sea- 
men; Sponges;  Steam  Vessels; 
Vessels. 
American  registry  of  foreign  built  ships, 

252. 
Citizenship  of  watch  officers,  252. 
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SIERRA  NATIONAL  FOREST: 
Consolidation  of  lands,  204. 

SIGNAL  CORPS: 

See    \Var    Department    and    Military 

Establishment. 
Exchange    of    typewriters,    etc.,    author- 
ized, 303. 

SLANDER: 

Charging    violation    of    Pure    Fowl    Act, 
451  note. 

SmTHSONIAN  INSTITUTION: 

Exchange  of  labor  saving  devices,  255. 

SOLDIERS'  HOME: 
See  also  Hospitals  and  Asylums. 
Collections  from  inmates,  61. 

SPONGE   ACT: 

Catching  or  possession  of  small  sponges 

prohibited,  256. 
Enforceinent  ,by  Secretary  of  Commerce. 

257. 
Jurisdiction  of  prosecution,  257. 
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SPONGE  ACT-^onrd, 
Penalty  for  handling,  256. 
PoBsefBflion  as  evidence  of  violation  of  act» 
266. 

STAMP  ACT: 

See  Internal  Revbnuk. 

STANDARD  BARREL: 
Adoption,  2. 

STATE  COURTS: 

Removal  of  cases  from,  see  Removal  or 

Causes. 
Review   of    judgments   and   decrees,    135, 
599  note. 

STATE  DEPARTMENT: 
See    Diplomatic    and    Conbulab    Offi- 
cers. 

STATES: 

Boundary   line,   Connecticut   and    Massa* 

chusetts,  258. 
Laws  of,  as  rules  of  decision,  607  note. 
Protection  of  watersheds,  etc.,  264. 

STATUTE  OF  LUMITATIONS: 
Antitrust  cases,  272. 
Conformity  Act,  610  note. 

STATUTES : 

State  as  including  ordinance,  600  note. 

STEAM  VESSELS: 

See  Collisions;  Officers  of  Merchant 
Vessels;  Seamen;  Shipping  and 
Navigation. 

Carrying  dangerous  articles,  260. 

Carrying  gunpowder,  261. 

Certificate  of   inspectors,   260. 

Displaying  certificate  of  inspection,  261. 

License  by  inspectors  to  carry  gunpowder, 
261. 

License  for  use  of  petroleum  in  produc- 
tion of   motive  power,  259. 

Penalty  for  carrying  passengers  or  gun- 
powder contrary  to  law,  262. 

Penalty  for  carrvinst  too  great  a  number 
of  passengers.   803   note. 

Rejristrv,  enrollment,  etc.,  when  denied, 
262.  ■ 

Reqiiiroments  before  registry,  etc.,  of 
barge,  262. 

Rule8  of  Board  of  Supervising  Inspect- 
ors, reasonableness  of,  803  note. 

Tax  on  foreign  built  yachts,  828  note. 

STENOGRAPHER : 

Present  in  grand  jury  room,  564  note. 


STOCK  AND  STOCKHOLDERS: 

Acquiring  stock  in  other  corporations 
violation  of  antitrust  law,  272. 

STREET   RAILROADS: 
See  Railroads. 

SUCCESSION  TAXES. 

Tax  on  legacies,  etc.,  as,  601  note. 


SUPREME  COURT: 

Admiraltv   cases,   597    note. 

Adverse  decision  of  state  court,  604  note. 

Alaska  appeals,  623  note. 

Arizona  cases,  review  of,  801  .note. 

Assignments  of  error  not  involving  fM- 
eral  question,  606  note. 

Bankruptcy  proceedings,  appellate  juris- 
diction in,  361  note,  602  note. 

Certifying  questions  to,  596  note. 

Certiorari,   596   note. 

Commerce  Court,  reversing  order  of,  630 
note. 

Court  of  Claims,  appeals  from,  599  note. 

Criminal  cases,  writs  of  error  in,  614 
note. 

Direct  appeals,  136,  592  note. 

DiHtrict  of  Columbia  appeals,   624  note. 

Due  process  of  law  involved,  600  note. 

Failure  to  sustain  plea  of  res  judicata, 
603  note. 

Federal  Employers'  Liability  Act,  602 
note. 

Federal  questions  raised  in  state  court, 
603   note. 

Federal  Safety  Appliance  Act,  602  note. 

Fictitious  federal  questions,  600  note. 

Findings  of  fact,  removal  of,  597  note, 
605   note. 

Frivolous  grounds,  692  note. 

Full  faith  and  credit  clause  involved,  603 
note. 

General  findings,  598  note. 

Habeas  corpus  cases,   592   note. 

Hawaiian   appeals,    624   note. 
.  Impairment  of  contract,  600  note. 

Interlocutory  injunction,  630. 

Interstate  Commerce  Act,  602  note. 

Matters  affecting  the  remedy,   606  note. 

Opinion  of  state  court,  effect  of,  604  note. 

Patent  cases,  597  note. 

Philippine  Islands  appeals,  624  note,  698 
note. 

Plain  error,  597  note. 

Plea  of  former  judgment  in  federal  court, 
603  note. 

Porto  Rico  appeals,  623  note,  698  note. 

Public  land  law,  603  note. 

Questions  not  passed  upon  below,  606 
note. 

Railroad  companies,  jurisdiction  of  ac- 
tions by  or  against,  137. 

Raising  federal  question,  604  note. 

Re-examination  of  allowance,  613  note. 

Reversal  of  ruling  of  circuit  court  of 
appeals  on  writ  of  error  to  district 
court,  597  note. 

Review  in  cases  not  made  final,  597  note. 

Scope   of    review,    597    note,   605   nott*. 

State  court  decisions,  135,  599  note,  606 
note. 

State  practice  as  determining  whether 
federal  question  is  raised,  604  note. 

Validity  of  statute  of  or  authority  exer- 
cised under  state,  600  note. 
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SURETY  COMPANIES: 

Compliance  with  state  law,  804  Bote. 


1 


INDEX. 


TAXATION: 
Soo  also  Indians;    Intbbnal  Revcnvk; 

National  Banks. 
Foreign  built  yachts,  tax  on,  828  note. 

TAXES: 

Recovery  of  taxes  paid  under  protest,  617 
note. 

TEA: 

Constitutionality  of  act  preventing  impor- 
tation of  unwholesome,  450  note. 

TELEGRAPHS  AND  TELEPHONES: 
See  also  Alaska;   I^elephoneh. 
Hours  of  Service  Act,  738  note. 
Right  to  take  private  property,  804  note. 
Telegraph  companies  as  subject  to  inter- 
state commerce,  554  note. 
Use  of  city  streets,  804  note. 

TERRITORIES: 
See  also  ALASKA. 
Classifying  counties,  805  note. 
Expenses  of  government  in  Territories,  see 
Estimates,    Appboi»riation8    and    Rjb- 

PORTS. 

THEATERS  ANT)  SHOWS: 
Special   taxes,  87. 

TIMBER     LANDS     AND     FOREST     RE- 
SERVES: 

Cancellation  of  patents  for  fraudulent  en- 
tries, 805  note. 

Construction    of    summer    homes,    hotels, 
etc.  authorized,  2C6. 

Co-operative    work    in    forest    investiga- 
tions, 264. 

Cutting   timber   for   cultivation   and   im- 
provement,  805   note. 

Exportation  of  timber,  etc.  266. 

Forest  ranger  stations,  264. 

Homesteads. 

Marriage  of  entrvman  to  entrywoman, 
193. 

Ochoco  National  Forest,  consolidation  of 
lands,  264. 

Pike  National  Forest,  certain  lands  made 
part  of,  2H.T. 

Prote<-tion   of    watersheds,   etc.,   co-opera- 
tion of  states,  264. 

Rejection  of  lieu  entry,  806  note. 

Removal  of  earth,  stone  and  timber. 
Authorization,  25. 

Report  to  Consrress,  265. 

Seed,  cones  and  nursery  stock,  264. 

Selection  of  lieu  lands,  806  note. 

Taxation  of  unsurveyed   lands,  806   note. 

Timber  and  Stone  Act,  purchasers  under, 
805  note. 

TOBACCO    DEALERS    AND    MANUFAC- 
TXTRERS: 
Special  taxes,  87. 

TORTS : 

.Jurisdiction,  566  note. 

TOWAGE : 

<    See  also  Collisions. 


TOWAGE— coni'd. 

Duty  of  owner,  etc.,  of  barge  in  tow  to 
report  accidents,  249. 

TRADE  a)MMlSSION  ACT: 

See    iNTEBRTATE    COMMEBCK. 

TRADEMARKS: 

Arbitrary  or  fanciful  names,  809  note. 

Colorable  imitation  of,  811  note. 

Color  as,  806  note. 

I>escriptive  name,  808  note. 

Expired  patent,  811  note. 

Figurative  words,  807  note. 

Forfeiture    of    right    to    protection,    81S 

note. 
Fraudulent  intent  to  deceive,  812  note. 
Fraudulent  intent  to  infringe,  807  note. 
Generic  name,  808  note. 
Geographical  names,  807  note. 
Infringement,  wiiat  constitutes,  812  note. 
Jurisdiction  of  federal  courts,  818  note. 
Letters  or  initials,  808  note. 
Numeral  as,  806  note. 
Profits,  recovery  of,  813  note. 
Registration   Act.  ' 

Constitutionality,  807.  note. 

Fourth  proviso,  810  note. 

Prima  facie  presumption  of  ownership, 
811  note. 

Trademark     resembling    another,     806 
note. 
Right  to  more  than  one  trademark,  807 

note. 
Surname,  807  note. 


TRADE   UNIONS   AND   COMBINATIONS 
AND  TRUSTS. 
Acquiring   stock   in   another  corporation, 

272. 
"Any  part"  of  interstate  trade  or   com- 
merce, 820  note. 
Anti-trust  Act. 

Agreement  by  retail  dealers  to  boycott 

wholesale  dealers.  817  note. 
Circulation  of  list  of  "unfair  dealers. '* 

817  note. 
Combination  for  efficiencv,  817  \\oU\ 
Combination  of  local  unions.  821   note. 
Combination  of  transatlantic  stoamshi]! 

companies,  817  note. 
Cunspiracv    bv    patentee    and    another. 

816  note. 
Dissolution    of    unlawful    combination. 

822  note. 
Evidence,  823  note. 
"Gentlemen's  agr<»ements,''  816  note. 
Illegality  of  corporation  as  defense.  818 

note. 
Indictment,  821  no'.e. 
Monopolizing     powder     business,     823 

note. 
Persons  affected  by,  121  note. 
Proof  of  conspiracies,  817  note. 
Purpose,  814  note. 
Reasonableness  of  restraint  as  test,  814 

note. 
Recovery  of  treble  damages,  823  note. 
Remedies,  821  note. 
Review  of  judgment,  824  note. 
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TRADE    UNIONS   AND   COMBINATIONS 

AND  TRUSTS— cwr^U 
Anti-trust    Act — oonVd, 

State    and    interstate    commeroe    dis- 
tinguished, 814  note. 

Strikes  and  strikers^  application  to,  817 
note. 

Who  may  sue,  822  note. 

Who  may  sue  to  enjoin,  821  note. 
Combination    in    restraint   of   trade   dis- 
tinguished from  monopoly,   819  note. 
.  Combination    to    control    coal    lands    in 

Alaska,  see  Alaska. 
Conspiracy  defined,  820  note. 
Contempt. 

Bail,  281. 

Existing  statutes  when  applicable,  282. 

Pending  proceedings,  282. 

Procedure,  280. 

Review  of  conviction,  281. 

Statute  of  limitations,  282. 

What  constitutes,  280. 
Damages,  271. 
Definitions. 

Antitrust  laws,  267. 

Person  or  pc^rsons,  27. 
District  attorneys,  duties,  278. 
Effect    of    partial    uneonHtitutionality    of 

act,  282. 
Embezzlement,  274. 
Enforcement  of  antitrust  laws,  275. 
Evidence,  judgment  or  decree  as.  271. 
Handling  goods,  etc.,  of  competitors,  269. 
Individual    liability    of    directors,    etc., 

278. 
Injunctions,  278,  822  note. 
Interlocking  directors,  etc.,  of  banks,  273. 
Jurisdiction,  271,  277,  278. 
Labor  unions,  817  note. 
"Monopolize,"  meaning,  818  note. 
Parties  to  action,  271,  278. 
Preliminary  injimctions,  279. 
Price  discrimination,  268. 
Purchases,  etc.,  by  common  carriers,  oom- 

petitive  bidding,  275. 
Restraining  orders,  279. 
Service  of  process,  277. 
Shoe  machinery   leases,   legality   of,   270 

note. 
Statute  of  limitations,  271. 
Strikes  and  strikers,  822  note. 
Subpoenas,  277. 
Trading  stamps,  271  note. 

TRADING  STAMPS : 
Right  to  use,  271  note. 

TREASURY  DEPARTMENT: 

Bureau  of  Engraving  and  Printing. 

Employees,  285. 

Expenditures    for    services.    285. 

Report,  285. 

Salaries,  285. 
Bureau  of  War  Risk  Insurance,  283. 
Details  by   Secretary   of   Treasury,    283, 

285 
Technical    services    in     office     of    Coast 

Guard,  285. 

TREATIES: 

Termination  of,  respecting  seamen,  250. 
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TRIAL: 

Issue  of  fact,  691  not*. 
Without  jury,  568  note. 

TRUST  COMPANIES: 

Interlocking  directors,  etc.,  278. 

TRUSTEES: 
See  Bankbuftct. 

TRUSTS: 

See   Trade   Unions    and   CoMiONAnoNS 
AND  Trusts. 

TT:CKER  ACT: 

Jurisdiction  under,  415  note. 

TUGS: 
See  Collisions. 

UNFAIR  (  OMPETTTION: 
See      Interstate      Commercb;       Trads 
Umons      and      Combinations      and 
Trusts. 

UXIX(0RP0RATED    COMPANIES: 
See  Baxkruptcy. 

UNITED     STATES     COTTON     FUTURES 
ACT: 
See  Internal  Revenue. 

UXITED  STATES  COURTS: 
See  Uthcuit  Coirt  of  Appeals;  District 
Courts;  Judiciary;  Supreme  Coubt. 

UNITED  STATES  MARSHALS: 
See  Marshals. 

UNITED  STATES  SENATOR: 
Election  by  people,  46. 

USURY: 

Banks  taking  usurious  interest,  643  note. 

VEGETABLES : 
Standard  barrel,  2. 

VENUE : 
See  also  District  Courts. 
District   containing   divisions,    620   noU. 

VERIFICATION: 
See  Bankruptcy. 

VKSSELS: 

See  Collisions;  Officers  of  Merithant 
Vessels;  Salvage ;  Shipping  and  Nav- 
igation; Steam  Vessels. 

Anchoring  in  fog,  794  note. 

Anchoring  in  navigable  waters,  70.3  note. 

"Clearing,"  meaning  of,  459  note. 

Dry  docks  as,  635  note,  80.3  note. 

Forfeiture  for  violating  Chinese  Exclu- 
sion  Act,  409  note. 

Liens  on,  797  et  seq.  note. 

Life-saving  appliances  on  vessels. 
('apac>ity  of  boats,  239. 
Certificated  life-boat  men,  246. 
Construction  of  boats,  238. 
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VESSELS— oon^d. 
Life-saving  appUanees  on  Teflsels — cont'd. 

Davits,  243. 

Embarkation  of  passengers  in  lifeboats 
and  rafts,  245. 

Equip^ient,  242. 

Handling,  242. 

Life  packets  and  buoys,  248. 

Manning  of  boats,  246. 

Marking  of  boats,  241. 

Motor  boats,  237. 

:^ru8ter   roll   and    drills,   247. 

Pontoon  boats,  230  et  seq. 

Pontoon  rafts,  238. 

Standard  type  of  boats,  235. 

Stowage,  242. 
Limitation  of  liability,  631  note. 
Penalty  for  carrying  too  great  a  number 

of  passengers,  803  note. 
Tax  on  foreign  built  yachts,  828  note. 

VIRUSES,  SERUMS  AND  TOXINS: 
3ee  Amikals. 

VOLINTEER  ARMY: 
See  Wab  Department  and  Militaby  Es- 
tablishment. 

WAR    DEPARTMENT    AND    MILITARY 
ESTABLISHMENT. 

See  also  Education;  Milttabt  Academy; 
Militia;  Navy,  Rivera,  Habbobs  and 
Canals. 

Absence  from  service,  pay  during,  294. 

Assignment  of  clerks,  etc.,  for  duty,  295. 

Aviation  section. 
Allowances.  300. 
Certificates  of  qualification,  300. 
Creation,  299. 
Duties,  200. 
Enlisted    men.    299. 
Instructing  enlisted  men,  300. 
Officers,  209. 

Part  of  signal  corps,  299. 
Pay,  300. 

Pavments  to  widows,  300. 
Rank,  300. 
Students,  299. 

Avoidance  of  minor's  contract  of  enlist- 
ment, 824  note. 

Commutation  paid  officers,  etc.,  when 
public  quarters  not  available,  304. 

Contracts  made  on  behalf  of  government, 
formalities,  306 

Dishonorable    discharge,    294,    303. 

Engineer  department,  settlement  of  trans- 
actions, 298. 

Enlisted  strength  of  army,  294. 

Enlistment,  when  complete,  294. 

Extra  duty  pay,  824  note. 

FieH  artillery  of  organized  militia,  care 
of  horses  and  material,  305. 

Horse  shows  and  horse  races,  taking  part 
in,  298. 

Interchange  of  stcMres,  material  or  serv- 
ices between  bureaus,  307. 

Inventions,  right  to  \ise,  302. 

Land  forces  of  the  United  States,  289. 

Loss  of  private  property,  claims  of  offi- 
cers and  enlisted  men  for,  306. 


WAR    DEPARTMENT    AND    MILITARY 
ESTABLISHMENT-^oonrd. 
Medical  supplies  and  equipment,  sales  to 

American   Red   Cross,   307. 
Officers  abroad  to  observe  foreign  armies, 

302. 
Officers  detached  from  commands.  29G. 
OffictTs  engaged  in  constructing  Panama 
Canal. 
Advancement  in  rank,  222. 

Effect  of  advancements,  223. 

Recognition  of  services,  222. 

Retirement,  223. 
Ordnance    Department,   detail   of   majors 

in,  302. 
Pay  of   clerks  and   messengers   while   in 

Philippines,  295,  303. 
Per  diem  allowance,  302. 
Porto  Rico  regiment  of  infantrv. 

Offiet'rs,  304. 

Recommissions,  304. 
Postoffices  at  military  posts,  301. 
Prisoners,  restoration  to  duty  of,  306. 
Private  mounts,  shipment  of.  208. 
Promotion  of  retired  officers,  307. 
**I*ublic  quarters,"  meaning,  302. 
Quartermaster   corps. 

Civilian  employees  in,  298. 
Enlisted  force,  295. 
Sergeants,  295.  303. 
Retired  officei:s  transferred  to  active  list, 

304. 
Sale   of   articles   of   serviceable   quarter- 
master property,  306. 
Sales  by  supply  department  to  military 

sciiools,  46. 
Services  in  army,  claims  of  dislovalists, 

24. 
Settlement  of  accounts  between  various 

departments,  307. 
Signal   corps. 

Exchange  of  typewriters,  etc..  author- 
ized, 303. 

Monevs  arising  from  sale  of  supplies, 
294*. 

Property  returns,  294. 

Staff  corps,  appointments  to,  296. 
State   militia,    allotment    out   of    appro- 
priations, 297. 
Subscriptions    to    newspapers,    etc.,    297. 
Subsistence  supplies,  sale  of,  297,  305. 
Supplies,    funds    used    for   procurements. 

306. 
Target  practice,  issue  of  rifles,  etc.,  298. 
Term  of  service  in  Philippines  and   Pan- 
ama, 306. 
United  States  disciplinary  barracks. 

Control,  308. 

Establishment,  308. 

Officers,  308. 

x^risoners,  308. 
Volunteer  army. 

Allowances,  294. 

Assignments  of  duty,  294. 

Chaplains,  291. 

Daily  records,  293. 

Laws  governing,  290. 

Medical  department,  290. 

Mustering  out  of  service,  280. 

Officers,  291. 

Organization,  289. 
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WAR    DEPARTMENT    AND    MILITARY 

ESTABLISHM  KST—conVd, 
Volunteer  army — cont*d. 
Pay,  294. 
PensioiiHi  294. 
Power  of  Preiiident,  290. 
President's  proclamation,  289. 
Promotions,  202. 
Recuiting  officer,  293. 
Recruit  rendezvous  and  depots,  298. 
Returns  and  muster  rolls,  293. 
Staff  officers,  291. 
Term  of  enlistment,  289. 
Transfers,  294. 
Vacancies,  292. 

WARRANTS : 
Executive  in  extradition  proceedings,  449 
note. 

WAR  REVENUE  ACT: 

Appropriation  for  salaries  and  expenses, 

100. 
Extension,  110. 

WAR  RISK  INSURANCE: 

See  Bureau  of  Wab  Risk  Insuraitce. 

WAR  TAX  ACT: 

See  Internal  Revenue. 

WATERS : 
See  also   Coijjsionb;    Intdistate  Com- 

MEBCE;  Rivers,  Harbors  and  Canalh. 
Flathead   irrigation  project,  statutes  ex- 
tended to,  310. 
Irrigation  of  public  lands,  716  note. 
Parks  in  reclamation   projects,  see  Pub- 
lic Parks. 
Reclamation  Acts. 

Acceptance  315. 

Acquiring  engine,  826  note. 

AppropriatiouH,  .315. 

Disposition  of  excess  farm  units,  315. 

Enforcement,  315. 

Enjoining      collection      of      unlawful 
charges.  826  note. 

Existing  projects,  311. 

Expenditures,   315. 

Fiscal  agent,  313. 

Increase  of  charges.  312. 

Indian  lands,  825  note. 

Injunction    to    restrain    diversion,    825 
note. 

Lands  not  subject  to  reclamation  act, 
314. 

Operation   and   maintenance,  312,  313. 

Pavments  by  entryman,  311. 

Penalties,  3*12,  31*3. 

Private    landowners,    admission    of    to 
new  project,  314. 

Purpose,  825  note, 

Reclamation  fund,  311. 

Reclamation  ri»quirements,  313. 

Water  service,  314. 

Withdrawn  lands  subject  to  entry,  314. 


WATERS— cont'd. 
Reclamation  projects. 

Construction    charge    fixed    by    public 

notice,  316. 
Right  to  increase  cost,  316. 
Vested   rights  to  use  of   water   for   min- 
ing, etc.,  825,   note. 

WEBB-KEN  YON    ACT     (Intoxicating    li- 
quors) : 
See  Interstate  Commercb.. 

WEIGHTS  AND  MEASURES: 
Standard  barrel  adopted,  2. 

WEST  POINT: 
See  Military  Academy. 

WHITE  SLAVE  ACT: 

C.onspiracy  to  commit,  683  note. 
Constitutionality  of  statute,  826  note. 
Evidence,  827  note. 
Filing  statement  in  regard  to  harboring 

women,  828  note. 
Indictment,  827  note. 
Method  of  transportation,  827  note. 
Offense  when  complete,  826  note. 
** Prostitution  or  debauchery,"  826  note. 
Wife    as    witness    against   husband,    827 

note. 


WILSON  ACT   (Intoxicating  Uquors) : 
See  Interstate  Commerce. 

WINES: 

Amount  of  taxes,  80. 

Exemption  of  vintners  from  taxation,  100. 

Fortifying,  82  et  seq. 

WITNESSES : 

Sec  also  Interstate  Commerce, 
Bankrupty  proceedings,  358  note. 
Congressional  investigation,  420  note. 
Delivery  of  list  of  witnesses,  438  note. 
Giving  of  list  of  witnesnes,  439  note. 
Self-incriminating   disclosures,   522   note. 
Waiver  of  privilege  of  silence,  828  note. 
W^ife  as  witness  against  husband  under 
Mann  Act,  827  note. 

WRECKS: 

See  Shipping  and  Navioatiow. 

YACHIS : 

Tax  on  foreign  built  yachts,  828  note. 

YOSEMITE  NATIONAL  PARK. 
.Acquiring  additional  lands,  204. 
Consolidation  of  lands,  204. 
Donations  of  land,  213. 
Lease  of  lands  for  hotels,  eto*  206. 
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